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PREFACE. 


FROM  the  excellence  of  our  conftitution,  the  dignity 
of  our  laws,  the  abilities  of  thofe  by  whom  they  are 
adminifteredy  and  the  learning  and  authority  of  our  re« 
porters,  through  a  long  feries  of  ages,  and  of  Ibme  yet  livings 
I  feel  much  awe  in  revolving  within  my  own  mind*  and 
ftiil  more  in  offering  to  the  profeflion,  aiui  fubmitting  to 
public  examination,  the  collcclion  of  cafes  contained  in 
the  enfuing  Ihctts.  liut  all  thcfe  cirtumiiances,  though 
they  heighten  the  clilncuky,  vet  heighten  the  dcfire  ;  and  I 
fhould  liope  would  tend  to  excufe  the  fuccefs  of  the  dt* 
tempt,  it  k  ihould  be  inadequate  to  my  wilhes. ' 

And  though  a  preface  is  generally  defigned  as  :m  apology 
for  the  work,  and  therefore  ought  not  to  WaiU  an  apology 
iticlf,  yet,  before  I  proceed  farther,  I  fhould  wifh  to  obvi» 
ate  any  prejudices  \n  Inch  my  reader  may  entertain,  even 
from  this  preface,  which  he  can  hardly  be  more  fenfiblc 
than  myfeif  to  be  much  inferior  to  the  gravity  and  dignity 
of  the  fubjeft.    Indeed  upon  other  terms  I  muft  not  have 
written  any.    The  fentiments  of  a  young  and  private  man 
bear  too  wide  a  dll proportion  to  thofe  which  I  have  to 
offer  in  the  b(Kly  of  the  work.    And  they  will  do  ill,  if 
there  are  any,  who  iliali  judge  firom  the  weaknefs  of  my 
own    thoughts  of  the  ftrength  of  thofe  which  arc  not 
properly  my  own.    And  if  I  lhali  appear  to  have  expat iatec| 
warmly  here,  they  will  recollect  I  do  not  pretend  to  fpeak  , 
to  them  beyond  ;    And  that  where  one  loves,  be  the  object 
however  worthy,  (and  what  can^eafily  be  found  more  worthy 
of  love  and  admiration  than  the  voice  of  our  laws  f|>eaking 
to  OS  in  judgment)  the  mcafurc  of  what  is  faid  is  apt  to 
proceed  rather  from  atff<^ion  than  ftri6t  rule  i  more  froni 
\jrhar  one  Jtfis  than  from  what  is  neceffary. 

However,  if  any  thing  in  this  preface  (frail  be  thought 
to  approach,  though  at  a  great  diftance,  to  the  weight  and 
Importance  of  the  occafion,  it  will  nnfwer  my  wilhes  ;  the 
inuch  that  falls  (hort  mc.ifures  witi^  m.y  ability  :  Pfut  nei- 
ther the  one  or  the  other  will  adecl  tiie  c  a  sf  s  liienikU-es, 
and  the  points  of  i. aw,  which  is  not  nKTcly  the  />////- 
f/^'  but  the  onh  thing  in  this  volnrne  in  whUi  I  venture 
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now  to  be  heard  with  indulgence  of  the  motives  which 
hacve  induced  me  to  an  undartaking  of  fome  labour ;  and 
in  which  the  perfon  attempting,  the  attempt  'itfelff  and 
the  execution,  mnft  owe  much  to  a  favourable  interpreta- 
tion. 

As  an  Englifiman  I  cannot  help  loving  and  revering  the 
laws  of  mj  country ;  as  ii  member  ef  the  proftjfton  of  the  /aw 
I  am  attempting  to  diicharge  a  debt  which  Lord  Bacott  fays 
every  man  incurs  to  his  profeflion  \  and,  as  I  cannot  pay  it 
of  mine  own,  to  pay  it  in  that  coin  which  I  have  endea^ 
youred  to  trcafure  up  in  the  courfe  of  my  attendance  on 
the  courts :  As  a  man  it  were  a  (hame  if  I  could  contem- 
plate  with  coldnefs.and  indifference  thofelaios  which  have 
made  the  bed  proviiion  for  the  rights  of  humanity  \  are 
the  gedbral  admiration  of  mankind,  and  the  common  fup- 
port  and  protection  of  natives^  denizens^  and  aliens ;  nay, 
as  far  as  may  confid  with  the  public  iafcty,  of  enemies  living 
tieneath  their  fhadow.  Laws^zx.  which  the  breaib  of  phi- 
lofophers  have  burned  with  rapture !  Which  gladden  the 
heart  of  the  peafant  in  his  cottage^,  knowing  himfelf  not 
beneath  their  defence.  Thofe  bcninn  and  venerable  laws 
which  add  glory,  (lability,  and  happlncfs  to  the  throne  ; 
make  the  Noble  greater  and  more  unenvied  in  his  dignity  ; 
give  power  to  ally  for  their  own  fecurity,  and  the  iervice 
of  the  public  V  but  for  opprcilion  to  none.  Thofe  laws 
which  the  moft  acute  figacity  has  been  employed  to  in- 
vefHgate,  and  which  the  moft  fevere  judgment  has  approv- 
ed with  admiration  *,  which  four  hundred  years  ago  had 
the  encomium  irom  an  hiftorian  not  cnthulinliic  in  his 
praifcs,  a  foreigner,  and  of  an  lioftile  count rv,  ns  the 
BEST  LAWS  fur  PRiisici:  and  iM.OFi.r. :  Whicii  rclLlt  from 
a  conliitution  which  one  of  rlic  wifcil  hifrorians  of  anti- 
C|^uity  iiad  pruiiounccd  muil  tlic  bcit  j  "  a  compofitioa 
**  of  tlie  three  limple  forms  of  oilicr  governments;  whicli 
conftitution  tlic  Aiit man  teacher  of  wifclom  had  dciincd 
by  anticipation  "  a  monarchy  fuliultiiig  in  laws  winch 
tlie  noble  orator,  philofoplKT,  and  fcnntcir  of  Rome  had 
recoeni/(\l  as  the  moil  excel! ctu,  from  the  mild  fcveritv 
;iiid  tfjUiLabic  juftice  \viu«.ii  would  ilow  from  it;  anrl  wliich. 
w  politician,  cileemed  thedeepcft  of  antiquity,  lias  dclijicat- 
cd  after  their  traces,  and  appears  only  to  have  been  wwi- 
taken  in  tliinklng  ir  too  highly  finiflicd  and  too  delicately 
tempered  t'->  be  pcrn^uKi.L  ;  A  miflake  which  the  expe- 
rience of  ages  has  refutcvl,  and  wliich  ages  more  mav  rc^ 
fiite.   Thofe  laws  and  that  constitution  winch  iiave 
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thdr  roots  in  the  abyis  of  unBithonable  antiquity,  their  ■ 
bfandwi  owcr  the  mighty  empire  which*  under  Providence, 
tbej  formed  and  preferved — and  which  grcw^  from  fuch 
a  fyftem  of  Ubert)',  jullice,  peace,  concord,  and  order, 
double  that  of  the  Roman,  in  its  utmoft  extent — and  their 
htfad  in  heaven :  "Thofe  laws  and  that  conilitution  which 
neither  the  blind  ambition,  nor  the  mii^aken  counith, 
nor  the  unhappy  fortune  of  kings,  the  pride  and  contention 
of  our  ancient  nobles,  the  dark  llorm  of  lupcrftition,  the 
waves  and  fea  of  popular  fury,  nor  the  mining  of  time, 
nor  the  lightnings  of  war,  darted  on  Britain  by  united 
enemies,  each  fingly  formidable  to  any  other  ftaie,  Liad 
ftrong  in  our  douicitic  diifcniions,  have  now  lor  Ui^ci  been 
able  to  deftroy.  Dcltroy  ?  Tlic  Oiock  of  ages,  tvrannv, 
luperftition,  popular  madnefs,  all  in  their  turn  cuiui\biiLcd 
to  mature  their  perlectionj  tu  l:rik.c  liicin  turtli  in  their 
Dicriclian  lunrc,  to  cicur  the  obl'rure,  retrench  the  weak 
and  luperiluuus,  abolilh  the  dangerous,  ftrcngthen  the  beft; 
and  erecfi:  a  model  of  legal  liberty  for  the  inftrudlion  aiid  ' 
benefit  of  mankind,  as  well  as  the  delight  and  wonder  and 
bieying  oi  Engiijhiiun  :  For  which  not  only  fo  many  he- 
roes have  died  in  the  field  or  bled  upon  the  fcafFold,  but 
fo  many  of  the  firft  abilities  and  integrity  have  toiled 
through  a  life  of  labour,  of  danger,  and  often  with  pub- 
lic calumny  for  their  reward,  upon  the  Bench,  to  prcicr ve 
them  j  fo  many  to  frame  them,  adjull  their  proportions, 
direct  their  ufes,  and  connect  new  parts  truni  time  to  time, 
as  (K  cafion  demanded,  to  the  general  fyltem,  in  the  S^naft 
— 1  wrong  my  country  in  borrowing  an  imperfect  name  from 
immortal  Rof^ie — in  the  parliament  of  England  ;  which, 
when  it  rcaliy  reprcfents  the  people,  and  jultly  executes  its 
exalted  truft,  may  look  down  on  all  other  human  inrtitu- 
tions  with  a  conlcious  lupcriority,  and  compailion  for  their 
ixDperfciLtioriS. 

I  take  laws  amongft  men,  in  the  idea  in  which  they  ap-. 
pear  to  me  moll:  perfc<5t,  to  be  regulations  of  fociety  to 
which  the  members  are  bound  to  fubmit,  as  bemg  ncccjj'ary 
for  the  hberty  and  happinefs  of  the  community,  agreeable 
to  reafon  and  the  divine  law,  and  fupported  by  fuch  re- 
lir  tlius  and  penalties  as  are  itidijpenfably  requifitefor  the 
end  of  the  public  fecurity  and  welfare,  and  IL)unded  either 
on  the  exprcfs  confent  of  all  who  are  to  be  bound  by  them, 
or  virtually  by  thofe  whom  they  freely  choofe  and  depute 
to  conieat  for  them.  Any  reader  will  judge  how  this  will 
apply  to  our  comtitutioo^  and  what  degree  of  praiie  that 
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conftitutkm,  nierits  if  it  does  apply.  Let  my  veneration  for 
this  conftitution  plend  my  excufe  in  the  bold  attempt  I 
have  hazarded  of  publiftung  thefc  cafes. 

I  had  intended  to  call  them  fin\ply  a  colledbon  of  cafes, 
.   being  fenliWe  that  none  arc  prefer h  rlpokts  but.fuch  as 
arc  ^Mibliflted  by  authority,  or  iire  the  judgment!)  of  ieame4 
and  reverend  judges,  comniittcd  to  the  public  by  tlicm- 
fclves. 

But  as  reports  of  rules  is  grown  a  familiar  name  in  the 
titles  of  books,  at  many  didercnt  period?^,  I  h<i\  c  not  avoid- 
ed the  naiiity  fmce,  though  I  pretend  to  no  aull.:r:h,y  it  is 
an  additional  pledp^e  of  that  fidelity  to  which  I  z^^;  prt  iLiid  j 
*nd  which  I  am  b-^uiid  by  intereft  and  duty  to  prefcrHH'. 

Judgments,  it  is  true,  as  tlic  great  Sir  Matthew 
Hale  ohleiA  cs  are  but  kyjdcnc!'  of  //rw,  and  not  law  5 
yet,  as  he  iubjoins,  they  are  the  highest  evidence: 
And  it  would  be  very  impertinent  for  me  to  obferve  what 
rVeight  the  judgments  given  witliin  tlie  period  compreli end- 
ed in  this  bock  ought  to  carry  with  them,  i  know  tiiat  it 
is  felt  and  aknowlctlged. 

But  as  )UDGMKNns  are  but  tvidefict  of  hw,  lit  ports 
are  but  evrdemr  of  judgments  5  and  itand,  therefore,  a  itcp 
incrr.  Yet  fartl^er,  I  mufl  defccnd  ftill  amtJ^rr  ftep,  and 
^freely  confefs,  what  my  reader  \^'()llld  have  under! tood  jK;r- 
ft(X\y  without  me,  that  thefc  rcjv  rts  are  far  irom  the  befl 
evidence  of  thcfe  judgments,  liut  wixh.  this  I  can  afTure 
him  (and  I  know  I  mufk  fpeak  to  thofe  who  are  bcft  able, 
and  were  moft  concerned,  and  bound  to  refute  me,  if  I 
were  fpcaking  falfcly,  and  whofe  cenfure,  as  I  Ihould  in 
the  higheft  degree  merit,  I  could  leaf^  fulHin)  that  1  have 
not  ivtlfu!l\  mifrcpvcfentt'd  or  v,egitcied  any  of  thofe  judg- 
ments. Ihey  are  nil  within  the  mcniury  of  ahnoft  the 
whole  har^  and  of  all  the  jud^res  who  delivered  theni ;  of 
whom  the  public  h;is  loft  nomj  having  fuffercd  only  (and 
"there  greatly  indeed)  in  the  Exchequer,  in  which  court 
none  of  the  notes  of  the  cafes  in  this  book  were  taken. 

Still  how  nil  I  reply  to  the  obje«5tion  which  mnO-  be 
rivA'lc,  that  v  .en  I  acknowledged  the  difficulty  atul  tlic 
import  ince  of  ilicK  a  work,  and  the  extraordinary  merit  of 
thofe  \v];f>  have  been  engaged  iu  it  before  me»  I  ihould  pre- 
iume  to  undertake  ir  ? 

I  muft  parr1\'  v.^lwcr,  that  many  ot  thcfe  lenrncd  and 
excellent  men  arc  vrnw  no  more  upon  earth ;  and  that  I 

am  furc^  valnabjc  as  their  Ubours  were»  they  would  have 
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Sooner  burned  them  than  have  fupprefTed  the  efforts  of  irv» 
dnflry  in  the  proicliion,  which  they  loved  and  honoured,  * 
which  they  adorned  and  fo  much  beiiciitted  by  pubiiihing 
their  works,  if  they  had  conlldered  It  as  a  prohihition  to  poi- 
tcnry  to  attempt  a  labour  in  which  they  had  thus  excelled. 
The  bell  lingle  work  of  genius  and  learning  would  be 
bought  too  daar  if  it  were  to  deter  all  fubiequent  ages  from 
an  cndeaTcmr  to  do  anj  thing  of  a  like  nature.  One  could 
have  rcfig^ied  an  Hwur^  or  even  (wliich  perhaps  is  more) 
^hakefpearty  if  they  were  to  be  enjoyed  upon  the  hard  terms 
of  iikncing  all  iniferior  efibcts.  Becaufe  there  has  be^  a* 
Raphael^,  a  V mdjek^  a  Corregio,  a  Titian^  was  it  fit  that  paint- 
ing fhoold  be  at  a  ftand  ?  Or  ihmM  foilpture  drop  the 
duflel  becanle  tli«K  had  been  a  PMias,  an  Mge/o,  a  Rou^ 
kUioc^  There  i^ild  not  have  been  thde  pro^cfiive  ho> 
nonrs  £or  that  art  to  boaft  if  artiRs  had  readied  thus : 
And  when  there  has  been  a  Rauhiliwc  every  man  has  a  right 
to  be  as  near  him  as  he  can ;  or  to  excel  him  if  he  is  able: 
And  though  he  (hotild  be  fatisfied  he  ctjuld  never  do  thii, 
there  yet  room  tor  laiiiC  u\  a  irii;ch  iiiicrior  J^'^rce  of 
excellence.  Should  we  have  no  niuiiL  lk  ciuiie  there  has  been 
an  Handj^l  and  a  Purcel  ?  or  live  without  huufes  or  churches 
Lccaufe  there  has  bocn  /  Uruviusy  'J^f^^^t  J^'^d  Wren  ?  or 
have  no  ghyficians  becaufe  we  have  hnd  Sydenham  and 
Ai^ade  ?  or  no  hiftory  becaufe  there  has  been  Hrrcdotus^ 
Liiyy  DiUjoUy  Ctarfrui'.n  P  or  ]ia\ e  no  Ic^lllators  or  judges 
becaufe  there  has  been  a  Solon ^  an  Alfred  y  an  HaU^  an  Holt  f 
or  no  defence  becaufe  we  were  once  defended  by  Drake^ 
VermtBf  BofcauDiny  Marlborough^  Wclfe  ^  or  no  philofophy 
becaafe  we  had  Bac:,ny  BoyUf  and  Newton  ?  or  {hall  there 
be  no  chrtftians  becauie  there  was  once  primitive  chriftia- 
nky?  or  rather  the  more  excellent  and  ufcful  any  ihii^g 
is  ought  not  the  labour  to  be  the  more  general  in  thofe 
yfbe/Ct  i%B<iy  ^d  opi^unities  are  any  way  adapted  to  it  \ 
And  if  we  allow  enctmragement  to  fecondj  third,  and  much 
lower  daflcsy  in  works  even  of  pteafure  and  imagination, 
inAx  not  a  man  to  expert  the  fame  indulgence  who  is 
Imnging  fbmething  to  the  ftock  of  the  public  ufe,  where, 
if  he  faU  fhort  of  any  confidenble  fame,  he  may  yet  do 
fcrvice  ? 

Indeed,  /dch  rellri6Hons  would  do  much  worfe  than  ex- 

duJcmc;  nor  fhould  we  have  had  that  exccllckt  livinfr  re- 
porter, whofe  works  make  my  apology  the  mort  diiiicuit 
he  l^d  rcfoIveU  that  becaufe  lb  much  had  been  dene 
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admirably  it  wouM*  be  wrong  to  attempt  doing  any  thing 
well  for  the  future. 

But  I  am  now  to  fpeak  in  anfwcr  to  that  objedlion  of  the 
livmg  reporters.  I  don't  know  that  there  ever  were  fewer 
lince  the  beginning  of  the  year-books,  now  above  four 
centuries  and  an  half :  And  I  gladly  acknowledge  their 
merit  as  remarkable  as  the  rmalhids  of  their  numbers. 
But  if  one  had  reporter  fhould  be  added  it  would  be  his 
own  lois  and* misfortune;  if  you  will  his  folly — or,  if  you 
choofe  to  fay — his  crime ;  it  can  be  no  prejudice  to  the 
good:  fiut  if  the  cafes  I  have  to  offer  fhall  turn  out  not  fo 
bad  (as  I  am  fure  it  will  be  my  own  fault  if  they  are  not  far 
fromufelefs,  confidering  who  were  the  judges,  what  the 
ouedions,  and  wh^t  have  been  the  dcciiions)  I  flatter  my- 
.  ielf  jt  will  be  a  pleaiiire  to  them  that  their  bbours  have 
encouraged  a  young  man  to  labour  in  his  profeifion  j  with 
unequal  powers,  but  not  with  little  InduAry ;  nor,  he  hopes^ 
it  will  appear^  with  little  fidelity. 

But  the  great  ftreis  will  be,  that  thefe  cafes  are  principally 
in  the  King's  Bench,  and  the  public  have  aflurance  they 
may  expe^  them  from  a  reporter  whom  they  highly  value 
from  experience.  I  am  glad  that  they  do  expetft  them : 
I  ihould  be  forry  they  were  to  trufl:  to  my  little  flciflT  only 
to  condu^  them  through  the  ocean  of  legal  knowledge, 
vaft  for  ages  back,  and  lo  widely  extended  in  modem  times« 
But  I  am  fure  that  reporter  is  too  well  ejlablijked  and  too 
well  acfervin^  to  be  hurt  by  this  work  of  mine :  And  I 
am  as  far  from  the  tnadmfs  of  expe^iiig  as  thofe  who  know 
me  will  be  convinced  I  am  from  the  malignity  of  wiihing 
it.  Therd  have  been  concurrent  reporters  for  a  long  time 
back;  fo  that  I  hope,  wliatevcr  reporters  there  are,  and 
however  excellent,  there  is  room  for  me,  without  injury  to 
the  living  or  the  dead.  And  though  I  niight  have  much 
more  rcafon  to  fear  than  I  eta  give  caufc  of  umbrage,  I 
wifh  that  my  fellow  labourers  in  the  vineyard  may  i-ather  all 
exert  themfclves  than  that  one  fhould  be  kept  out. 

I  do  not  apologize,  therefore,  to  any  gentleman  who  has 
reported  or  means  lo  report  any  cafes  which  I  have  ta^en  ; 
I  (hink  it  would  be  more  arroi^ant  than  humble  if  I  fhould ; 
neither  do  I  au i)I  -izc  with  the  public ;  none  of  whom  arc 
bound  to  be  piircliafers  of  any  book ;  nor,  when  they  have 
purchafed  it,  to  form  any  other  opinion  than  their  own 
jiKi^ment  fhall  enable  them  and  their  temper  difpofe  them 
TO  form.  I  caimot  a[  i<  gi7C  to  the  public  for  endeavour- 
hig  to  ferve  them  in  fome  way  or  other-**-it  were  more  than 
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Uilamons  in  any  man  not  to  endeavour  it :  And  I  tbougjbt 
I  could  not  attempt  to  ferve  them  in  a  more  natural  or  le(s 
oftentatious  manner  than  in  the  way  of  my  profeffion^  and 
by  giving  them  not  my  own  thoughts  and  opinions,  which 
i  ihail  be  fparing  to  do  till  i  think  they  may  deienre  thar 
notice^  but  the  thoughts,  opinionsy  and  judgments  of  thole 
who,  I  am  fure,  muk  deferve  and  are  fecure  of  their  notice* 
and  upon  matters  of  the  highefl  importance  and  moft  pub* 
lie  concern,  as  to  fom  of  tliefe  cafes,  and  of  concern  to  the 
prrfejj^^  more  or  leis,  I  hope,  as  to  aUs  if  it  be  true  that 
the  imalieft  degree  of  legal  knowledge  ought  not  to  be 
aeglefied. 

In  point  of  £ift,  too»  I  muft  obfenre  this,  that  in  a  few 
years  conftant  attendance  I  have  hardly  known  a  cafe  of  any 
importance,  either  in  law  or  equity,  fettled  upon  the  autho* 
n'ty  of  a  fin^e  reporter,  however  eminent  and  refpedbble  ^ 
but  that  I  have  known  (and  there  are  many  who  know  it 
better)  numbers  of  cafes,  where  an  obfcure  point  in  one 
reporter,  thoogH  of  no  ordinary  merit,  has  been  made 
dear  by  reference  to  another,  where  the  true  gift  of  the 
qneftion  has  been  afcertained,  and  the  true  reafons  of  the 
judgments,  by  lights  drawn  firom  the  concurrence^  nay,  (bme* 
times,  from  thfe  oppofttion  of  various  reporters.  And  I  need 
not  lay  that  a  very  ftrong  part  of  the  evidence  which  we 
have  for  the  moft  important  and  mod  eertain  of  all  hiftories 
arifes  from  the  independent  teftimony  of  .diftin£t  reporters, 
contained  in  a  volume  too  iacred  to  be  named  with  this* 

I  would  now  'defire  to  ipeak  ibmething  of  the  general 
conduct  and  defign  of  the  work  I  have  attempted. 

In  cales  of  importance  thofe  who  have  attended  the  , 
courts  will  not  be  (iirprized  if,  befides  the  Jubftance^  I  have 
often  been  ftruck  with  the  firm  of  an, arguments  the  tmr^ 
dtum,  connexion,  and  dofe :  And  they  will  at  leaft  ek- 
cuie,  I  flatter  myfelf,  the  attempt  which  I  have  ibmetimes 
made  of  retaining  as  much  as  I  conveniently  might,  and 
was  able,  even  of  thefe  which  if  not  flridtiy  necdSiury  ap- 
peared graceful,  and,  as  all  juftt)rnaments  always  are,  Tub- 
icTvient  to  ufe.  I  have  obferved  in  fome  of  the  greater 
arguments  that  fhndbire  and  compoiition,  perfpicuous  order, 
and  elegant  dependenqr  of  which  I  am  feniible  much  b  loft, 
by  the  unavoidable  contra£Hon  of  the  argument,  in  many 
inftances  by  the  omiflion  fometimes  of  the  words  of  the 
fpeaker,  and  the  ufe  of  others  lefs  apt  of  my  own  ^  and  by 
other  caufes — not  the  leaft  of  which  will  be,  that  you  can- 
not ifcar  the  fpeikcrs,  bu;  uiuii  be  content  to  read. 
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Tliis  however^  I  am  fure,  if  I  could  have  tranfmittecl  the 
pleadings  as  they  were  Qxiken,  I  ibould  eafily  have  juitified 
myielf  in  more  Inftances  than  oney  to  a  great  part  of  my 
readers^  notwithilanding  the  length*  I  think)  I  Ihouid 
have  attained^  what  Lord  Bacon  ob/erves,  in  his  prefiice  to 
his  law  arguments^  is  wanting  in  the  more  compendious  mc- 
fibodf  a  delineation^  and  tracing  out  a  ibrm  of'argument^ 
whkh  the  younger  ftndentt  might  imitate  wif  h  plea&re  and 
advantage.  For  the  law  is  iijured  if  it  be  thought  ib  dry 
and  j^une  a  ftudy  as  fome  have  fuppofed^  on  the  contrary 
I  hope,  it  is  generally  allowed  to  be  a  liberal,  a  noble,  and 
a  very  extenfive  fcieiice,  nearly  connected  with  the  other 
am  andicienccs  in  general;  however  remote  ibme  of  them 
may  appear :  Since  nothing  that  raifes  the  mlnd^  extends  the 
imaginationi  informs  the  judgment  or  redi£es  the  will, 
nothing  virtuous,  nothing  wile,  nothing  graceful  can  be 
■nAtttable  to  the  chani£ler  of  an  Eng/jfi  lawyer :  who  is 
properly  defined  by  Lord  IUit%  a  mmfirr  of  right  and  juftices 
who  fay  the  very  maxims  of  his  prmffion  is  to  be  above 
loercenary  and  fordid  intereih ;  and  who  is  admitted  to 
the  luUeft  and  molt  diftinft  view  of  our  laws,  the  accumu-* 
hted  wtfiiom  of  abov^  a  thoufand  years^  and  of  the  won* 
derfitl  and  divine  hhnc  (I  think,  I  cannot  fay  too  much, 
^  when  I  call  it  divine)  of  this  our  conftitution.  Nor,  par- 
ticularly, can  a  chafte  and  manly  eloquence  mi(become  him; 
which  iMn^  be  ufefitl\  Bat  none  teach  ib  forcibly,  fo  fully, 
to  immemately,  as  thole  who  can  moft  agraak/y  perfiiade  \ 
M  diey  will  apply  thofe  powers  of  perlu^on  to  their  propn- 
end*  I  hope  thefe  obrervati<ms  will  not  be  imputed  as  va- 
nity  to  the  maker  of  them»  who  fpeaks  of  the  profeffion  ^ 
with  more  love  and  lincerity,  as  I  readily  again  confefs,  than 
dthef  abilities  or  need or  pcrliaps  policy  with  regard  to 
his  perlbnal  reputation)  wlilch  miglit  rather  have  been 
fcrved  by  not  fo  free  an  avowal  that  he  fees  that  excellence 
which  he  can  onJy  ice,  But  if  little  appears  here  of  the 
grace  of  thcfe  arguments,  the  fullncis  of  thcin  in  fome  in- 
ftanccs  may  contribuic  lu  their  iiic  ;  ind  where  I  have  taken 
ioo  much  it  willlx;  no  hurt  to  my  f  ,\nti  rsjudinncTit  to  reject  the 
fuperfiuous'i  if  i  huu  uiLeii  too  litllc  by  tni(Hngio  iny  own  I 
Aiould  have  paid  myfelf  a  compliment  vviUi  iaik  coits  j  but 
p4xhnps  not  niiicli  to  his  fitisfacLit n. 

Senlible,  how  much  n^orc  the  diaiooiu"  itriLcs  one  liiua 
bare  narr  iriAc,  I  have  generally  preferred  it  to  faying  this 
or  tlut  atlvocatc  faid  thus  or  thus.  And  frequently,  when 
1  iiavc  bcjjun  obliquely  in  the  t\>rm  of  narrative,  I  have 
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%ro1caii  t>flr  where  the  {»fla|e  llruck  me  and  continued  the 
argumctit  in  the  perfon  of  the  fpeaker,  hoping  that  my 
readers  will  be  atle^tcd  as  I  have  bcen>  and  be  mo(k  pleafcd 
when  they  have  occafion  to  think  leaft  of  the  reporter  and 
moil  of  the  fpeaker ;  in  ai^umcnt,  but  particularly  ia  tlie 
judgment. 

There  will  be  found  inaccuracies  in  my  language,  I  doubt 
not;  of  fome  i  am  conicious  ;  others  may  have  clcaped  n.c, 
I  would  v/iih  any  who  might  read  thefe  pages  to  find  as  few 
defc<fts  of  this  kind  as  may  be;  but  where  they  do  find 
them,  I  hope  thcv  will  liot  reject  the  iubit  ince  becaufe  they  • 
diliikc  the  form ;  or  1  j.v  this  is  in.iccur^itc,  mid  therefore  the 
judge  could  never  lay  it  Hut  cxjinine  whether  it  be  juf- 
tice,  law,  ,md  reafon  i  examine  whether  \nfacl  (which  tiicy 
may  eaiily  know  in  fuch  recent  cafes)  the  princij^le  v,ms  laid 
du\^  n;  and  then  they  have  my  full  leave  to  place  the  inuc- 
curary  to  my  account,  if  they  will  place  the  good  fenfe, 
law  a^iid  authority^  to  the  account  of  thofe  to  whom  it  b^ 
longs. 

With  refpeft  to  orthography,  the  reader  may  obferv^c 
fome  words  originany  Laiin  derived  through  the  medium  of 
the  French^  f|>clt  with  the  charactx:riftic  // ;  and  rometimes 
llie  fame  woni^  wit li out — I  have  omitted  tlie  d  fometimcs  in 
priviiedge  and  allcdge  and  luch  words  \  and  fomctimcs  in- 
larted  it.  I  hope  neither  party  will  be  angry,  as  I  have 
dcme  my  belt  to  pleafc  both  in  a  matter  which  I  think  |xr» 
fetflly  inuoccnt^  and  in  wluch^  much  may  be  faid  on  boik 
iides. 

But  now  to  return  to  the  fubftancj—  I  own  I  have  thought 
Lord  HdCs  modcity  made  him  almnfr  unptj}^  when  he  llip- 
polcd  that  thofe  fcarnbliiig  reports  wiiich  he  mentions,  would 
make  pofterity  think  ill  of  his  understanding  and  that  of 
iiis  brethren  on  the  bench.  For  my  own  part,  I  do  not 
think  I  fhall  utter  any  abfurditics  in  reporting  tiie  judgments 
t)f  the  c-afcs  ;  becauic  I  tliink,  I  fliall  fay  nothing  in  fubftancc 
but  what  w:is  faid  bv  the  court ;  but  if  i  IhouM,  I  know 
where  tlic  bhimc  will  lie  :  And  it  iscalier  and  readier  for  me 
to  expeift  pultcrity  will  think  I  was  a  blockhead,  than  it  will 
to  make  the  moll:  remote  ages  of  poik'rity  forget  who  were 
the  judges  %vho  prcfided  during  tlie  period  included  in  thefe  - 
notes;  and  while  they  fhali  remember  that^  I  have  no  fear 
that  any  millakes  of  mine  fliall  do  their  memory  a  wrong i 
and  yrt,  I  have  done  a  good  deal  to  avoid  any. 

The  arguments,  except  where  the  cafe  was  new  or  very 

toipoitamt  wiU  ba  fouiid  geacraUj  no(  iotig;  Though  I  did 
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not  chodte  to  omit  them  even  in  finallercaici ;  becauie  they 
lead  the  mind  'to  coniider  and  underfhnd  the  point  of  de* 
dfion. 

The  JUDGMENTS  tre  taken  generally  at  large  ^  and  often 
almoft  verbatim^    And  though  i  have  ufcd  ihort-liand  for 
•  almoft  all  the  notes*  I  hope  I  fhall  not  be  thought  prolix  in 
the  manner  in  which  I  have  taken  them. 

I  own  the  authority  of  the  venerable  PLOwpBNf  and  of 
the  author  of  the  reportS)  which  by  way  of  eminence  are 
fo  called,  weighed  with  me  greaily  :  And  I  wilh  they  had 
an  efie£b  on  the  execution  proportionable  to  that  which  they 
.  ItaA  upon  the  dejign\  and  had  enaUed  me  to  reach  the 
mark  as  they  excited  me  to  aim*  at  it*  andihewed  me  where 
it  flood,  having  indeed  for  their  part  eref^  it  on  (b  admirai- 
ble  a  foundation*  on  (b  fair  an  eminence*  and  fo  much  to 
the  ornament  and  benefit  of  the  profeflllon. 

in  them  you  will  find  the  judghen  rs  exe^  ta  £»tn*  the 
Tt^is  and  principles  entire^  their  force,  dependence*  and 
connexion  preierved ;  and  even  in  coUaierai  points  a  vaft 
magazine  of  learning,  belides  that  which  enriches  them  in 
dire&  application  to  the  principal  matter.  For  they  thought 
of  law  and  decided  it  not  as  a  matter  of  memory^  but  as  a 
icience;  and  therefore  did  not  confider  hare  tifieonneSed  - 
fi^s,  generally,  and  diveftcd  of  their  particular  circum- 
ftances,  but  were  accurate  and  curious  in  obrer\'ing  the  dif- 
tincUons,  qualifications,  and  exceptions  in  the  application 
of  general  rules  to  particular  cafes ;  they  looked  not  on  the 
Ihell  and  cc^rpic,  but  on  the  of  the  law  :  Yet  they  \vere  - 
fond  of  general  ruks  as  the  parents  of  certainty ;  but  they 
kept  them  wiiluii  t!u  :r  liiiiiis  fo  as  not  to  work  an  .ibfurility 
or  ;r/<v//;Vr,  aiiJ  iomcumes  railed  particular  rules  inro  ^';nicrai, 
la  lar  a->  liie  rcalbns  were  general.  M  Iia.  law  is  iiiU  coinidered 
as  a  fciencc  and  decided  on  / .  ;  .0;  |)rinciples,  and,  as  I  have 
heard  a  learned  and  einiiicnt  pmfticer  afiirni,  much  liie 
greater  part  of  Coke  is  yet  law  ;  U)  juucli  indeed  as  almod  the 
*w/jgL\  And  )  ct  thofe  who  go  not  back  to  the  fource,  arc 
apt  to  fiip|K)je  that  our  modern  law  is  a  thing  of  ycfter- 
tlay,  whereas  the  ftatutes  have  made  the  principal  alteratiuiis, 
and  that  rather  in  ivartlcu!ar>  than  generals.  But  conunon- 
law  ftill  prevails  in  a  very  coniideiablc  extent,  ai\J,  as  was 
truly  faid  in  thetinu-  of  EdvK  4th,  is  as  old  as  tiic  ii>or/J\ 
being  no  other  than  comnion  ienic  and  juflicc  brought  down 
indeed,  and  applied,  to  particular  circun\ftances  of  our 
policy  and  conllitution,  which  have  given  rife  to  rules  long 
lincc  f(UUd,  And  you  hardly  ever  hear  at  tlu»  day  a  4ifput<^ 
/  ai>out 
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about  pHnc'ples  cf  common  law,  almoft  infinite  as  they 
are,  but  about  the  appLicatwn  of  them  to  the  caie  in  que^ 
ticn. 

AikI  at  tius  time  law  is  confidered  in  a  more  complicated 
and  extendve  view  than  perhaps  ever  beforCi  from  the  cn- 
creaic  of  (Vatutes,  the  growth  of  arts  and  commerce,  the 
nrious  difpolitionsof  property,  and  the  fraud  and  violence 
rc&ltmg  from  lb  many  jarring  intereib  and  paffions,  as  ai« 
the  gnnrth  of  a  wealdif  and  civilized  fodetj^  in  wfaidi  hoth 
viitiies  and  vl^:es  have  a  larger  fcope,  and  vices  particularly 
a  more  '/fhtt  and  firmidaklt  operation.  In  fiich  a  ilate 
therefore,  when  the  law  of  commerce^  of  general  pollc/, 
and  of  nailant^  is  become  fo  large  a  part  of  the  law  of 
En^litniiy  when  precedents  and  cafes  are  ib  multiplied,  and 
fomifh  fiich  a  labyrinth  of  argument,  it  is  not  merely  of 
curiofity  but  of  aeceffuy  to  fee  v  hy,  by  what  nilc^  ot  iaw^ 
by  what  applicQ.tion  of  precedent^),  wiih  wii.it  iiiuitations 
and  under  what  circumRnnces,  a  particular  cafe  was  ckciJ- 
cd;  and  not  fiinply  the  heads  of  the  cafe,  and  on.  what 
fide  judgment  was  gi\  en.  And  I  obferve  tins  tiiUncrs  -with 
regard  to  the  circunifiaiKes  of  the  cafe  and  reasons  of  the 
judgment  ha??  been  adopted  by  one  of  the  lateft  of  our  re- 
porters, and  one  of  the  bcfl  of  this  or  any  time. 

And  to  endeavour  after  thefc  examples  is  doubtlcfs  righty 
and  I  hope  not  ufelefs  though  one  fall  far  fhort, 

I  do  not  meanj  in  fpesJdng  of  reaibns  and  principles, 
that  cafes  reft,  or  ought  to  reft,  upon  the  refinements  of 
iiiikraryy  vague  and  private  reaibn ;  bnt  I  mean  that  there 
are  many  cafes  (moft  indeed  upon  wiiis)  that  fall  under  no 
^xprefs  ];)recedenty  or  particular  provifion,  but  which  prin* 
tt[^  and  analogy  mnjl  govern :  And  that  when  pecjedenis 
dr  apply»  it  is  not  ufdels  to  obferve  to  what  extent  and  in 
what  manner ;  left  we  fhould  miftakc  the  true  principles  of 
die  derifioDy  and  under  the  ftiadow'of  imaginary  precedent! 
mnder  into  error  and  ^chiiion. 

The  csfes  In  this  collection,  mth  that  of  a  iecond  volume 
preparing  for  the  prels,  which  arc  fomewhat  particular,  arc 
thefc:  The  cafe  of  General  Warrants;  the  Negro  caufe, 
and  the  of  I.tr  and  Gattftl ,  the  one  pointiiii:^  the  ex- 
ten:  of  p-ji'pnal  liberty  in  this  country,  the  other  oi  ii^iU 
coercion: — Xlie  Alinmca  caulc,  in  wluth  the  extenfivc 
privileges  of  the  Britijh  conftitution  to  prutect  any  ilngie 
individual  from  arbitrary  punifhment,  by  any  power  in  any 
part  of  the  empire,  were  ftron<^1y  i  unnifeftcd  ;  the  Grenrfd.f 

uofcj  which  aiiericd  thehbcrty  oi  an  whole  iiland  hi  a  v(  ry 
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mt«ri«l  pdnt  \  the  cafe  of  JSeJi  and  Pur%Hs  coocenung  the 
pri^ilegp  of  tfa^  Eajl  IiNlia  Company,  and  the  judgment  in 
the  cafe  of  corruption  in  the  Hindon  ele^ion,  in  which  the 

''fimdtmental  fMrinciple  of  oqr  conftttution  was  vindicated. 

,  <-*-And  of  more  private  canieSi  the  cafe  of  (Uark  and  John* 
fon  on  a  gaming  contra^  of  a  iervant  with  his  mafter's 
money)  whether  the  mailer  ihall  bring  the  action  and  have 
the  evidence  of  the  iervant  \  the  two  remarkable  bankrupt- 
cy cales  of  Spot  wood  and  Grey,  and  of  Fifi^  and  Fortiyce  \ 
with  a  late  very  particular  one  determined' in  £q/hr  term 
kft  1 776  i  the  cafe  of  Jew/on  and  Rtad  on  the  cuilom  of 
Lottd:ifi  \  the  cafe  of  Martin  and  Hynde  laft  Eafttr  term,  on  ** 
the  engagement  of  the  re£tor  to  the  bifhop,  for  providing 
a  competent  fublifience  for  his  curate ;  the  cafe  of  non-re- 
fidence  the  fame  term ;  the  determination  of  the  court  of 
King's  Bench  how  tar,  and  upon  what  terms  a  difcovery 
{liall  entitle  the  party  difcovering,  to  bail  or  to  difcharge, 
in  the  cvifc  of  Mrs.  Rtuld ;  the  cafe  of  Mor^nn  and  Jones  \ 
the  cafe  of  revocation  on  Mr.  Lacys  will  ^  Eyre  and  Po- 
pham  on  fpecific  pcrfornia.nce  \  Hatton  and  H'jolcy  nn  double 
legacies ;  the  cafe  of  ele^lion  on  general  Fnllt>iL.y\  will  ^ 
VelU'fio  Wl'ttur  on  barratry;  the  calcs  nf  crofs  remainders, 
or  hurviUe  and  BurvdU^  and  Wright  *md  lioJjord.^And 
others. 

I  flatter  myfelf  the  example  of  Sir  James  Burrow, 
anci  the  (inccrity  of  my  intention  will  be  my  Ihitld,  from 
the  difpleafiirc:  of  thoie  high  and  lionourable  courts  whofe 
decifions  I  luve  taken  \  anci  io  far  as  1  fliall  a])|>car  to  have 
*lone  it  iioneftly,  I  hope  for  lome  degree  of  their  approba- 
tion :  If  in  any  refpe^St  I  have  done  otherwife,  the  tails  are 
too  recent  for  me  to  pafs  uiiobferved  or  uncondcnmed  ^ 
though  were  I  AOt  confident  that  I  ftand  clear  of  this,  my 
own  lieart  would  be  my  heaviel\  condemnation. 

I  have  iaitl  thus  much  of  the  rcalons  which  have  induced 
mc  to  the  publiiliing  of  thefe  cafes  of  the  afliirance  I  have 
that  I  fhall  not  be  judi^cd  micxamined,  and  that  when  ex- 
amined, my  worft  cenlure  will  be  that  my  intention  was 
better  than  my  power.  I  ll:and  rather  early  in  life  for  fuch 
an  nuempt,  and  bur  jufV  bevnnd  the  tlireftiold  of  my  pol- 
ftiliui^;  I  have  juA  iiK-mK>]i:\l  lumc  of  the  mofl:  material 
cauk  s,  and  the  manner  ni  wliiclv  1  mean  to  rc  port  them, 
I  fubmit  the  whole  refpeclfuliy,  not  with  coniitli  nee,  but 
with  a  contented  hope,  to  the  judgmt*nt  of  the  proitiliuMj 
in  a  rale  where  I  have  nothing  to  hope,  but  according  to 
the  truth  and  j^dcUty  with  whkh  I  IhiU  sippw  to  have 

aitedi 

^  .  ,  Digitized  by  Google 


PREFACE. 

acted ;  and  the  degree  of  ufe  in  which  they  may  fervc  the 
profcfllon  muft  meafure,  in  a  great  proportion,  what  advan* 
tngc  or  reputation  the  author  may  expect.  Of  fome  degree 
of  reputation,  he  owns  he  is  ambitious  :  He  thinks  it  not  an 
illiberal  nor  a  dlHngenuous  profeflion,  that  he  wiihes  fome 
encreafe  of  honcit  eilimation,  in  due  fcafon,  and  with  pro* 
per  affiduitj)  In  that  line  of  life,  in  which  duty  and  bis  In- 
clination have  prompted  him  ,to  labour.  But  even  mon:^ 
than  he  can  wiili  for  an  honeft  fuccefs  and  credit^  in  the 
path  and  duties  of  his  profeflion  does  he  pray  that  Provi- 
dence may  avert  from  him  and  that  j>rofeiIion,  the  obtain- 
ing or  ilcCmng  of  that  fucceis  dilhoneftly.  This  at  leaft 
he  is  Aire,  that  there  are  other  paths  to  fuccefs  (whether  lie 
fucceeds  in  them  or  not)  than  mud  and  indire£tion}  fince» 
notwithftanding  the  common  {lander  on  the  three  pro£df» 
Hons,  they  have  all  (and  not  leait  the  law)  been  diftinguifh- 
ed  in  all  times  by  men  who  have  advanced  conflantly  itt 
their  integrity,  have  preferved  it  In  the  higheft  honours^ 
and  preferred  it  to  thofe  honours^  to  their  fortunes^  livc^ 
and  every  earthly  endearment  when  they  came  in  comp^ 
tit  ion.  And  thanks  to  the  vigilance  of  the  judges,  the 
ianftity  of  our  laws,  and  the  whoiefome  ieverity  of  juftice» 
there  is  little  encouragement  to  any  who  would  underprop 
a  villainous  deiign  by  bafe,  miworthy,  and  fcandalous  arti- 
fk&t  And  while  all  fair  diligence  is  honoured  in  eveiy 
cauie,  they  will  coniider  what  reafon  there  is  to  imagine 
that  difhoneft  or  iniquitous  inventions  will  be  proiperaus  or 
endured  in  any. 

I  have  ieen  many  inftances  in  the  few  years  oUervatioii 
I  could  make  to  periuade  me,  that  the  condu^  which  beft 
becomes  a  liberal  and  an  honeft  man,  is  generally  moft 
fervjce^^le  both  to  the  client  and  thofe  concerned  for  lum : 
And  whatever  in  theie  notes  may  tend  to  conmiunicate  anr 
iifcful  precedents,  to  the  furtherance  of  juftice,  the  dis- 
couragement of  iniquity,  the  honour  of  the  laws,  and  con- 
iequently  of  the  profeflion  and  public,  I  ihall  be  happy  to 
have  imparted.  The  reader  will  Jutlgei  it  is  my  bufineik 
only  to  rep^rty  and  to  wilh  that  (b  much  and  no  more  may 
receive  his  approbation  as  iball  really,  in  any  reipe^  dfr- 
lenre  k. 
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Maie^  nt       mmf  mt  takm  hy  myfetf^  kit  emmnumettUd  ly 

the  ftr^ur  of  a  gintleman  to  uuhom  I  am  muah  Mt^^^  and 


John  Wilkes,  Efq ;  i^ainfi  Wood. 

Tu£  Case  of  General  Warrants. 

AT  the  court  of  Cmmm  Fhoi,  at  Wefim'.nfer.  Sittings 
after  Mn  haelmas  term,  before  Lord  Chief  Jufticc  to  wit,  6t!i 
Fr«f,  John  WWtes^  £fq$  {ikuatiffi  RAett  Wmi^  Efqj 

In  an  afiion  of  trefpafs,  for  altering  tbe  plamtiff's  honlcii 
IvaUiy  Ins  locks,  ami         his  papers,  C^r. 
Hk  piam^s  counfd  were— 
Sci}eaot  G/^,  Mr.  Recor<)er  Efre^  Mr.  Mr. 

Mr.  Dunning  f  Mr.  Gimfimr. 
HKdefendanrs  ccwuifd  ware — 

Soiidtor-General  Nortm^  Serjeant  Naret^  Serjemt  Davy^ 
Sc!)eant  Teatts.    Attorney  for  the  plainti^  Mr.  Fbilips  of     /  ^ 

For  the  defendant — 

Flnlip  Cartaret  fTM,  £fq^  SgUutOT  to  tkc  Treafiuyn 
sad  Mr.  Seccxadary  Barmi* 

The 
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[  a   ]    The  fpccial  Jury — 

P/f/W  Woodroffe,  Efq;  of  €^f^wkk :  WiUiam  Baker ^ 
Efq;  of  IJlfworth ;   WtHiam  Clarky  Efq;  of  Edmonton  % 

James  Gould ^  Efq ;  of  Edminton ;  Stephen  Pitt,  .Efq  ;  of 

KcnftJiifton ;  Nai!:aniel  Turner^  >  of  Hampjlcad ;  Jfona-' 
than  A\r/;.:;Y^/:v,  Efq  *,  nf  j^.TfA'-^j/z/irf ;  ^^/^v/  Wefrsriy  Efq; 
of  Hatton-Gnrdt  u  ;  Hnrr\  Blunt ;  Efq  \  of  Hnitcn^Garden  ; 
li^nry  BcJlocV.^  Fiqi  of  llntton-Garden ;  John  Boliiiro^  Pfq» 
of  fiatton-Gardt  n  i  John  Egerton^  Efc^i  of  bl.  Johtis^ 
Jlreet. 

Mr.  Gnrdener  Opened  the  cafe,  %vith  dechring  the  foun- 
•  dation,  that  on  the  3Cth  of  Jlprsl  !all,  Mr.  Wcodj  with  fc- 
vf  ml  of  ihc  king's  mefTengcrs,  ntid  a  conllabic,  entered  IV Tr. 
W'7/a<-,''s  houfc  thnt  Mr.  W^'^sr?'  Avas  aiding  and  afflfling  to 
the  mclTengcrs,  and  gave  directions  concerning  brenking 
open  Mr.  Wtlkes's  locks,  and  feizing  his  papers,  Is^c,  for 
vhich  Mr.  Wilkes  laid  his  damages  at  five  tboufattd  pounds. 

Serjeant  Clyftn^  then  enlarged  ^Hy,  on  the  particular 
circutnftances  of  the  cafe,  but  remarked  that  the  cafe  ex- 
tended ht  beyond  Mr.  Wilkes  perfonally)  that  it  touched  the 
liberty  of  every  fubjeft  of  this  country,  and  if  f^tmd  to  be 
legal,  wouJd  fiiake  that  moH  precious  inheritance  of  £n^ 
glt/bmert^  In  vain  has  our  houfe  been  declared^  by  the  law, 
our  afylum  and  defence^  if  it  is  capable  of  being  entered, 
upon  any  frivolous  or  no  pretence  at  all,  by  a  feeretary  of 
ihte.  Mr.  WiUee/f  unconvided  of  any  ofience,  has  iincier* 
gone  the  puni(hment*  That  of  $11  offences  that  cf  a  feizure 
of  papers  was  the  leaft  capable  of  reparation  s  that,  for 
/>ther  ofiencesy  an  acknowledgement  might  make  amends^ 
but  that  for  the  promulg.it ion  of  our  molt  private  concerns^ 
affairs  of  the  moft  fecret  perjbnal  mXMXCy  no  reparation  wliat- 
Ibever  could  be  made.  That  the  hw  never  admits  of  a  getie-^^ 
ral Jearch-ivarriivt.  That  in  France^  or  Spnin^  even  in  the 
mqiiifitioii  iifcif,  they  n(  v^r  delegate  an  irjn,ite  power  to 
fcanh,  aiid  that  no  mag iitr ate  is  capable  of  delegating  any 
fuch  power.  That  foinc  papers,  quite  innocent  in  them- 
felves,  might,  by  the  Jlightcfi  alteratiin,  be  converted  to 
'  criminal  action.  Mr.  Wi/kt'Sy  as  a  member  of  pariuiniiniy 
demanded  the  more  caution  to  be  ufed,  with  regard  to  the 
feizure  ofliis  papvrs,  as  it  niight  have  been  naturally  fuppoil, 
ed,  that  one  of  the  Itgijlative  body  might  have  papers  of 
nativf'dl  cc:nccrn,  not  proper  to  be  txpojid  to  every  eye. 
When  we  eonfider  the  pcri'ons  conccrnecl  in  this  afBiir,  it 
eeafes  to  be  an  outrage  to  Mr.  Wilkes  perjcnallyy  it  is*  an 
ouUage  to  the  cmjtitutm  itielf.   That  Hr;  Wwid  had  talked 

highly 
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iMj^jfof  the  power  of  a  fecretary*of  ilate ;  but  he  hoped  bj 

&e  verdift  he  would  he  broogfat  to  think  more  meanly  of 

it  Th;it  if  the  warrants  were  once  found  to  be  legal,  Ifc 

toU  Bmg  our  liberties  into  a  very  unequal  baliance.  That 

tbt  coailiratioo  cf  our  couotry  had  been  fo  £itally  woundedf 

that  it  oiled  aloud  for  the  i«dreis  of  a  jury  of  £^;^'j%uun*  [   3  1 

Tbat  their  relentxnent  ag^inft  fuch  proceedings  was  to  be 

txp^Shi  by  hffge  and  eaiempbry  damages  |  that  trifling 

dafloagcs  would  put  no  (lop  at  all  to  fuch  proceedings : 

IVhich  would  plainly  appear,  when  they  would  confider  the 

pedons  concerned  in  the  prefent  profecudon,-  perfons,  who 

bf  their  duty  and  oiHce  Ihould  have  been  the  prote^ors  of 

the  con.ritu.lon,  inftead  of  tlie  violators  of  it. 

Mr.  Z.rc,  tlij  Rccoruwi-  oi  Londj?!,  tlien  Hood  up:  He 
ip-ologized  lo  tiu;  bench  for  appcinng  in  the  prefent  caufe, 
confidbring  the  office  he  bore,  buL  limi  he  thought  it  was 
ac-i*ij  which  alTc^SleJ  ihv:  llbviriy  of  every  indlviJuJ. 

The  Lord  Chief  Juiticc  defircd  he  would  make  no  apolo- 
gy. He  then  observed,  thai  the  prelent  caufc  chiefly  turn- 
ed T:p?n  the  gjJieral  qaejll^ny  whether  a  Tccrctary  of  ftatc 
lus  a  power  to  force  perfuiis  hoiifes,  break,  open  their 
locks,  ieize  their  papers,  C5*r.  upon  a  bare  lufpicion  of  a 
libel  by  a  getirrtil  njarrant^  u^ii/jout  name  of  the  perfon 
charged.  A  flrange  queilioni  to  be  agitated  in  theie  daySy 
vhen  the  conilitution  is  lo  well  fixeJ»  when  we  have  a 
prince  upon  the  throne,  whofe  virtues  arc  fo  great  and  ami- 
abky  and  whole  regard  for  the  fubjc£t  is  fuch,  that  he  muft 
frown  at  every  incra^ichment  upon  their  liberty.  Nothing- 
cm  be  more  nnjuft  in  itfelf,  than  that  the  proof  of  a  man's 
guilt  fh?!!  be  extrj£ted  from  his  onn  bofom.  No  kcal  an- 
tfaority,  in  the  prefent  caie,  to  juftify  the  tEHon.  Ko  pre* 
cedents,  no  leg  d  •JcteromifttlonSy  not  9x1  of  parlutment 
kielt,  is  fufficient  to  warrant  any  proceeding  contrary  to  the 
S^doJ  the  £9nflttution\ 

Seoctary  WUliamfon^  in  Charles  the  fecond^s  'time»  for 
backing  an  illegal  warrant,  was  (ent  to  the  Tower  by  the 
HiRife  of  Commons,  The  jviry,  he  obfervcd,  had  no  fuch 
pjwcr  tocoiiunit^  he  knew  it  well ;  but,  for  his  part,  he 
wiilicd  ihcy  h.ul,  i;c  v/as  pcrfuaJv^ J.  they  would  cxcrcil^ 
it,  in  the  prclcnt  calc,  ab  i:  oui;ht  to  be.  , 

On  tiie  faaiOcis  certificate  in  Qu^ecn  EIizaheth''s  time,  how 
fir  a  man  might  be  detained  by  a  warrant  of  a  privy  coun- 

ilor,  the  anlwer  of  the  judges,  even  in  thofe  days,  con- 
i*acd  it  to  k':gh  trcafon  only,  anJ  the  power  to  arreft  to  br 
4ii?cd  horn,  the  pcrlunal  command  of  the         or  a  privy  ^ 

couuldior* 
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tmJsMkjT.  He  theii  congntukted  tte  jury,  that  thef  htiA 
now  In  their  power  the  pn^fent  ctofe^  which  had  been  by  ib 
mkk  art  and  chicanery  fo  long  poflponcd.  Serenty  jean 
had  now  eUpfcd,  Ihice  the  revohition,  without  any  occaficm 
%o  entire  into  this  power  o£  the  iecretary  of  Aste,  and  lie 
made  no  doubt  bst  the  jtny  would  eflbftually  prevent  the 
^ueAion  fiftMn  braxg  <tw  tevived  again.  He  thereibve  vc^ 
conuoends  St  to  them  to  embrace  ik&  opportunity  (leaft  an« 
Mfaer  fhoiild  not  ofier^  in  haftej  of  tnfirufHng  thofe  grcaC 
£  ^  J  officers  in  thdr  doty,  and  that  they  (the  jury)  would  now 
.  trtBi  a  great  fea  mark,  by  which  our  ftate  pilots  might 
avoid,  for  the  future^  thole  rocks  upon  which  they  now  la/ 
Ihipwrcckcd. 

iV.  B,  The  Recorder  fhone  extremely. 

1  he  lint  witnefs  on  the  prorecntion  was  Matthnu  Bronvn 
— fays,  that  he  is  butler  to  Mr.  WUkis.    That  on  the  thir- 
tieth of  Jpri!  bft,  about  nine  o'clock  in  the  morning, 
Watfofty  Bfff^kmorey  Mony^  and  Man^  king^s  meficngcrs, 
and  Chijhoimy  a  confrable,  came  to  Mr.  Wtikas  houfc. 
That  W atjon  followed  Mr.  Wdkes  into  the  houfe,  and  Many 
came  next ;  hlackmore  and  Man  follo%ved  after.     That  this 
witncis  never  heard  them,  or  either  of  them,  declare  their 
buflncfs,  or  the  purpofe  of  their  coming*   That  as  foon 
Mr.  Wilhes  was  carfied  away,  which  was  about  noon,  Mr^ 
i^W  and  Mr*  ^tmOiope  came:  That  Mr.  WmA  aiked  Mr« 
Watfotiy  «  Have  yoo  locked  up  all  the  rooflU  where  Mr» 

Wilhei%  papers  arc       He  anfwered    Yes ;  I  have  go^  . 

the  key  of  the  Audy. '  Thjit  Mr.  IPMind  Mr.  Sum^ 
hopf  then  went  into  the  jMoiour  \  the  meSengers  continued 
waitbg  m  the  pafl^e.  lliat  iooti  after  tfr.  knociDe4 
at  the  door  (  upon  k's  being  Q{>ened  tUs  wstneli  attempted 
to  ftop  hhn,  but  heruihed  m.  That  M^.  VWftaM  that 
time  about  half  an  hoori  that  when  he  went  away  he  gavo 
orders  to  the  mefiengers,  that  no  one  fliould  cooie  in  or  go 
out  tin  he  returned,  but  bade  them  lock  up  all  die  doora., 
That  he  came  back  again  in  about  an  hour.  That  in  the 
mean  time  feveral  of  Mr.  JVilkesh  friends  came,  via.  Hum^ 
phry  Cotes f  Ganfintr,  Philips^  H^pkin.f  cTr.  :u\d  were  de^ 
nlcd  adniittiiuec  by  the  conllabjc  :  That  the  mcl- 

i'engcr,  upon  being  called  upon  by  thclc  gentlemen  to  pro- 
duce his  orders  for  rcfiifing  them  admittance,  faid  he  had 
only  a  verbal  oi  dcr  from  Mr.  xfi.  That  the  nieiiengors^ 
however,  did  at  laft  permit  the  gentlemen  to  come  in. 

That  foon  after  Lord  Temple  came    that  in  a  ihort  time 

afier  Mr*  Wiod  returned^  and  appeared     be  very  angry 

that 
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tfnt  the  gentlemen  liad  been  admitted*  Who  let  tiide 
men  in  ?"  That  the  mefTcngers  aflfwered,  **  They  would 
come  m.'*  Mr.  Wbtd  thm  afked,  «  Who  would  come  in  ?" 
Ifr.  G^Omer^wcrcd,  «  Twas  I,  Sir.''  ^ 

That  foon  after  that  Mr.  WWti/%  friendt  went  vmzji 
that  Ur.  j#WtheD  called  for  a  candlct  which  was  brought 
him,  and  he  and  Mr.  Sianbopt  then  went  up  fia2r%^  wiitli 
Mmj  and  Bimekmore^  the  mdQengqr%  who  appeared  to  take 
clhdr  orders  £roai  Mr.  JFW  and  Mr.  Bimhope.   That  the/ 
rymma^  0U  the  papers  together  they  could  find,  in  and  . 
■bout  the  f«iott^  that  ^cf  (the  meffi9D«e»)  fetched  a  iack, 
and  fitted  h  widi  die  papers*   That  ikdamn  then  went 
dow9  ^irs,  and  fetched  a  finkh  to  open  the  locks.  That 
Matm,  a  mefienger^  then  came»  and  would  wfailperMn  Whodi 
who  hade  hm  fiicak  eiit}  he  then  faid  he  bronght  orders  C   $  ] 
from  Lofd  Hm^M  to  feise      mamrfcnm*    Thtf  the  . 
finkh  then  cane^  aa<^  liy  the  dircdioa  of  BUt^tmrf^  the 
ineffis^gcr»  opened  four  locks  of  the  lower  drawers  of  a 
hattm  I  tint  diey  took  out  jJV  the  papers  in  thofe  drawers 
and  a  pocket-book  of  Mr.  Wilht\  and  put  them  ^  mto 
the  fidk  t^c^ether,  and  then  fealedup  the  fack.  «  That  thii 
wibMfr  was  ppdSnt  dttriQg  aU  thtt  time  $  that  the  meflengert 
were  obedient^  and  nud  an  entire  regard  to  the  dire£tioosof 
MiR.  WkodvAMx.h&nktfi.  That  when  Mr*  ITWwent 
amy  k  was  near  two  oTclock  in  the  afternoon}  that  Mr.  Wml^ 
npon  the  wjiokv  m^t  be  near  two  hours  and  an  lialf  in 
Mr.  honfe.   That  no  kind  of  inventory  was  made  of 

llie  papers  whkh  were  put  wto  the  (ack.  That  Mr.  £itai«^r 
appeared  idl  along  to  be  fevonrablei  and  feeqiuenil/  bade 
the  meflengers  be  rasi/iMwr  and  Air^W. 

Upon  his  bdi^  crofr«xamined,  he  (aid. 

That  Mr.  WVkes  was.  carried  away  about  noon. 

That  Mr.  W^Wkt  went  out  m  the  morning  about  iiz»  and 
icfearaed  home  about  nioe  o'cbck. 

Tim  Mr.  Aig^Mtf  had  been  there  that  morning  before. 

Hut  Mr.  did  abfohitdy  and  pofitiveiy  (this  witne& 
«ven  it)  ocder«  opon  his  going  out»  that  all  the  doors  (houM 
be  locked  up>  particularfy  the  iircet  door ;  That  Mr.  Wa§d 
eold  the  me&igers  they  knew  tfadr  orders*  and  bade  them 
cseqite  them.  That  he  reoMmbers  Mr.  Siunh^e  bid  them 
be  carefiil  in  mmmuging,  but  don't  recoile£t  Mr.  Wood  laid 
feu  ThacC^^f.  the  conlbble,  hckL  the  feck,  whilfe  the 
ncflcBg^  filled  It  wkh  papers. 

That  Mr.        was  not  there  when  the  lodes  wcte  opeiH 

C  «d; 
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cdt  He  now  fays^  that  Mr.  Wood  had  before  declared  that 

;  the  locks  muft  be  opened. 

That  Mr.  Stanhope  faid,  to  be  furet  the  locks  nuift  be 
opened*   That  Mr.  Woody  he  now  fays,  was  at  one  time 
•above  an  hoitr  in  Mr.  H^illWii  ftudy. 
'    That  Mr*  Stanbope  w-as.there  with  Mr.  Weod  at  the  time 

•  the  papers  were  cruricd  away. 

That  Mr.  fVehh  was  gone  away  fome  time  before. 
Richard  Schofteld  fnys,  tliat  he  is  a  livery  fervant  to  Mr. 
'  Wilkes  :  That  he  let  Mr.  Wood  in  at  the  door  on  the  30th 
of  Aprils  about  eleven  o'clock  in  the  morning,  as  ht  thinks^ 
£63^^  ^  remembrance;  that  Mr.  Wood  iiaid  the 

^      iirft  time  about  a  quarter  of  an  hoar.   He  con^ms  in  ge> 
neral  the  lail  wimefs. 

That  Wood  went  syrray,  and  returned  in  about  an  hour. 
That  the  meffenger,  upon  being  alked  by  Mr.  Gardiner 
for  his  orders,  faid  he  had  only  verbal  ones,  from  Mr. 

■  Jfocd. 

That  he  can  give  no  account  of  x^  hat  pafled  up  ftairs,  as 
he  remained  all  that  time  in  the  pafTage  below. 

•  He  confirms  the  bftwitnefs  on  that  clraunfhince  of  the 
mefTenger,  Mantis^  coming  from  Lord  Htdlifa»^  with  Irefll 
orders. 

That  a  pofl:-letter  came,  in  the  mean  time,  direfted  to 
Mr.  Wi/hsy  which  the  incfTcnger,  Wat/wy  received,  and 
would  not  deliver  till  Mr.  If^ood  returned,  who  immediately 
delivered  it,  uftopencdy  into  this  witnefs's  hands. 

That  Mr.  Woody  when  he  went  away,  ordered  the  doofs 
to  be  kept  fail  locked,  particularly  the  (Vreet  door. 

That  Blachmore  came  down  ftairs,  and  aiked  this  witnels 
where  Mr.  WHke/i  fmith  lived,  and  he  aniwered  him  he 
believed  in  Cbeapfide, 

Uix)n  his  being  cro(s-examined,  he  (aid, 

That  Mr.  Wwd  came  about  a  quarter  of  an  hour  after 
Mr.  Wilkes  was  carried  away  to  Lord  HalHfax, 

That  Mr.  IfW,  Mr.  Sianhopey  the  fourmeilengers,  with 
the  conftable,  together  with  another  gentleman,  whom  he 
did  not  know,  were  the  pcrfons  who  came  into  the  houie. 
'  Humphry  Cdis  fays,  that  he  was  at  Mr.  Wiikes*s  the  3otk 
t>f  April  laft,  in  the  morning,  about  eleven  o'clock,  being 
fent  for  by  Mr.  Wi&es. 

'  That  Mr.  Wood  came  In  between  twelve  and  one :  That 
he  (this  witneis)  had  been  down  to  the  court  of  Common 
Pleas,  to  apply  for  a  kabeof  eorpw^  and,  upon  his  return  to 
Mr.  J§Cilie/%  hoofe,  was  tdd  that  Mr.  Wilht  was  not  at 
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bme,  and  tim  he,  Ca$es,  muft  not  come  in ;  this  wsu  be* 
r»ecn  twelve  axid  one  o'clock.  He  demanded  the  reafon 
viiy  he  muit  not  come  in>  and  by  wboie  authority  the  door 
wai  locked.  The  man  st  the  door  anfweredy  the  fecie- 
taryof  ftatc's. 

The  rolicttor^eneral  diiputed  thb  evkknce,  as  lifr.  C^/  r  -i 
4^  Qot  dcdaie  the  man's  name.  L    7  J 

But       then  faid,  that  the  door*'keepcr  called  Wntfm, 
ine£enger»  to  bka}  who  faid  he  had  the  fccmary^s 
loM  order  only,  but  not  a  written  one« 

Tliatthit  witneis  did  then  iliiift  upon  being  admitted^  and 
Ai  accordingly  cuter  the  houie. 

Tbat  Mr.  W^od  prcfently  after  came  in,  and  faid,  with 
ii»av  ^  What  do  Yhefe  men  do  here  1" 

Tlial  this  witnefb  the;:  iaid,  "  What  biifinefi  have  you 
fccrc,  Sir  ?**  JMr.  U  Qui  aufwcrcd,  tiuiL  he  wai»  the  iecrctary 
<f  Hare's  feorctary. 

Th-t  :hjs  witncfs  then  faid,  he  had  nothing  to  do  with 
ilie  fecretary  of  Itate,  nor  his  fecretary  neither;  that  his 
name  was  Humphry  Cttes,  and  was  to  be  ipokcn  with  al 
«ay  time. 

Tbai  he  (thb  witnds)  ilaid  at  Mr.  }Viiiu4%  houle  till  paik 

two  o'clock. 

That  he  was  defired  by  Mr.  Wood  to  be  prelcnt  when  Mr* 
m \lia\  papers  were  fealed  up,  which  he  refuied  to  do. 

Tiie  iolicitor-general  did  not  crois-examine  him. 

Richard  Hopkirtj^  Efq ;  fays,  that  he  went  to  Mr.  Wilies 
on  the  30th  of  Jtpril  lail,  at  haif  an  iiour  pad  nine  o'clock 
in  the  morning,  and  daid  two  hours  s  found  then  no  lund 

obftmaion. 

That  Mr. /^^imm/ was  not  there  at  this  time,  as  this  witneft  , 
^BOjbdievcsf  bat  that  when  he  returned,  Mr.  /fW  had 
T*cn  there. 

Confirms  the  taft  witnels's  accounjt,  of  the  oblhti^tions  to 
Centring  the  honie^  at  this  his. lafk  coming.  <  That  he  was 
to  be  prdent  at  the  feaUng  up  Mr.  Wilhi\  papers^ 
^>Uihe  declined  donig. 

Arthur  Btardmore  fays,  that  he  was  in  W^finunfter^hatt  on 
4c  30lh  of  j^pril  laft,  and,  hearing  of  Mr.  Wtlh/s  arreft, 
^  went  directly  to  liis  houle,  and,  with  foir.c  dilhculty, 
gained  ^duii: ranee.  That  when  hv  (•aineJ.  admittance,  and 
QBic  iiiiu  rhe  p.u  lour,  jVJr.  Wood  was  there,  altercating 
the  iait  witiKii»,  Mr,  Hopkitis, 
That  Mr.  Gardif.er  and  Mr.  Cotes  were  thca  there.  C    ^  3 

Thai  Lord  ^empi^       like  v.  lie  thcr^ 

C  i  That 
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That  he  (this  witnefs)  obfcrving  much  confiifion,  dc- 
tinanded  of  Mr.  Wo^d  to  fhew  his  authority,  and  that  much 
wrangling  then  enfued.  That  Mr.  IP^^e^i  And  Mr  Jf'^M 
mre  both  there  at  this  time.  That  Mr.  fVooJ  intreated  the 
company  to  believe,  that  the  fecretarics  had  a£tcd  entirely 
purkiallt  to  tht  advke  and  dire^oti  nf  the  attorney  and  fo^ 
licitor  generals;  to  which  this  witnefii  anfwmdy  shftt  lue 
vftry  much  doubted  it. 

That  this  witnefs,  coming  into  the  parlour  again  through 
the  paflage,  faw  Mr.  fTfhb  ftanding  at  the  foot  of  the  ftairs, 
with  ibme  keys  in  his  liaodt  which  this  wit&cfs  did  prefume^ 
and  verily  did  believe,  to  be  (bide  of  Mr.  Wiiku^s  keys  to 
his  private  cfcrutoires  ind  drawers. 

That  Mr.  Wood  did  defire  him  (tliis  witneft)  to  be  prefent 
^t  the  foaling  up  Mr.  Wiabes'%  pa]^>  which  he  utterly  r«;- 
iufed  to  do« 

The,  council  for  the  profecution  declined  examining  Mr. 
Gardiner  and  Mr.  Pkilipiy  (who  had  both  been  prefent)  on, 
account  of  their  being  employed  in  U»e  caiifei.  tad  then^  • 
lore  rell  here. 

The  folicitor-general  then  ftood  up  to  make  the  defence 
Which  he  divided  into  two  parts ;  and  nr(V>  he  maintained  the 
plea  of  Not  guilty  \  but  if  the  jury  fhoidd  be  of  opinion? 
that  would  not  (land  good,  and  that  the  evidence  he  ihould 
bring  would  not  be  capable  of  fetttng  afide  the  evidence  al* 
ready  produced  in  the  court  on  the  other  fide)  he  thea^ 
fccondly,  relied  on  the  f pencil  jufiijieatim*  He  was  at  a  lols, 
he  faidy  to  vnderOand  what  Mr.  WiUtMS  meant  by  bringbig 
aOton  againlt  Mr.  W^ody  as  he  was  neither  the  ilfuer  of 
the  warrant,  nor  the  executioner  of  it.  If  the  conditutiott 
had  been  in  fuch  an  egregious  manner  attadeed)  why  not 
bring  the  fccrctnries  of  ftate^  thcmfeftves,  into  court  ?  Whf 
iliould  Mr.  Wdkes  commence  ieparate  a^Hons  againft  cacK 
peribn  ?  Is  Mr.  WUkes^  at  nny  event,  entitled  to  tenfold  da- 
mages ?  This  was  the  firfl  time  he  ever  knew  a  pn^taU 
a£Hon  reprefented  as  the  caiifc  of  all  the  good  people  of 
England.  If  the  conjlitution  has,  in  any  inilance,  beoa 
>«olated,  the  croivn  muft  be  the  prol'ccuiior,  as  it  is  in  all 
triminal  cafes.  The  conibtution  does  not  coniii^  in  anj 
one  partiailar  part  of  the  law  \  the  whole  law  is  the  con- 
ilitution  of  the  "country,  and  a  breach  in  one  pnrt  of  the 
law  is  as  much  a  violation  of  the  conftitution  as  of  another. 
Though  fo  much  has  been  faid  on  the  other  fide^  with  re* 
gard  to  the  injury  that  might  refult  from  the  promulgation 
of  fecretsi  no  proof  liad  b«en  brou^t  of  any  tluiig  beins 

promulgated 
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promulgated  that  was  not  proper  to  be  ib.  The  arguments  [  9  J 
which  had  been  ufed  agiini^  (wag  •£  p^jpcn*  to  procure 
proof,  were ftio  de fe^  imldi  the  major  irat  denied  to  include 
the  mmor.  He  then  went  upon  the  aigiiinent  touching  the 
warranty  and  obferved  that  thefe  warrants  had  been  iifued 
as  hr  back  as  the  courts  of  judice  could  lead  them.  That 
the  late  mSt  of  parikment  of  Giorf^  the  Second  for  ttklng 
lip  ▼agraats  wie  a  getieral  furcb'^dammt^  and  be  never 
knew  it  was  ever  efteemed  an  infringement  of  our  confti- 
tutkm.  That  thefe  warrants  had  exifted  b^fore^  at,  ^AJifie$ 
the  re^ohition,  and  had  been  till  this  cafe  unimpeachcd^ 
that  if  fo  €ontradi£h»y  to  the  conftitution  of  thie  conntiy^ 
f^ef  eonld  iKver  hive  mnained  to  this  time. 

He  then  made  a  general  obfemtion  to  the  jury,  that  it 
vns  their  <lntj  to  hor  the  cauie  coollf  and  difpaffionateif^ 
vichoiit  anf  bias  to  one  iide  or  the  other.  He  then  went 
on  to  make  remarks  on  the  evidence  which  had  been  given 
fay  the  plaintiff ;  remarked  that  the  qneftion  of  liberty  had 
nothing  to  do  wkb  the  prefent  canfe,  which  only  refpe^ted 
the  fcizure  of  papers.  Th:it  the  meflcngen  went  bung* 
lin^  about  their  bnfineiai  Mr*  #W  was  oidy  lent  to  fee 
they  did  their  duty* 

He  then  went  on  to  make  remarks  on  the  North  Briton^ 
No.  45.  That  it  was  a  libd  on  the  three  branches  of  the 
legiibttve  bodyji  kin^  kirdf,  and  commons  \  that  It  was  e 
Iftiel  of  foch  a  nseaiey  that  when  it  was  before  the  two  boufet 
of  parliament  not  one  iingle  perfon,  in  either  houfe,  ever 
uttered  one  iingle  word  in  defence  of  it*  That  the  whole 
of  the  North  Britotu  were  of  fuch  a  nature,  that  k  afton- 
iihed  moft  confiderate  perfons  how  they  fhouki  have  pafled 
h  kmg  unnoticed;  that  It  had  attacked  private  pofons, 
perfons  in  public  ftations,  with  their  names  written  at  fuljL 
length  I  wbieh  had  already  produced  bloodlhedy  in  an  in^ 
fbmot  which  they  all  well  knew  :  And  what  fardur  firtsl^ 
coniequences  might  refult  from  thofe  publicatlons»  who 
wouki  be  anfwerable  f  if  Mr.  H^iikes  fhould  be  proved  to 
be  the  aether  of  theie  papers,  nnJ  of  that  Hbd  of  libelr» 
No^  45*  (s^n  e<](]al  to  which  he  defied  this  or  any  odier  age 
to  preidttoe)  Jf  he  HaaM  he  proved  to  be  the  author  of  tbft 
paper,  which  he  was  confident  he  ihould  be  able  to  prove^ 
to  die  Ml  ^ti^hOAom  of  the  court  and  jury  *,  in  that  cafcj 
iolar^from  Ihinldng  bim  worthy  of  exempimy  damages,  he 
was  certain  they  would  view  him  in  bb  true  and  native 
colours,  M  a-BMK        and  wicked  incendiary,  and  a  fower 

ef  diflSietiiQn  eMPgil  ti»  Hett^enob. 
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fervcd,  that  the  freedom  of  this  country  confifts,  that  there 

is  no  man  To  hi^h^  that  he  is  out  of  the  reach  of  the  laiv^  UOT  ■ 
any  man  fo  lo^'y  that  he  is  beneath  the  proteaion  of  it. 

That  the  warrant  was  legal  m  iticit :     That  the  autbority 
of  a  fecrctary  of  iHre  was  inff^clently  eitabiiihed.  That 
t  10  3  damages  fhould  always  be  reckoacd  according  to  the  inhn-y 
recf^ived  :    A  jury  that  ever  acbed  on  any  other  principles 
certainly  forfwore  thcniielves. 

I^rci  Halltjax  then  ciuiie  in*o  court,  and  bciiig  iVorn^ 
faid,  that  he  did  receive  information  concerning  No.  45. 

'lhat  he  did  ifliie  wzirrants  in  conri-qucncc  of  fuch  in- 
formation. Thnt  he  liid  dciire  iVir.  IVeffon,  his  Iccretary^ 
to  go  to  Mr.  K'UL/s,  and  ff<*  that  the  meiTcn^ers  did  tiieir 
duty;  that  Mr.  JFeJl.n  deilmed  it>  l^ffecching  his  Lordship 
to  excuic  him,  on  account  of  his  weak  nerves,  and  ill  Itate 
of  health  j  that  he  then  did  delirc  Mr.  Wcjd  to  go,  who 
accordingly  went.  That  he  had  realon  ,tO  believe  that  Mr* 
Wti'k-es  was  the  author  of  No.  4^, 

That  he  had  information  previous  to  the  a;'prehcnding 
Mr.  Wilkes^  and  his  J.ordfhip  believes,  to  the  l>ert  of  his 
remcmbrancet  it  was  on  the  very  day  the  warrant  was  put 
in  execution. 

That  this  information  tciKitd  to  prove  Mr.  IViikes  the 
author  of  No.  4<;  %  but  he  cannot  pretend  to  charge  his 
memory  with  the  entire  rontents  of  the  information. 

That  orders  were  given  by  his  Lordfhip  to  the  melien^ers, 
but  he  declares  that  he  cannot,  at  this  time,  pretend  to 
rccolleft  clthc  r  tli  ir  names  or  their  perfons.  'l  hat  thrfc 
orders  were  given  by  his  Lordihip  previous  to  th^  appre-t 
henfion  of  Mr.  Wilkes. 

Upon  the  Lord  Chief  Juflice  exprcfTing  a  dciire  to  be  in- 
formed by  his  Lordihip  concerning  the  nature  of  the  iTifor- 
mation  fiid  to  be  received  at  his  office,  and  about  v  liich 
his  Lordihip  appeared  rni  tt^r  thv,  and  cautious  of  entering 
lJ[)on,  t^ip  folicitor-gcuerai  then  ])roduced  an  afhdavit  of  . 
Wriif'  }■  Jyp^f}\  a  printer  in  the  Old  Jiniley^  which  was  ready 
in  order  to  prove  Mr.  li'^Ukes  the  author  of  No.  45. 

[  T  cannot  recoUcdt  the  whole  of  this  alTidavit,  hut  it  had 
3n  i:f  ;ieral  a  tendency  to  prove  IVtUus  the  author  and  thi9 
Molff  the  printer  of  No.  4c;.] 
^  Upon  Lord  Hall'ifax\  being  crof>-examined,  he  faid,  that 

Mr.  Wejlou  is  hi*;  own  fecrctary,  and  that  Mr,  Wood  wa» 
J>ord  Rgrem  r.t\  feeret.uy. 

His  Liordihip  wa&  afked,  whether  he  fhoitld  think  him- 

idi  tbp^  ^i^thorized  (o^  command  the  fecrctary  of  Lord 


Digitized  by  Google 


Michaelmas  Term,  3  Geo.  3.  C.  B» 

E^mmt  to  do  anything.  After  fmne  ]iditadon»  hisLord--  , 
ihip  anfweredy  not  without  coniuldng  Lotd  Egnmnt. 

Said,  that  tlie  offices  are  carried  on  in  iqnrate  deport-  [  II  ] 
snentsi  but  form  only  one  complete  iecretary's  office.  He 
ownst  however,  that  each  feoretary  has  the  enthvchoofing  , 
and  appointing  his  own  officers. 

That  the  'warrant  for  tlie  apprehenfion  of  Mr.  Wt&ei 
was  iflliied  (as  he  calls  it,  which»  being  explained,  fignifies 
made  out)  on  the  26th  of  Jifril  laft,  and  the  information 
he  now  Bxes  to  have  been  received  on  the  apth  of  Afrii^ 
and  the  arrefting  ^iUet*^  perfon  the  30th  day  of  jtfril.  • 
B*  His  Lordflup  here  faiziy  acknowl^ges  that  he 
iiiiied  the  warrant  three  whole  days  before  he  received  any- 
information  at  all;  and  that  during  theie  three  days  the 
warrant  lay  dormant,  whilft  they  were  upon  the  lumt  far 
mtelligence. 

The  king*s  fpeech  at  tibe  dofe  of  the  bftfeOioiis  of  par* 
fiament  was  then  read. 

The  North  Britm^  No.  45,  was  afterwards  read^ 

Some  ftrifhnes  of  the  folidtor-^eneral  then  enfued,  upon 
(he  heinonfnels  of  the  author^s  crime. 

Tiomas  Caddeli  fays,  that  he  is  apprentice  to  Aiubw 
MiOar^  a  bookfeller  in  the  Siramlg  that  he  is  nearly  out  of 
hm  apprcnticefhip.  That  Mr.  WViei  called  there  in  the 
fiuntner  of  1762,  and  left  word  with  him;  (dus  witneis) 
that  his  mafter  fliould  advertifo  a  new  paper^  fhortly  to 
come  out,  entitled  the  North  Brkon^  and  to  be  publiflied 
by  him  ( Millar  ) :  That  hts  mafter  di4)  in  confequence, 
advertife  it,  ana  was  paid  by  Mr.  WUku  the  fum  of  one 
pound  eight  ihiUtn|s,  for  advertifements. 

[JV.  J9.  The  receipt  was  produced  in  court.] 

That  his  maftdr  did  afterwards,  upon  confidering  the 
affair,  decline  publifhing  the  North  Briion^  faying  he 
would  publifh  no  political  matters. 

Serjeant  G/yim  then  obje^lcd  xo  their  going  into  the  evi- 
dence, to  prove  Mr.  Wilhs  the  author  of  other  papers,- 
uhich  hail  no  refpe^l  to  the  paper  in  quedion ;  but 

'ilie  Lord  Chief  Jufticc  allowed  it  to  be  a  good  corroho-m 
riiftng  chain  :  But  obfcrN  r  d,  if  they  failed  in  the  la/i  link, 
tlie  iv/:d/{^  would  Jl://  to  ihc  ground. 

Jf'iU'uim  Johfiflou  fays,  that  he  is  :i  bookfcUcr  in  LudgatC'   ^  12  ' 
frfei.  'i'fmt  Mr.  Wiikis  applied  to  him  to  publifh  the  North^ 
l>nt,ny  previous  to  it's  appc.irin^  :    'i'hat  Mr.  Wilkes  did 
explain  to  hiai  the  general  Ucfi^n  i  tL.il  Ixc  ioid  he  muft 

h^YC 
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Mre  a  publilher  vrbo  woaM  not  ilaad  in  fear  of  the 

furcs  of  jufticc. 

That  he  never  met  Mr.  Wlllfs  anywhere  on  this  accotmti 
but  that  Mr.  Wilkes  always  came  to  him. 

That  he,  (this  witncfs)  u\x)n  conlideration  of  this  mat* 
tcr,  declined  publilhing  the  North  Britotn 

That  Mr.  IVilkes  then  defircd  him  to  recommend  a  pub- 
lilher :    That  he  recommended  Mr.  Kearf.y  to  him. 

That  he  (this  witnefs)  had  a  correspondence  with  Wr. 
Wilkes^  concerning  the  North  Britons^  nnd  re^ifing  them 
for  the  prefs  \  but  that,  after  three  or  four  numbers  of  the 
paper  were  publifhed,  he  (this  witnds)  did»  upon  coniidexw 
ing  the  afiair,  decline  that  alfo. 

Jfofudhan  Be^t  fajs,  that  he  knows  Mr.  JFi/kc/s  hand<* 
Haling,  and  prom  a  mimber  of  letters  ihewn  him  to  be 
Itfr.  1Vilkei%  hand-writingi  vhu 

No.       dated  Wejhmnpr^  ^  Jtdf  Vf6l^ 

5,*  diito^  25. 

6f  tattot  Gt^rge-Jireety     7  OBHIbtr. 

7,  Wmchefier^  14. 

8>  ^tto>  31. 

Oreat  Geor^e^reel^  Friday  Mvrmng, 

to,  •  ditto,  27  Novffnher, 

!i,  ditto,  \ 2  December, 

I2y  dittOj  17. 

All  thefc  were  read  ;  they  are  to  Kearfly,  and  relate  to 
Jfcrth  BritortSy  then  fent  to  be  publiflied. 

IN,  B,  Between  twenty  and  thirty  letters  ¥rcrc  producedj 
but  thefe  only  were  read.] 

Walter  Balff  fays,  in  the  firft  place,  that  he  is  under  a 
recognizance,  and  therefore  prays  he  may  be  excufed  from 
anfwering  any  queition  which  may  tend  to  afftR  or  injure 
hmfdf.  ' 

A'debate  cnlued  for  near  an  honr^  whether  he  mtf  6r 
J  may  not  be  allowed  the  privilege. 

'Hie  Solicitor-General  very  ftrenuoufly  afleTtli  that  in  the 
yrefent  cafe  he  nay  not  be  allowed  it. 

grqeiin  Gipm^  and  the  Rceovder^  reply  to  him. 
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Hie  Lord  CKief  Jtiftlee  gives  It  m  kb  opinion,  that  the 
man  »  ir^  bound  to  anfwcr  to  anj  matter  which  may  teud  to 

nalj^,  theii  r^va,  that  he  is  a  printer  ia  the  Old  Bmiej^ 
2ad  that  he  kno\vs  Mr.  U  ilkus, 

QodHon— Did  you  receive  this  letter  ?  One  being  £he\v|i 
to  him.    AnfVer — Yes. 

A  letter  ot  the  2  id  of  April  was  then  read  of  Mr.  Wt'hf 
to  W^alter  Brlif^  ^'h?ch,  fr^  Tv.  the  purport  of  it,  hai  a  ItTOfTg 
tendency  to  prove  kl  iikts  the  autlior  of  No.  45. 

'\'.ns  letter  of  li  tikes  refers  to  an  inclofed  paper  (wiiich 
paper  doei  not  arppearj  which  he  directs  Baiff  to  bring  in» 
in  the  form  fif  m  letter,  betwixt  the  CQDciii&n  of  the  nem 
Hank  Briim^  and  his  propofals. 

This  letter  likewlfe  diieas  Balff  to  print  the  NpHU  Mwi^ 
tm  ipokcn  of,  in  the  compafs  of  tvo  iheets. 

Charles  SJiatu  fays,  that  he  is  an  approitice  to  JValUt 
hdfUtm  Mt  witnefs.  iliat  the  North  Brkm,  No.  45.  w^ 
ftted  aft  fait  mallcf^s  hoofe.  TbaT'  he  knows  Mr*  Wt&u^ 
«d  h»  ftcb  Urn  oAen  at  his  m^dbr's  bodet  bnt  Aat  he 
tei  M  toow  tiie  tM^ittls  npon  whkh  be  cune  tiiei«* 

Qarge  Kearjley  (worn^  bttt  not  liifEral  to  be  etanindU 
bdbg  voder  a  proiecutlon  at  this  time. 

muhmel  iHmrrj  foy«,  that  he  k  a  joumeyinan  printer,  that 
kirss  employed  by  Mr.  Wttkes  to  work  at  the  prefs  in 
Qnat  Genr^Jhreet  \  that  Mi*.  IVilies  g^ivc  them  the  whole 
^rt  of  tiic  N'jrth  Unions  to  be  prinieci,  aiid  calicd  tlicui  at 
Li-t  time  hi  J  North  Britons. 

The  counfcl  for  the  pro  lee -i*.  ion  obitoli  J  to  this  laR  be-  [  14  J 
tag  a  proper  evidence  at  all  to  tht"  ijiidlioiis;  as  Mr.  //  tlhs 
or  any  other  pcrioti's   repni'l, ihing  a  work,  ai^init  which 
there  was  no  judicial  detcrniin:«fion,   coiiid  never  afiie<^t 
them,  2S  the  ^riginnf  author  2nd  piibli(hcr  of  it. 

TTicy  then  went  into  the  iei^aiity  of  the  warrant,  and 
many  precedents  of  the  lame  kinds  of  warrants  were  pro- 
4aced  m  court,  to  prove  foch  warrants  the  confVant  naai» 
twtttoed  cotunfe  of  die  fecreiaries  otfice  from  the  icrobi- 
tion. 

Hicwirmta  from  I  ord  Halllfax^  for  apprehending  tbe 
sidiors,  printers  and  publiihcn  of  the  Ntrtb  Sriim  No.  45« 
We  Sknri^e  read* 

LmUlSimf^^f  Efq;  fays  that  be  came  to  Mr.  IPW</s 
botfe  imniediatclf  after  be  was  carried  awaf  to  Lord  HM^ 
jMj  diat  lie  went  with  Mr.  iVhod^  and  Ibyed  tbore  balf 
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an  hour  i  that  he  Avas  there  but  once,  and  ftaycd  till  the 
papers  were  fealed  up  ^  that  he  never  went  out  of  tlie  ftudy  ; 
that  Mr.  IVood  was  in  the  ftudy  but  part  of  the  time,  and 
did  nothing  at  all  but  obfcpve  what  paft  that  he  (Mr,'' 
IVood^)  gave  no  orders  to  break  locks  by  any  kind  of  nieans, 
nor  gave  the  meilcngers  any  orders  or  directions  at  aU»  but 
only  bade  them  do  their  duty,  and  ufe  civility  ! 

That  Mr.  Wood  was  not  in  the  room  when  the  fmrth 
was  lent  for,  nor  gave  ar^y  orders  for  that  purix^fe,  as  Mr  it 
8t  'anhope  obfcrved  that  Mr.  i^ood  was  ut>t  preient  when 
tl^e  iu^ks  were  opened. 

But  that  it  was  Hlai'k}mrey  /he  meflenger,  who  broke  open 
the  locks,  (in  this  circumliancc  IVlr.  SttanJ^gpt  OU^y  COa-t 
£rms  Matthe*w  Bro'iufi^s  cvidrnce.) 

That  Mr.  fVocd  went  to  Mr.  IVilkes^  merely  at  the  in- 
ftance  of  Lord  HallifaXy  in  order  to  iiiforce  a  due  nnd  pro^ 
per  obedience  to,  and  execution  of,  thewaijant,  and  to  pre- 
vent the  melTengers  from  cninniittiiig  any  blunders. 

That  a  debate  arifuvjj  whether  a  table  with  j  locked 
drawer  ihrndd  be  removed  entire  or  be  opened,  Mr.  Mann 
wns  kilt  to  Lord  HaJlijjx  for  diredUoos^  and  brought  word  • 
tipt  the  drau  cTs  muft  be  opened. 

Upon  his  being  crofs  cxarruued,  f^id  that  thL-  ntelll  ngcrs 
were  to  take  inauufcvipt  papers  only,  and  not  meddle  with 
improper  nvatters,  luch  as  printed  books,  papers^  i^r.  That 
he  did  think  it  incnmbcnt  upon  him  (this  witoefs)  to  iec 
that  all  the  prcp^r  papers  ihould  be  removed. 

Robert  Chijhsim  fays  tiiat  he  was  the  coni^able  called  up- 
on to  attend  the  mcfl'engers  to  Mr.  H^lk&j  ;  that  it  was  on 
the  30th  of  April  laft,  at  lix  o'clock  in  the  morning,  that 
he  was  called  upon  ;  that  Mr.  Wood  came  immediately  after 
Mr.  H^ilkes  was  carried  away  ;  that  he  (this  witnefs)  heard 
Mr.  Wood  give  no  kind  of  orders  at  all ;  in  ihort,  that  his 
opinion  is,  Mr.  Wood  only  came  to  take  care  that  thje  mei^ 
fcngers  did  nothing  that  was  wrong  or  improper. 

Mr.  Dtiftmng  alked  this  witnefs,  whether  he  then  ima-. 
gincd,  that  Mr.  Wood  appeared  thgrc  merely  on  beliaif  of. 
Mr.  Wilkes^  as  his  friend — he  anfwered  not  fo  neither. 

This  witnefs  ihuM(Hl  and  prevaricated  very  miich^  and 
cor^tradicted  his  own  evidence  more  than  once. 

Thilip  Carteret  Webby  Efqj  fays  that  Mr.  Wood  was  fent  by 
the  fc^rctaries,  merely  to  fee  that  the  mefTcngcrs  executed 
their  warrants  in  due  form  and  order  j  that  he  (this  wit<-s 
nefs)  ws  only  on,cc  at  Mr-  IVi/ke/s^  and  then  not  more 

tbap  balf  an  hour ;  tl^t  he  went  becAuTe  tfafi  fccrctary  of  * 
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fbte  was  uneafy,  and  anxious  to  know  what  was  doing  st 
Mr.  W:lkeis ;  that  he  (this  witndi)  was  never  up  ibirs  at 
J  that  he  had  n  converlation  with  Lord  T^mfU 
in  I  .L-  parlour.  That  he  denies  he  had  ever  any  keys  of 
Mr.  tVilkes  in  liis  hands;  that  he  verily  believes  he  had t» 
)LCf^  at  all  in  his  hands ;  but  that  if  he  had  any^  they  were  hit 
««Dif  and  not  v  r.  Wakes'^* 

Upon  being  crols-examincd  by  Mr.  Dunntng,  PkH^  Car^ 
ieret  Wtbb  then  laid,  that  upon  recollection  he  was  abfo- 
Itttely'  certain,  that  he  had  no  keys  at  that  time  in  his  hands* 
That  Mr.  Wejiw  was  deiired  by  Xxird  HaUtfax  to  go,  but 
that  he  cxcurcd  himfelf  on  account  of  his  weak  nerveSf 
and  ill  it2te  of  health,  and  that  upon  his  (Mr.  Wiftw)  de« 
dining  it  Mr.  Wood  was  deiired  by  roy  Lord  to  go,  which 
he  accordingly  dlJ. 

Richard  IVatjon  fays  he  IS  a  king's  mei^ger,  that  he ' 
was  at  Mr.  WUka's  on  the  30th  of  April  hSk^  that  Mr. 
Wsod  was  there  and  did  nothing  at  all  as  this  witneis  ob* 
iervedi  but  only  gave  them  diredtions  how  to  a£l. 

The  Sohcitor-General  obferN'ed,  when  Balf  and  Kmrf" 
Uy\  evidence  were  fetafide,  that  he  placed  little  dependence 
(m  their  evidence,  as  to  the  proof  of  Mr.  WUhes  being  the 
author  of  No.  45,  and  indeed  he  faid  it  was  not  very  ma^ 
terial,  for  that  the  letter  from  Mr.  Wilkit  to  Bnlff  the 
printer  which  had  been  read,  fee  page  26,  and  which  he 


him.  Norton  expatiated  long  opon  the  circumfbnce  of  I  16 
this  letter :  He  obierved  that  it  was  a  incky  circmnibnce  for 
them  that  No.  45  was  the  only  number  of  the  North  Bri* 
tM  which  was  printed  on  two  iheets  of  pupa,  that  it  vras 
the  only  number  that  had  a  letter  at  the  end  of  it,  vrith 
the  propofab  following.  He  enlarged  very  fully  on  all 
thefe  correfponding  drcumftancea. 

Lord  Chief  Juftice  Pratt  aiked  for  the  letter  which  was 
eiKiofed,  that  he  might  compare  it  with  the  letter  at  the  ' 
end  of  the  North  Briton^  No.  45. 

Bitt  the  Solicitor-General  anfwcred}  he  had  it  not. 
.  Serjeant  Glynn  in  his  reply  obfervedi  that  the  manner  of 
defence  that  had  been  fet  up  would  ncceflarily  make  his 
reply  longer  than  it  otherwife  would  have  bden.  What  he 
baid  to  remark  he  fliould  divide  under  two  heads,  x  ft,  as  to 
the  defience  which  had  been  fet  up  of  not  gtd/tyi  and  2dly» 
make  obiervatiotis  oa  the  fj^edal  jijlljUatm  that  had  beai 
pleaded* 
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The  efidenoe  proved^  uncontrovieited.  Out  Mr.  Wmd 
was  the  prime  a£kr  in  the  whole  aflair.   He  then  obferved 
thn  the  three  witne0es  on  the  fide  of  the  defendant  gave 
dtfierent  eiklences  of  the  bufineft  Mr.  Weod^  came  about ; 
Mr.  Phy^  C&rtent  WM%  account  waa  quite  inconfiftent  s 
Waa  k  pofibk  to  fiippofe  that  a  man  of  Mr.  IfWs  cha^ 
ranker  and  known  ad^ilities  (hould  be  (ent  only  with  a  mel^ 
fiigc  that  any  menial  fcrvant  could  have,  delivered  as  well  5 
■M\d  that  he  ihould  have  nothing  die  to  do  with  the  affair. 
He  then  obfcrvcd  that  all  the  wiUR-iTcs  cillcd  to  oppofc  the 
evidence  ot  their  fide  were /j// parties,  and  ag:iink  wlionn 
profecutions  of  a  like  nature  were  at  prefent  UepenJing. 
He  then  went  upon  the  point  of  jujllficatlon^  and  obferved, 
that  as  to  Mr.  JViiUs  being  the  auchor  of  No.  45,  they 
had  totally  failed  in  any  kind  of  proof  whatloever ;  or  iF 
they  had  produced  the  appear. incc  of  a  proof,  it  wa'?  (piite 
aiidetothe  prefent  queftion,and  to  which  he  ihould  not  at  any 
event  have  made  any  rcply^  as  there  was  at  prefent  depend- 
ing a  profecutiony  as  to  that  particular  point,  in  his  dcfeooa 
of  which  he  made  no  doubt  he  ihould  be  able  fulij  to  prove^ 
that  Mr.  Jf^Ukes  wia  not  the  author^That  Mr.  WHke^ 
could  not  be  fuppofed  or  even  fufpedted  of  any  defigi* 
•gainfl  the  prefent  efiabliihment  \  that  he  was  educated  iia 
and  had  always  adopted  whig  prmciplesj  that  he  was 
known  to  be  atUdied  to  and  to  have  the  hi^eft  qpinion  of 
file  prefent  prince  on  the  thrdnci  which  he  had  often  and 
upon  many  occasions  declared  $  and  his  condu£l  had  always 
been  snfepenUe  to  theft  declarations.  When  crunes  have 
been  exaggerated^  and  fb  much  declamation  made  nfe  of  as 
there  hto  been  on  the  prefent  occaiion,  one  would  naturally 
have  cxpedted  that  feme  proof  would  have  followed ;  hiit 
that  in  reality  could  never  have  been  the  gafe,  as  the  fulc 
£         J  defign  w     to  blacken  Mr.  Wiikis\  character,  without  any 
foundation  in  fact.    He  then  obJervi^d  th  it  viirious  hands 
*     were  ronimonly  employed  in  moll  periodical  works  j  that 
,    Mr.  IP'ii'lrs  was  not  denied  to  be  the  autiior  of  fome  of  tht3 
North  Britons  \  but  that  it  was  not  likely  he  was  the  author 
of  No.  4^,  and  that  indeed  the  repubhcation  of  the  worl^ 
in  voluni v'^,  in  which  was  No.  45,  fo  far  from  being  a  pre-* 
fti'T^;Mi')n  iigainft  him,  certainly  atfbrds  the  llrongelt  reafon 
to  think  he  was  not  the  author ;  for  if  he  had  been  fo,  it 
is  not  li^iy  he  would  have  been  concerned  in  a  publication^ 
whilA  a  criminal  pnocefs  was  dq)ending.   He  then  obferved 
as  to  the  warrant,  that  it  was  deititute  of  thofe  things  ne* 
ccfifiry  to  make  it  ie^ :  That  ^^revtout  infirniatm  m&aim 
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wi;^  mee^gkry  That  the  defenckots  had  nothing  to  eiititk 
them  to  a  vcrdi^»  that  the  evidenoe  they  had  fct  up  wai 
pcrf<:cdy  declamatory  and  un£»ir :  Pofiibiy  Mr.  Solicitor^ 
General's  officep  might  drnr.iiu!  from  hun  what  he  had  laid; 
hut  that  he  was  weli  iatisik-d,  from  that  gentleman's  known 
good  chara<flcr  :ind  great  abilities^  that  would  have  re- 
plied to  plead  in  a  caufe  of  a  fimilar  nature,  which  he  wat 
not  fiwced  to  do  r  y  wfim*  He  was  fatisfied  the  jury  would 
not  view  Mr.  Wiikes  as  not  entitled  to  a  verdict,  becanfe 
loaded  with  caluttmy :  That  the  cafe  wat  a  wirund  given  to 
the  conflitutioo>  and  demanded  damages  according  i  Thaa 
Mr.  HHkti%mpa%  had  undergone  &  infpodtioii  of  vetf 
improper  perfons  to  cacainuie  his  ptiaate  comccmsy  and  calt* 
ed  for  an  hxreafe  of  damages  on  that  icm.  The  CTidenca 
brought  of  precedents  of  theie  )aad  of  wanants  only  fhew 
hcnr  eafy  things  xn;;^  ertep  into  our  confiitution,  fulrunftve  of 
ks  \  crj  fiundatitm.  He  thcB  doled  with  telling  the  jury  ho 
madenodoubt,  but  the^  would  find  a  irenlift  far  the  piahi« 
ttfT,  with  large  and  exemplary  damages. 

The  Ltrd  Chief  JuJHce  then  fiimmoaod  op  die  evidence 
of  the  whotey  and  obferved  k  was  an  aAkm  of  tre^^aftt 
to  wluch  the  defendant  hod  pleaded  Mt  not  gttUt7«  and 
then  a  special  jollificatko.  He  than  went  tfafouah  the  par* 
ticolan  reiattng  to  the  jutlifioatiooi  the  king's  ^eechj  the 
libd  No.  45* 

Inlbnnaliun  given^  that  ihdi  a  Kbd  was  pabliihed^ 
Lord  Mitll^kit  grantii^  a  wait  ant »  meflengefs  cuicilng 
Ur.Wmf^^J^aaki  Bdr. ^WdiraQedtopdiaiteoi^with 
a  Bcfl&gc,  and  rananung  atogetha  inafttve  in  die  aiair* 
'  If  the       ihodd  be  of  ophdon,  that  every  ite  wae 
/nyrr/j  tadran  as  rqxrefented  in  the  jaftificatiox^  anduoiikl 
efleea  it  laiiy  proved*  they  mnft  find  a  weidi^tethe  do- 
tedant.   Qiit  if  on  the  odier  hand  they  ihoold  view  Mr. 
JPW  as  a  party  in  tlieaffur,  they  moft  find  a  vendlft  ^r 
the  pIaintiBr»  with  damage   TkoM  was  a  geneml  dirafiioB 
bis  LofdChtp  gave  die  juryi  and  he  tlien  went  iMo  the^ofiK  r 
liniiWy  of  the  evidence.  The  dnef  part  of  die  y;//7^rjiStfKi, 
he  oUerved,  confifted  m  prwvhig  Mr.  WWm  the  aMAAsrv 
aai  the  evidience  givai,  together  with  the  letter^  to  Kearf- 
%  plainly  ihew;  that  Mr.  H^/vrmfiarrdl^^  Thenai 
taNo.45,  die  evidence  was  of  two  forts»  fii^  a  letter  to 
fix  it  tipon  him,  and  the  other  teaend :  As  to  die  proof  of 
the  repofafieadon  <^  the  Nmib  BriUns  given  by  'Cmrie,  fup^ 
pofing  it  of  Mtf  fvffidenty  of  whidi  dim  -was  a  doubt» 
it  did  not  extend  to  the  pce&nt  caloi  to  juftify  a«iommf 
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ifltied  fcTcral  weeks  previous  to  that  period.  As  to  the  let* 
tcr,  the  gentlemen  muft  take  that  cut  with  them,  together 
with  the  North  JBnt:n,  No.  45,  and  allow  all  the  weight  to 
the  circumftancc  they  think  it  will  admit  of. 

If  upon  the  whole  they  iliould  efteem  Mr.  WUkes  to  be 
the  author  and  publi/ber^  the  juiUfication  would  be  fully 
proved.    But  that,  to  do  thisy.it  was  eflcntiaily  necefl'ary  to 
have  the  enclofed  paper  in  the  letter  to  Balff^  as,  without 
that,  all  the  reft  was  but  Irference^  and  not  the  proof  pofitivi 
which  the  law  required*    As  to  Mr.  Wood^  he  i^-as  defcrib- 
ed  on  one  fide  as  very  a^ve  in  the  affair,  jmd  on  the  other 
fide  as  quite  inoffenfive.    Aiders  and  abetters  are  always  ef^ 
teemed  partieti  but  if  a  perfon  prefent  remains  only  a  fpec- 
tator,  he  cannot  be  afiefted.   The  e\adence  on  the  one  fide 
had  been  poHtive,  and  on  the  other  iide  only  negative. 
'Mr.  Wood  might  have  faid  and  done  as  reprefented  on  the 
one  fide,  when  the  evidences  on  the  o'her  fide  were  not 
prefent :  If  upon  the  ivhcfc  they  fhould  be  of  opinion,  that 
Mr.  Wood  was  active  in  the  afiair,  they  muft  find  a  verdi£k 
for  the  piaintiff  vrith  damages.    His  lordihip  then  went 
upon  the  warrant,  which  he  declared  was  a  point  of  the 
greateji  confequence  he  had  ever  met  with  in  his  whole  prac- 
tice.  The  defendants  claimed  a  rights  under  preeedentsy  to 
Ibrce  perfons  houfes,  break  open  elcrutores,  feize  their  pa- 
pers, fc*. .  upon  a  general  warrant,  where  no  inventory  is 
made  of  the  things  thus  taken  away,  and  where  no  offenders 
ma^s  are  Reaped  in  the  wetrrant^  and  therefore  a  d'ljcretiona*  • 
ry  fcmer  given  to  meffengcrs  to  fearch  wherever  their  Jufpi^ 
eiorn  may  ehance  to  nil.   If  iqch  a  power  Is  tndy  inve&d 
in  a  feavtary  of  ilate,  and  he  can  delegate  this  power,  it 
certainly  may  afieft  the  perfbn  and  property  of  every  man 
in  tills  kingdom,  and  is  intalls  fubverfive  of  the  ^ierty  of  the 
fuhjea. 

And  as  for  the  pneedents^  will  that  be  efteemed  law  in  a 
fecretary  of  ftate  which  is  not  law  in  am  other  ma^ftrate 
of  this  kingdom?  If  they  ihould  be  found  to  be  legai^ 
they  are  certainly  of  the  molSt  dangoxnis  ooniequences  \  if 
mt  leral^  muft  aggravate  damages.  Notwithfhuiding  what 
Mr«  Dolicitor-General  has  faid,  I  have  formerly  delivered  it 
as  my  opinion  on  another  occafion,  and  I  ftill  continue  of 
the  fame  mind,  that  a  jury  have  it  in  their  power  to  giver 
(  damages  for  mere  than  the  injury  recetyed*    Damages  are 
*  designed  not  only  as  a  fatisfMm  to  the  injured  perfbn,  but 
C  ^9  ]'  Ijkewiie  as  a  pumjhment  to  the         to  dder  from  any  fuch 
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proctftlingfipr  the  future,  and  as  aproof  of  the  fUte/iatm  of 
«iK  Jury  to  the  uffhn  itfdf.  f 

As  to  the  proof  of  what  papers  were  taken  away^  the 
phtntifif  could  have  no  accoont  of  them  f  and  thofe  who 
woe  able  to  have  given  an  account  (which  might  have  been, 
■n  extenuation  of  their  guilt)  have  produced  none.  It  hyt 
vpon  the  jiiry  to  aUow  what  wd^t  th^  think  proper  to 
^2t  part  of  the  evidence.  It  is  my  opinion  die  office  precedents^ 
which  had  been  produced  fince  the  revolution,  are  no  jufti- 
ficatioTi  '  f  a  praftkc  mitfilf  HL-^uiy  and  contrary  to  ilicJuH" 
iLuj(H<.>'Ual  pnn/.j'liL  ui  ihc  cQn/Jitutkn 'y  thou  L'h  its  having  been 
the  amflant  practue  of  the  oiiite,  migiit  tau-iy  be  pleaded  in 
mitigaf  :cfi  of  damages.  • 

He  then  told  liic  jury  tlvjy  had  a  very  material  affair  to 
determine  upon,  and  recommended  it  tp  them  to  be  par- 
ticularly cautious  in  bringing  in  their  verdict.  Obfervcd, 
tixat  if  the  jury  found  Mr.  li^ilkes  the  autlior  or  pnblillvjr 
of  No-  45,  it  will  be  filed,  and  ftand  upon  record  in  the 
court  of  Common  Pleas,  and  of  courle  be  produced  as  proof, 
upon  the  criminal  cauie  depending^  in  banr  of  any  futiure 
moKC  ampk  difcuifion  of  that  matter  on  both  fides ;  that  on 
the  other  £de  they  fhotdd  be  equally  careful  to  do  jufia^ 
^cording to  the  evidence;  hethmibre  left  it  to  the  ircoi^ 
^deration* 

Tlie  jury,  after  withdrawing  for  near  half  an  hour,  re- 
tanied»  aiki  found  a  gmeral  venSff  upon  both  ifliies  for  the 
flmnttff't  with  ztioujimd founds  dim:igcs,  i 

J^fier  the  verdi£k  was  ncordid^  the  Solicitor-General  of- 
fered to  prefier  z  bill  isS  txceptions^  which  the  Lord  Chief 
Jvftioe  lefeied  to  accept,  faying  it  was  out  of  time. 

The  court  lat  at  nine  o*clock  in  the  morning,  and  the 
verdi£b  was  tMrought  in  at  twenty  minutes  pail  eleven  o'clock 
at  night. 

t  Vita  reipobiicx  paz«  et  antmi  libertat  et  libcrutis,  firmiffimum  pi«» 
psf^nciilm  lot  cui^ue  domiw  kgibtttmiuiita. 
*  Ut  panu  ad  psucot,  metui  ad  omncf  pertingit, 
Ja^jgndagi  dl  kgibai  nan  acmpfa. 
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Somerfet  agmnft  Stewart.  u.  f./^.fsi,.^ 

Mat  14,  177a*  -i>Kli^w.4<^ 

ON  retnni  to  V[khakHa€mpmittiosKenci%  Captain <£iifdSfi#  a  ^r"^  4^ / 
to  Hiew  caude  ftr  the  feizure  and  decainiire  of  thip  * 
comphinant  Bmerftt,  a  negro^'flie  cafe  appemd  to  be 


That  the  negro  had  been  a  Have  to  Mr.  Ateinanry  in 
pma^  had  been  piunchaied  from  the  Afikm  coafi,  in  the 
comieof  the  flavMrade,  as  toknted  in  the  pdantatiom; 
that  he  had  been  broQ^  over  to  England  \jff  his  nuto*» 
vfao  intending  to  mom,  by  force  fint  him  on  board  of 
tain  KmwUf%  'veflelf  lying  in  the  river;  and  vas  there^  \xf 
^  order  of  his  mafter^  in  diecnilody  of  Captain  &mmdn% 
dctaioed  ^ainft  hb  conleiit  \  imtil  retnmed  in  obcdieni;e 
to  the  writ.  And  under  this  order,  and  the  fiAi  .fiate^ 
Gqitain  Knowlu  relied  in  his  juftification. 

Upon  the  iecoqd  argumenty  (Seijeant  Gl'^n  was  in  the 
firft,  and,  I  tiiinJcy  Mr.  Mansfield-)  the  pleading  on  behalf 
of  die  negro  was  opened  by  Mr.  Hargrove*  1  need  net 
hf  that  it  will  be  found  at  large,  and  I  prefume  has  been 
rod  by  moft  of  the  profeffion,  he  having  obliged  the  pub- 
Kc  with  it  himfelf :  But  I  hope  this  fummary  note,  which 
1  took  of  it  at  the  time,  will  not  be  thought  impertinent ; 
as  it  is  not  eafy  for  a  caufe  in  which  that  gentleman  has  ap- 
peared, not  to  be  materially  injured  by  a  total  omiffion  of 
his  ihare  in  it« 

Mr.  Htirgravf, 

The  importance  of  the  qucftion  will  I  hope  juftifv  to  your 
lordlliips  tiie  Ibliciiude  with  which  I  rife  to  defend  it  5  and 
however  unequal  I  feel  myfclfj  will  command  attention, 
I  iruft,  indeed,  this  is.  a  caulc  iufficicnt  to  fupport  my  own 
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3  tinworthmefs  by  it's  iingle  Intriafic  mc  rit.    I  iliall. endea- 
vour to  ftatc  the  grounds  from  which  .Mr.  Stewarts  fup- 
pofcd  right  arifes }  and  then  ofi«r»  ad  appears  to  roe,  fuf- 
£cieDt  confutation  to  his  claim  over  the  negro,  as  property, 
after  having  him  brought  over  to  Englard  \  (an  abfohite 
:\ncl  unlimited  property,  or  2S  right  accruing  from  contract  j) 
JMr.  Stewart  inliAs  on  the  former.  The  quelVion  on  that  is  not 
"whether  llavery  h  1a\vfiil  i  n  the  colcnies,  (where  a  concurrence 
unhappy  ctremn41<uH  eslias  catifed  it  to  be  e^Vablilhed  as  ne- 
cefiary ;)  but  whether  in  En^^ImdF    Not  whether  it  ever 
has  exiftcd  in  England \  but  whether  it  be  not  now  aboli{hed  ? 
Various  definitions  have  been  giveti  of  flavery :    One  of 
th^  moft  confiderable  is  the  following;  a  fervice  for  life,  for 
bare  nece0aries.  Harih  andt^ibie  tobtiman  nature  as  even 
fuch  a  condition  is»  flavery  is  very  infuiBciently  dcfmed 
'by  thefe  circumfhince&*^it  includes  not  the  power  of  thp 
mafter  over  the  flave's  perfon,  property^  and  liaibsy  li£i  only 
excepted;  it  indudes  not'- the  -right  over  all  acquirements  of 
the  Have's  labour  \  nor  includes  the  alienation  of  the  ui^ 
kippy  objea  from  his  origibal  mafter*  to  whatever  ablblutc 
lordy  intereft)  caprice  or  malice^  may  diufe  to  transfer  him$ 
it  includes  notthe-defcendible  property  from  fiftther  to  Ton, 
.and  in  like  manner  condnually  o£  the  Have  and  ail  his  de^ 
ceudaats*  Let  us  reflect  on  the  confeque&oea  t£  fervitude 
in  a  light  (till  more  important.  The  comiption  of  manners 
«tn  the  mafler*  from  the^'Cnttxe  fubje^Hon  of  the  ihves  he 
'.pofiefies  to  his  fole  wilii  from  whence  fpnng  forth  luxury^ 
.  )pride»  .cruelty,  with  the  infimte  enoriiiittes  appertaining  to 
their  train  \  the  danger  to  the  mafter,  from  the  revenge  of 
his- much  injttred  and  unredreiled  dependant;  debafement 
of  the  mind  of  the  ila^e*  for  want  of  means  and.  motives 
of  improvement ;-  and  pCEil  to  the  coniHtution  under  which 
the  ilave  cannot  but.fufo,  itoA  which  he  will  naturally  ei^ 
deavourtofubvert)'  as  the  only  means  of  retrieving  comfort 
and  fecttfity  to  himlelf.-^The  humanity  of  modem  times 
has  much  mitigated  thiis  extreme  rigour  of  flai'ery;  ihall 
an  -attempt  to  introduce  perpetual  fervitude  here  to  this 
ifland  hope,  for  countenance  I  Will  npt  all  the  other  miA 
chiefs  of  mere  utter  fervitude  revtve»  if  once  the  idea  of 

-  abfolute  property,  under  the  immediate  faudtion  of  the  laws 
of  this  country,  extend  itfelf  to  thofe  who  have  been  brodght 
•  over  to  a  foil  whofe  air  is  deemed  too  pure  for  flaves  to 
breathe  in  it ;  but  the  laws,  the  genius  and  fptrit  of  the 
conftitution,  forbid  the  approach,  of  llavery  *,  wiU  not  fiifier 
it's  cxift^e  here.  This  point)  I  conceivci  needs  no  further 

enlargiement: 
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CBhrgement :   I  mcan»  the  proof  of  our  mild  and  joft  c«% 
fiitiidoD  b  ill  adapted  to  the  reception  of  arbitrary  nuaa 
and  praxes.   But  it  has  been  iaid  by  great  authoritiett 
tlioi^h  ibvery  in  Jts  foil  extent  be  incoinpatS>Ie  with  the 
aatunl  rights  of  mankind*  and  the  principles  of  good  go* 
femmeoti  yet  a  moderate  fervitude  muy  be  tolerated  ;  najr, 
ibmccinies  mad  be  maintained.    Captivity  in  war  is  the 
principal  ground  of  flavcry :    Contra£t  anodier.    Grotius  de 
jf.  B,  Is*  P,  and  Pupndorfy  ^.  6.  r.  3.  ^  5.  approves  of  mak-  t    ^  J 
ing  flaves  of  c.Lptivcs  in  war.    1  lie  ai'dior  of  the  Spirit  of 
Uws  denies,  except  for  ielf-prefcrvation,   and  then  only 
2  te.r.por^ry  llavery.    Dr.  Rutherforthy  in  his  Principles  of 
ii^tUTii  L.»w,  and  I.ochc,  abiulutely  againil  it.    As  to  con- 
trsft;  want  of  fufHc  lent  confideratioii  jultly  gives  full  ex- 
ception to  the  tonuda"ing  of  it  as  contract.    If  it  cannot 
bclopportcd  againft  p?,rcnt«5,  certainly  not  agninft  children. 
•SlaTcry  irr!jK»rf  d  for  the  pcrfonnance  of  public  works  for 
civOaimcs,  is  much  more  defcniible,  and  rcfls  on  quite 
difffrent  foundations.    Domeftic  flavcry,  the  object  of  the 
prtfcnt  cooiidcration,  is  now  fubmitted  to  obfervation  in  the 
eniuing  account,  its  iirll  commencementi  progrefs,  and  - 
gndial  decreale :    It  took  origin  very  early  among  the  bar* 
bvDos  nations,  ccmtintiAd  in  the  ftate  of  the  JciuSf  Gneks^ 
^mmttf  and  Gfnmmti  was  propagated  by  t lie  hit  over  the 
ODtooQs  and  eaLtenfive  countries  they  iubducd.  Incom* 
p^Ue  with  the  mild  and  humane  precepts  of  chriftianity^ 
it  beg;u)  to  be  aboliihed  in  iip  Jn^  as  the  inhabitants  g^ev 
tniij^tened  and  civilized*  in  the  8th  century ;  its  (fecay 
tnadeil  over  Europe  in  the  4th ;  was  pretty  wdl  perfected 
m  the  beginning  of  the  i6th  century*    Soon  after  that 
period,  the  difcovery  of  America  revival  thofe  tyrannic  doc- 
<i»*s  of  fervitude,  with  their  wretched  confequcnces. 
Ilicre  is  now  at  kit  an  attempt,  and  the  lirit  yet  known, 
toiniroducc  it  into  EngLmd  \  l^ig  an  J  riiuntcrri;ptcd  ulage 
from  the  origin  of  the  coiaiiiou  law,  ftands  to  oppofe  its 
'vViVal.  '  All  kinds  of  domeftic  flavcry  were  proiiibitetl, 
f'^cfpt  villenage.    The  villain  was  hound  indeed  to  pcrpe- 
taal  lervice;  liable  to  the  nrblcrary  difpofal  of  his  lord. 
There  wrr?  two  iorts ;   villain  rei^ardaiU,  and  in  grofs  : 
Hie  former  as  t)elon<?inj'^  to  a  manor,  to  the  lord  of  v.  hich 
sncsftors  had  done  villain  fervice    in  grofs,  when  a  vil- 
^  w^as  granted  over  by  the  lord.    Villains  were  originally 
at  the  conquefti  or  troubles  before.  Viilenarc 
commence  no  where  but  in  England,  it  was  ncccuary 
<olkave  prcfchption  for  it.    A  new  ipecies  has  never  arlfen 
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tin  now ;  for  had  it,  remedies  and  powers  there  would  have 
been  at  law :    Therefore  the  moft  violent  prefiimption 
againft  h  the  filence  of  the  laws,  were  there  nothing  more* 
''tis  very  doubtful  whether  the  laws  of  Engfr.fui  will  permit 
a  man  to  bind  himfelf  by  contra^  to  ferve  for  life :  Cer- 
tainW  will  not  fufier  him  toinveft  another  man  with  def- 
potimi,  nor  prevent  his  ovra  right  to  diipofe  of  property. 
If  difallowcd  by  confent  of  parties,  much  more  when  by 
force  %  if  made  void  when  commenced  here,  much  inore 
when  imported.    If  theie  are  true  nrgiiment?;,  they  reach 
the  King  himfelf  as  well  as  the  fubjeiEt.    Dr.  Rutktrforth 
fays,  if  the  civil  law  of  apy  nation  does  not  allow  of  flavery, 
priibners  of  war  cannot  be  made  (laves.    If  the  pofiqr  of 
our  laws  admits  not  of  flavery,  neither  fa^l:  nor  reaibn  arc 
for  it.     A  man,  it  is  faid,  t (>■(.!  the  judges  of  the  Star- 
Chambcr,  in  the  cafe  of  a  Rujftan  flave  whom  tlicy  had  or- 
dered to  be  fcourged  and  imprifoned,  that  the  air  of  Etfgtand . 
*  was  too  pure  fbr  flavery.    The  parliament  afi:cr%vards  pnn- 
iflied  the  judges  of  the  Star-Chamber  for  fuch  ufagc   i  the 
£    4    ]  RufftaUy  on  his  refufing  to  anfwer  interrogatories,  rhere 
are  very  few  inftances,  ^w  indeed,  of  decifions  as  to  ilaves,  in 
this  country.   Two  in  Char/esthc  id.  where  it  was  adjudged 
trover  would  lie.    CbamheHayne  and  Perr'wy  fVili,  ^tL  trover 
brought  fbr  taking  a  negro  flave'i  adjudged  it  would  not  lie. — 
4th  Ana*  a£Uon  of  tr9ver\  judgment  by  default :  On  arreft  of 
judgment,  refblved  that  trover  would  not  lie.  Such  the  deter* 
minations  in  all  but  tvro  cafes ;  and  thofe  the  eariieO:,  and 
difallowed  by  the  fubfequent  deciiions.  Lord  Hoit-^As  fbon 
as  a  flave  enters  England  he  becomes  free.    Stanley  an<l 
Harvey f  on  a  bequefl  to  a  Dave  i  by  a  perfbn  whom  he  had 
lerved  fome  years  by  his  former  mafter^spermifliony  themaf^ 
ter  claims  the  bequefl ;  Lord  Northhtgton  decides  for.  the 
flave»  and  |;ives  him  cofts.   2$^h  of  George  the  2d.  r *  3 1  #ini- 
plies  pemuffion  in  America^  unhappily  thought  neceflary  % 
but  the  flune  reafbn  fubfifls  not  here  in  Englimd,   The  !(>• 
cal  kw  to  be  iadmitted  when'  no  very  great  inconvenience 
would  fbllow;  but  otherwife  not.   The  right  of  the  maf^ 
ter  depends  on  the  condition  of  flavery  (uich  as  it  is)  in 
America*   If  the  flave  be  brought  hither,  it  has  nothing 
left  to  depend  on  but  a  fuppofed  contra^  of  th^  flave  to 
return ;  which  yet  the  law  of  England  cannot  |>erniit.  Thus 
bas  been  traced  the  only  mode  of  flavery  ever  been  eflab^ 
lifhed  here,  villenage,  long  expired  ;  I  Iiope  it  has  fhewn, 
the  introducing  new  kinds  of  flavery  has  been  cautiouflyy 
andj-  we  ttuil,  cfTeAoally  guarded  agamfl  by  the  £une  kws^ 
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Your  loniQiips  will  indulge  me  in  reciting  the  practice  of 
foreign  nations.  Tis  dilcouiitenuaccd  iii  France  \  Bartko' 
iinus  de  Republic^  denies  its  permilTion  by  the  law  of  1  ratuc 
Afolinus  gives  a  remarkable  inftance  of  tlie  flave  of  an  am- 
baffadur  of  Spain  brought  into  France;  He  claims  liberty; 
his  claim  allowed.  France  even  mitigates  the  ancient  ila- 
\cry,  far  from  creating  new.  France  does  not  futfer  even 
licr  King  to  introduce  a  new  fpi'cies  of  flavery.  The  other 
parliaments  did  indeed  j  but  the  parliament  of  Parisy  confi- 
«lerliig  the  ediLt  to  import  flavery  as  an  exertion  of  the 
fovereign  to  the  breach  of  the  conilitution,  would  not  re^- 
gitter  that  edi<ft.  Edi^l  1685,  permit*  flavery  in  the  colo-  * 
nies.  Edict  in  1716,  recites  the  neceffity  to  permit  in 
France^  but  under  various  reftraints,  accurately  enume- 
rated in  the  Inftitute  of  French  Law's.  1 759  Admirahy 
court  of  France  \  Caufes  Celebr^es^  title  Negro,  A  French 
gentleman  purchafcd  a  flave,  and  fent  him  to  St.  Malo's 
€ntrulied  with  a  friend :  He  came  afterwards,  and  took 
him  to  Paris.  After  ten  years  the  fervant  chufes  to  leave 
France.  The  m after  not  Hke  Mr.  Stewart  hurries  him  back 
by  main  force,  but  obtains  a  procefs  to  apprclund  him, 
from  a  court  of  juftice.  While  in  prifon,  the  iervant  in- 
Aitutes  a  procefs  againft  his  maftcr,  and  is  declared  free. 
After  the  jKTmillion  of  flavcs  in  the  colonies,  the  edidt  of 
1 7 16  was  nccelfary,  to  transfer  that  flavery  to  Paris;  not 
■without  many  reftraints,  as  before  remarked  ;  otherwife 
the  ancient  principles  would  have  prevailed.  The  author 
J}e  Jure  iVnuJ/imo,  though  the  natural  tendency  of  his  book, 
as  appears  by  tht^  title,  leads  the  otlur  v/ay,  concurs  wjth 
divcrfe  great  authorities,  in  reprobating  the  introduction  of  [  5  J 
a  new  ^.pecies  of  fervimde.  In  England^  where  frc(*dom  is 
the  grand  objc^l:  of  the  laws,  and  difpenied  to  the  mcaneft 
individual,  fhall  the  laws  of  an  infant  colony,  Virginia^  or 
of  ;i  br.rb:irous  nation,  Africa,  prevail  ?  From  the  fubmif^ 
ijon  of  the  negro  to  the  laws  of  England^  he  is  liable  to 
their  penalties,  and  confetjuently  has  a  right  to  their  pro- 
tection. There  is  one  cafe  I  nuift  ftill  mention  j  fome  cri^ 
mioals  having  efcaped  execution  in  Spain,  were  fct  free  In 
France.  [Lord  iff^////?^'/^/— Rightly :  for  the  laws  of  one 
cotmtiy  have  not  whereby  to  condemn  ofi'eaces  fuppofed  tQ 
be  committed  againl^  thoi'c  of  another.] 

An  objection  has  arifen,  that  the  Weji  India  company, 
with  their  trade  in  flaves,  having  been  efbblifhed  by  the 
}awof  Mnglandf  Us  couic^oesces  w^-  be  recogoiac^  by 
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tfaat  )xw^  but  the  eftablifhmcnt  is  locali  and  thde  confe* 
ooaices  locdj  and  not  thelawof  ^^^Auid^  but  the  law  of  the 


The  law  of  Se»tland  amra|s  the  contraft  to  fovc  for  life  } 
cxcq>t  in  the  cafe  of  coUiersi  and  one  other  inftance  of  a 
fimilar  nattare.  A  caie  is  to  be  found  in  the  Hlftory  of  the 
DediionSy  where  a  term  of  years  was*  difchargcd,  as  exceed- 
mg  the  ufual  limits  of  human  life.  At  leaft,  if  contrary  to 
•alt  theie  deciiions,  the  court  (hould  incline  to  think  Mr. 
Stewart  has  a  title,  it  muft  be  by  prefumption  of  contract, 
there  being  no  deed  in  ^idence :  on  this  fuppoiition*  Mr. 
Strwart  was  obliged,  undoubtedly^  to  apply  to  a  c^urt  of 
jnitice.  Was  it  not  fufficient,  that  without  form,  with- 
out written  teftintony,  without  even  probability  of  a  parol 
contra^,  he  ihoald  venture  to  pretend  to  a  right  over  the 
perfon  and  property  of  the  negro,  emancipated,  as  we  con* 
tend,  by  his  arrivsd  hitiicr,  at  a  vaft  diftance  from  his  na» 
tive  country,  while  he  vainly  indulged  the  natural  expe£fai- 
tion  of  enjoying  liberty,  where  there  was  no  man  who  did 
not  enjoy  it  i  Was  not  this  iufficient,  but  he  muft  ftill 
proceed,  feize  the  unoffending  victim,  with  no  other  legal 
pretence  for  loch  a  mode  of  aircfl,  but  the  taking  an  ill 
advantage  of  Covac  inaccurate  expreflions  in  the  Habeas 
Corpus  A£t  \  and  thus  pervert  an  eftablifliment  defigned 
for  the  perfe£Hng  of  freedom  ?  I  trufl,  an  exception  from  a 
fuigle  claiife,  imuivertently  worded,  (as  I  muft  take  the 
libarty  to  remark  again)  of  that  one  ftatute,  will  not  be 
allowed  to  over-rule  the  law  of  En^UmJL  I  cannot  leave 
the  court,  without  fome  excufe  for  the  conftifton  in  which 
I  role,  and  in  which  I  now  appear :  For  the  anxiety  and 
appreheniion  I  have  exprefied,  and  deeply  felt.  It  did  not 
arife  from  want  of  confideradon,  for  i  have  conlidered 
thi3  cauie  for  months,  I  may.  fay  years  \  much  lefh  did  it 
ipring  from  a  doubt,  how  die  caufe  might  recommend  itfdf 
to  the  candour  and  wiidom  of  the  court.  But  I  felt  my- 
.ielf  over-powered  by  the  weight  of  the  queftion.  I  now  in  full 
convi^on  how  oppofite  to  natural  juftice  Mr.'  ^twar^% 
daim  is,  in  firm  ptrfuaiion  of  its  incon£ftency  with  the 
laws  of  EngLndy  fubmit 'it  chearfuUy  to  the  judgment  of  this 
honourable  court :  And  hope  as  much  honour  to  your 
lordfhips  from  the  exclufion  of  this  new  llavery,  as  our 
anceiknrs  obtained  by  the  abolition  of  the  old. 

Mr.  ^//Sfj^f— Though  it  may  feem  prefumpdon  in  me  to 
ofier  any  remarks,  after  the  elaborate  difcourfe  but  now 
delivered,  yet  I  hope  the  indulgence  of  the  court ;  snd  (hall 
confine  my  obfervadons  to  fome  few  points,  not  included 
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by  Vr.  Harffwe*   TIs  well  knowp  to  your  lordHiips,  that 
much,  has  been  aflerted  by,  the  ancieiit  |>hilo(bphers  and 
civilians,  in  defence  of  the  principles  of  Ihvery  :  Arifi^le. 
Ins  particularly  ealaz^ged  on  that  fubjed.   An  obiervation, 
one  of  the  moft  able,  moft  ingenious,  moft  coo* 
Tiocin^  writers  of  modern  times,  whom  I  need  not  hefiute,' 
on  this  occaiion^  to  prefer  to  Ari/IotUy  the  great  MvHefyuieu^ 
(hat  ArtflotUy  on  this  fubjcd>  reafbned  very  unlike  the  phi-, 
lofopher.   He  draw*  his  precedents  firom  barbarous,  ages 
and  nations,  and  then  deduces  maxinHs  ivom  theip,  for  die- 
contemplation  and  pra^e  of  dvtlized  times  and  countries.- 
If  a  man  who  in  battle  has  had  his  enemy's  throat  at  his 
fwotd's  point,  fpares  him,  and  iays  therefore  he  has  power- 
Qver  hJs  life  and  liberty,  is  this  true  ?   By  whatever  duty 
he  was  bound  to  fpare  him  in  battlct  (which  he  always  is,- 
when  he  can  with  (afety)  by  the  fame  he  obliges  himfelf  to» 
ipare  the  life  of  the  captive,  and  rei^ore  his  liberty  as  foon. 
as  poffible,  confident  with  thofe  confiderations  from  whence, 
he  was  authoriied  to  fpare  him  at  (irA  >  the  fame  indifpeii- 
iible  dutf  operates  throughout.    As  a  contradl :  In  all  con— 
tia6b  there  muft  be  power  on  one  fide  to  give,  on  the  other 
to  receive;  and  a  com^Ktait  coallderation.    Now,  what 
power  can  there  be  ia  any  man  to  difpofe  of  all  the  rights 
veiled  by  nature  and  focietv  in  him  and  liis  defcendants  ? 
He  cannot  confcnt  to  part  with  them,  without  ceailng  to 
be  a  man;  for  tht-y  immediately  flow  from,  nnd  are  eilen-. 
tial  to,  Ills  c(;iniiiion  us  luth  :    They  cannot  be  taken  freiUf 
him,  fpr  they  are  not  his,  as  a  citizen  or  a  member  oi  iu- 
dety  merely ;  and  arc  not  to  be  rellgned  to  a  ^>ower  inferior 
to  that  which  gave  them.    With  rc:|)CCt  to  cuiilKicratian, 
what  lhall  be  atlctjuate  ?    As  a  rpecuLttive  point,  ilavery, 
may  a  link  uillcr  in  its  appearance,  and  the  relation  of  nial-- 
tcr  and  Ibvc,  with  Uie  obligations  on  the  part  oi'  the  Have, 
ijiay  be  conceived  i  and  nicrcly  in  this  view,  mit^ht  be. 
thought  to  talce  cftetft  in  ail  places  alike;,  as  natur;il  rela-. 
tions  .•l-A'ay,,  du.     But  flavery  b  not  a  tiatural,  'tis  a  muni-. 
cipal  rcljiion  ;  an  iiiititution  therefore  confined  to  certain 
places,   .;iid  nccefTariiy   dropt    by  palFage  iiitu  a  country- 
nhcrc  lugh  municipal  regulations  do  not  fubllft.  The-ne** 
gro  malcing  choice  of  his  liabitation  h  fubjc^teJ 
himftif  to  the  penakici>,  and  is  therefore  entitled,  to  tliOr 
prote^^tion  of  our  1  ivvs.    One  remarkable  cafe  leems  to  re-; 
<iUijc  being  nieriiioneJ:    Some  Sptv::jh  criminals  having, 
cfcaped  from  execution,  were  let  free  in  1^ ranee*  [Lord' 
Mai^^ld-^-^Qtc  tbc  diiiiiictiffp  ifx  tj^,  .v^k  i   In  this  cate,^ 
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[   7   }  trioieg  "Utta  not  bomid  to  judge  by  the  miinidpal  laws  of 
8pMn\  not  was  to  take  cognizance  of  the  offences  fuppofed 
^ig^unft  that  law.3  There  has  been  ftarted  an  obje^Ot 
that  a  company  hairing  been  eftabliflied  by  oar  government 
for  the  trade  of  flaves,  it  were  unjud  to  deprive  them 
here*— No :  The  government  incorporated  them  with  fuch* 
powers  as  fa^dividuals  had  ufed  by  cuftom^  the  only  title 
on  which  that  trade  iiibiifted  1  I  conceive,  that  had  never 
extended^  nor  coald  extend}  to  flaves  brought  htdier ;  tt 
1^  not  enlarged  at  all  by  the  incorporation  of  that  com-r 
pany»  as  to  the  nature  or  limits  of  its  authority.   Tis  faid, 
let  (laves  know  they  are  all  free  as  foon  as  they  arrive  here, 
they  ^in  flock  over  In  vaft  numbers,  over-run  this  country, 
and  defobte  the  plantations.   There  are  too  ftrong  ^xrnaW 
ties  by  which  they  will  be  kept  in  i  nor  are  theperfons  who 
raivcy  them  over  much  induced  to  afttempt  it ;  the  defpi- 
dsWc  condition  in  ^hich  negroes  have  the  misfortune  to  be- 
conddered,  cffWhially  prevents  their  importation  in  Skny' 
confiderable  degree.    Ought  we  not,  on  our  part,  to  guard 
and  prelcrvc  that  liberty  by  vHuch  we  are  diflinguiHied  by 
all  the  earth  !  to  be  jealous  of  whatever  meafure  has  a  ten*- 
dency  to  diminifh  the  veneration  due  to  the  firft  of  bleffiiigS'  ? 
The  horrid  cruelties^  fcarce  credible  in  recital,  perpetrated 
in  Americay  might,  by  the  allowance  of  (laves  amongft  us, 
be  introduced  here.    Conld  your  lordftiip,  could  any  liberal 
and  ingenuous  temper  indurt ,  in  the  fields  bordering  on 
this  citv,  to  fee  a  uittch  bouncl  for  fome  trivial  offence  to 
a  tree,  torn  and  agonizing  iK-ncath  the  Icourge  ?    Such  ob- 
jects might  by  time  become  fnmiliar,  Ixcoine  unheeded  by 
this  nation  ;   exercifcd,  as  ihcy  are  nov/,  to  fnr  difiercnt 
ftntiments,   may  thoi'e  fentinients  never  be  cxtiii([n  the 
feelings  of  huriiniity  !  the  generous  fallies  of  free  minds  f 
May  iuch  priiiciples  never  be  corrupted  by  the  niiAturc  of 
flavi/h  cuftoms  !    Nor  can  I  believe,  we  fhrll  f»iffer  any  in- 
dividual  living  here  to  want  that  liberty,  wiiolc  effects  are 
glory  aiitl  happinefs  to  the  public  aiitl  every  individual. 

Mr.  Wnllnce — ^The  queftion  has  been  iVc'.ted,  %vhethcr  the 
right  can  be  fupported  here  or,  if  it  can,  whether  a  courfe 
of  ]^roceedings  at  law  be  not  necefliiry  to  give  eftV^  to  the 
right  ?  Tis  found  in  three  quarters  of  the  globe,  and  ia 
l^art  df  the  fourth.  In  Afm  the  whole  people ;  in  Africa 
2nd  Amtrira  far  the  greater  part  in  Europe  great  numbci-s 
of  th(.-  Ruffians  and  Poianders,  As  to  captivity  in  w,ir,  the 
Chriftian  j^rinces  have  been  ufed  to  give  life  to  the  prifoners;  * 
«ad  k  touik  rife  probably  in  the  Crufadest  when  they  gave 
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them  life,  and  fometinies  firanchifed  them,  to  enlift  under 
tilte  iUiMlard  oi  the  croTsj  againfi  th.e  MahonkfUmsM  The 
right  of  a  conquecor  was  abfolute  in  Europe y  and  is  in 
rica.    The  natives  are  brought  £rom  Africa  to  the  M^e/t  • 
im^s  \  purchase  is  made  therei  not  becauic  of  poHtive  liSr^ 
buc  there  being  no  law  again^  it.    It  cannot  be  in  con* 
(ideration  by  this  or  any  other  courts  to  lee,  whether  the 
Wejl  IfiHm  regulatsons  are  the  beft  poffible;  fitch  as  they  are,  X   ^  3 
wluie  they  continue  in  force  as  laws>  they  muft  be  adherecf 
to.'  As  to  Sngkff4,  not  permitting  llavcry,  there  is  no  law^ 
againftit}  nor  do  I£nd  any  attempt  h^  been  made  to 
prove  the  exigence  of  one.    Vilienage  itfelf  has  all  but 
the  name.   Though  the  diflolution  of  monafteries^  amongft 
other  mateml  alterations,  did  occadon  the  decay  of  that 
tenure,  flaves  could  breathe  in  Enghnd :   For  vilhuns  wat 
in  this  country,  and  were  mere  flaves,  in  Elizabeth*  Shep^ 
pard*%  Abridgment,  afterwards,  fays  they  were  worn  out 
in  his  time.    [Lord  Mansfield  mentions  an  aflertion,  but 
does  not  mroUo^  the  author,  that  two  only  were  in  Eng^ 
hmd  in  die  time  of  Charles  the  zd.  at  the  <ime  of  the  ^bo^ 
Ihion  of  tenures.]   In  the  caics  cited,  the  two  firft  dire^y 
affirm  an  action  of  trover^  an  adUon  appropriated  to  mere 
common  chattels.   Lord  Holft  opuuon,  is  a  mere  ds&wn% 
a  decHion  unfupported  by  precedent.    And  if  it  be  ob* 
jeded,  that  a  proper  action  could  not  be  brought,  'tis 
a  known  and  allowed  prance  in  mercandle  tranfac- * 
tions,  if  the  caofe  arifes  aboad,  to  lay  it  within  the  kin^-'  * 
dom:   Tberefbre  the  contra^:  in  Virpnia  might  be  laid 
to  be  in  London^  and  would  not  be  traverlaUe.  With  re-. 
fpc£l  to  the  other  cafes,  the  particular  mode  of  a^n  war 
lione  objeAed  to  \  had  It  been  an  a^on  per  quod  fimiiium 
am  'ift^  for  the  lo^  of  fisrvice^  the  court  would  have  allowed 
It.   The  court  called  the  peribn,  for  the  recovery  of  whom 
it  was  brooght,'  a  flaviih  !fervant,  in  Chamherisjn^t  cafe. 
liOKi  Hdhl^hf  and  the  aiterwurds  Lord  •  Chief  JuiHce 
Talccf,  then  Attorney  and 'Sohcitor-Gcneral,  pronounced  a- 
Ibvt  not  firee  by  coming  into  En^and*         necefiary  the 
mafters  ftould  bring  them  over;  for  they  cannot  truft  the 
vHiiies,  ekher  with  the  ftores'or  the  navigating  the  veflel.* 
lliarcfare,  the  benefit  taken  on  the  Habeas  Corftts  Ad 
ought  to  4>e  allowed. 

Lord  Mansfield  obftrves.  The  cafe  alluded  to  was  upon 
a  petition  in  hinedrts  hm  Hall%  after  dinner  \  probably, 
therefore,  might  not,  ai  he  believes  the  contrary  is  not 
uluai  at  xhox  hour,  be  taken  with  much  accm^y*^ 

principal 
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principal  matter  was  thcn»  on  the  eorneft  fblidtatioii  of  many 
merchants^  to  know,  whether  a  flave  was  freed  by  being 
made  a  Chriftian?  And  it  was  reiblv^i  not.  ^is  re- 
markabley  tho'  the  £»giyh  took  infinite  paim  before. to  pre-, 
ifent  their  ilaves  being  made  Chriftians,  diat  they  might 
not  be  freed,  the  Frawb  fuggcfled  tbey  muft  bring  th<&s 
into  France'^  (when  the  ediA  of  1706  was  petitioned  for,) 
to  make  them  Chriftians.  iaid,  the  diftin^on  was 
difficult  as  to  flavery,  which  could  not  be  refuxoed  afr^ 
emandpotioni  and  yet  khe  condition  of  Ibvery,  in  its  fr|ll; 
extent,  could  not  be  tolerated  here.  Much  coniideratioa 
was  neceflary,  to  define  how  far  the  point  ihould  be  car-  , 
ried.  The  court  muft  confider  the  great  detriment  to  pro<- 
prietorsi  there  being  fo  great  a  number  in  tbe  ports  of  t)us 
kingdom,  that  many  thoufands  of  pounds  would  be  loil  to  t^e 
owners,  by  letting  them  free.  (A  gendemanpbferved,  no 
great  danger;  for  in  a  whole  fiee^,  ufually,  there  would 
not  be  fix  ikives.)  As  to  Frmue^  the  caie  Ihted  decides  no 
C  9   3  farther  than  that  kingdom  1  and  there  freedom  was  claimed,. 

becaufe  the  (lave  had  not  been  reg^ftered  in  the  port  where.  . 
be  entered^  conformably  to  the  edi£t  of  1706.   Mig^t  no( 
*  a  fiare  as  well  be  freed  by  going  out  of  Virgin'm  to'the  adja*, 
cent  country,  where  there  are  no  fiaveS|  if  change  to  a. 
place  of  contrary  cuftom  was  fulHcient  ?  A  ftatute  by  the 
legiflaturc,  to  fubje£^  the  fVd^  ///^//^  property  to  payment 
01  debts,  I  hope,  will  he  thought  lomc  proof  j  another  ad^ 
devefts  the  Afncon  Company  of  their  (lavc%  and  vcf^s  them, 
in  the  IVift  Mia  Company :  I  fay,  1  hope,  thefe  are  prooB 
the  law  has  interfered  for  the  maintenance  of  the  trade  m 
{laves,  and  the  transferring  of  flavcry.    As  for  want  of  ap- 
plication properly  to  a  court  of  juftice ;  a  common  fer«. 
vant  may  be  corre£led  here  by  his  muftcr*s  private  autho- 
rity. Habeas  corpus  acknowledges  a  right  to  feize  perfons  by 
force  employed  to  ferve  abroad.    A  right  of  compuliion 
there  muil  be,  or  the  mafter  will  be  under  the  ridiiculous 
neceflity  of  negle^^ing  his  proper  bufinefs,  by  flaying  here 
to  have  their  fervice,  or  mull  he  quite  dcpnved  of  thofe 
ilavcs  he  has  been  obliged  to  bring  over.     I  lic  cafe,  as  to 
fervice  for  liie  was  not  aUoweU,  mcrci|  igr  want  of  a  d^cd 
to  pafs  it. 

The  court  approved  Mr.  Alh'ynes  opinion  of  the  diftinc-, 

tion,  hov/  tar  municipiil  laws  were  to  be  regarded  :  Iiiluuced 
the  right  of  marringej  uIirIi,  properly  folemnucd,  was 
in  all  places  the  lame,  but  the  regulations  of  power  .oyer 
ciiucUca  iiuiii  ii,  rtiid  uiiiu.-  ciAcuaiiUiiccsji  very  various  \ 
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and  advifcrd,  if  the  merch:^nts  thought  it  io  aeceflai^  to 
4pply  t<^)  parll.ur-c'iit,  who  could  makelaw*.  < 
Adjounu  ii  till  tl  .it  day  fe*night. 

Mr.  DurJiing — '  lis  incumbent  on  mc  to  iuftify  Captam 
Krmvhs's  detainer  of  the  negro ;  this  will  be  effected,  bf 
proving  a  right  in  Mr.  Stewar:\  even  a  fuppofed  one:  For 
till  the  matter  was  determined,  if  were  fomewhat  unaccount- 
able thr't  a  negro  fhould  depart  his  fervice,  and  put  the  means 
out  CI  Kts  power  of  trying  that  right  to  effect,  by  a  flight 
out  of  the  kingdom.  1  will  explain  what  appears  to  mc  the 
foundation  of  Mr.  Stewart's  claim.  Before  the  writ  of 
habeas  corpus  ifiued  in  the  prefcnt  cafe,  there  was,  and  there 
ftill  is,  a  great  number  of  flaves  in  jffrtca,  {from  whence 
the  American  plantations  are  fupplied)  who  are  faleable,  and 
in  h€t  foltk  Under  all  thefe  defcriptions  is  Jatms  Semerfetm 
Mr.  S.'c^ivart  bitmght  him  over  to  Fji gland i  purpofing  to 
return  to  Jamaica^  the  negro  chofe  to  depart  the  fervice, 
and  was  ftopt  and  detained  by  Captain  Knowlesy  'till  hi» 
nailer  fhouid  i'et  fail  and  take  him  away  to  be  fold  in  Jo^ 
maica.  The  gentlemen  on  the  other  iide,  to  whom  i  im* 
pate  no  biamei  but  on  the  ^other  hand  moch  commenda- 
tion, have  advanced  many  ingenious  propodtions ;  part  o£ 
which  are  undeniably  true,  and  part  (as  is  ufual  an  compo* 
iitions  of  ingenuity)  very  difputable*  'Tis  my  misfortune 
to  additis  an  audience,  die  greater  part  of  which,  I  fear»  ]^  to 
are  prejudiced  the  other  ^'ay.  But  wiihes,  I  am  well  con* 
vinasd,  will  never  enter  into  your  lordlhips  minds,  to  in- 
fluence the  determination  of  the  point :  This  caufe  muft  be 
what  in  fa£t  and  law  it  is ;  it^s  fate,  I  truft,  therefore,  de- 
pends on  fixt  invariable  rules,  refulting  by  law  from  the 
nature  of  the  cafe.  For  myielf,  I  would  not  be  underllood 
to  intimate  a-wiih  in  favour  of  flavei7,  by  any  mdans;  nor 
on  the  other  fide,  to  be  fuppofed  miaintainer  of  an  opinioa 
contrary  to  my  own  judgment*  I  am  bound  by  duty  to 
maintain  thofe  arguments  which  are  moi\  ufefiii  to  Captain 
KmwJes^  as  £ir  as  is  con£flent  with  truth  ;  and  if  his  con^* 
duel  has  been  agreeable  to  the  laws  throughout,  I  am  under 
a  £uther  indifpeniable  duty  to  fupport  it.  I  aik  no  other 
attentioD  than  may  naturally  refult  firom  the  importance  pf 
the  queftioii:  Lefs  than  this  I  have  no  reafon  to  exped;  ^ 
more,  I  ndthfit-  demand  nor  wi(h  to  have  allowed. 
Many  alarming  apprehenfions  have  been  entertained  of  the 
confcquence  of.  the  deciilon,  cither  way.  About  14,000 
from  the.  fooft  exa^t  intelligence  I  am  able  to  pro- 
*Of«t  areatjveieiitfaere;  and  fome  Uttle  time  pai^>  166^x4 
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In  Jamaica :  there  are,  beiidcs,  a  nnnibcr  of  vnXd  ncf^roes 
jn  the  woods.  The  computed  value  of  a  negro  in  ihoie 
parts  ^o/.  a  head.  In  tKc  other  ifl.iiuls  1  cannot  uate  with 
the  fame  accnnicy,  but  on  the  whole  they  ajc  about  as  many. 
The  menns  of  conveyance,  I  am  told,  are  manifold  j  evciy 
familv  almoft  brings  over  a  great  number ;  and  will,  be  the 
dec  i  I  ion  on  which  fide  it  may.  Moft  negroes  who  have 
money  (and  that  defcription  1  believe  will  iiiclude  pearly  all) 
make  interefi:  with  the  common  fliilors  to  be  carried  hither- 
to. There  are  negroes  not  filling  under  the  proper  deno- 
mination of  any  yet  mentioned,  defcendants  of  the  original 
ilavr'^,  the  aborigiaes,  if  1  may  call  tlnm  lo  j  thefe  have 
q.  i.Iually  acquired  a  natural  attachment  to  their  country 
and  htuation  *,  in  all  infurre<5Hons  they  hde  with  their  maf- 
tcrs :  Otlierwifc,  Hie  ^aft  difpropotrtion  of  the  negroes  to 
the  whites,  (not  r^-ls  proh;ibly  than  that  of  loo  to  one) 
would  have  been  f.'tal  in  it's  consequences.  There  are  very 
iironjT  and  particular  grounds  of  apprehcQiion^  if  the  rela- 
tion in  which  they  {land  to  their  mailers  is  utterly  to  be 
d'flTolvcd  on  the  inflnnt  of  their  comin;:;  into  England^ 
Slavery,  fay  the  gentlemen,  is  an  odious  thing;  the  nnmc 
is  :  Ar.t!  the  reality  \  if  it  were  as  one  has  defined,  and  the 
rrft  iLinrjoftcl  it.  If  it  were  ncceiury  to  the  and  the 
cixWtcncL-  of  Jnirrs  S:-n!--r/i\\  t]v\t  his  mnfcr,  even  here» 
nnght  kill,  nay^  might  eat  him,  might  fell  living  or  dead, 
might  make  him  and  his  defcendants  property  alienable, 
and  thus  tranlmifViblc  to  }X)fterity ;  this,  how  high  foever 
my  ideas  may  be  of  the  duty  of  my  profeflion,  is  what  I  • 
ihould  decUne  pretty  inuch  to  defend  or  alTert,  for  any  pur- 
pofc,  ferioufly  ;  I  lliould  only  fpeak  of  it  to  teftify  my  con- 
tempt and  abhorrence.  But  this  is  what  at  prdent  I  am  • 
not  at  all  concerned  in;  unk&  Captain  KnoivJfS^  or  Mr,  * 
Stewart^  have  ipiled  or  eat  him.  Freedom  has  been  aflerted 
as  a  natural  righty  and  therefore  unahcnable  and  unrdlrai&« 
able ;  there  is  perhaps  no  branch  of  this  right,  but  in  fom»  >■ 
(  11  J  at  all  times,  and  in  all  places  at  different  tinwSy  has  bfisn  " 
rcfVrained:  Nor  could  focicty  othcrwife  be  conceived  to 
exid.  For  tlie  great  benefit  of  the  jmbhc  and  individuals*- 
natural  liberty,  which  coo4^  in  <l<^g  ^^^t  one  likes,  is 
altered  to  the  doing  wba^t  one  ought.  The  gentleOMa  'whof 
have  fpoke  with  ia  mucbzeaL  have  fuppoicd  diflferent  .wft 
by  which  flavery  commences  j  but  have  ocnitted  one,  and 
rightly,  for  it  would  have  ^vicn  a  more  favourable  idea  of 
|bc  nature  of  that  power  againtt  which  the7  combate.  We 
apt  (and  great  authorities  fii^ort  this  way  of  fpeaking) 

to 
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Id  ctl!  tMe  mioBs  nahcHaltyi  whole  intomal  police  we 
are- iencmuit  of,  barbsviansi  (thus  the  Grt^,  particularly^ 
IHIed  many  nations,  whofe  cuftoms,  generally  coniidercdy 
wm  far  more  jufti&ible  and-  commendable  than  their  ovm :) 

Unfortunately,  from  calling  them  barbarians,  we  arc  apt 
to  think  them  ib,  and  draw  concluiions  accordingly.  There 
«re  lhif?es  m  Africa  by  paprivity  in  war,  but  the  number 
far  from  great;  the  country  divideil  into  many  imall, 
Ibnie  great  territories,  who  do,  in  their  wars  with  one  ano- 
ther, iile  this  cuftom.  Ttiere  are  of  thefe  people,  men 
vrho  have  a  fcnfe  of  the  right  and  value  of  freedom ;  but 
who  imagine  that  olTences  againft  focicty  are  piinilhable 
)nftly  by  the  fcvcre  law  of  lcr\itudc.  For  ci  inics  agaiiiU 
property,  a  confiderable  addition  is  made  to  the  mimbtr  of 
11  jvcs.  They  have  i  procefs  by  which  the  quantity  of 
the  debt  is  nlcdrt  i^ncJ  i  and  if  all  the  property  of  the 
debtor  in  roods  and  chattek  is  iniuliicleiit,  he  who  has  thus 
diinpatcd  all  he  has  befidcs,  is  deemed  property  himfclf; 
the  proper  officer  (flieri If  we  may  c.ill  Www)  fcizcs  the  in- 
Iblvcnt,  and  dilpfiles  of  him  as  a  Have.  We  don't  C";ntcnd 
Under  which  of  dicfe  the  unfortunate  man  in  qucriiun  is  ; 
but  his  condition  was  that  of  U  rvitudc  in  Africa  \  tiic  law 
of  the  land  of  tliat  country  dilpolcd  of  Imn  as  property, 
with  all  the  conlequences  of  tranfmilHon  and  alienation  ; 
the  ftatutc^  of  the  BnUjb  legillaturc  contirni  this  condi« 
tiun  \  and  thus  he  was  a  flavc  lx)th  in  law  and  fa^t.  I  do 
not  aim  at  proving  thcfc  p^/intsj  not  becaufe  they  want 
evidence,  but  becaufe  they  have  not  been  controverted,  to 
my  recoUeiflion,  and  are,  I  think,  incapable  of  denial. 
Mr.  S/««ii«/?r/,  with  thi ,  right,  crofled  the  Atlanticy  and  was 
j}:A  to  ]ia\c  the  latistacfion  of  difcovering,  till  after  his  ar- 
rival in  this  country,  that  all  relation  between  iiun  and  the 
negro,  as  mader  and  fersant,  was  to  be  matter  of  contro- 
verfy,  and  of  long  legal  difquilition.  A  few  words  may  be 
proper,  concerning  the  Ruffian  (lave,  and  the  proceedings 
of  the  Houfe  of  Commons  on  that  cafe.  *Tit>  not  abiurd 
in  tl\e  idea,  as  quoted,  nor  improbable  as  matter  of  facTtj 
the  cx  pre  Hi  on  has  a  kind  of  abfurdity.  I  think,  without 
any  prejudice  to  Mr.  Stcuuirty  or  be  merits  of  this  cauie, 
I  may  admit  the  utmoft  poffibie  to  be  delired,  as  far  as  the 
cafe  of  that  flave  goes.  The  maicer  Luid  ilave  were  both, 
(or  lliould  have  been  at  leaft)  on  their  coming  here,  new 
creatures.  Ruffian  flavery,  and  even  the  fubordination 
amongft  themfelves,  in  the  degree  they  ufe  it,  is  not  here 

to  be  tolerated.   Mr.  Alle^m  juiUy  obfervcsj  the  municipal 
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[  12  ]  regulations  of  one  coiintrv  nre  not  bindrnj:^  on  another;  but 
does  the  relation  ccafc  where  ihc  modes  of  creating  it,  the 
degrees  in  v/hich  it  fubiifts,  vary?  I  have  nor  ht-ard,  nor, 
1  fancy,  h  there  any  intention  to  afiinn,  tiie  relatioii  of 
>  mifter  r.nd  fervnnt  cc^^c>  here  ^  I  undcritand  the  muiiiei- 
pal  relations  diltrr  in  ciitil:rent  colonies,  according  to  hu- 
manity, and  cthcrwjle.  A  diAinction  was  endeavoured  to 
he  cll-ablilhc.i  between  natnrnl  and  municipal  relations  j  but 
the  natural  relation';  are  not  thofe  only  which  attend  the 
pcrfon  of  the  political  do  lo  too*,  with  which  the 

•  municipal  are  mo  it  clofely  connc(ftcd :  Municipal  law^ 
ftr!cih\  arc  thr^"  confined  to  a  particular  place;  political| 
^vc  '^hoic  in  which  ilic  n^iiinicipal  laws  of  n\any  ftates  may 
and  do  f^ncar.  The  relation  of  huToand  and  wife,  I  think 
myfelt  warr;:nted  in  qucftioninr,  a  natural  relation  :  Doe*^ 
it  iV'^fitt  for  life;  rr  to  aufwer  the  natural  purpoks  wjucli 
may  rcafonal^ly  be  fuppofed  often  to  terminate  foourr  ?  Yet 
this  lb  one  of  thofe  relations  which  follow  a  man  every  where. 
If  only  natural  relations  had  that  property,  the  effedt  would  l>e 
very  limited  indeed.  In  fa^t,  the  municipal  laws  are  principally 
employed  in  determining  tJie  manner  by  which  relations  are 
created;  and  which  manner  varies  in  various  countries,  and 
in  the  fame  country  at  different  periods ;  the  political  rela- 
tion itfelf  continuing  uAially  unchanged  by  the  change  ol 
place.  There  is  but  one  form  at  prefent  with  us,  by  which  the  ' 
relation  of  huiband  and  wife  can  be  conftituted  ;  there  was 
a  time  when  otherwife :  I  need  not  fay  other  nations  have 
their  own  modes,  for  that  and  other  ends  of  fociety.  Con* 
tnuSl  is  not  the  only  means,  on  the  other  hand,  of  produc* 
ing  the  relation  of  mader  and  lervant;  the  magifb-ates  are  env 
powered  to  oblige pcrfons  under  certain  circumftances  toferve* 
Let  me  take  notice,  neither  the  air  of  England  is  too  pure 
for  a  flave  to  breathe  in»  nor  the  laws  of  England  have  re« 
jested  fcrvitude.  Villenage  in  tlus  country  is  faid  to  be 
worn  out  \  the  propriety  of  the  exprcfllon  ibrikes  mc  a 
little.  Are  the  laws  not  exiding  by  which  it  was  created  1 
A  matter  of  more  curiofity  than  ufe,  it  is,  to  enquire  when 
that  fet  of  pec^le  ceafed.  The  Statute  of  Tenures  did  not 
&owever  abollih  Tillenagc  in  grofs  \  it  left  peribns  of  that 
condition  in  the  fame  ftate  as  before ;  if  their  defcendants 
are  all  dead,  the  gentkmen  are  right  to  fay  the  fubje£k 
of  tliofc  laws  is  gonr,  but  not  the  law  ;  if  the  fubjcit  re-* 
Tives,  the  law  will  lead  the  fubje^l.  If  thetlatuteof  Cl^rUs 
the  2d.  ever  be  repealed,  the  law  of  villenage  re?ives  in  it's 
full  force.  If  my  learned  brother,  the  ferjeant,  or  the 
ptho'  gentlemexi  who  argubd  on  the  fuppoled  fubjedl  of  firee^ 
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<iofn,  ^ill  go  thro'  an  operation  my  reading  alTuref  me  will 
Ik  iufficient  for  that  parpofe^  I  ihall  claim  them  as  pro* 
pcrty.   I  won't,  I  aOure  thein>  make  a  rigorous  ufe  of  my 
powers  I  will  neither  iell  them^  eat  them,  nor  [>art  with 
them.    It  would  be  a  great  furprize^  and  ibme  inconvenir 
CRCty  if  a  foreigner  bringing  over  a  fcrvant,  as  fdon  as  he 
got  hither,  niuic  take  care  of  his  carriage,  bis  horfe,  and 
bimfeifj  in  whatever  method  he  might  have  the  lock  to 
mvent.    He  mud  find  his  wajrto /.fliu^ou  foot.    He  tells  f   13  ] 
his  iervant^  Do  thisj  the  fcrvant  replies,  Before  I  do  it,  i 
think  tit  to  inform  you.  Sir,  the  firft  i^^p  on  this  happy 
land  feU  all  men  on  *a  perfe£i  level  *,  you  are  jufl  as  much 
obliged  to  obey  my  commands.    Thus  neither  fuperior,  or 
inferior,  both  go  without  their  dinner.    Wc  ihould  find 
lingular  comfort,  on  entering  the  limits  of  a  foreign  coun-. 
try,  to  be  thus  at  once  deveiked-  of  aU  attendance  and  ail  ac- 
commodation.  The  gentlemen  have  collefled  more  read- 
ing than  I  have  leifure  to  coUe£^9  or  indudry  (I  mqft  own) 
.  if  1  had  leiiuie :  Very  laudable  pains  has  'been  taken,  and 
very  ingenijDus,  in  collecting  the  ientiments  of  other  coniw 
tries,  which  I  (hall  not  much  regard,  as  atic(Sting  the  point 
or  jurifdi£tion  of  this  court*   In  Hollandy  fo  for  from  per* 
fed  freedom,  (1  fpeak  from  knowledge)  there  are,  who 
without  being  confcious  of  contract,  have  for  offences  per* 
petual  labour  impofed,  and  death  the  condition  annext  to 
non-perfennance.   Either  all  the  difierait  ranks  muft  be  . 
allowed  natural,  which  is  not  readily  concetved,  or  there  are 
poltdcal  ones,  which  ceafe  not  on  chanse  of  foiL   Byt  in 
what  manner  is  the  negro  to  be  treated?   How  for  lawfoi 
to  detain  bim?  My  footman,  according  to  my  agreement^ 
b  obliged  to  attend  me  from  this  citr,  or  he  is  not;  If  no 
conditton,  that  he  ihall  not  be  obUged  to  attend,  from 
hence  he  b  obliged,  and  no  Injury  done* 

A  forvant  of  a  (heriff,  by  the  conunand  of  his  mafter, 
hid  hand  gently  on  another  fervant  of  his  mafier,  and 
brought  him  before  hb  mafter,  who  himiUf  compdled  the 
icrvant  to  his  (duty  \  an  action  of  aflault  and  battery,  and 
We  imprifonment,  was  bfooght  \  and  the  principal  quei^ 
tion  was,  on  demnrrer,  whether  the  mailer  could  command 
the  forvant,  tfao*  he  mmht  have  juftified  his  taking  of  the 
firvant  by  hisown  haAcu?  The  convenience  of  the  public 
is  has  better  provided  for,  b^  tlus  private  authority  of  the 
nafter,  than  it  the  lawfrdnels  of  the  command  were  liable  to 
be  litigated  every  time  a  fervant  thought  fit  to  be  negligent 
or  troublefome* 
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Is  there  a  doubt^  but  a  negro  might  interpoft  m  the  de- 
lence  of  a  mafter,  or  a  maner  in  defence  of  a  negro  ?  If . 
to  all  purpofes  of  advantage,  mutuality  requires  the  rule  to 
extend  to  thofe  of  difadvantage.  Tis  faid,  as  not  formed 
hf  contract,  no  reftraint  can  be  pl:K :  d  by  contract*  Which 
ever  way  h  was  formed,  the  confequenceS|  good  or  ill, 
follow  &om  the  relation,  liot  the  manner  of  Reducing  it. 
I  may  obferve,  there  is  an  c(hibiiihment|  by  which  ma* 
giftrai^  compel  idle  or  diflblute  perfons,  of  various  ranks 
8nd[<  denominations,  to' ferve.  In  the  cafe  of  apprentices 
bound  out  by  the  pariihi  neither  .the  trade  is  left  to  the 
choice  of  thofe  who  arc  to  (erve,  nor  the  confent  of  parties 
neceilary  \  no  contra^'  therefore  is  made  in  the  former  ii^ 
Aance,  none  in  the  lattery  the  duty  remains  the  fame» 
The  atfe  of  contract  for  life  quoted  from  the  Tear-Books, 
vas  recoenized  as  valid  ^  the  fntemnity  only  of  an  inftnz* 
^  14  3  ment  juc^d  reqtiitite. .  Tour  lordflups,  (this  variety  of 
(ervicet  with  divtoie  other  ibrtsi  exifting  by  law  here,)  have 
the  opinion  of  ckfling  him  amongfi;  thole  fervants  which 
he  moftrclembles  in  condition :  Therefore,  (it  feems  to  me) 
axe  by  Uw  authorised  to  enforce  a  Service  for  life  'm  the 
ilavef  that  being  a*  part  of  his  iituation  before  his  comine 
hither  I  which,  as  not  incompatible,  but  agreeing  wi£ 
our  laws,  may  juAly  fubfiil  here:  I  think,  I  might  fay, 
mud  necefiarily  fubfift,  as  a  coniequence  of  a  previous 
rigfit  in  Mr;  Stnvart^  which  our  infUtutions  not  difiblvix||^, 
confirm.  I  don't  infift  on  all  the  coniequences  of  inllen* 
ag^  \  enough  is  eftablifhed  for  our  caufe^  by  fupporting  the 
continuance  of  the  (ervice.  Much  has  been  endeavoured^ 
to  raife  a  diftin^on,  as  to  the  lawifulnefs  of  the  negro*a 
commencing  flave,  from  the  diffiailty  or  impoffibility  of 
diicovery  by  what  means,  under  what  authority,  he  becan^e 
iiich.  This,  I  apprehend,  if  a  curious  Search  were  made, 
not  nttdrly  inexplicable  \  nor  the  legality  of  lus  original 
Servitude  difficult  to  be  proved.  But  to  what  end  ?  Our 
legiflature,  where  it  £nds  a  relation  existing.  Supports-  it  in 
all  fuitable  conSequences,  without  uHng  to  enquire  how  it 
commenced.  A  niah  enlifts  for  no  fpcclBed  time  \  the  con- 
trait  in  conSfaru^on  of  law,  is  for  a  year :  The  legiflature, 
when  once  the  man  is  enlifled,  tntcrpofes  atmually  to  cou- 
tinue  him  in  the  fervice,  as  long  as  the  public  has  need  of 
him*  In  times  of  public  danger  he  is  forced  into  the  fer- 
vice; the  laws  from  theqce  forward  find  him  a  fbldicr, 
make  hhn  liable  to  :dl  the  burthen,  confer  all  the  riglits  (if 
any  rights  there  arc  of  that  lUtc)  and  enforce  ail  penalties 
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of  nefjieSt  of  any  duty  in  that  profeAion,  as  mudh  and  ad 
ablblutely)  as  If  by  coDtra£k  he  had  fo  diipoied  of  faimfelf. 
if  thecoDii  fee  a  neceflity  of  entering  into  the  large  field  of 
argument^  as  to  right  of  the  unibnunate  man,  and  fervice 
appears  to  them  dedudble  from  a  di(cuiBon  of  that  nature 
to  hhn,  1  neither  doubt  they  wiXi,  nor  wifli  they  fhould 
not.  As  to  the  purpofe  of  Mr.  Suwart  and  Captain 
KjtmleSf  nay  argument  docs  not  require  trow  (hould  lie, 
js  for  recovering  of  property,  nor  trefpafs :  A  form  of  ac- 
tuttt  thefe  is,  the  writ  per  quod  ffrvittum  ami/tty  for  lofs  of 
^brice,  which  the  court  would  have  recognized ;  if  they 
allowed  the  means  of  fuing  a  right,  they  allowed  the  right. 
The  opinion  cited,  to  prove  the  negroes  free  on  coming 
iiJlher,  only  declares  thera  not  faleable  j  does  not  take  away 
thdr  fervlce.  I  would  fay,  before  I  conclude,  not  for  the  , 
fekc  of  the  court,  of  the  audience;  the  matter  now  in 
queftion,  interefts  the  zeal  for  freedom  of  no  pcrfon,  if 
Aiily  confidered ;  it  being  only,  whether  I  muft  apply  to  a 
court  of  juftice,  (in  a  cife,  where  if  the  fer^nt  was  an 
Englijbmatt  I  might  ufe  my  private  authority  to  enforce  the 
performance  of  the  ferxicc,  according  to  it's  nature,)  or 
may,  without  force  or  ontiage,  t:ike  my  fervant  myfelf,  or 
ty  another.  I  hope,  therefore,  1  lhall  not  fuffer  in  the 
Opinion  of  thofe  whofe  honcft  paiHons  are  fired  at  the  name 
01  ilavcry.  I  ho]>e  I  have  not  tranfgrcil'-'d  my  duty  to  hu- 
manity i  nor  doubt  I  your  lordibipi  Jiilliari^e  of  yours  to 
jufticc. 

Serjeant  Davy — ^My  learned  friend  has  thought  proper  to  C  *5  1 
Conilder  the  queftion  in  the  beginning  of  his  Ipccch,  as  of 
great  importance :  *Ti§  indeed  (o  j  but  not  for  thofc  rcalbns 
principaily  alTigncd  by  him.  I  apprehend,  my  lord,  the 
honour  of  England^  the  honour  of  the  laws  of  every  En^ 
gftjbman,  here  or  abroad,  is  now  concerned.  He  oblcrves, 
the  number  of  14,0^0  or  i;,c  :o;  if  fo,  high  time  to  put 
an  end  to  the  practice,  more  eipceiallv,  lince  they  mulr  be 
fcnt  bat-k  as  (laves,  tho*  fcrvants  here.  Tlie  incre  '.le  ji 
fuch  inhabitants,  not  iiuereilcd  in  the  profpcrity  oi  a  coun- 
try, is  vcrv  pernicious;  in  an  illuKl,  which  can,  as  futh, 
not  extend  ib  -  limits,  nor  cor.ie^aviUlv  maintain  more  thaii 
a  certain  lunnber  of  inhabitants,  darigcrous  in  exccfs. 
Mency  from  foreign  iradc  (or  any  utbk  r  me-ans)  is  not  the 
v.-talth  of  a  v.'AXion  ;  nor  conduces  ans  tiling  tu  iLp^.^ort.  it, 
aay  friTthcr  tii.  n  t lie  produce  of  ihe  cai  ih  will  anlwcr  the 
demand  of  nc cefiaries.  In  that  cafe  money  enriches  the 
inhabitiiiu,  as  bein^  the  conuuan  repi\.icnutive  of  thofc 
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xiecdTaries;  bu^  this  reprefentation  is  merely  imaginiry  an4 
ufelcfs,  if  the  encreafc  of  people  excee4&  the  ^rmual  ttock 
of  provifions  rcquifitC  for  their  fubfiftcnce.  Thus,  foreign 
fuperiiuops  inhabitants  augmenting  perpetually,  are  ill  to 
be  allowed  J  a  nation  of  enemies  in  the  hc:irt  of  a  flate, 
flill  worfe*  Mr.  Dunning  av^ilepl  himfelf  of  a  wrong  in- 
terpretation of  the  word  natural ;  It  was  not  ufed  in  the 
fcnfe  in  which  he  thought  fif  to  undcrfVancl  that  expreliion  ; 
'twas  ufed  as  n^ora},  which  no  laws  can  Ibpcrccde.  All 
contrafls,  I  do  not  venture  to  ^flert  are  qf  a  moral  nature  j 
but  I  know  not  ar;y  law  to  confirm  an  immoral  contr2(?>, 
and  cwate  it.  The  contrafl  of  marriage  is  a  moi  coii- 
traft,  eftablifhcd  for  moral  purpofes,  enforcing  mor  il  ob^ 
ligations ;  the  right  of  tajdng  property  by  defcent,  the  iegif 
timacy  of  children ;  ^whq  in  France  are  cqnfideFcd  legiti- 
mate, thp'  boi'H  before  the  marriage,  in  Englafid  not  •) 
Theic,  a?id  many  pther  confequenccs,  flow  from  the  mar- 
riage properly  foleinnized ;  are  governed  by  the  municipal 
law^  of  that  particular  ftatc,  upder  whofc  inftitutions  the 
contra^bng  and  difpofing  parties  live  as  ftibjeils  i  and  by 
■^vhofe  eftabliflied  forms  they  fubmit  the  relation  to  be  re- 
gulated, fo  far  as  its  confequences,  npt  concerning  the 
moral  obligation,  arc  interefted.  In  the  cafe  of  Them  and 
fVatiinSf  in  which  your  lordfhip  was  ^ouiife),  determined 
before  Lord  Har(Iwicke,-^^  man  died  in  England,  with 

•  effects  in  Scotland',  having  a  brother  of  the  whole,  and  a 
flftcr  of  the  h^f  blood :  The  latter^  by  the  laws  of  Scotland 
could  not  take.  The  brothev  sipp^es  for  adminiAration  to 
take  the  whole  e(bite,  real  and  pcrfonal,  into  his  own 
hands,  for  his  own  ufc  |  the  fiftcr  files  a  biU  in  Chancery. 
The  then  Mr,  Attorney-Qeneral  puts  in  ^fwcr  for  the  de- 
fendant \  and  a.^ms,  the  e(V?te,  as  being  in  Scotland,  atnd 
clefcending  froni  a  Scotchnan^  (hould  be  governed  by  that* 
law.  Lord  Hardnncie  over»n4e4  tke  objc^on  again^  the 
fi(lcr*s  taking  j  declared  there  wa3  no  pretence  for  it ;  and 
rpoke  thys,  to  this  effe£by  and  nearly  m  the  following 
words — Suppofe  a  foreigner  Las  effe^Tls  in  otir  {locks,  and 

'  dies  abroad ;  they  mu(l  be  diftributed  according  to  thxi 
laws,  not  of  the  place  where  his  eflfedk?  ^rcre,  .but  of  that 

.  to  which  as  a  fubje^t  he  belonged  at  the  time  of  his  death. 
All  relations  governed  by  municipal  laws^  tauGi,  bp  fo  ^urt 
dfependant  on  themji  that  if  the  parties  change  their  country 
the  municipal  jaws  give  way,  if  contradl^ry  40  the  poUti-. 
cal  regulations  of  that  other  countiy.  In  the  cafe  of  maf- 
tpr  a^  ila¥<St  being  ^  i|u»ral  •bUgatioot  but  founded  oi\ 
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htions,  confidered  in  their  proper  nature,  have  been  treated 
ib  fully,  ib  leamttf#  vxd  ably,  as  Scarce  to  leave  any  room 
ibr  obicnrationi  on  that  fubje^^ :  Any  thing  1  could  ofo 
to  enforce,  would  rather  appear  to  imken  the  proportions 
compared  with  the  4lrei^;th  and  propriety  with  which  that 
fab)e£t  has  already  been  ezplahied  aiid  urged*  I  am  not 
concemed  to  diTpvtet  tlie  negro  may  contraS):  to  lerve ;  nor 
deny  the  relation  between  them»  while  he  contsnnes  under 
his  orighial  pfoprietoi^s  roof  sod  prote^on.    "tis  re- 
aarfcafaie,  in  all  Dyr^  for  I  have  caded  a  iearch  to  be 
n^Sc  as  iar  as  the  4U1  of  ffmry  Ml,  there  is  not  one  in- 
ftanoe  of  m,  mmh  being  held  a  villain  who  denied  himlelf 
to  be  one  i  nor  can  I  &&  a  oonfeiBon  of  TiBcnu^  in  thofe 
timcik  {Lord  Mansfield^  the  hrfk  confeffion  of  viUenage 
<itant»isiBthe  t9thoffCnir)pthe6th.]   If  the  court  would 
Acknowledge  the  reiation  of  matoaiid  iervani,  it  certainly 
^rookl  not  allow  the  moft  cxceptidn^tble  part  of  llaveryi 
that  of  being  c^liged  to  remove^  at  the  will  of  the  mafter» 
from  the  ^meBaaa  of  this  hnd  of  liberty^  to  a  country 
where  there  are  too  faws)  or  hard  laws  to  infiilt  him*  It 
win  not  permit  flavoy  ^ipen^  for  a  whiki  iuipended 
during  the  pieaflire  of  the  mailer.  Tlie  inftance  m  mai^ 
tcr  aim  (ervant  commencmg  without  contrails  and  that  of 
apprentices  againft  the  will  of  the  parties^  (the  letter  found 
in  il^s  coniequenoes  exceedingly  pernicious  \)  bo0i  thHe  are 
^vided  by  fpedal  ftatntes  of  our  own  municipal  law.  If 
made  in  France^  or  any  where  but  here»  thej  would  not 
have  been  buidmg  here.  To  punifh  not  even  a  criminal 
for  ofienees  ag^unft  die  laws  of  another  country^  to  fet 
free  agalleys-lbv^  vrho  is  a  flave  by  his  cHmc;  and  make  a 
flm  dl  a  negro,  who  is  one,  by  his  complexion  ^  is  a  cru^ 
thy  and  abfimhty  dbat  I  tmil  will  never  take  place  here : 
Soch  as»  if  proomlgedy  would  makie  England  a  difgrace  to 
aO  die  nadoflb  nnder  earth :  For  the  reducing  a  man,  guilt- 


flamy»  the  worft  and  moft  abjeft  fbt^  Mr.  Jhmmng  has 
meiitKmcd,  what  he  is  pleaibi  to  term  pMlolbplucal  and 
^noral  grounds,  I  think^  or  ibmething  to  that  efieA>  of 
flavery}  and  would  not  by  any  means  have  us  ^nk  d^e*, 
4w^^y  of  diofe  natkmsi  whom  we  miftakenly  call  baiv. 
Mans,  merdy  for  carrying  on  that  trade;  Formypart^ 
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or  propriety  of  the  pra£lice  docs  not  rntcr  tlicir  heads; 
■  they  make  iLn  cs  of  whom  they  think  lit.    For  the  air  of 

t  J  JSftglanJ;  I  think,  however,  it  h^s  been  grj.iu.  i.;  purifying 
cv:r  fince  the  reign  of  Elizabeth.  Mr.  X)/.  vz/.V/,^  lecms  to 
h^ivc  chfcovrreJ  fo  much,  as  he  finds  it  changes  a  flave  into 
a  fcrvjiut  J  liio'  uuhai  i  lly,  he  does  not  think  it  of  efficacy 
enough  to  prevent  thcit  peRilent  difcafe  revix  iii:;,  thcinftant 
the  poor  man  is  obliged  to  quit  (vohint.iriiy  i}i.iits,  and  le- 
gally, it  fccms  V,  e  ought  to  fay,)  this  happy  ton (itry.  Mow- 
cvcr,  it  hab  been  aiTcried,  and  is  now  repeated  by  n-.e,  this 
air  is  too  pure  for  a  flave  to  breathe  in  :  1  truU,  I  lhall  not 
quit  thi^  court  wkhout  cejrtaia  conviction  of  the  uuiii  ojf 
that  alTertion. 

Lord  MiVufiild'—'Vhc  cjuefiion  is,  if  the  owner  had  a 
right  to  detain  the  ll.i»e,  for  the  fending  of  him  over  ro 
be  fold  in  J::r:.iu'a,  Jii  In  e  or  fix  cafes  of  this  nature,  I 
have  known  ii  to  be  accommodated  by  agreen\eni:  betweeu 
the  parties :  On  its  firft  coming  before  nie,  !  Itrongly  re- 
commcnLied  it  here.  But  if  the  parties  will  have  it  decid- 
ed, we  iTRift  give  our  opmion.  Compiiflion  will  not,  uu 
the  one  hand,  nor  iiiconvciiicnce  on  liie  other,  be  to  de- 
cide i  but  the  law :  In  wliich  the  difficuky  will  be  p.  hici- 
pally  from  tlic  inconvenience  on  both  fides.  Contrae't  for 
fale  of  a  flave  is  good  here ;  the  fale  is  a  matter  to  which 
the  law  properly  and  readily  attaches,  and  will  maintain  the 
price  arcoruin;^  to  the  agreement.  But  here  the  per  Ion  of 
the  (Irtve  hinrh-lf  is  immediately  the  . object  of  entjuiry ; 
.  ^  wliicii  uidkcs  a  M  ry  material  diifercnce.  '1  he  now  queftion 
is,  whether  any  dominion,  authority  or  coercion  can  be  ex- 
ereiledin  this  c«»unti  y,  on  a  flave  acconiLng  to  the  j'hfurl.an 
laws  ?  The  diilkuliy  C'f  adopting  the  relation,  without 
adopting  it  in  all  its  ctinfequenccs,  is  indeed  extreme  \  antl 
•  yet,  many  of  thoie  conlequences  are  ahfohitcly  contrary  to 
the  municipal  law  of  England,  \S  c  Ixave  no  authority  to 
reguhte  the  conditions  in  which  law  flii^ll  operate.  On  tlie 
other  l^.and,  lliould  wc  think  the  coercive  power  cannot  he 
exeieiied :  'Tis  now  about  fifty  years  fince  the  opinion 
given  by  two  of  the  grcatefi  men  of  their  own  or  any 
limei,  (lince  wliich  no  contract  lias  been  brought  to  trial^ 
between  the  ma  Iters  and  flaves  j)  the  fcrvice  performed  by 
the  flaves  without  Avages,  is  a  clear  indication  tliey  did  not 
think  tluuifelves  free  by  coming  hither.  The  lettnig 
14,000  or  15,000  men  at  once  free  loofe  by  a  folemn  opf- 
nion,  is  much  Hifa^recable  in  the  efte^ls  it  tlmatcns.  There 

a  cafe  in  Ihbart^  ^Cavrntr^  aad  Wot^Ji^l^)  where  a  man 

had 
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hd  contrived  to  ad  as  a  maunner :  But  the  nov  cwk  wMl 

oot  come  within  that  decl&>ii.   Mr.  Sinifott  advances  no 

chkn  on  conlni£t    he  refls  his  whole  demand  on  a  right 

to  the  negro       flavc,  and  mentions  the  purpoic  of  dc- 

tii:iurc  to  be  the  fending  of  him  over  to  be  fold  in  '/\,,)uiu'tt. 

If  the  parties  will  have  iudgn^cnc,        //i/^iV//;,  ran:  cesium^ 

Ici  jufticc  be  done  whaivjver  be  the  confeqnencc.     50 1,  a 

had  may  not  be  a  high  price ;  then  a  lofs  follows  to  the 

proprietors  of  above  700,000!.  Iterling.    How  would  thi! 

hw  ftand  with  rcfpcCt  to  their  fet  dement ;  their  wages  ? 

Hoir  man?  a^on<i  for  any  llight  coercion  by  tlie  mailer  ?  ^     o  % 

Wc  cannot  in  any  of  thelc  points  direct  the  law  ;  the  law  ^  J 

mult  rule  us.    In  thcfe  particulars,  it  may  be  matter  of 

't^dghty  coniideration,  what  provilions  are  made  or  fct  by 

hw.  ilr.  Sttv/art  may  end  the  qucftion,  by  difcharging 

orgtving  freedom  to  the  negro,    I  did  think  at  6rll  to  pot 

the  matter  to  a  more  folcmn  way  of  argument :  But  if  my 

brothers  :igree,  there  feems  no  occaiion.    I  do  not  ims^ine^ 

after  the  point  has  been  difcufTed  on  both  (ides  ib  extremely 

«cil»  ai^  new  light  cotiid  be  thrown  on  the  fubjc^.  if 

the  parties  chufe  to  refer  it  to  the  Conuaon  Fleas^  they  can 

gbe  than  thatfatisfa^ontrheQever  they  think  fit.  Anappli- 

adon  to  parliament^  if  the  merchants  think  the  quelUon  of 

peat  commercial  coocenit  is  the  beftj  and  perhaps  the  aoify  > 

mcdMNi  of  fettling  the  point  for  the  fiiture.  The  court  b 

greatly  obliged  to  the  gentlemen  of  the  bar  who  have  (poke 

tti  the  fubje<f  t  j  and  by  whofc  care  and  abilities  fo  much  has 

been  e%£ted,  that  the  rule  of  deciilon  will  be  reduced  to  a 

*ery  eafy  compafs.    I  cannot  omit  to  exprefs  particular  hap- 

pincfs  in  IcLing  young  nu  n,  juft  called  to  the  bar,  have 

been  able  lo  niuch  to  pr^ii:  by  their  reading.    I  think  it 

n^K:  ilic  matter  fhould  fiand  over;  and  if  wc  are  cuiicd  oa 

for  a  deciilon^  proper  notice  ihall  be  given. 

3ri«/y  Term,  June  zZy  1772., 

Lord  Mansfield — On  the  part  of  Somerjety  the  cafe  which 
gave  notice  ihoold  be  decided  this  day,  the  court  now 
proceeds  to  give  its  opitiion.   I  ihall  recite  the  return,  to  the 
^it  of  habeas  €wrpus^  as  the  ground  of  our  determination  % 
omitting  only  words  of  Ibrm.   The  captain  of  the  ihip  On 
^Kttrd  of  which  the  negro  was  taken,  makes  his  return  to 
vrit  in  terms  iignifying  that  there  have  been,  and  flill  are,  - 
to  a  great  nand>er  in  Africa  \  and  that  the  trade  in 
than  b  authorised  by  the  laws  and  opiiiiciis  of  Virgmia 

and 
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and  Jcmmtn%  that  thejr  are  goods  and  chatteb}  andi  as 
fuch,  faleabteatul  ibid.  That  Jamu  Smiffet^M  a  ne^ro  ^ 
it,  Africa f  and  long  before  the  return  of  the  king's  -writ 
was  brought  to  be  fold,  and  iras  fold  to  CharUs  Stewart^ 
Elq*^  then  in  Jamaka^^  and  has  not  been  manumitted  ^ce  ; 
that  Mr.  Siewartf  having  occafion  to  tranfaft  buiinefs^ 
came  over  hith€r»  with  an  intention  to  retom  i  and  brou^t 
Smer/et,  to  attehd  and  abide  with  him,  and  to  cany  him 
back  as  foon  as  the  bnfineis  fhould  be  ttanfa^led.  That, 
foch  intention  has  been^  and  ftifi  condnuesi  and  that  the 
negro  did  remain  till  the  time  of  his  departure!  hi  the  for- 
Tke  of  his  tnafter  Mr.  6ti\oarty  and  qintted  it  without  his 
confenti  and  thereopon,  before  the  return  of  the  klng^ 
writ,  the  (aid  C^tks  Stewart  did  commit  the  flave  cm  board 
the        and  Mary^  to  hxe  coftody,  to  be  kept  till  he 
fhould  (et  fail,  and  then  to  be  taken  with  htm  to  Jamaca^ 
an^  these  fold  as  a  flaye.   And  this  is  the  caufo  why  h^ 
Captain  KmwUs^  who  was  then  and  now  b,  commander 
of  the  above  vcllcl,  shen  and  now  Ijftng  in  the  river  of 
C  19  ]  Thames^  did'  the  faki  negro,  committed  to  his  cuftodff  de- 
tain }  and  on  which  he  now  renders  him  to  the  orders  of  die 
courts  We  pay  aH  due  attention  to  the  opinion  of  Sir  PbU^ 
Torkef  and  Lord  Cluef  Jnfttce  Tafht,  whereby  they  pledg- 
ed themfelves  to  the  Britijh  planters,  for  aQ  the  legal  coi»* 
fequences  of  ilaves  c<^ing  over  to  this  kingdom  or  being 
baptized,  recognized  by  Lord  Hardwicke^  utting  as  Chan- 
cellor on -the  i^fth  of  OBtber.  1749,  that  trvwr  would  lie: . 
That  a  notion'  had  prevailed,  if  a  negro  came  over,  or  be- 
came a  chriftian,  he  was  emancipated,  but  no  ground  in 
law;  that  he  and  Lord  Talhot^  when  Attorney  and  Solicit 
tor»General|  were  of  opmion,  that  no  fuch  chim  for  freedom 
was  vaHd  %  that  tho^  the  Statute  of  Tenures  had  aboliihed 
villains  regardant  to  a  manor,  yet  he  did  not  concdve  bnt  . 
«  ,       .  that  a  man  might  ftill  become  a  villain  in  grofs,  by  confef^ 
iing  himfelf  foch  in  open  court.   We  are  fo  well  agreed, 
that  ^ we  think  there  is  no  occafion  of  haying  it  argued  (as 
I  intimated  an  httention  at  firft,)  before  alt  the  judges,  as 
js  ufiial,  for  obvious  reafons,  on  a  rettmf  to  zjtahieas  ewpus  \ 
the  only  qiieftion  before  ps  is,  whelher  the  onifo  on  the  re- 
turn is  fufficient  ?   If  it  is,  the  negro  muft  be  remanded  \ 
if  it  is  not,  he  mufl  be  difcharged.   Accerdbgly,  the  re- 
turn flates,  that  the  ilave  departed  and  refofod  to  ferve; 
whereupon  he  was  kept,  to  be  fold  abroad.   So  high  ana£b 
of  dominion  mnft  be  recognized  by  the  law  of  the  country 
where  it  is  ufed.  The  power  of  a  mailer  over  his  flave  has 
•  bcca 
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been  cxtrcmclv  ditTcrent,  in  diffcrcn:  couatr'.c*.  The  ftate 
of  fljvtry  is  of  uich  a.  nature,  that  it  is  ihcapable  01  buing 
introduced  on  any  reafon*,  moral  or  political*,  but  oniy 
pc'iitivc  law,  which  prelcrvcs  its  force:  long  after  the  rea- 
fom,  cccafion,  and  time  itfclf  from  whence  it  was  created, 
is  cr.iied  from  ilieitiory :  It's  fo  odioiis,  that  nothing  can 
be  fiilfercd  to  fupport  it,  but  poiitive  law.  Whatever  in* 
conveniences,  therefore,  m^y  follow  from  :i  decilioil,  I  can- 
not ikf  this  cafe  is  allowed  or  approved  by  the  law  of  Jing" 
imii  andthcicforc  the  black  mull  be  difcharged* 

Pitt  4^aiH/l  Harbin. 

Mils.  Harhm  devifed  to  Ber  fcnit  nie^  add  on  thd 
dctth  of  aiif  of  tbedi  witfaoDt  iffise,  the  whole 
fB  to  dbe  iamat  dr  ibM^orli  but  if  sAj  of  heir  fikt 
fliecei  di^  faHVillg  child  or  chadren,  then  the  ihare  t6 

£tci£id!icliildor  diildtai;  if  aU  di^  without  iflUet  then 
t  whole  to  bo*  nephew. 

CtAirha  PUip  one  df  the  tueces^  married  Ga  Pitt,  and 
\mi  i£fue  H^.  and  G.  Both  died  in  the  life  the  mother  ; 
G.  Ptit  left  ifliic  £/izh  and  G»  grand-children  of*  C  the 
three  other  nieces  died  without  ifTue,  one  in  1 7 1 2,  C.  in 
174 J,  and  3.n&thcr  in  17^9,  and  i*".  in  1765.  The  will 
TSTis  made  in  1705. 

On  the  death  of  F,  the  grand-children  of  C.  claim  the   £  20  J 
trhoie.    On  the  other  hand,  the  reprefentatives  of  Mrs* 
Hirhin  fay,  that  nothing  but  the  iingle  lliare  which  C  took 
by  lurvivorihip  goes  to  the  grnnd-children  of  C  ' 

It  was  argued,  that  if  a  niec  j  Ick  cliIldrLTi,  \vr:\s  mcnnt 
thofe  children  Ihouki  tnke  all  by  uir\ i\  orl}r.}\  which  their 
parent  could  have  taken  if  living;  and  all  ilvil  on  failure  of 
ifiiie  was  to  have  gone  over  to  the  nephew  of  the  teRatrix^ 
which  Was  the  whole.  And  that  the  nieCes  who  furvived  C. 
md  died  without  iflue,  could  take  only  a  life  intered,  which 
thcf  codd  ha^  preferably  to  the  iiTue  of  the  deceafed  iif- 
ler«  bat  no  more }  they  could  not  take  any  part  but  by  im- 
ificatioil,  being  grand-children,  and  not  children  ;  and  !f 
they  take  at  all  by  implieatiott,  they  (hall  take  the  whole.  On 
the  other  hand,  that  eonfiftently  with  the  intention  of  the 
teAatoTf  no  iiirvived  (hare  can  go  to  the  f^rtfaitatives  o£  v 
the  dead  niece.   Hov  is  it  poffible,  if  thiene  be  an  aocmeriL  . 
ifa»eto£Aers  repreiedtathres  during  the  term,  fhe'wfaalflL, 
flmld  go  to  the  nephev?   And  yet  the  whole  ir  to  ga  to 

hJatL  or  iiouc.  ^ 

Cat 
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C?.n  the  children  of  C.  take  ?  The  teftatrix.  fays  there 
lli^U  be  no  furvivorlhip,  i  hey  can  take  no  more  than  Cr 
at  her  death  wr^  ir.tiilcu  to»  which  was  only  her  own  and 
the  lh;u-e  of  one  of  the  fiftcrs.  If  C.  had  ihrvived  all  four 
filters,  thev  would  then  have  been  to  take  tlie  whole.  It 
was  contended,  on  tlie  part  of  the  childr.-n,  thcy  ihould 
take  as  of  property  urulilpuled  any  where  elfe. 

Sir  Th:iKf.s  Seiin'U^  Matter  of  the  Rolls — The  intention 
^  of  the  teftatrix,  clearly  made  out  froia  the  will,  is,  that 
the  children,  \i  any,  ihoiild  take  the  whole.  I  think  nu 
canJectMre  fiwiild  be  drawn  j  but  from  nccttlaiy  implication^ 
the  will  mull  be  orcferved. 

i. 

She  gives  in  legacies  150!.  to  her  iTrothers  t^nd  iliicrs, 
and  20L  t()  one  niece,  lol.  a  piece  U)  the  oilttr  tluee. 

She  iiriiii'=;  the  intereft  for  as  much  of  the  term  as  fliall 
•  run  out  during  tl\e  life  of  hci  nieces  ;  but  this  no  more, 
cxpreisly,  th.m  a  life  interell:  to  iheniercs,  renninder  in  the 
term  to  children,  if  auv  ;  and  it  any  of  the  nieces  die  with- 
out  chiUlren,  tlicn  the  part  or  fli.ire' fhall  go  to  the  fur\i- 
vor  or  furvivors-  The  lall  died  without  children  ;  and  here 
lies  the  difiic\iltv.  She  meant,  1  il  not  only  the  fliarc 
accruing  to  the  fifter  Icavinu  iiluc  at  tlie  time  of  her  de- 
ceafe,  but  all  the  furvivorihips  of  the  other  fhares,  to  go  ta 
her  child  or  children;  if  other  or  othcr>l  .idt  ocen  liere,  iii- 
flead  uf  rur\'ivor  or  furvivars,  there  could  have  been  no 
doubt  :  Tlie  meaning  then  mull  hr.vc  becn>  the  children 
fliould  take  \  the  whole  fliare  fliould  have  gone  to  the 
children.  Suppofe  it  wtherwife,  on  the  child  or  children 
C  41  ]  dying  in  the  liie-time  ol  any  oF  the  four  fifters,  the  fliare 
of  the  cliildren  would  have  Licen  taken  out  of  their  repre- 
f^tativcs,  .md  gone  to  Mr.  IVliulham^  which  is  ablurd. 
Dircciiuus  given  accordingly.. 

Univerlity  Cafe. 

* 

Harriet  e^mnfi  Gregory. 

INFORMATION  In  the  nature  of  a  quo  nvarrnntj 
aoainfl:  the  dcfendimt,  to  fliew  caufe,  v>'hy  he  holds  the 
otiicc  of  fellow  of  Trittity'-H nil.  The  eleclion  was  by  the 
fellows,  in  the  abfcnce  of  the  mafter.  It  appeared,  it  feems, 
on  affidavit*;,  that  the  mafrer  by  the  ftatute  was  to  he  fore- 
warned and  waited  fox «  that  the  ele^ticui  was  to  have  ten 
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days  notice,  was  not  to  be  in  vacation  ;  and  that  in  twenty- 
eight  days,  inclufive  of  the  ten,  the  election  muil  be  made, 
otherwil'c  laple  to  the  mailer  j  and  that  the  mailer  mult  rc- 
fidc,  and  not  even  lye  a  night  out  without  leave  of  the  col- 
lege. Dr.  Marriet  being  abfcnt,  the  fellows  gave  notice  on 
the  firft  dav  of  term,  that  an  election  would  be  on  the 
20th  of  OSoher,  The  mailer  writes  word,  being  abftTJt, 
chat  his  health  will  not  permit  him  to  come  before  the  8th  > 
of  NwfpnheTf  (v^hich  was  a  day  after  the  twenty-eight  days  ;| 
bnt  if  he  does  not  come  then,  they  may  go  on  without 
him.  They  did  not  clc£t  till  the  3d  of  Nav^nUr.  Ob- 
je^d,  that  this  elediion  was  bad,  and  confequently  the 
tide  oiF  Ilk.  Gregory ;  that  they  Ihould  have  wahed  for  the 
mafter ;  that  the  elcclion  could  not  be  good  in  his  abfcnce  % 
and  that  at  Icail,  in  this,  the  title  of  the  gentleman  cholen  ^ 
as  fellow  was  bad,  that  he  was  admitted  without  the  mafter  '  ,  | 
On  the  other  hand,  that  the  court  had  not  ikri^tly  an  au- 
tliority  to  grant  informations  \  for  that  colleges  in  the  uni- 
^^ty  were  not  within  the  ftatute  of  9  Queen  Anne  \  but  % 
that  they  were  agreed  to  waive  exceptions  of  furm^  and 
reft  on  the  merits.  That  the  mafter  was  bound  to  have 
been  fcfiiient,  that  he  was  both  frmwntus  bf  expeBatiu^ 
according  to  the  ftatute,  forewarned  and  expelled,  a  rea- 
fonable  time  %  that  he  had  no  right  to  appoint  a  day  *,  that  if 
he  had  been  there,  and  had  not  given  a  vote,  they  miffht, 
by  the  ftatute,  have  elected  without  him  :  The  fame  if  he 
was  aMent  beyond  due  time,  and  had  by  his  refufal  to 
attend  prednded  bimfelf  from  giving  a  vote.  That  had 
he  been  prefent,  and  given  a  vote  with  the  minority^ 
^  ele^on  by  the  majority  would  have  been  good  with^ 
out  him  much  more,  when  he  chofc  to  be  abfcnt,  having 
(Juc  notice,  and  more  than  was  ftridlly  due ;  and  that  the  .  ! 
dc^n  was  therefore  good.  Contended  by  Mr.  Duj^mngp 
dut  it  was  not  good. 

A  form  of  government  there  muft  be  in  the  collate  Tub-  [  22  ] 
^ing  in  fome  perfons,  and  to  which  an  head  is  nece£ry. 

The  fhtutes  of  the  founder  have  appointed  an  head ; 
to  is,  the  maflcr.  "  Confonnetit  focil  cufMis  fujfragio^ 
arc  the  words.  Prafentia  euflodis  necejfario  requmiur,  fuf-* 
fi^gia  majorii  fartif  Jbdortm  fujfidant^  Ji  tnagl/fer  votim  mn 
mnt,  out  Ji  a^  parte  det*  The  power  of  the  mafter  was 
redrained  ^om  dopfang  the  election,  and  alio  frdhi  abfent- 
ing  himfelf  Ji  pratmmtio  fitirit  Isf  ej^tBotUt  fittriiy  neque  in» 

vdmtp  the  felkm  may  ele& 

There 
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Thete  can  be  no  reafon  to  raUe  a  doabty  mote  ttiin 
the  coniHtudDii  Iiad  been  recent*  Fka  of  ufage  sfaUs  not 
agabift  the  maftcr. 

The  mafters  have  uiiially  been  of  tinotbiet  college  ^  are 
not  bound  by  the  cfrnffitutions  to  attend  $  but  ha?e  a  right*. 
Forty  ele£kirS'  In  his  aUence,  againil  five  in  his  preience^  - 
are  of  no  iniport;  he  has  prot^bly  in  moft»  certainly  in 
many^  by  his  fubftkute  been  prefent  i  as  by  the  conftitutioii 
he  might.  Had  this  been  the  Caie  before  the  co^irti  proba- 
bly the  five  and  the  forty  would  have  chailged  fides* 

An  inibnce  ihould  have  been  brought^  when  he  had  ez<* 
preded  his  pleaAire  to  be  thei!e»  and  they  had  proceeded 
without  him^  and  the  ele^on  allowed* 

By  the  college  ftatutes,  there  b  a  prohibition  to  proceed 
to  ele^on  in  vacation,  and  till  after  ten  days  are  expired ,  that 
abfent  fellows  may  have  an  opportUidty  to  attend,  in  cx^ 
prefs  terais.  Exceptions  have  been  taken,  bv  his  adverfa-* 
ries,  againft  Dn  Mitrritft  abfaice  i  though,  I  believej  they 
let  hini  the  example^ 

Exceptions  to  the  vaft  difficulty  of  informing  the  maftef 
of  the  ele^n  propofed  j  as  if  all  the  bufinels,  real  buiineis 
m  the  world,  were  confined  within  the  collejge  walls  \  aad 
ks  if  the  fame  moxiks  filled  thofe  walls  as  formerly,  who 
did  not  know  where  Londm  flood. 

Therefore,  on  the  eleventh  day,  without  notice,  the 
fellows  proceeded  to  the  ele£lion ;  as  if  it  were  not  only  ^ 
competent  uiuier  the  ftatute,  but  neceflary,  to  proceed  im- 
mediately. Wherever  the  founder  has  not  limited  the  niaf- 
ter's  authority,  he  may  make  bye  laws  not  incondftent  with 
tile  Liw  of  the  land  j  unlefs  the  apjiointment  of  a  lubiti- 
tute  had  been  provided,  they  could  not  without  notice  have 
concluded  the  cIc<^Hon  without  liis  perianal  appearance. 

in  tlie  cafe  of  the  M.iyor  of  Bifiifordf  who  abfeiited  him- 
felf  on  111  election,  the  recorder  took  on  himfelf  to  pro- 
ceed witlioat  the  mayor;  it  came  before  this  court,  and  ihc 
cld<ftion  was  il:  .ilide.  The  objection  is  nugntory,  thai  he 
may  cv*iii\cly  aiuLn,.  hinilllf,  and  lay  claim  to  the  nominia- 
tion  ;  "^rh^-rc  arc  conipuUi\  c  powers,  and  penal  inforcc- 
ments,  in  this  cJc  ;  and  the  claim  of  n.>nnn.uion  would  be 
of  no  etfc(ft,  if  unduly  fct  up.  *1  is  abJui  J,  to  fup^jofc  ' 
fach  igiuvmcc  in  tlie  viiltor,  having  mn.jnficd,  for  rea- 
fons,  the  collegiate  jurifdi^lion,  that  he  iLuuld  not  clillin- 
gUillHuch  a  calc.     Tlir.t   the    C(>nlV:rnM'jn    ct  7/^, 

tUdl  ihey  Diould  noi  tkci  vvhik  lUc  Hiaiier  wii  taking  a' 

ride^ 
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ndf,  but  wait  till  the  ride  is  (>\er,  as  the  fenfc  of  expeclatus. 
Jti^ril,  iccmcd  let  up  f(  r  ji-kc^  l)\iC  was  Icrioully  ulcd. 

The  mal'ter,  ilunigli  pcicciviag  do  Joubt^  a:^  was  avowed, 
Lii>  prelcnce  wouid  iiavc  no  intUience,  yet  iigniiied  liis  in- 
icniion.  Tiiev  would  not  however  allow  him  the  mere 
fcslhcr  of  admiflion.  The  bells  fct  a  ringing;  by  way  of 
triumph  f  though  that  was  regularly  to  be  at  tiic  arrival  of 
the  vifitor,  when  the  cleclion  was  concluded  \  the  ma(ler 
called  on,  by  way  of  infult  fure,  when  he  was  to  be  a  mere 
cypher.  He  was  not  to  come  among  them  in  their  hours 
ot  exultation,  aniidil  the  ringing  ut  the  txlb,  to  anoimcc 
tiic  joyful  tidings ;  and  give  any  painter  that  might  be  in 
town,  an  octalion  of  defcribing  the  happieil  man  in  the 
world,  a  fellow  newly  clc<f>ed.  All  this  was  to  be  nothing 
to  him  ;  when  they  were  iublided  into  their  monajftic  fad- 
neis,  then  he  was  bound  to  panake  in  it;  their  fcenes  of 
fcftivity  he  was  baniliicd  from,  though  his  loiowu  humanitj 
muft  have  been  delighted  with  the  fight. 

Three  days  before  the  time  appointed  by  Dr.  Afarrift, 
thcT  thought  fit  to  elecl ;  not  t]\At  they  thought  they  were 
bound  to  cnij'loy  all  the  time  from  whence  the  election 
might  coxxuneacc^  in  the  duties  of  electing  ^  for  they  did 
not 

They  (ay  the  folemnitics  of  the  law  might  be  omitted, 
and  the  pramonitio  therefore  of  an  abfent  mafter  not  necef- 
fary.    Did  the  founder  mean  fo  ?  No.    He  is  to  be  waited 
for,  fays  the  founder.    But  who,  fw  they,  is  to  admonifh, 
or  to  give  warning  ?     The  I'eiiior  fellow,   or  the  whole  , 
body,  as  their   own   ft-nie  of  ilic  aiuter  is.  Suppoling 
they  imagined  their  ek»5Hun  valid  without  the  matter,  for 
a  momenr  ilippolie  it  to  be  fo  j  why  not,  at  leall,  wait  for 
the  admiliion  by  the  mafter  ?  which  could  not  affefl  their 
right  of  ele(5Vion,  and  is  not  wonh  tnfiftlng  on  by  Dr.  Mar^ 
fifty  witliout  eftabliihing  the  material  right  of  eleOion,  I 
hop<:,  the  fellows,  having  fworn  obcdiaice  to  the  mafter, 
will  not  think  it  nt  iealt  nnreafonablc,  to  be  obliged  by  a 
judicial  decifion  to  the  performance  of  their  oaths  :  An 
obedience  fo  fit  and  becoming,  that,  1  think,  I  may  ven- 
ture to  affirm  no  gentleman  would  refuie,  but  from  the   L  ^4  ] 
prejudice  of  trifling  quarrels.    They,  indeed,  on  their  part, 
2nd  I  for  my  client,  whether  as  to  judges  authorifed  by 
the  law  to  determine  the  canfe,  or  arbitrators  cholen  by  con- 
lent  of  both  parties,  have  iubmitted  the  matter  in  cjueftion 
to  this  court.  Let  them  not,  therefore,  having  brought  their 

cuilciuiiiari  affiart  a  fiippofed  power  to  wait  for  their  vifitor, 

whom 
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whcm  neither  nor  they  know,  nnd  of  M'hom  no  trace*' 
arc  difcovercd  ivr  thcff  rliree  hiintircd  yc.irs  that  1  cnu 
iiiake  out.  In  the  mean  while,  liifLead  of  any  T:trcntion  to 
•  the  proffHion  of  the  law,  it  might  be  a  rr.ulic  college,  a 
college  of  rope-dancers,  according  to  the  various  genius  of 
their  members,  till  the  Jnvs  are  plea  fed  to  be  con\  inced 
of  a  Mijjuth  having  ccme.  Ti^  exuftly  the  i'lmc  cafe,  as 
vhere  the  villtatorial  power,  and  that  of  the  mai\er  coin- 
cided ;  and  therefore  oti  difpute,  a  reference  was  iirccf^ary 
to  this  court.  In  Sir  "Joh-i  St  ranged  Reports,  ^  hi-  Kin^- 
againft  ll^ntl'-Xy  it  was  determined,  as  tliere  was  no  \ilitor 
for  tlie  body  of  the  uiuverlity^  the  judgment  belonged  ta 
this  conrt. 

Why  are  we  to  examine  concerning  a  non-entity  ? 

On  an  information  on  the  9th  of  Queen  jittn,  mayors 
and  other  officers,  will  take  in  mnfter  of  a  college  as  head 
of  a  lay-corporation,  the  fellows  are  as  aldermen  \  and 
therefore  come  within  the  defcription.  This  was  denied, 
becaufe  they  are  faid  to  be  officers  of  a  corporation  in  cities 
or  towns ;  and  arc  thus  contradidingiiifhed  by  the  locality. 
How  contradiilinguiihed  ?  They  u(e  the  largeft  defcrip- 
tion— or  ether  place  :  Has  Trimty-Hall  no  locality  ?  Wc 
arc  warranted  to  fay,  therefore,  this  place  Is  a  corporation^ 
is  fubjc<!t  to  tlic  jurifdi^tion  of  this  court.  A  mandamus 
hns  not  been  unufual,  but  9therwifc :  It  has  not  been  applied 
for  before  in  the  inftance  of  an  univerfity,  for  a  reaiba 
which  I  am  fblicitous  to  msuntainy  for  the  credit  of  the 
univerfity ;  no  other  college,  nor  that  before,  has  been  In 
the  (Vate  in  which  Trimiy^Ha//  now  is.  If  a  man  is  im- 
properly kept  out,  this  court  will  fee  that  he  be  put  in  s  if 
improperly  put  in,  that  he  be  put  out.  I  think,  this  power 
will  not  be  eafily  difputed. 

Mr.  DdVf ftfort— Vht  qucHion  before  the  court,  in  the 
cafe  of  Tie  Kin^.  v.  Corporation  of  Hertford^  quoted  by  Mr. 
Dammgj  %vas  only  to  determine  whether  a  mifdcmcanor^ 
battery  or  trcfpafs.  With  refpea  to  Wituhefier  CoiUgf^  as 
the  warden,  being  btfhpp  of  Lhejler^  w-as  aUo  vifitor,  they 
were  obliged  to  have  recourfe  to  the  King's  jurifdi^OD«  be-  , 
caufe  the  maftcr  could  not  vifit  himfclf. 

Mr.  Dunmiig  continued-^  It  l  u.s  been  faid  to  the  merits 
of  the  caufe,  it  were  better  to  fufier  an  injuftice  lirom  irre* 
gular  proceedings  on  their  part,  than  the  inconvenience 
which  they  faid  would  arifc  from  the  court's  interfering. 
]  What  the  inconvenience  from  the  interpoiition  of  the  conn 
can  bej  to  prevent  irregularities  and  undue  election's, 

which 
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which  here  is  no  other  ^wwer  to  prevent,  if  they  happea 
in  thi>  cuiljge.  "l  is  tixA^  pranunttion  mufi  have  been  when 
tfic  maiter  was  ;ibicat  j  for,  to  what  purpofc  when  he  was 
prefcnt  ?  They  might  have  found,  if  they  had  gone  to 
f^yS,  initcad  of  1699,  that  a  proteft  was  made,  and  by 
the  fenior  fellow,  again H:  clecflions  in  abfcnce  of  the  ni after. 
And  in  1691,  a  decree,  when  the  majority  of  the  feUows 
voe  5^ccd,  chat  they  fhould  have  waited  fox  the  mafter* 
doElioQt  hf  the  llatute  and  their  own  confei^ion,  was 
■ot  necefiary,  nor  couki  be  without  the  mailer's  prefence^ 
if  he  chofe  to  come  in  eighteen  days  after  the  tenth: 
After  which,  if  no  election  is  made,  within  thefe  et^- 
tea  dxy%9  the  clc^Uon  devolves  to  the  maAer.  They  an* 
ikipiicd  four  days.  I  fiibmit  the  de^Hon  is  void,  for  want 
of  the  prefeocc  of  the  mafteri  and  for  want  of  admiiBoa 
hf  the  mafter. 

Lord  Oiief  Jaftice^Tlils  is  an  application  by  Dr.  Matm 
mtf  mailer  ot  Trimtj^HaUf  which  is  a  college  in  Cam&rKfr<fg 
that  an  information  may  be  entered  in  the  nature  of  a 
^  ^arranto^  againd  a  Mr.  Gregorys  who,  he  com* 
pLdas,  hab  ufurped  a  fcllowfhip  oi'  co11l\;c.  It  has 
been  objecled,  that  thcic  b.i  ig  no  heirs  to  li.o  vIHtor,  it 
ciiheatb  to  the  King;  who  uaivc:>  iL.  It  mii^lit  liavc  bcca 
objected,  this  is  an  eleemuhnary  foundation  ;  and  therefore, 
joes  ro  the  King  in  Chancery.  But  tins  i^;  not  upon  a  cafe 
of  charity,  but  of  a  lay-foundation  j  and  therefore  the  cafe 
OKr.rs  before  the  Kiiij  in  rKis  court. 

hi  the  IVhr^Lrjlfr  call:,  it  was  held  a  rufpenfion  v-liilo  Uvc 
xnrienthip  and  vifitatiou  coiocidoii  and  that  ib  long  this 
court  had  jiirifUi<5fion. 

In  the  a(5t  19  G.  2.  there  Is  a  proviiion  Inferted,  that  in 
cile  a  difputc  fhould  arife  about  the  eIe£bion  of  a  mafter  or 
frlt-Tvn,  it  fhould  not  be  referred  to  the  vifitatorial  power  of 
the  Kiiig».btit  to  the  King  here:  And  judgment  mufl  cer-* 
tiinly  be  according  to  the  ^atutes  of  the  place.  An  object 
tioQ  has  been  railed,  that  an  information  in  the  nature  of 
a  q:m  marraftic  will  not  He  in  this  court,  nor  can  be  filed 
by  the  coroner  of  this  court ;  but  by  the  attorney-general, 
liio  may  choofe  whether  he  will  file  or  no,  as  it  does  not 
coaie  within  the  9th  of  Qaeen  Amt^  B«t  it  has  bee»,  I 
d&ok,  truly  aficrted,  fuch  information  exiftcd  before  the 
^  of  Queen  Jitm ;  and  if  fb,  it  is' not  -taken  away.  It 
Wf  become  very  material  to  perfons  as  pofTeffed  of  fran- 
cUki.  It  was  very  right  La  counfe!  on  both  fides  to  enter' 
into  the  merits  of  the  caulc  ;  tliat  tiic  court,  vn  ho  Is  obliged 
tD  klid  A  jcwdy,  if  Uut  uu  information  wuuia  not  do, 
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might  not  be  compelled  to  6nd  one*  If  Dr.  Marrigt  wwe 
fo  difpi^rcd^  he  might  nominate  another  co  be  fellow,  as  hf 
hpfc ;  But  it  has  been  dropt  by  counfel,  that  Dr.  Marriet 
[  ^  2  has  BO  ofajc^on  to  ft^.  Cngory^  and  would  not  be  willing  to 
let  op  a  pcrfon  who  would  be  entitled  to  try  the  right ; 
tliOQ^  thinking  him&lf  injured.  1  he  mader  could  not 
bave  9  right  to  appoint  the  day ;  for  then  the  prrnnonHio  \ 
would  have  beea  abfimL  After  the  ten  day$,  and  not  be* 
|bre>  they  are  to  meet^  and  then  may  proceed  to  ek£tioa 
within  the  term  allowed. 

The  mafter  gives  notice  in  this  cafe,  in  thefe  words^*'  I 
cannot  pofEblyj  by  reafon  of  my  healthy  go  on  before  the 
8th  of  November^  and  therefore  appoint  that  day;  and  if 
I  don't  come  down^  you  may  go  oi|  the  day  after  ^  On 
which  it*s  obieryable»  on  the  Do£tor^s  own  conftrudtion  of  ; 
€he  ftatutey  he  appomted  after  the  lapfe  of  the  term^ 
for  he  fays,  the  tveqty-eight  days  include  the  ten  from  the 
£rft  day  of  term ;  h  therefore  -ej^pired  on  the  7th  of  No*  \ 
vernier :  And  the  fellows  might  weU  be  unwilling  to  fitbjefl  ! 
themfelves  to  a  three  or  four  y^ars  litigation.  As  toadmifliony 
the  abience  of  the  mafter  is  to  anfwcr  for  it.   The  ftatute  I 
cxprefsly  ikys»  **  the  o)after  fhall  not  lie  one  mght  out  of  i 
college  withoul  leave."  I  am  fbrry  they  have  interpreted, 
by  giving  a  beneficial  eonftru^on»  as  they  dOf  that  the  '  | 
maihsr  and  fellows  are  to  lay  evenr  night  6ut  of  college.  I 
hope  it  will  not  extend  to  compel  refidence»  as  it  has  been  \ 
imderftood  otherwHb  'fo  many  years  $  but,  in  this  re/pe£l| 
}us  aWpic^  precludes  hin)»   It  appears  to  me,  the  admiA 
iEiott,  as  fbt  forth  In' the  affidavit  by  the  ienior  folloVi  ' 
£cient  $  and  that  Dr.  Gregory  is  fufficientl]^  ele^ed.' 

Mr.  Juflicc  J/iofh^}/t  is  vdT  material,  to  confider  in  what 
manner  the  exercift  Ihould  be  of  an  ii^onnation|  in  the 
liatnre  of  a  ju9  warrattio* 

Hie  precedents  are  in  the  iwie  of  the  attomey^general ; 
Jwt  a  great  number  have  been  found,  'tis  afler(ed,  on  a 
bte  iestfch,  filed  by  tl^  coroiier  of  this  ^ourt. 

Rule  difidiarged; 

BaU. 

EXCEPTION  againft  diiee  dfaed  forbaainftod 
of  two:  Not  ^owed.   I  fuppofe,  becauie  notice 
wai>  given  of  all  to  juftify  $  fo  that  the  plaindff  might  have  | 
taken  them  or  any  he  pkafed :  For  notice,  that  ^.  C. 

or 
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«|«9iioiiof  dKoominaDOCbar  caie, 


ON  a asodon fet  afide  proceediiygs  far  Irr^gtOaHikft 
The  irregularity  complained  of  was,  the  procefs  b©» 
ing  lerred  on  the  Uicpff  of  Middlefex^  Ifh^  \%  l^Quld  hm 

been  haid'jn. 

It  provrjd  tu  be  a  miflake  pf  die  perfbn  who  krved  the  r  f 
proceis,  to  the  (itn.ition  uf  the  premifles ;  which  were 
on  the  right  iidc  of  Charu^t  y-^aiu  y  and  all  the  houlcs  on 
that  lide  Tu;  conceived  to  be  in  Middlefcx  *,  as  it  feems,  in- 
deed, thev  are,  except  one  or  two.  They  fufTcred  the 
plaijuiif  to  go  on,  without  notice  of  the  irregularityi  tiJl 
the  day  before  he  n  :iL2.ht  have  hgncd  his  judgmeTit. 

lUlie  (o  let  aiidc  the  proceectog^t  Uut  without  ooQ^ 

« 

Goodlight  bridge, 
Ctmfiience  ktwecB  Ouni  and  Attcnuf. 

TH  E  oonrt  wiSBL  aot  penak  an  attomqr  toaOedge,  Ui 
dicnt  has  declared  before  a£toi  Inrought,  he  irill 
vaife  a  forfcituic  on  «ht(jt  he  fupports  hk  afiioii- 

Anonymous. 

ON  a  verdict:  againil:  a  man,  for  having  in  his  poflcT-. 
fion  a  piece  of  old  copper  iparkt  witU  the  broad-ar- 
row. Motiofi  to  mitigate  the  fine ;  but  it  was  not  conceiv- 
ed within  the  indges  authority  by  the  ftatute.  The  maa 
appeared  umplc,  and  really  ignorant  of  the  meanirig  of  the 
xjork.  A£idavit  that  he  wn«^  not  worth  above  30 1,  clear. 
Jndgmeatf  with  a  iine  £^  40$. 

At^atement. 

•TXTHEN  a  woman  is  focd  as  fcnio-fole,  and  between 
YY  the  ari(piial  praceis  and  appearance,  marries,  the 
affioB  fliaQ  not  afaaOe  on  a  wrkof  error ;  and  to  this,  * 

%net  (Lord  Raymond)  was  dtad.— Therefore,  to  reverlb 
jo^moit  or  abate  Uie  aOioOy  the  plea  mtfft  be  on  a  w^  . 
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if  error,  that  (kt  \m,  at  the  time  of  fuing  oat  thd  origi- 
nal writs  and  ftill  is,  a  feme-covert. 

Baxter  i^ainji  The  Corporation  of  Shrewibory* 

ON  a  inotion  lor  a  new  trial,  aft  on  a  verdiA  againft 
evidence  i  the  jorv  having  found  a  cuftomary  ri^fat 
for  perfons  bom  in^he  pkce  to  be  a<hnttted»  paying  5 1. 
n  The  courts  particubrly  Juftice  jffiottt  feemed  to  doubt 
die  exiftence  of  fuch  a  bye-hw ;  and  It  flood  over.  And 
afterwards^  in  the  iame  term^  Ii<Hrd  Mansfield  delivered  hb 
opinion  thus    ■  ' 

Wc  all  think  this  a  matter  of  great  importance,  to  come' 
to  a  iblenm  determinajtion ;  though  by  what  conrfe  recjtnres 
to  be  deliberatdy  relblved. 

If  the  5 1.  fine  be  oniy^  a  bye-law^  it  might  be  rq)ca!ed  ; 
if  ofage,.  not.  The  jury  indeed  ibtmd  it  an  ufagc,  but 
new  evidence  has  arifen  iuice. 

Whether  it  extends  generall|r,  or  dO|  k  a  point  of  veij 
weighty  difcuffion.  The  largeneis  pf  the  fine  is  difficult 
to  be  accounted  for  \  but  my  brother  Jfflem  has  mentioned 
toll,  and  other  pecuniary  advantages,  wluch  may  be  a  good 
ctmfc  why  the  freemen  of  ^htencjlur^  fhould  be  iiil^eft  to 
lb  large  an  one. 
We  think  the  rule  ought  to  be  dtiBiarged^  ' 

« 

Appearance  to  Judgment. 

•  >•  « 

N  a  motion  of  Mr.  Gould^  to  difpenfe  with  the  pcr^ 
\^  fonal  appearance  of  certain  delinquents  to  receive 
judgment : 

It  appeared  they  were  ovcrfeers,  and  had  difpoflcfTcd  a 
.  poor  woman  out  of  a  little  cottage  where  her  father  had 
•  lived  fifty  years,  on  an  appreheniion  that  fhe  would  marry, 
and  thereby  gain  a  fcttlement.    The  woman  was  wandering 
without  an  houfc,  and  her  cottage  iiad  been  Ueibroycd  m 
the  night. 

Lord  MaftfJMd-^Thc  court  riil|u.;ids  ihc  rule  for  com- 
manding  or  difpeniing  their  perlbnal  appearance,  till  it  be 
known  whether  the  overfecrs  will  rebuild  the  houfe,  at  the 
expcnce  eomputed  of  20  I.  and  pay  the  expence  of  iouniics 
2nd  time  fct  by  the  court.  If  thcv  iaii  pi  lo  domg,  it 
likely  t^o  turn  out  much  u^osc^ 
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Scale  agmn^  Huntef. 

to  fit  afidh  a  VtrdiQ  for  eMtffmt  Dam(^es. 

ON  aa  a£tion  fer  damages  &r  the  Tsdiie  of  a  grcf-- 
hounds  the  plaintiff'  hid  his  damages  at  10  L  The 
jorj  b/  their  ▼erdi^  gave  80  L  and  one  X)£  the  jurors  isud^ 
l^wQoIdttOt  get  off  th6  bed  on  whidi  he  then  threw  hioK 
tt(  tin  thc7  gave  50oi*  Motion  to  iet  afide  the  verdi^, 
ttoceediog  the  damages  laid  hj  the  plaintiff  in  his  decla^ 
ndoii. 

It  appearing  to  the  court  that  the  vcrdicl:  J  id  exceed, 
aadthat  the  jury  had  taken  into  confideration  abullve  words 
fpakcn,  as  if  the  action  iiad  becn^  <S  a^ii^  emrrnia^  the  vcr- 
<^  W2$  fet  aiide. 


King  againfi  Badford. 

ON  an  information  for  fuffering  and  exerciiing  within 
.  his  boiife  billiards  and  other  unlawful  games. 
The  man  was  not  iimunoned,  the  games  not  exprefle^ 
ezcqK  billiards,  which  were  bud  as  againft  the  30  6.  a» 
vhich  was  held  not  10  extend,  except  to  peribns  under  por- 
,,ticu]ar  ddcripdons }  and  billiards  were  not  taken  to  be 
^irhia  any  other  a£fc  except,  perhaps,  33      8.  which  in- 
flints  diflSsrent  penalties  from  what  were  intended  bf  the 
ofennatiQn,  and  fubje^ls  the  ofl^der  to  the  cog^iisance  of 
a  difbott  jnrifdiAion. 
Kale  to  fhew  caufe  quafhed. 

Bail 

IF  rule  be  to  put  In  bail  within  four  days,  i^nd  bail  be  out 
ill  aitcr  the  four  day?,  and  before  moUuft  lor  iUl*ti*- 
acm,  it  fcems  good,  ^ed 

£aii  in  Felooy. 

ON  return  to  an  l^bios  carpus^  prifoners  were  brought 
before  the  court,  on  fttipicion  of  fteaiing  felonioi^f 

*  large  quranity  of  cotton. 

«a>  pleaded,  that  the  committment  being  on  fufpician» 
^  pt^etors  in  the  linen  tr^iie  commonly*  on  account  of 
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the  great  lofs  luft.ihuti,  cluirging  the  whole  ftock,  there 
was  no  ground  fulliciciu  to  liippofe  felony  on  jccuuhl  ui 
quantity  ;  ami  thcrciore,  iIkh  they  be  adniittLd  to  bjil. 

I  ft  Objeclion.  That  tht  y  m  ly  rake  their  trial  in  five  days 
at  the  feflions ;  and  that  thr  pnloners  got  into  their  hands 
a  large  quantity,  under  pretence  of  printing,  but  took  oift 
the  n).!rk  >.  Therefore  the  intent  made  thenv  guilty  of  Itea!- 
\n<^  (yh  /  ;'^/- ;  as  in  an  horfe  taken,  from  the  owner  under 
pretence  ot  trying  his  paces. 
L  30  3  2d  Objeclion,  To  three  of  the  bail,  fix  being  oftercdp 
and  that  they  muft  give  four  bail ;  and  Mr.  Bearcroft  faid^ 
that  when  more  was  offered  than  the  law  will  require,  as  four 
are  required  in  the  cafe  of  felony,  they  muik  be  able  to 
juilify  all. 

Court — No  fuch  rule. 

3d  Ohje8wn^   In  the  cale  of  felony,  lefs  than  four  are 
never  taken. 
The  court  denies. 

4th  OhjtSkn.  Againft  the  bail ;  notice  of  fix,  and  three 
allowed ;  one  of  whom  does  not  appear. 

Court  agreed  not  to  admit  bail,  unlefi  the  third  appeau>» 
ed  J  and  obferved,  that  it  is  an  exception  asiinft  the  pcrfbn 
ofiTering  bail,  to  have  ib  many  excepted :  One  was  received 
at  laft,  of  thofc  excepted. 

The  profecutor  confents  that  they  ftay  in  TothilUfields^  on. 
cuiiuition,  that  they  be  delivered  up  on  nuticL. 
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Barker  ^mnfi  Freeman. 

On  Conftru£lion  of  a  Deed. 

1 IMITATION  to  fuppurt  an  eilate  tail,  ran  in  the  C   3  ^    3  * 
J  following  terms  

Ellate  for  ninety- nine  years,  if  the  tenant  ihould  \o  long 
li^e;  anil  after  his  death  to  truliecs,  to  prel'ervc  contmgent 
rmainders  during  his  life. 

Argued,  That  this  limitation  being  repugnant,  the  fub- 
fouent  eitates  were  all  void.  That  tiie  dL*f'  jn  of  the  let- 
tier  could  not  be  known;  that  it  was  ni(/rc  than  obfcurc 
2nd  untechiiical,  it  was  unintelligible,  nonienfical,  and  im- 
praCu'cab!^ ;  and  an  utter  contradii^Hon.  vThe  fettler  was 
mafter  of  the  queftion,  and  has  faid»  the  eilate  of  the 
truilces  ihall  not  commence  during  his  lifcj  but  after  his 
«ieath.  An  ef^ate  for  ninety-nine  years,  is  not  an  e(hite 
ior  :  So  that  the  remainder  is  void  at  its  creation,  for 
»>nt  of  particular  cftate  to  fupport ;  for  it  is  not  to  com* 
mencc  tiU  after  his  death*  And,  in  conftru^tion  of  hv^ 
his  life  may  out  ftand  the  term,  and  then  there  will  be  no 
dbte  ont  of  which  the  remainder  can  fpring ;  for  it  can- 
not veil  daring  his  life,  he  has  cxpreiled  the  contrary  \  and 
alter  his  death  it  cannot^  hecaufe  the  particular  elHte  is 
^hon  of  an  eftate  for  life. 

In  the  cafe  of  Dormer  v.  FwUpue^  1 762,  In  the  Ilouie 

of  Lords.  Liniitation  of  an  eflate  to  J'ihn  Dormer^  and 

•his  Iseirs;  and  if  he  died  without  iillie,  to  i^ji*".'  Donntr 
far  iiinct)'-iiiiAU  vuiO-s.    And  oa  oii  dcaiii,  j/  I  j-ncr  e\pi- 
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ration  of  the  term,  to  the  truftccs  named,  to  prefcrvc  con- 
tingent remainders  during  life.  The  fame  incongruity  was 
allcdged  :  And  had  it  not  been  for  the  words  «*  or  fooner 
3S  expiration  of  the  term/*  would  have  been  a  cafe  in 
point.  An  eftate  for  life,  to  commence  after  death,  is 
void  :  But  the  cxpj^ation  of  the  terin  might  have  happen- 
ed by  effluxion^  forfeiture^  or  various  ways.  Ihere&nre^ 
if  it  was  then  determined  thofe  words  only,  or  fdoncr," 
made  it  gpod)  it  appears  an  exprefs  determination  in 
iavour  of  the  preient  objediion.  As  to  the  do£irine  of  re- 
j?£Ung  inieniible  words  it  cannot  be  difputed,  they  mt%j 
rcgt^,  or  more  properly  diiregard,  infenfiblc  words ;  that 
is  words,  I  fuppofe,  that  cazmot  be  underftood.  Words 
are  not  infenilble  that  are  contrary  to  other  words  in  an  in- 
fbument,  but  very  operative;  they  make  it  eflfcdhiaHy  void, 
Serjeant  Glym^  on  the  other  fxic-^This  is  a  point  which 
your  lordihips  left  open,  having  decided  the  reft }  and  is» 
whether  an  efbte  of  freehold  paOTed  to  the  trunrres  to  pre- 
icrve  contingent  remainders,  or  not.  In  which  laft  cafe,  the 
whole  intent  ^ils  of  all  parties.  We  contend  it  to  be  1  re- 
mainder to  the  truftees  of  an  cfh.tc  of  frechoid,  an  cftate 
for  years  only  between ;  which  beii^  a  chattel  intereft,  the 
freehold,  having  nothing  elfe  betwoen»  commenced  imme> 
dlately  to  the  truftees. 

Tbe  very  part  to  which  your  lordihtps  apply  your  alten* 
tjon  at  prefent,  proves  the  intent,  that  the  ^ruftees  mud 
take  immediately  on  Airrender^  forfeiture,  or  other  acci- 
dental lapfe  of  the  term,  before  death  of  the  tenant  for 
years. 

The  true  method  of  conftruing,  we  Aibmity  is — ^rcje^ 
ing  the  words  **  after  the  tieceafe,"  or  fupplying  other  words, 
•*  or  (boner  expiration,"  It  is  faid,  there's  no  pre- 
tence nor  precedent  on  the  books,  for  reje^ng  any  words 
not  merely  infcnfible.  In  Lord  Coie^  an  eftate  to  heirs 
male,  without  faying  of  his  body,  makes  a  good  fee-fimple, 
rejecting  the  word  "  male."  So  in  all  conditions  of  a  deed» 
or  limitations  of  a  fettlementr  a  word  not  only  that  defeats, 
but  makes  lefs  beneficial  than  the  fbrmer,  is  always,  by  the 
conftant  courfc  of  the  conlfaruftion  of  law,  rejected. 

lu  this  cafe,  if  we  do  not  reje^  the  words  contended  for, 
a  fettlement  in  confideration  of  marriage  will  be  totally  de- 
-  feated. 

Confidered  as  a  common  condition,  it  Ihall  be  taken  be* 
neficiaOy  to  the  grantee ;  that  is,  in  the  import  of  It  to  the 
truftces  I  but  it  is  objeded,  why  ihould  we  not  rejef^  worjds 
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npttgmnt^  on  one  fide  as  wcH  as  on  the  odier  ?  And 
diai  the  wliole  intent  would  perifh  to  the  parties  on  both 
fides  I  contrary  to  the  maxiniy  tit  res  magis  valiot  fuam  pe* 
re^\  fi>  by  the  mere  dry  rule  of  conftnioion,  we  mud  re- 
je&infaTour  of  the  grantee.  They  fay,  reje£Uon  vrould 
be^  infiiflScicnt ;  but  we  muft  fupply*  I  nnift  faj,  by  hnpU- 
catbn  of  bw*  I  fiibmit,  the  words  «  or  fooner  ezpinv- 
tion**  might  be  nnderftood.  It  was  hetd  in  Jhrwur  i?arw  C  33 
ufcue^  they  misht,  even  fuppoiing  the^  were  not  taken  as 
inff^rtedy  and  uat  the  infertson  was  principally  for  ihe  be^ 
nefit  of  tfaofe  who  were  to  take  advantage  of  forfi^tQre.  I 
hope,  therefore,  your  lordfliips  witt  adjudge  the  efiate  to  be 
veiled  in  the  traftees,  and  that  the  plaintiff  ihall  recover* 

Mn  Ihpmng9^1  never  underftood,  that  eveiy  deed  waa 
ahfohitdy  inddSeaadble.  It  foems,  die  intention  is  all  in 
aU}  and  once  find  ont  that,  all  cxpreffion  is  foperfluous, 
and  no  repugnancy  of  words  can  cover  the  intention,  but 
that  it  wttl  appear  with  fufi|dent  certakty  and  eft£t  I 
never  did  nnderftand  fuch  an  extent  of  conihru^Uon  was  or 
coidd  be  allowed.  If  the  intention  be  difcovered  to  pro- 
icrve  commgeiit  remainders;  if  he  had  only  named  the 
pcrfons  he  meant  to  take  in  fucceflion,  without  appointing 
limitations  pr  afcertaining  the  ei^ate  to  pafs^  and  was  to 
fay  only  **  Ws  my  intent  that  contingent  remainders  be 
preferved,"  the  court  will  make  the  limitations,  afcertaln 
the  quantity  znd  (quality  oi  the  eflate  *,  and,  on  this  iingle 
hint,  firame  and  execute  for  him,  a  complete  will.  Is  an 
cftate,  then,  in  futiiro^  to  be  made  one  to  commence  im* 
mediately  ;  an  eftatc  for  years,  to  be  made  a  freehold ;  an 
cftate  for  life,  a  fee-fimple  1  (All  tKffe  are  new  principles, 
poikively  allerted.)  Wh.it  would  not  be  the  confufion  ? 
AH  the  language  of  the  law,  all  the  technical  terms  infifteij. 
cn  in  liich  niimbei  s  of  cafes,  all  vunifh:  All  were  argu<rd 
(it  intentiuii  cnoughj  by  ignorant  men,  and  detcrmin- 
Cvi  by  ignorant  judges.  It  feems  to  ftrikc  at  the  founda- 
tions of  all  law.  I  have  often  hear4>  one  only  ill  deciiion 
ii  productive  of  more  inifchief  than  can  poflibly  be  compen-  ^ 
fated  by  any  good  to  individuals :  But  it  feems  we  muft 
feck  from  uuliority,  what  can't  be  had  from  argument, 
lii  ;he  dett  1  mination  of  the  cafe  which  has  been  difputed 
between  us,  which  my  learned  friend  alferts,  impowcrs  the 
court  to  aher  and  infert,  and  reject  generally,  the  opinion 
i>.  we  ciiiiu  t  alter  words  in  the  deed;  we  cannot  infert 
wurU&,  but  wc  fnay  rcjc^  words  merely  infeoilble.    }i  there 
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is  room  for  two  c<mftru<^ons,  equally  legal,  then,  I  on* 
, '    derftand)  the  court  may  choofe  that  which  anlwers  the  intent* 

ut  res  magh  valeat.  It  is  2  great  deal  morey  that  the  coiirt 
is  requiifd  to  do  here,  than  the  court  ever  granted  to  a 
will: 'It  defeats  the  favourite  fucceflion  of  the  law,  by  tajc- 
sxig  it  from  the  heir  at  law.  Even  if  a  teftator  fays,  I 
mean  to  diiinhcrit  my  heir  at  law;  hc*s  a  rafcal,  and 
fhall  never  have  a  iixpence  of  my  money  \  '  if  he  limits  it 
no  where  elfe,  it  goes  to  the  heir  :  And  I  hope  this  will  be 
the  laft  of  the  laws  of  Englaful  which  fhall  be  over-turn' d. 

I^rd  Mansfield,  After  reciting  the  deedy  concluding 
with  limitations  in  tail  to  the  firlk  and  every  other  fon,  h/is 
lordAiip  proceeded  to  judg^ient  upon  the  point  particularly 
inqueilton. 

^  ]  The  intent  of  the  parties  depends  on  this,  whether  there 
js  a  good  eftate  of  lireeholdt  to  fupport  the  limitations  to 
the  firft  and  every  other  fon. 

There  is  no.  refulting  tife  in  the  grantor ;  nor  fpringing 
iife>  as  in  an  executory  deviie»  to  the  tniftees.  The  dSer* 
ence  of  fiivour  heiween«a  will  and  a  deed,  is,  as  to  the 
technical  terms  of  limitationi  which  are  required  in  a  deed* 
but  may  be  difpenfed  with  in  a  will :  But  intent  (as  in  Lord 
Chief  Juftice  fViiUis  opinion)  muft  be  equally  pre(erved. 
This  contradi^on  leaves  no  doubt  of  the  intent,  it  being 
on  a  valuable  confideration  for  a  ietdement  to  ifiue.  The 
great  opinion  in  the  Lords  went  againft  the  £kri£l,^  technical, 
verbal  terms.  The  limitation  is  not  after  death  there, 
iin}*>ly,  but  the  end  or  fooner  determination*  Where  there 
are  any  parts  to  (hew  intention,  the  courts  muft  lay  hold  of 
them }  as,     or  other  fooner,'*  But  as  thefe  words 

would  have  overturned  the  latter  branch,  (for  it^s  a  limita- 
tion to  the  iirft  and  every  other  fon  Kving  *,  the  anceftor^s 
was  an  eftate  intcrpofed,  wlthcAit  freedom  to  fupport  it) 
therefore  they  rejected  the  words  after  deceafe,"  as  infen* 
liblei  though,  certainly,  they  are  words  not  without  an 
operative  meaning* 

The  limitation  is  to  prevent  the  father,  with  confent  of  the 
fiin,  from  barring  the  remainders  without  the  truftecs :  Arc 
not,  here,  the  words  «<  after  his  deceafe,"  followed  by  «*  to 
«  preferve  comingent  remainders  during  his  life,"  anfcnfible  ? 
'  Therefore,  I  am  of  opinion,  either  after  deceafe"  fhould- 
be  rejected,  or  ^  other  foonct  determination"  be  fupplxcd : 
And  this  will  be  rule,  when  intent  can't  be  made  out  from 
the  body  of  the  deed. 

Bail 
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O  T  admifliWri  on  accoontof  effi^ts  abroad. 

« 

Award. 


MOTION  t9  &r  piide  an  av^  for  ihat  the  arbU 
trator  had  awarded  cofts  of  arbitratioDy  without  fpe» 
col  authoritj-fbr  (b  doing. 

Mr.  Mamfieli  argaed.  That  arbitrators^  withont  (jpecM 
aathority,  have  no  fuch  power. 

Mr.  Dunning — This  is  not  a  fpecial  arbitration,  but  a  ge-  • 
iiml  one  under  the  a»5t,  tp  (JciLi  Liunc  all  JiiK ivr:cca,  u.iiJ 
<Io  complete  iufiire  between  the  panics  j  the  c oils  of  the  ^  35  3 
icHoTi  and  arbitration,  as  wdl  as  the  debt,  have  been  pivcn 
xiy  ihc  arbitrators  again  ft  the  dctL-ndant  in  tl)i.>  c^fe  j  bcr 
caufe,  in  their  judgmeot,  the  dcfcnd^t  ihouid  never  have 
litigated. 

Mr.  AI  irjsjiefd — I  conceive,  the  power  of  the  arbitrators 
is  to  decide  diiTcrences  between  the  parties  at  the  time  of 
1  umiiTion ;  and,  beiides,  there  is  the  great  inconiiltency 
of  its  being  fakl  that  coib  ihaU  nQt  be  paid,  and  yet  they 
tax  cofts. 

Mr.  Dwtniitg'  Suppofing  the  debt  lool.  and  the  cofti 
5!.  and  105  1.  cofts  given;  then  they  fay  they  will  give  no 
colh}  that  is,  having  included  the  cofts  in  the  fuU  fum^ 
thcT  addy  £of  fear  ^  mifiake,  the  cofts  ihali  not  be  paid 

bcudcs. 

Lord  MtmsfiilA — ^t  only  appears  an  maccur^  in  the 
wording ;  but  I  lee  no  reaion  toiet  aiide  the  ;iward  on  it« 

Mr.  Mansfield- — your  lordihip  thinld  the  award  mxf 
be  fubftanttated  in  the  Teft>  the  cofts  of  fJtie  vlntration,  at 
ipft^  win  not  be  good. 

Lovd  MansfiM — ^Fts  a  very  nice  <Uftin£tion ;  It  does  not 
sppear  upon  the  face  of  the  award  \  if  it  had,  you  might 
legally  have  taken  avail. 

M  .  Juftice  Aflon  fl  think]  of  the  Ume  opinion. 

Mr.  CofL*per — In  cale  oi  Gila  v.  U/nUrwood'y  cofts  of 
the  rv*ference  wi  re  rot  allowed  to  be  difcharged  j  it  not  ap- 
pearing u|x>n  the  fnce  nf  the  award. 

Lord  Aiamfiiid — 1  Jie  cai'c  cited  by  Mr.  Cowper  is  in 
poinr. 

Let  the  rule  be  difcharged. 

Gregory 
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Giegor)'  (^rnnfi  Onflow. 

ON  a  motion  for        Jittachmeiit  for  contempt,  in  re-  I 
ilfling  the  llicriii  ui  K)hriujoui     on  an  an  eft  fur  I 

debt.  ' 

On  the  plaintiiT's  a/riuavlt,  it  nppear^:rl,  thpt  they  were 
afTaultcd  in  .itttrnipting  to  excciue  the  war  rani,  and  one 
!iad  ills  arrn  beaten  to  a  iel!y  ,  a^.d  that  tl^-  deft'i,('ant  O//- 
Jlcw  took  irom  iltciri  the  Kiiig'^  ^vsn•:ln^i  tli.it  they 
got  away  the  defendant  by  fuixe,  from  the  K^nds  of  kgal 
proceis 

C  3^  •^«^^»'^^^^"i^2tji  if  true,  the  flierirT  n-ight  and 

ought  to  have  returned  a  rcfcuc ;  that  they  had  hrhnved 
violently,  and  refufed  bail  j  and  tliat,  excopt  the  m;rnpho- 
ricalmjui^  of  being  beaten  to  a  jelly,  all  the  harm  that  had 
happened  was  the  entanglement  of  one  of  their  fpurs  in 
one  of  the  women's  petticoats.  As  for  the  contempt  of 
the  court  charged,  in  faying  many  deriding  words,  they 
could  not  have  aufwercd  more  pofitively  and  prccifely,  if 
,  they  had  anfwered  to  intenogatorics.  And  hoped,  therer 
forcj  his  lordflalp  Voiild  not  think,  it  nee eflTary  to  interpofe, 
by  the  extraordinary  afTifrancc  of  attachment,  but  dU- 
charge  the  rule  without  cofts. 

Mr.  Dunnin^y  on  the  contrary,  That  the  fhcrifF  had  a 
right  to  choofe  his  remedy,  if  he  thought  attachment  bet- 
ter than  returning  a  rcfcuc.  That  the  metaphorical  harm 
w.is  only  metaphorically  anfwered  j  for  tliey  admit  the 
plaintitl,  being  a  p^rfrtt  large  man,  got  a  little  hurt,  but 
don*t  believe  his  fide  was  all  a  jelly.  At  leaft,  then,  I  fliall 
[>ain  by  an  attacliment,  an  cftimate  of  the  quantity  of  his 
fide  that  was  made  jelly.  Onfcnv  owns,  that  being  ft  ruck 
at,  he  gave  a  blow  with  thefliovel  at  Grrgcry^  and  leems  to 
have  relied  much  on  his  wife,  mother  and  lifter,  to  faciii^ 
tate  his  efcape.  This,  my  friend  lays,  is  very  natural;  I 
adm.it  it ;  but  I  hope  he  does  not  think  it  legaL 

As  to  the  objecriou  of  not  returning  a  refcuc  j  they  ob- 
ject being  treated  with  s-reat  lenity  by  a  procefs  being  taken 
nut,  where  they  will  h  ue  every  advantage  legally  poiTihle,  . 
intlead,  of  being  concluded  by  a  much  feverer  mode  of  ac- 
tion. 

The  contempt  of  the  court  will  perliaps  be  better  an- 
fwered, when  thev  come  to  Iwenr  upon  inttTrogatorlcs,  in 
anfwer  to  the  charge  againil  them,  bdorc  tixe  mailer  of 
this  court. 
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Lord  Man^M-^Thiat  appear  faults  on  both  fides; 
Onfi&w  confefirs  ftrikmg  fir  ft,  (hotrthe  (hovel  cufjie  in  does 
Bot  appear ;)  and  thej  reftifed  baU. ' 

I  think  It  would  be  improper  to  proceed  on  an  attacb- 
Qcnty  as  the  parties  could  not  anfwer  farther* 

Let  the  rule  be  difchargcd. 

Elderton  againft  Freemantle. 

ON  a  promiflbr3r  note  for  a  debt  contra£ted  by  an  mfbU  T^tmer*. 
▼ent  debtor  before  his  difcharge,  riven  to  a  tniitee  8dwnlwr& 
fcr  the  benefit  of  the  creditor,  ^^^^ 
B(r.  HaMnmd^Kn  infbivent  debtor^  before  he  went  to  ^  07  J 
prifon  owed  36  L  he  was  afterwards  diichargcd  by  the  a> 
ralTeat  aft  ;  and  then  agreed  and  promifed  to  pay,  by  two 
^abeas  a  monthi  the  whole  fum  \  and  having  thus  diichaiv* 
cd  twelve  guineas,  oh  his  inability  to  pay  more,  the  crem* 
yiK  cune  on  him  to  prove  a  new  debt,  on  a  new  pramfe  t 
But  not  ^wed* 

In  the  cafe  of  iW  ▼«  Chihen^  Common  Reas,  H*J^ 
Term  1772.  ChUun  was  an  attorney^  he  was  Indebted  b^ 
iiore  his  dHcharge  on  this  very  aA  of  G.  3.  1769 ;  he  pvo* 
inifed  to  pay  that  debt  after  his  difcharge ;  and  concluded 
ignorantly  in  his  count  in  the  a^Hon  brought  againlt  him> 
to  the  countnr  and  not  to  the  court. 

Serjeant  Da^rj  Mras  then  coonfel ;  and  was  hdd  by  tho 
coort  to  have  fpofcen  the  very  fenfe  of  the  a^  On  ac- 
count of  the  informality  of  the  plea^  he  faid  the  defendant 
was  concluded ;  but  that  the  intention  of  the  a£t  being  to 
.Relieve  infolvents,  was  to  be  taken  liberally,  largely,  and  in 
its  full  extent ;  fo  as  to  dilcharge  the  perion  of  the  debtor 
of  all  debts  contra^ed  before  the  a<fl. 

The  only  queftion  here  is,  the  difchargc  of  the  pcrfon 
of  the  debtor,  for  the  acl  does  not  difchargc  the  debt ;  if 
the  debtor  is  an  honeft  man,  he  will  give  a  written  docu- 
lOOMof  the  debt,  on  which  the  promiilory  note  was  given 
tothc  truftee^  for  the  bcii^-llt  t>F  ElJcrton  and  Hall-,  which 
tniftdielaw  will  recogni;'.c,  and  not  take  it  as  a  note  to  a 
^kiid  pcrfon  in  exiInguilLiiiciu  ;  ISor  tan  it  be  underitood 
•tthfrwife  tJian  the  old  debt,  witl^  a  new  proinife ;  nor  is 
the  debtor  to  be  taken  to  engage  for  more  than  payment, 
that  he  wouki  furrender  (or  ought;  lui  pcriun  to  be  !□>• 
prifenod. 
judgcicnt  for  the  defendant. 
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X^afe.  This  was  on  dcmiiT-rcr,  and  the  points  on  which 
Mr.  Hammond  argued,  wcic,  th;»t  the  trult  and  note  to 
a  third  perfon,  for  the  brncfit  of  tlie  original  creditors, 
was  no  cxting'jifhment  of  the  duhr  coiitra(f:ted  before 
the  di (charge,  under  the  inlolvcnt  ait,  and  creation 
of  a  nLW  one  fubfeqiient  to  the  act :  And  tiiat  the  per- 
fon of  the  defendant  waj»  not  Hable,  but  dlfcharged 
under  th«  infolvent  a£t.  On  thefe  two  points,  parti- 
cularly the  fccondj  tbie  court  grounded  their  detenxu* 

V 

Information^ 

The  King /^^m^  Wallis  and  Clarke,  Bailiffs  or 
Chief  Magiltrates  of  Ipfvvich  in  the  County 

of  Suffolk,  .and  Otjiers. 

ON  tbe  infbrnifttkm  of  Bsmford^  «  cofice-Houi^-feeeper 
of  Sffwtch^  for  pertain  mifdemeanors  

Bmifird  allcdgcd)  that  they  had  quartered  nSnc^foldiera 
on  hinii  and  three  {lOffes^  for  which  he  had  no  accommo- 
datton* 

That  WiMsliTA  prohibited  playing  cards  at  the  plaintiff'^ 
cofiee-houfe  \  till,  on  advi€e>  he  vas  informed  fuch  amiife* 
ments  were  lawful. 

TTiat  IVallh  quartered  them  out  of  malice  to  him  *,  ;^nd 
that  he  has  keen  a  longtime  47  1.  out  of  pocket. 

Siuhbingy  a  brandy-merchant,  in  fupport  cf  Banford^s  af« 
lidavit,  fays  that  his  trade  is  much  difcouraged ;  and 
that  his  cuftomers  fay,  they  muft  deal  with  the  Clarkes^ 
*<  IV,  and  J,  or  they  (hall  be  ruined  by  foldicrs  quartered 
**  on  them." 

Another  deponent  complains,  tliat  Clarhc^  on  his  repre- 
fentiflg  tlie  number  of  foidieis,  dcfired  to  ice  the  billets, 
and  tore  them. 

On  the  other  fide,  the  connfel  for  Wallis  and  the  Clarkes^ 

allcclgetl  in  their  defence,  from  their  afhdavits,  that  IVallis 
being  informed  of  an  houfe  encouraging  gaming,  fcnt  for 
the  perfon,  who  compbined  «*  that  it  was  very  i\ard  j  for 
«  Bit/,foni  had  people  pamtng  from  morning  to  night 
lliat  on  this,  a  general  order  illucd,  to  fupprefs  all  ihofe 
hwifefi,  of  which  there  are  many.  Afterwards,  that  going 
to  BttrJ.jrd  Sy  he  w;is  ver}'  fcurrilnuily  treated  by  Banjord'^ 
ciinomcf?,  for  interrupting  their  pbv.  On  which,  he  fays, 
he  dUcuur*i^ed         uuurc."      iiiaC  Banford  came  and 
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nnpLiiiicd  of  being  over  quartered,  which  WaH'u  deni'»d, 
*  r  tiir.  he  could  Dear  it  bciur  than  \noit  oihers:  That  he 
hjiind  be  was  encouraged  to  iiy  in  the  lace  of  jufticCy  whick 
iiC  would  not  fu^er  as  long  as  he  a^ed  »  a  magiilrace  \ 
ibt  Banford  had  been  ihamefuUy  favouredi  and  due  he 
uoald  have  hs  proportion  qacreaied  now«  That  he,  Mr. 
WJUst  would  afterwards  have  adviied  with  all  the  julBces^ 
to  fee  whether  Batif»rd  was  over-<)i2artered;  and  that  Sqmrf^ 
m  Attanej  00  the  port  of  Ba/ifird,  laid,  he  did  not  wiih 
t)  proceed,  and  was  fatisfied. 

As  to  the  cii^Ligc  agaiurt  CLirhe^  of  t^ur^ng  bill^t^^  the  L  39  J 
iiiwer  ^^.ven  is,  that  it  was  to  pr^iv  nt  ineu  from  getting 
^-iktcd  Oil  three  or  iour  places  at  once,  and  contribution 
ttciag  raifcd  accordingly.  He  denies  i^ihbbwg\  aiiid.ivit,  of 
^  cattomcrs  of  Stubbing  refuting  to  deal  but  with  LLrke^ 
«D  account  of  billeting  fofdicrs  :  And  refers  to  the.  regiftert 
dot  Uark/s  trade  has  decreafed  iince  he  was  a  magin;rate. 

it^>pears,  1  thiak»  that  there  are  one  hundred  and  feven 
iiccnfed  hoiife»  in  Ij/jHci* 

Serjeant  G^fna  was  on  the  iatne  fide  with  Mr.  Wallace  \ 
«d  added,  tnat  he  hoped,  the  rule  againft  the  defendants 
tcuid  be  difcharged  with  colts. 

-iir.  Dunnijig^  lor  the  inlurMiuiit.    That  the  conjpblnt  is 
very  ferious  ;  that  IFallis  rcfentcd  his  cxclalion  from  a  lu- 
c.'^tv,  whicit  he  purfucs  now,  as  \ery  periii(  ioits ;  that 
y/tJiis  did  not  uiuahy  biiict  there  btrfore ;  that  the  billets 
s^ere  niiis^Uf  Signed  by  one  juitice^  but  this  by  two,  in  which 
if'u.iu>  nauae  was  unneccflary.    That  the  party  in  tpwn 
»crc  Sir  'JcfJbn  Mcrduunfs  ilngoonSf  about  lixty  men  and 
lioay  hoHe»  that  there  was  at  Teaft  one  hundred  and  five  H« 
ceaiai  hoafes  in  fyfwkh  \  and  therefore  Banfird  had  more 
much  quartered  on  him  than  his  due  proportion ;  that 
ajc  aecominodations  were  not  good,  by  Mr.^  Wallis^^  own 
c^jofcfiion,   who  fays,      the  houle  lU-rives  iu  prolits,  not 
**  from  the  lodgings,  but  from  the  coinpany  that  l wines  to ^ 
"play  there."    That  *tig  iaid,   Mr.  WaUis\  conducl,  if 
irregular  and  Dpiireilive,  is  the  riril ;  that  'tis  the  hrit,  is 
ii.aiuiited  for  eaiiiy.     Tis  adniitted,   the  lodgiug-rooms 
^  juft  fulHcient  for  the  family  only.    The  argumoit  is^ 
yoti  have  not  room  for  hories  or  foldiers  now,  but  you ' 
^saay  have  both}  the  long  room  you  ufc  for  unlawful 
ffiaeif  and  from  whkh  that  profit  ariies  which  makes  it  ^ 
fit  yon  have  fo  many  men  and  horics,  <}uartered  on  you, 
"  Aide  that,  and  make  part  into  ftabling,  the  other  part 
^  fer  lodging  room  Ibr  the  foldiers.''   Mr.  Wallh^  in  his 
aSdsTlt,  explains  his  motive  \  "You  have  ilown  in  the 

<c  face 


Digitize<rby  Google 


Trinity  Tcnn,  12  Geo,  3.  K.  B» 

^  face  of  juf^ce ;  one  of  us  nnift  &U :  I  will  lerel  yoay  m 
^  parKh  in  the  attempt/* 

As  for  the  application  to  the  juflices,  if  any,  that  it  w» 
,  fct  up  for  colour  to  ruin  and  iicliroy  tliat  houfe  wl>ich  alone 

he  wanted  to  dcfbrov. 

As  to  the  dropping  of  the  enquiry  before  the  juftices,  it 
arofe  from  Mr.  Stnntorty  one  of^the  juitices,  tcUiiig 
"  th^t  thrir  inrirdiccion  extended  not  to  review.** 

They  iriy,  thry  had  a  deli  re  of  luppr.  fling  the  nma^ing 
number  of  thefe  houics :  Have  they  iuppreifed  many  (  If 
C  J  they  had  fupprelTed  B(inf^d*%  for-his  fappof<Kicnzne)  which. 
I  am  authorized  to  fay  now  is  none,  their  motive  wouM 
have  appeared  \  if  they  had  ftnick  off  more^  diey  wwild, 
have  fupprefied  thofe  with  whom  they  had  no  qaarreL  At 
for  Banfsf^%  bdng  the  heft  bonfe  in  the  town»  Mr*  WaMu^ 
the  defendant)  fays,  it  is  not' lb  10  the  lodginos,  which  ave 
allowed  but  fuffident  for  the  family ;  but  he  infers  the  pro-  I 
fitif  fipm  the  gaming  and  extravagance  which^  he  fays,  he  ! 
fee*  is  carried  on  there. 

Lord  Mansfield — When  application  is  made  for  an  in- 
formition  againll  a  magi^lrate,  for  partiality  and  corruption, 
the  whole  cafe  ought  to  be  flated  ;  for  out  of  the  whole  the 
grounds  mui^  ariit,  on  which  farther  proceedings  may  be 
granted  or  refufed. 

So  vexatious  a  method  of  enquiry  into  the  conduct  oi 
men,  expofed  by  their  o&ce  to  much  mifreprefenution,  as 
that  which  omits  very  material  points,  and  refh  on  thofe 
only  perverted  by  falfe  confequenoes  which  ferve  the  profc- 
oition,  merits  to  be  diiconntenanced*   In  the  inftance 
fere  O89  Bm^sri  has  been  guilty  of  an  attempt  to  impofe  on 
the  court.   He  fbtes  what  may  look  like  an  mtentioo  of 
overburthening  him  in  Wailu^  and  omits  the  prior  part  of 
the  afiair.   A  ieijeant  (it  appearSf  at  the  coming  out  of 
the  fbte)  and  fbur  men,  were  ient  to  be  billeted  at  Bub^ 
ford*%»    Though  the  men  were  wet ;  though  after  a  long 
march,  and  arrived  at  night,  in  very  bad  weather,  (in  AT^?- 
vemhcr)  he  would  not  admit  them  to  the  kitchen  fire;  but 
turned  them  out  to  ihift  for  themieivcs  as  they  might  be 
able. 

The  fcrjeant  goes  and  tells  the  magiftratcs  their  orders 
were  not  obeyed.  In  the  mean  while  a  great  cliuurbaiice 
cnfues,  and  a  j  erfon  who  happened  to  hear  it,  begs  for 
peace,  that  fome  care  might  be  taken  of  the  foldiers. 

Clarle  and  Wallis  remove  the  foldiers  to  the  Whiu 
and  the  Crofs.  So  far  were  they  from  malice  to  Banfird^ 

that 


Digitized  by  Google 


Trinity  Term,  iz  Geo.  3.  K.  B. 

ihn  they  Hiewcd  improper  favour  to  him.  AftervarJs  a 
man  comes  to  the  kiiowlecige  of  IVallisy  who  kept  a  billiard 
t-vjle  *,  he  is  fummoncd,  confeifts,  and  begs  t!uit  Banford 
ir.d  many^  others  may  be  put  do^^m,  cr  othcrwire  he  fhall 
be  rumed.  On  this  the  magiftrates  give  a  general  order 
agatoft  all  the  liccnfed  houfes  lufpe^ed  of  exerciiing  unlaw- 
ful gaaicSf  and  at  unfeaibnable  hmm.  Very  fcurrilous  be- 
l.iviour  paflet  againft  Wallis  at  his  cocnmg  Into  Banford^ u 
Sqttitr  and  anolhar  attqrnej  teU  lum  they  wonder  at  the 
iin|Midaice  and  ignoraace  of  the  magtibates;  That  thej 
woe  geiitleinen»  and  had  a  right  to  pla/  at  what,  and  in 
what  manner,  they  pleaied.  'Tis  iaid|  and  it  appears  like* 
If  cnthefiKC  of  the  affidavittfy  that  an  aflbciation  has  been 
entered  Into,  to  intimidate  the  magilbates,  and  to  fupport 
the  prolccutiun. 

Some  time  after,  Banford  ha;?  nine  foldiers  and  three  C  4'  3 
horfes  quartered  on  him  :  He  goes  to  Mr.  IVaUisy  fays,  he 
thinks  himfclf  ill  uicd  in  being  burthencd  by  (b  many. 
U'aiiis  anfwers,       I  do  not  think  you  are  ill  ufed ;  for 
"  where  the  Lion  and  Crojs  have  twelve,  you  ought  to  liave 
eighteen.    I  was  much  iurprifed  to  £nd  you  have  been 
ihamefuUy  excofed  thefe  three  years,  from  having  anjr 
"  quartered  OQ  you.    You  have  flown  in  the  face  of  juftke 
"  and  the  laws ;  to  which  I  under dand  you  are' encouraged 
••by  a  fct  of  diflipated  heroes.   Whiklaaas  a magiftrate, 
••beafibred,  I  doll  fupport  jufHce  and  the  laws  to  myut- 
^  aoft;  One  of  us  muffc  rive  way ;  and  I  will  either  make 
Mott  £dl,  or  periih  m  die  attempt.'*   Thefe  words  he 
wd,  or  feme  tp  the  like  tSSt&^  importmg  a  fpirited  refolu- 
tioe  of  maintaining  the  duty  of  that  authority  with  which 
he  was  entrufted.     A  viuhition  had  been  committed  by 
Banf^d  of  the  duty  and  refpe^t  he  owed  to  the  laws  i  and  ' 
it  feemed  but  equitable  his  piopttrtion  fhould  be  encreaicd, 
^^ici  he  had  warded  the  jull  burthen  fo  longi  and  with  fi> 
ttiuch  contumacy. 

Clarke  has  little  particularly  againfl:  him,  except  his  acting 
with  W allhy  in  quartering  the  nine  foldiers  and  three  horfes^ 
(for  what  is  faid  in  the  affidanrit  of  Sufan  Groves  defenres  no 
attention.)  It's  true,  the  affidavit  fpeaks^  that  for  not 
dealing  with  Chrki  fhe  had  been  fo  over-run  with  foldiers 
that  fhe  was  forced  to  quit  her  buiinefs  and  habitation ;  but 
ihe  deaiestlie  truth  of  that  hEt,  fays  fhe  did  deal  with  him» 
aid  that  fhe  was  not  overbnrthened ;  and  expreifes  great 
S^Bcemj  that  fhe  was  deceived  by  the  affidavit  read  to  her» 
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in  fitch  a  manner  tiat  (he  could  not  tell  hoirto  tended 
Hand  it. 

A  circntnftance  is  mentioned,  That  a  man  came,  wh» 

r.iid  ho  thought  he  had  b»'en  overburthcned  \  Clarhi  fays, 
I  can't  help  tili  the  next  ciiaiifre  of  Our*rters ;  and  thcii  I 
•*  will  relieve  vou."  The  oihcr  rhen  iub;oins,  "  I  have  lo 
"  little  Je^iTiiVTs  with  you,  1  hardly  know  how  to  a  Ik 
**  to  fubjcribe  to  my  bowling-green.'*  'J  o  which  Clarh 
replies,  No  mattter;  I  don't  do  for  the  trade,  but  I 
'*  don't  mind  half  a  guinea :  However,  if  1  tliink  of  yov, 
«  tliink  of  me.'*  Is  not  this  referred  to  the  fubfcriptioo, 
and  the  return  he  thought  reafonable  for  it  in  the  ouo'i 
cuAom  ?  Has  it  any  thing  to  do  with  the  quartering,  an4 
relief  from  that ;  which  he  ]iromUed  before  hand,  as  im 
as  it  could  be  reafonably  done  ? 

'  I  think,  therefore,  thefe  ought  to  be  difcharged  with 
cofts ;  and  if  the  anfwer  of  J,  Clarkif  did  not  appear  anw 
biguous,  together  with  anwier  drcumftance,  I  ihoald 
think  the  fame  as  to  him.  It  appears,  on  being  aiked  whe- 
ther there  were  not  lucrative  prolits,  which  inclined  him 
to  talce  the  troubleiomc  and  uniiiaukfui  oiiice  of  bilietiilgi 
certainly,  fays  he,  I  confefs. 
C  42  ]  He  anfwers  to  the  charge  of  this  convcrfation,  that  he 
never  acknowledged  the  taking  any  lucrative  profits. 

What  has  more  weight  with  me  is,  that  a  pcrlon  think- 
ing himfcif  ovcr-quartcrcd,  applied  for  a  removal  of  two 
ioldiers,  and  two  other  men,  and  befpoke  fome  ipirits*, 
but  not  liking  them,  deiired  to  change,  and  others  were 
lent,  which  he  and  his  companions  complvned  of,  and  lie 
bouglit  no  more  $  after  which  the  men  were  fent  back  to 
him  again.  • 

I  think,  thereforei  the  rule  agalnd  him  odgh^  to  be  dif- 
charged, without  cofts* 

jVbA*— In  the  cafe  of  King  agalnft  Sadford,  (the 
Ettfier  Term  precedent)  this  man  had  been  proceeded 
a^;,hnt  on  tl;rv"e  inlinuations,  for  Iblfering  billiards  and 
ociicr  uiiiauiul  ganics.  'The  man  not  lunnnoned  ;  tlic 
games  r.ot  expreifed,  except  billiards,  which  were  laid 
as  I'.gainir  the  30  G,  2.  wliich  wns  held  not  to  extend, 
except  10  perions  under  particular  dela  i^nior.s ;  and 
billiards  not  taken  to  be  within  any  other  adt,  except 
(perhaps)  the  33  8|  which  inflicts  ditfcrent  penal* 
tics  ^rcm  what  were  intended  by  the  Informatiozit 
and  fubjc£fs  the  oftcncc  to  the  cognizance  of  a  differ- 
ent jurifdiiUcn.   This  was  the  cafe  to  which  Mr* 

Dunning 
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Dunning  alluded ;  and  the  grounds  of  the  court  wcfC 
OA  the  irrc|^iilarity  of  the  prouxdings* 

AfTault. 

ON  an  iHdoa  of  aflault,  againft  feme  gentkmeOt  (cho- 
lars  of  Cambridge i  which  fiood  for  judgment^  the 
mt  TO  appited  tO)  ih  order  to  bbtahi  lea^e  that  thdr 

pcrfooal  appearance  might  be  difpcnled  with  ;  for  that  the 
Was  by  mil  take,  and  the  gentlemen  were  very  forty.  * 

Lord  Mansfidd — It  the  geatlemen  are  concerned,  they 
w'juki  be  lorry  not  to  go  before  the  mafter.  *^ris  a  very 
grtit  oaence,  to  attack  a  man  in  iuch  a  manner,  under  pre- 
t3ce  of  mitbikc>  k  feoxis  as  if  they  went  with  a  deter-* 
2iiaation  to  bett  fomebody.  'Tss  a  very  great  irregularity* 
If  we  don't  admit  the  cognizance  of  the-^miveruty,  w9 
■oft  keep  the  peace  in  it*  Make  the  rule  to  go  befeire  tha 
wAoy  with  cofti* 

lkr»  Thbaffiuilt  was  coinmtttedt  I  think,  againft  a  peiw 
faliefidem  in  the  univerfityi  but  not  x^atriculated  there. 


Anonymous- 

ON  an  action  of  afTur  pfit,  againd  a  tenant  for  negiedl:  t  43  J 
to  repair  hedges,         the  defendant  counts,  iand- 
iord  did  not  afiign  timbo^  for  repair^  nor  was  there  any  pno- 
per  which  he  had  a  right  to  take. 

It  was  heki  that  this  plea  was  bad,  both  in  form  and 
ttftancei  iott  that,  ift.  Defendant  faith  not,  he  aiked 
tbebmdlord  to  ^affign  \  which  he  rouft  firft  do,  and  after- 
*«ds,  on  rcfufal,  may  take  without  leave. 

Hcxt,  That  by  plea   "  none  to  which  he  had  a  right,** 
itf  puts  on  the  jury  to  determine  on  the  matter  of  law. 
likewil'c.  That  for  laying  no  venue,  the  count  was  badr 

Foilibilities.  ^ 
■ 

*  Anonymocis. 

♦ 

MOKE  176.  Cafe  of  WhkMu  v.  HarMngi,  a  leafe 
^  ^  by  a  jocnt^tenant,  of  a  moiety,  to  hold  after  her  death 
^ibtf  years,  tf  the  odier  joint4enant  fhould  live  (b  long, 
Wtgood*  This  cafe  was  cited,  to  prove  polhbilitics ;  but 
V.  Selixfyn^  by  Lord  Talbot^  quoted  to  the  conti  .iry. 
ittt  Uie  court  laid  J  this  was  a  caie  of  veiled  executory  in- 

tcrciU* 
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tcrcfls,  Clarke  v.  Clarke,  2  Vcrn,  223.  was  quoted.  The 
2  Black-  cour:  fecmcd  to  think,  under  circum fiances,  j  polUbility 
"^^^'^    allignnble,  though  in  general,  as  a  choic  in  actioo,  uct 

aiiignabic. 

The  King  againft  HilL 

ON  an  information  in  the  nature  of  a  fw  njuarranto^  to 
ihevr  caufe  why  he  exerufed  the  office  of  biitge£i  of 
the  borough  of  Baliajh—^ 

Lord  MumfiM^Axk  1757,  an  deOkm  was  began;  and 
adjourned,  for  a  riot,  to  the  X7th  of  S^temherm  Tis  re-> 
markabley  that  in  the  affidavit,  Mr.  Mofo  complains  of  the 
delay  dcligned  to  his  prejudice,  and  declares  himiHf  dcft- 
cd  duly;  however  Hili^  was  de  JaElo  elect.  In  1759,  to 
quiet  diiputes,  both  refijni.  The  diilcrcnce  in  the  terms 
of  renunciation  is  remarkable  :  Muyo  refigns  all  claim  \ 
Hill  his  ollice.  HUl  immediately  re-ele6ted.  The  dilemma 
fcemed  good,  on  mature  confidcmtiOD,  that  the  day,  if 
good  for  the  renunciation  of  Htlly  was  good  for  his  re* 
-1  ele£Uon.  Notliing  has  been  ftated  in  proof  of  a  procecd- 
ing  to  poll  in  favour  of  Mayo  the  firft  day  \  if  there  had^ 
fometlung  might  have  been;  though  in  the  abfeoce  of  a 
returning  oBker,  on  account  of  a  riot  happening,  there  is 
no  precedent  of  an  dedion  being  held  good.  The  <>nly 
otje^on  to  the  deflion,  then,  of  JBfi/^,  mvSi  have  been 
want  of  (ummons.  The  court  cannot  take  that  up  without  any 
fuggeiBon  of  it  from  the  parties  \  nor  prefiime,  after  fifteen 
years  acquiefccnce.  Therefore  we  are  all  agreed,  that  the 
lule  muk     difchar ^--d. 

Rex  agoing  iVIetcalf,  Eyanfon,  and  Others* 

THE  court  will  not  give  judgment  feparately,  when 
two  defendants  are  included  in  the  fame  a^on  ;  un« 
leis  caufe  can  be  (hewn,  why  there's  no  chance  of  the  ap- 
pearance of  one.  But  allowed  that  the  others,  ag^unf^ 
whom  verdifk  iiad  palled,  and  who  were  in  IV^ir^  iodl'- 
gent  people  and  miners,  need  not  be  waited  for* 

Mitcdfmi  Eyanfin  had  a  farther  day  to  appear;  a6er 
which  they  were  ordered  to  go  before  the  mafter* 

For 
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For  a  Rule  to  ifaew  Caufe  agait^i  W.  £fq.  Juf. 

tice  of  the  Peace. 

WH  Y  an  information  (Koiild  not  go  ngainfl  him,  for 
not,   in  i>tiiTuancc  to  wn  net  of  p.irii.inicnt,  (rfrc 
iptb  G.  2.)  paying  in  the  iioor'i*  v  raiftird  by  a  line, 

on  certain  perfons  cnnvicted  of  prof.ihc  i  weiring  ;   aiul  not  : 
rccurning  the  record  of  the  convi^ftion.    Rule  granted  for 
enquiry  of  the  pxitkt  5  no  notice  having  bcsett  yet  glvcti 
huOf  thai  a  modem  would  bo  for  aa  informaiioii. 

King  ajainjf  Wallef- 

ON  a  nMtioii,  to  Aew  caofe  why  an  order  of  jviEces 
of  the  peace,  fiir  reamving  the  defendant  itom  hk 
ofiee  of  clerk  of  die  peace  of  MMlefex^  ihoold  not  be 

yiaftied.    ■  ■ 

Air.  i^^^llacc — Tlie  aft  of  parliament  gives  abfoliitc  power, 
WTthont  appeal  to  the  julHccs  of  peace,  to  remove  or  fuf--  ♦ 
pend  any  clerk  of  the  peace,  Ux  my  xnifdemeanor  in  the 
execution  of  his  ofilce. 

In  this  cal«  the  charge  is  la  writing,  accoorUing  to  the 
and  has  five  artkleBi* 

ift.  K^ligence;  m  drawing rcanmaryiAdi£teent%  ^hich  [  Ae  1 
ta«e  afterwaurib  proved  dcfe£live. 

id.  Mdther  unending  at  iislSoA»  hknfeif,  nor  pmidia;^ 
•  CAcieat  depory. 

3dly.  tnuwiliiig  the  recoil  of  the  qQarrd--feiIion9  tor  a 
man's  keeping  in  anotiier  county,  whereby  they  could  not 
be  fuuad. 

4Zhly.  Not  attcniif ngy  as  his  office  requires,  at  the  laft 
general  quarter-fefllons,  nor  providin'^  nny  to  artcnci. 

5thlr.  FcMT  takittg  cxtorriouily,  by  toloui-  cn  his  oiHce, 
the  fum  of  10s.  4d.  of  a  certain  perion  named  in  the 
cWge^  upon  the  conmitmetit  of  a  perfea  for  fekmy  like- 
wi^  named  in  die  charge* 

Of  aii^  each  and  everf  of  the  mifdemeinofs^  ieveraUy 
di^ed  toe^&y  one  of  the  mkkSf  they  find  hk»  guilty, 

Tltt  matter  in  plea,  in  iuppovt  of  the  rale^  has  been  given, 
that  fome  artkrlw      the  charge  are  dirfeclfvei.    I  alfinni 

•fi-i  evv,ry  ciic  oi         crudes  would  h;ive  been  pood;  I 

think.,  ia  an  indictment  :    lint  the  law  would  h  ive  beca 

fii&cknt  of  itfelf,  even  withoiu  the  aCi,  at  couini""  I 

iiowever. 
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However,  it's  competent  to  the  fole  difcrction  of  the 
juiuccs,  whom  the  legiilaturc  have  cntrufred  in  this  iilftance 
'  with  the  Iblc  pt)wer  to  rcuiuvc  or  lUrpcnd  as  they  fee  fit,  on 
the  proving  any  lin^le  mifdcmeanor  in  the  execution  of 
olrice ;  If  there  be,  adniitting  it,  for  the  quellion  fake,  a 
defective*  or  inluffiricnt  article  in  the  rharne,  it  will  not 
af!e«Si:  the  reik^  nor  can  the  order  of  the  juiUces  be  fct 
aiidc. 

Mr.  Dunmftgf  to  the  fame  efFe<El.  Concludingi  that  he 
hopes  what  articles  caD»  may  {land  and  what  cannoti  will 
be  not  entered,  if  the  court  be  fatlsfied  of  the  fufSdencf 
of  any  one»  for  the  obvious  reaibn.  That  clerks  of  the  peace 
will,  to  the  full  extent  of  their  power  be  tempted  to' trant 
grefs  or  be  negligent. 

Mr.  Eyre,  Reonrder— My  |ord»  I  am  not  clear  that  the 
gentlemen  on  the  other  fide'  will  find  it  eafy  to  prove  any 
of  the  articles  not  fufficieht,  as  charged,  for  mifdemeanors. 
The  quarter-feihons  is  iiidi;e  as  to  the  mil Jcmcanorb  bulk 
of  law  and  f»tcL  The  ;in.iloey  is  much  preater  between  this 
cafe  and  an  indictmciit,  than  an  a^tirm  on  words*,  where, 
if  a  jury  inid  their  verditSt  on  words,  ibuie  of  which  are 
acftionable,  and  fnmc  oihcrs  not,  [vuk  the  cafe  in  Lord 
t  4^  ]  Rayn.  886.)  the  whole  is  void,  bccaufe  the  damages  go 
upon  the  whole ;  but  here  each  cauie  ailigned  ilands  dii^ 
dn^Wy  as  a  caufc  of  removal.  *  ^ 

If  it  fhould  be  faid,  greater  tendernefs  fhould  be  ufed,  | 
bccaufe  the  perfbn  removed  lofes  his  hreehold :   He  took  it  | 
fubje£t  to  the  conditions  of  the  a£t ;  there  was  no  freehold  j 
in  the  office  before  the  a^  \  but  he  was  removeable  by  the 
€uJos  rUukntm  at  pleafiire* 

Long  before  the  making  of  the  act  in,  Cfo*  Car*  436* 
negligence  in  a  deputy,  was  fufficient  to  deprive  of  office  by 
common  law. 

2  Lev.  7  r .  Kirtfr  v.  Lady  Broughtort,  in  efcape  }  flie  hav- 
ing ail  olliLC  for  hfc,  as  warden. 

Negligence  of  her  deputy  ])ermitting  the  efcape;  was  a 
forfeiture  of  her  freehold  in  the  olFice,  and  iul>je*Sl  to  a 
fine.  As  to  the  charges — There's  one  indiument,  with- 
otit  any  addition  ;  a!inther  of  murder,  wuiiont  its  being 
drawn  with  the  words  **  felon ioufly,  and  of  malice  fore- 
"  thought."  The  records  are  of  admiflions  of  magiflrates^ 
whereby  to  prove  their  title  tc  hold  ofGce.  The  other 
articles  are  fofficiently  clear,  allowed,  and  ihtmg  |  and,  at 
I  apprehendi  every  one  of  them  mifdemeanors* 

Mr. 
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Mr.  Zm— I  am  of  the  (amc  iide.  The  charge  of  draw- 
ing defcftive  indictments  may  he  thought  a  fault  of  the 
head  only ;  however,  it  will  not  be  qucilioncd,  I  iuppofe, 
to  be  a  mifdemcanor.  If  here  had  Ix-en  two  or  three  it 
migiit  be  tho! -ht  hard  :  But  the  inftances  are  ieiected  out 
of  a  great  numbtr. 

The  charge  of  not  employing  proper  perfbns  is  of  the 
lame  kind.    I  need  not  fpeak  to  the  charge  of  extortion. 

The  fifth  charge,  of  not  ^tending  by  himfclf  or  fufH- 
oan  deputy,  I  find,'  was  taken  ambiguouily ;  But  it's 
famded  on  the  aft  of  parliament  cxprdsly. 

Mr.  Cur  bqpm  for  WaUer,  but  was  defired  to  plead  it 
Ae  next  day. 

Mr.  CcXf  for  the  defendant — As  we  are  to  argue  on  an 
wder  mp.de  by  the  jufticcs,  for  tlie  removal  of  Air.  Halltr 
trom  his  oiFice,  much  has  been  faid  what  the  julVices  may  , 
^io:    But  I  chooie  to  argue  on  whi;t  they  have  done.  I 
fxcept  again the  mode  of  puniihnicnt  they  have  taken  yjj^  ^ 
upon  thani'eivcs  to  inflict.    The  act  gives  power,  on  a  BUckftone, 
charge  in  wridng,  to  remove  for  any  mifdcmeanor.    The    t  5. 
word  mifdemcanor  is  a  word  of  law  :    And  therefore  is  to 
be  taken  notice  of  by  your  loxdfhips ;  who  will  fee^  whether  C  47  J 

Inr  the  ofiences  cjiarged  come  finder  that  denomination  1 
ID  iridch  I  apfvdaendy  is  always  contaltted  Iboie  degree  of 
ffBk*  The  aft  has  given  creat  latitude  of  power:  An 
fcooi's  itifpenfion,  or  an  aWolute  remoyal  for  ever.  I  ap- 
prchd^d,  th  1:  the  legillature  intended,  by  faying,  as  tlic  act 
docs,  from  time  to  time,  thai  Jire£llv  on  a  nuid 
without  waiting  to  accumulate  a  great  number  of  charges  of 
ci^ererit  dc?n-ees  and  different  t'nneti ;  and  then  exercile^  at 
oace,  the  full  extent  of  their  jui  irdicclon. 

They  recite^  that  whereas  pyaiUr^  ckrk  of  the  peace^ 
>s^c.  has  been  gililty  of  all  the  mifdemeanors,  wc  do  order 
tfaat  he  be  for  ever  lemoved  from  his  faid  office. 

h  woukl  be  apparent  in  commoo  parlance^  that  if  it  had 
km  a&edy  why  did  you  pumfh  huu  fo  feverely  ?  the  an* 
ivcrhad  fellowedi  tliat  for  the  number  of  milUemeanors 
omoined  In  the  charge,  we  think  fit  to  exercife  our  full 
aDlhority.  If  any  of  the  a£h  charged  as  miftlemeanors,  be 
sot,  it  Icems  clear  that  tlie  punithment  will  be  difallowea ; 
tlic  order  having  been  made  on  oilliices  of  inh  rior  dciirec, 
^luth  as  reach  not  to  that  degree  on  whieh  ihc  ^>\\\v\-  c  i 
itmo\ii  muft  be  grounded.  I  repeat,  mifdemcanor  is  a 
term  of  law,  and  which  your  lordlhips  will  therefore  take 
of.   A  poor  hoy,  CkarUs  PJeg/ant,  having  received 
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fentence  before  Sir  John  Fielding^  for  tranfportation  a 
inxidf  iior  that  he  had  pafl^d  a  note  which  was  £»iie,  the 
caufe  was  removed  hitlier ;  and  the  court  was  ckirlv  of 
opiDioDy  no  fraud.  [I  luppofe,  because  the  boy  was  found 
ignocant  of  the  note's  being  bad»] 

As  to  the  drawing  of  indi£tments«  five  are  ftveraUjchai^ 
ed  under  one  head  1  fo  that  fire  mifdemeanorB  are  to  be 
proved  under  that  head : 

-  I  ft,  It*s  not  the  office  of  the  clerk  of  the  peace^  who  » 
only  to  return  the  records  of  indi^hnents  pcrfe£i  into  the 
court.    Next,  the  legillature  exprcfsly  calls  the  h\Ce  draw* 

ing  o[  iiidictiiicnts,  luilt^kcs ;  auvl  ihci  Lfore  not  mildc- 
meanors.  It  may  be  f.iid,  the  luinibcr  will  make  the  calc 
worfe  :  Five  huinhcd  arc  charged.  1  liave  noilmig  to  do 
with  matter  out  of  record,  five  only  arc  ftated.  In  an  in- 
dictmcnt  of  bigamy  it's  drawn  ag^ainft  the  peace  of  our 
Lord  the  King,  when  the  onencc  was  in  thelart  reign ;  and 
whether  the  offence  did  not  continue,  has  been  long  mat- 
ter  of  ferions  difcuiiioa  by  men  of  very  confidcrahic  abi- 
lities. 

in  that  of  murder,  felonioudy,  ^c,  are  omitted.  U 
may  be  neg^e^ ;  I  iubmit,  it's  nothing  woc&«  And  the 
xeeord  takes  no  notice  that  the  indi&ment  was  not  drawn 
again ;  and  therefore  it  will  be  taken  of  cdurfe  for  tJie.de* 
fondant*  In  that  of  burglary,  the  ofience  is  charged,  that 
n  he  drew  j1,  broke  into  the  houfe,"  without  faying  «*  en^ 
w  tercd."  Who  can  fav,  his  inftru6tions  were  not  (oh 
Addition  was  not  inferted  :  There's  no  damage  proved 
to  the  pubUc  ;  Tt*s  not  prctcnJc 'i  i\\c.  puny  uiil  not  come  to 
his  trial,  li  uiihin  three  ycar^  liicv  tind  live  out  oi  -Jooat 
two  thoufand  four  hundred  indictments,  Mr.  U^alUr  dci]:T\'t^ 
commendation,  for  In-,  ahonilirmg  accuracy  in  making  fo 
few  errors,  For  the  change  which  acculcs  him  of  not  at- 
tcndinf^,  nor  pro\  idii)g  fuliicient  deputy  :  Refidcs  that  it 
does  not  fpeak  to  times,  it  does  not  /'ay  that  Ibme  friend 
did  riot  provide  one  for  him.  M^ith  refpc£t  to  the  feven 
records  removed,  (if  they  deferve  that  facrcd  name  of  re- 
oords,)  nothing  of  that  nature  can  be  more  iniignificant : 
*Tis  not  mamtained,  'tis  his  bofinefs  to  keep  the  records  ia 
the  county.  I  know  not  that  it  is  a  mifdemeanor  i  but^ 
admittmg  it  to  be  fo,  the  charge  contradi^  itfelf.  They 
don't  dvt^Y  charge  his  takitig  the  records  out'  of  the 
county  •,  it  fays,  he.  took  (even }  they  proceed  to  add,  th^ 
were  kept  out  of  the  county  by  Mr.  Waller^  and  that  io 
negligently^  that  they  could  not  couu;  *iL  liitui ;    And  yet 
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T'lfff  very  pcrfons,  Mr.  Jf^ i/lrrs  enemies,  bring  all  tht 
leven  into  court.  Thqr  lay  they  were  kept  out  of  the 
i-'>uni\'  for  twelve  years ;  when  'ds  admitted,  on  all  hands^ 
Mr.  U^aiier  has  been  in  the  office  only  eight.  To  the  laft, 
I  anfWcr;  to  the  fecond,  it's  too  indefinite  to  admit  of  anjr 
defence*  or  to  convey  the  leaft  ihadow  of  certainty,  Vrhat 
ibrr  of  crime  is  intended.  I  hope  your  lordfhips  will,  there^ 
fyrr^  not  Aifier  fb  vague,  accumuhited,  and,  I  prefitme  to 
6y,  illegal  a  charge,  to  cftabfifli  (o  fevcre  and  irretrievable 
a  pcn.i!tv  on  the  unhappy  object  of  its  attack. 

Ml.  .iLwfJield^  to  the  iaiue  effedi.  lowards  the  end — 
The  charge  of  mifdemeanor  by  extortion,  the  only  charge 
f»fi  rt'cord  whlcli  I  take  to  be  legal,  h  ;i  rharge  containing 
lo  difFv^rent  degrees  as  to  the  oppreliion  of  the  party,  and 
more  general  injury  to  the  public,  that  of  all  chaqg^,  ft 
fiioald  ieaft  have  rdfted,  with  all  it's  ornamental  expatiatl* 
oos,  on  intendment  or  fuppofition  :  However,  if  one  of  all  ' 
die  iftidcs  of  accnfation  be  iofiifficient,  the  whole,  I  ap> 
jvdKod  wiB  be  vitiated.  Itioogh  there  are  many  diifmtu^ 
that  orders  are  to  be  beneficially  conihrued,  I  undcrftand 
tbcm  as  to  the  form,  is  to  die  fubftantial  part )  1  take  it, 
they  muft  reft  upon  the  fame  ground  as  conviftions  do. 
Though  there's  an  inftance  in  which  would  ailonifh 

one,  if  one  did  not  know  the  jealoufy  entertained  of  the 
conduct  of  inferior  courts:  An  order  to  remove  a  pauper; 
the  order  \v  is  rjT.-'Jhcd,  becaule  it*s  faid  to  be  made  in  a 
feffions  held  on  an  adjournment,  without  Itating,  that  the 
fcfnons  vras  held  within  the  ibitutable  time  after  which  the 
adjoonunent  was  duly  made.  As  foch  a  power,  by  the 
flatote  under  which  the  juftices  were  empowered  to  s»£\;,  is 
catnifted  to  the  juftices,  as  I  know  no  other  in Aances  of  in 
diat  mag^ftracy,  I  truft  intendment  and  (iippofition,  and  an 
order  fe  informal  and  infiibfhmtial,  fhall  not  deprive  Mr. 
WaJJer  of  a  very  valuable  freehold.  King  v.  Raynes ;  an  49  J 
order,  in  a  rc^xjrt  in  Raymortdy  was  fet  aHile  for  extortion, 
wit)  that  he  took,  by  colour  of  ofTice,  of  Lmighcrnc  (a 
bbourer,)  a  certain  fiim  named  in  the  order;  tiien  they  • 
charge  another  extortion;  and  it  was  not  fivTififtl  that  the 
extortJOGS  were  committed  in  the  county  for  which  he  was  •  . 

dcrtc.  .%nd  though  the  jnftices,  in  their  judgment,  de- 
d»td  they  removed  him  for  the  ofiences  dsove  f^^ecified, 
afetces  in  the  e^tocntiOli  of  his  office  \  yet  the  order  Was  j 
ibtafidcy  after  M^^ment  iirfthefe  and  then  before  alltlie 
judges,  on  thefe  fiibtle  ol|}efiHons,  wluck  item  merehr  lo 
11^^  logical  or  grammatical  nicety.  But  thole  fagcs  01  the 

^  law 
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law  thought  intendment  was  not  to  be  admitted  where  a 
fununary  proceis  is  granted*  to  deprive  a  man  of  his  free- 
holdy-  without  a  jury.  No'  injuitice  can  be  done  by  leit'mg 
aiide  the  order ;  for  if  there  be  any  extortion  which  occa- 

fioned  the  juftices  io  fee  caufe  for  the  removal  of  Mr,  fVaU 
ler  from  his  office  an  order  will  recoimnence,  and  linally  be 
efirctual  to  remove  hiui. 

Mi'.  Davenport  to  the  lame  t (Feci— As  to  the  extortion  ios.6d. 
is  particularly  charged  .  There  was  a  reaibn  for  this  ;  it  is  up- 
on a  commitment  for  felony,  for  taking  lead  utl  a  uweliing- 
houfc.  This  is  matle  felony  by  a  particular  acl  of  jjarlia- 
mcnt  5  in  the  old  table  of  fees  los.  ^d.  (lands  as  a  fee,  as 
for  trefpafs.  It  by  indictment  before  a  jqry  this  had  been 
brought  in  evidence,  it  would  at  once  Irave  removed  the 
charge  of  extortion.  The  juAices  faw  this,  and  therefore^ 
they  neither  kft  it  to  be  tried  that  way,  nor  laid  it  feparate, 

jutiBa  juvaftt.t^  it's  impoiiible,  fay  they,  but  he  muft  fink 
under  one  or  other  of  the  charges*  For  this  fault,  fi>  ma-^ 
terial  in  the  far  moft  important. part,  if  not  the  only  one  in 
the  order,  I  hope  the  wder  will  be  fet  afide* 

I  was  prevented  by  a  fudden  fit  of  iUnels  from  attending  \ 
but  I  learnt  from  a  gentleman  of  JUwx/tnU  Ino^  that  the 
order  was  confirmed* 

Hunter  againft  Lord  Deloraine, 

ACTION  on  the  cafe ;  demurrer  to  the  dcclaratioOi 
bccaufe  Lord  D  floral  tie  iumi^ioncd. 
it  was  held  by  the  court,  he  could  not  be  fumnioncd, 
being  a  peer  \  and  that  the  court  would  take  notice  of  his 
peeragei  without  its  beinjr  pleaded* 

Venue. 

'/^N  an  a^on  of  debt,  by  the  Company  of  Chandlers 
and  Soap-makers  in  the  city  of  Brtjioi,  againft  one  of 
the  body,  for  keeping  more  than  the  due  nuuibcr  uf  ap- 
prentices, on  the  flatute  of  Bli^bcih.  

It  was  allcdgcd  that  the  juncs  of  the  city  of  Briflol  lean- 
ed inclined  to  difcourage  profecutions  in  rclb^int  of 
trade,  and  that  leveral  iiulictincnts  had  been  thrown  out; 
and  that  they  believe  there  is  not  luilitient  impartiality,  and 
therefore  pray  to  chaniJe  the  venue  to  I^omhu^  ^rv^i  that  it 
may  b«  tried  by  a  MiddUjtx  jury, 

Mr 


* 
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Mr*  LuciiSy  againft  the  rule — This  genoral  iup^geftion  it 
not  fiifficient  to  iupport  the  rule ;  the  matter  is  between 

the  company,  and  a  member  of  their  ow.n,  for  keeping 
more  apprentices  than  allowed.  Therefore,  no  itranger 
being  party  on  either  fide,  the  difj^ouLioii  to  difcourage 
fccms  to  have  no  room  to  oper.uc,  funpoiing  it  to  exiil. 

The  indictment  iniift  have  Iven  on  the  fhitiite  of  EHz. 
and  therefore  the  throwing  it  our,  concerned  not  them  as  a 
corporate  body,  it  not  being  on  a  bye  law  ot  their  own. 
Therefore,  I  fubmit  to  the  court,  xhax,  the  rule  for  dunging 
the  venue  be  diicharged. 

Mr.  BuJler^  on  the  other  fide— In  the  cafe  of  Myl^k  Vt' 
Sdladine,  (Bur.)  z  fuggedion  of  general  partiality  produced 
duly  before  the  cpqrt^  by  affidavit|  was  held  Aifficient ;  and,  4  Bur. 
as  »  now  ^duredf  it  was  allowed  to  change  theyenue*  And  '^^^ 
the  cade  iijffgefted  was  the  fame  nicrely  as  here  ;  an  apr 
pieheiifioa       a  iair  trial  could  not  be  had,  proved  by 
the  throwing  out  an  indi^^pent. 

Lord  Mansfield — You  are  right,  Mr*  Butter^  in  the  cafe 
cited,  but  the  application  ^vill  not  coincide,  though  you 
have  fupported  the  rule  very  well ;  but  the  throwing  out 
of  the  indi£bnent  b  not  pruuf  of  inclination  to  difcourage* 
The  matter  arofe  on  the  Itatute  of  Eliz,  to  which  many  , 
have  a  diflikc.  The  matter  is  a  fmall,  probably,  (from  one 
of  the  hke  nature,  I  remember  to  liavc  tried)  not  above 
lol  and  for  that  reafon,  the  groumls  fhould  have  hcea 
voy  fulL 

Not  in  tranfttory  only,  but  even  in  local  actions,  thi^ 
court  will  certainly  order  the  venue  to  be  changed,  where 
^lere  is  a  ^^jnus  vimlice  ttodus  $  but  Qot  otl|erwi|e,  by  any 


Hodges  againft  Lovat. 

TO  recover  the  penalty  on  an  ufnrious  ccmtraA,  on  an 
action  brought  within  a  year  from  Ociober  1770,  on  yj^^  jjA* 
the  ftatute  of  Qiieen  Anny  againft  ulurious  contracts.  ft.^  c.16. 

Comract  made  in  Odoter  iJoS,  but  x^o  xi^Qney  paid  till 
I  ft  OclcJ^er  1770. 

It  was  contended  bv  counfel,  that  the  contrail:  was  only 
^oid  at  the  time,  but  not  liable  to  the  treble  pt^nnlty  till 
the  time  of  payment ;  therefore,  there  was  a  caule  of  action     5  ^ 
within  the  time  limited  by  the  ftatute.    Loyi  v.  IVilUams^  ^ 
vas  on  cci^traft  for  tool,  for  three  n^ths^^  6L  was  ufuri-. 
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oiifly  paid  at  the  t'mr  of  the  a  lvnnrc,  and  the  principal 
pnid  h:\ck  at  the  end  of  the  time.  In  that  cafe,  the  ir.one}*' 
-on  the  ulunoiis  contraft  v.-a*^  p.iid  on  ndvniice,  at  the  com- 
mencement of  the  contra<^  aud  the  princj^al  only  paid 
back  afterwards. 

Mr.  Bulifr — hope  the  vholc  caufe  of  action  was  the 
ufarious  contraA  itfelfj  and  iivhkh  muft  be  proved  to  have 
been  witKin  a  year*  '  ^ 

There  is  an  opinion  of  *Baron  Mamvood^  Cro^  El.  2o. 
Makry  V.  Bird^  If  a  man,  contrarv  to  the  ftatutc,  agree 
to  take  20I.  for  the  loan  of  locK  if  he  take  nothing,  he  fs 
not  liable  to  the  penalty  ;  but  if  he  take  a  (hilling,  he  i^  ; 
not'  the  mone}'  wiis  ncccflary  to  be  taken,  but  iomethlng 
to  bind  the  contract.  Now  the  negotiabU'  promiirory  note 
given  on  the  contrail  binds  it,  and  no  more  is  rcqiiifitc. 
In  bribery,  the  agreement  is  fufficicnt,  without  any  thing 
given.  The  phuntl^*  having  declared  on  the  contract  jnufl 
prove  it  within  the  year ;  though,  otherwife^  he  might 
have  gone  on  the  recerpt  of  the  money, 

Mr.  Cov^t  'm  replication — beg  leave  to  offer  m  rcr 
ply ;  Mr.  Bu/ier  has  laid,  that  we  declared  on  the  contrafl^ 
and  therefore  are  barred  Srom  plea  grounded  on  iht  pay- 
ment. We  declared  on  the  nftirious  taking  of  the  money 
the  5th  of  OdoLer  1 770,  in  coniideration  of  the  uiurious 
contradb. 

Mr.  Bitller  has  quoted  a  dicliipn  of  Baron  Matm^ootT s, 
which  I  think  docs  not  affect  us ;  but  only  prevents  our 
d'xl  iring  on  the  contracfl  merel)',  without  counting  on  the 
payment  made  on  the  ururious  con^r3<n:. 

fn  thii  cafe  of  bribery,  the  crime  of  the  party  who  is  to 
be  puniHied  under  the  ftatute,  is  complete  from  the  -agree- 
ment, though  nothing  fliould  be  received. 

Lord  Mansfield^l  tHnk  Mr.OimjjQk^  is  right  in  his  ar- 
gument as  to  the  time  of  a^ion,  for  the  parties  to  thefe 
vfbriouf  eontra£b  being  preflfed  for  a  Ihtfc  money,  don't 
except  to  the  terms,  till  the  chy  when  payment  makes  them 
jmart.  So  that,  if  the  caufe  of  aftion  did  not  arife  froiu 
time  of  payment,  it  ^wouid  la  a  great  mcafurc  defeat  the 
ftatute. 

* 

lioram  agoing  Lazarus, 

[52]  ^.  motion  of  Mr.  Dunning  to  make  a  rule  ab{bTutc» 

\^  which  had^been  given  to  ihew  cauft  why  tbe  (urptu< 
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on  a  tijlatum  Jicri  facias  {houlJ  not  be  repaid  to  the  defen- 
dant. 

On  the  affidavits,  it  appeared,  that  the  debt  was  30I.  on 
which,  the  evening  of  the  hill  day  of  Michmlmas  Term, 
the  writ  iiTned.  'I  iic  ihcriu  comes  to  the  houlc  to  execute 
\W  writ  fiv'  (Ij-inor  tleiires  the  execution  may  be  delayed  ; 
the  iheriii  rciiiics  it,  becaufe  he  flioiild  be  hable,  the  writ 
being  returnable  the  next  day :  But  they  agree  together, 
that  if  Lazarus  can  cm  that  day  raii'e  the  money  to  the  ap* 
praifed  valae  of  the  goods,  he  fhall  have  them  then* 

The  next  day  the  goods  are  fold  under  the  execudon  for 
4oL  'i2s«  LoMrui  ibf^e  time  in  the  day  brings  to  the  office 
80  guineas,  and  being  told  the  goods  had  MA  fer  51L  fatt 
leaves  thu  3 ::  guineas,  and  daims  return  of  his  goods. 

The  fheriro,  however,  refufe  to  return  the  goods,  as 
tbe  oioney  paid  in  fdl  fluurt  of  the  apprailed  yalue  ;  nor  is 
Ae  money  returned. 

TIk  court,  on  liearing  the  argument  on  both  fides,  is  of 
opinion,  the  haljenin^  the  execution  fo  violently,  by  co- 
lour of  return  of  tlic  writ,  is  bv  no  means  commen  laMe ; 
ncr  the  dctainure  of  tiie  entiie  goodsj  when  the  dciKor  had 
laiftrd  lb  ntrar  the  full  value. 

Therefore,  that  the  rule  for  the  defendant  be  enlarged 
ibr  the  prefent,  and  that  on  repaymeut  of  the  30 
l^tthieas  k  he  difcharged,  n^thoat  colls* 

Anonymous. 

SUIT  by  ^Mcial  ortgrnal,  Ibr  a  d^t  under  id.  tlmm 
out,  as  being  bad  by  the  ftatute* 

Bankruptcy. 

♦ 

Anonyoxjos. 

ON   a  rn->vTitrRon  of  bankruptcy,   the  commi (Tinners 
have  full  right  to  enquire,  whether  one  who  comes 
to  prove  his  debt  under  a  commtffion,  means  to  proceed 
atW. 

Ejedhnent,  fraudtttent. 

Anonymous. 

IF  a  declaration  in  ejeAm^ent  be  ierred,  and  Ae  putier  £  53  ] 
to  the  ejectment,  or  any  of  them,  alk  what  to  do  with 
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It,  and  wbedier  they  are  to  fheor  it  to  the  landlord  i  and 
anfwer  is  given  by  ium  who  ferves,  'Tis  only  a  fprm  of  law 
that  he  leaves  it,  and  that  it  fi^;nifie$  nothing  to  them  or 
any  body^  poflefllon  on  that  ejefhnent  is  not  good*  A 
clerk  who  drew  the  notice  of  ejedhnent,  being  ^ed  by  a 
peribn  who  claimed  under  the  landlord  in  poflefiion,  whe 
iher  any  thing  had  been  clone  in  the  eje^ment,  fwears 
tluit  the  qucition  is  inipcrtiaciu  and  thcrelore  continues 
tlic  couvcrutioii  liC  was  in  with  lomcboiiy  tllc,  waiving  any 
anivvcr.  Thi:-  wa^  held  by  the  court  a  traudulent  rchciac  to 
procure  polllllion  :  And  ix>r<i  Aiamjicld  ui  auCc  the  rule 
pbtaincd  ujx)n  it;  obicTving,  ^jQi|ii{^G  WAb  6jJU- 

The  King  ^^ai^  King. 

ON  an  inquifition  taken  before  Alderman  Keim^— > 
A  motion  to  fet  aiide  the  inqniiition  for  irregularity. 
Corheit  let  a  fliop  to  a  perfbn  who  had  a  mind  to  leave  i» 
without  notice,  but  was  told,  that  by  the  coftom  of  LonAn^ 
half  a  year's  notice  was  es^pefted  1  another  perfim  admitted 
tlmant^  who  ufed  the  (hop,  bitt  going  out  one  nooniing^ 
\i\)on  his  return,  found  a  padlock  on  the  door,  which  he 
took  off*.    A  pcrfon  enters  ujX)n  the  iliup,  as  by  virtue  of 
an  afllgnment  of  the  term  fropa  the  original  tenant  againil 
^  ^  whom  the  plaintiff  iucs  j  and  thereon  an  inqniiition  is  taken, 
I,  ^8.  againft  which  exrrp^ions  were  m<ide|  pn  ^l^C  grcjund  of  irre- 
gularity in  the  original  proceedings. 

Objf£tion  to  the  count  that  Mrs.  Corbett  as  fole  fhop- 
keeper  fues  by  the  cvtAom  of  London ;  and  th^t  no  fiich 
cuflom  wsis  before  the  court  to  take  notice  of. 

That  the  venue  was  ill  taken,  being  taken  in  a  part  of 
FUet'firut^  which  Is  a  place  large  enough  |  and  that  it  ihoold 
appear  in  apart  neareft  the  premiiles. 

That  there  is  no  ifliie  properly  joined  \  for  that  the-de* 
lendant  denies  th^  count,  and  fays  that  he  entered  dtily  ui»- 
der  Ofrheifs  leflee*  Mrs.  Corbett^  who  was  plaintiff^  replies 
not ;  but  JVoodfall  obtrudes  as  profccutor  for  the  Kins;,  and 
denies  nothing,  but  only  prays,  as  the  plaintili',  liiai  il  may 
be  enquired  of  the  country. 

The  court  was  hereupon  moved,  to  q^uaUi  the  inqui- 
fition. 

Mr.  Bu/kr,  on  the  other  hand,  That  the  cafe  being  fet- 
tled by  his  confenr,  he  expected  no  more  obje^^tions  than 
he  was  preparoi  to  amiWcr  ■  ■  « 
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That  Mr.  Murpkf  was  prefcnt,  [at  taking  the  ir.qr.  fitlonl 
*id  r.i.*dc  no  uUcction  to  the  intcreft  not  bciiig  luicd  ot 
£rcch(y.tl;  which  was  another  of  the  obicctlons  made. 

That  the  t  oi;rt  below  was  to  take  notice  of  the  caltom^ 
without  plradiiig,  it  being  their  own  cuitorn. 

That  the  venue  was  taken  iirom  the  neighbourhood,  '^"'^^ 
wmh  fnm  the  defmition  itfelf  appeared  to  be  fuffickat,  ^-^^^ 

That  as  to    xiifaii  coming  in  as  prolecutor  for  the  crowns  ^^^* 
vkhtxit  (hewing  how,  tt'$  mere  mm ;  and  there  are  two 
ofesof  Lord  Jigle  [whicb  he  eked]  to  prove  it  is  not  nece& 
(scf  he  llioiikl  Ihew  how  he  comes  in. 

Mr»  Mio-phy^  in  reply,  obierved,  that  the  cafe  alhided 
»by  Mr.  BulUr^  were  in  one  inflance  of  a  city  court  tak- 
ing Dctice  of  their  own  cmtum  i  but  that  this  did  not  ex- 
trad  to  a  julticc  under  an  act  of  parHament,  though  he  might 
bcaa  aUlcrman.  And  as  to  IVo  dfcAl^  though  in  the  other 
tzic  of  Mr.  BulUr^  the  court  of  King's  Bench  took  notice 

their  own  officer,  the  maib  r  of  tlic  Crown-ofHce,  as  a 
pniper  perfon  to  pcpfeqite  {or  the  King,  yet  k  would  not 
eirend  to  this  caie. 

It  Apod  over  \  hut  the  court  feemed  inclined  to  difcouov 
touace  the  obje^tionsy  as  formal,   i  JtMs  Rip^  105.  wai 

Settlciuent. 
Anonymous, 

TU  £  court  feemed  of  opinion,  that  from  iVatnte-fair, 
to  ftatut6-£iir>  was  a  fufficiei^t  hiring  for  a  year  to 
pn  a  fettlement. 

The  King  againfi  Skinner. 

ON  a  motion  to  quafli  an  indidlmcnt  againft  ■  Skht~  £  55  3 
w/r,  Efq;  one  of  his  Majclty's  jufticcs  of  the  peace 
of  the  town  of  Poole^  for  fcandalous  words  fpokcn  by  him, 
10  a  general  feiTioti  the  countv  ;  in  which  he  faid  to  the 
g?^d  jury,  *<  you  Irave  not  done  your  duty  you  have  dif» 
"  obeyed  mj  commands :  You  are  a  fedious,  fcandaloui* 
''corrupt^  uid  perjured  jury." 

Serjeant  Daty^  in  fupport  of  tiie  indiftment— That  it 
n  of  high  importance.  They  who  are  one  of  the  chief 
fiBvs  of  the  conftitntton  fiMmld  not  be  thrown  into  open 
<Miiaiipt« 

«•  An 
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An  a£Uon  hy  any  one  fqiarate  wovld  not  be  good,  be- 
'  caiife  tlie  ofience  is  not  againft  P^er^  John,  (siV*  in  thdr 
feveral  and  (ble  capacities,  or  any  of  them,  but  againft  them 
as  one  body,  as  a  grand  jury ;  and  neither  could  thcf  fiie 
jointly*  becanfe  they  arc  no  corporate  body*  A  remedy  by 
indnftment  is  proper  and  ncccfliiry  •,  it's  the  only  one  they 
can  have ;  it's  tiic  ii.uur.il  and  ufual  procefs  in  a  crime 
a^ainii  the  piililic. 

If  it's  refulcJ,  it  will  be  ccjuivalent  to  {nyinj^,  Thefc  very 
men  iliouldhavc  taken  tlieir  rvincdy  at  law  'a>  private  ukW- 
viduals,  had  a  particular  artront  been  given  to  tliem  j  but  as 
a  grand  iurv,  (vvhere  tlic  inl'ult  is  vnR!y  more  material,) 
they  mult  be  attacked  with  impunity,  and  ihall  have  no 
relief;  nor  the  publicj  yrhio  Ai&ers  by  the  indignity  done 

thrT-n. 

Mr.  Ltfcas,  againd  the  indidbneat— That  it  was  a  vei7 
new  and  fingolar  proceeding. 

If  the  iir<»tls  were  not  fpoken  againft  the  jury  m  the  ex- 
ecution of  their  office^  they  are  not  words  liable  to  an  m» 
di^bnent ;  and  if  they  were  ipoken»  while  they  were  fitting 
In  the  execution  of  their  office,  the  judge  was  ib  too  in  his: 
And  the  principle  is  clear,  that  a  judge  of  a  court  of  record 
is  not  liable  to  an  indii^nent  for  words  fpoken  by  him,  fit- 
ting as  judge ;  ci'pecially,  becaufe  it  is  not  impoffible  to 
conceive  the  exiftence  of  a  corrupt  jury  :  And  if  the  charge 
was  true  agninft  thena,  fhall  Mr.  Skinner  be  fubjcft  to  a 
procefs,  in  wliit  h  he  would  have  no  power  to  juftify,  for 
the  truth  of  the  words  fpoken  ?  2  Si  range  1 1 H-e  King 
V.  Focockey  on  words  fpoken  by  the  defendant  of  Kent^  a 
fworn  juftice^  faying  He  is  fworn,  and  h  a  knave,  and 
«  forfwom  agreed  that  it  was  not  actionable,  becanfe 
ijpoken  with  reference  to  a  matter  pail,  and  not  fpoken 
againft  him  in  the  execution  of  his  office.  1 2  Mod,  98. 
r  r6  1  would  be  impoffible  the  authority  of  a  judse  could  ever 
be  fupportcdj  were  they  liable  to  the  fuit  of  any  perfbHf 
far  words  fpoken  by  a  judge  as  iuch* 

Lord  Man^eid"'!  am  willing,  as  neither  Seijeant  Dtnfi 
nor  Mr.  BtdUr^  find  any  precedent  in  the  Hiftory  of  Eng* 
L/idy  for  .111  indictment  uf  tliis  kind,  to  give  them  tunc 
till  next  term  to  iiiuj  any. 

What  Mr.  Lums  has  fiid  is  very  juH:;  neither  party, 
witnefs,  counfel,  jury,  or  judge,  can  be  [)tii  to  anfucr^ 
Vide Sh.  P.  civilly  or  criminally,  for  words  fpoken  in  oflice.    If  the 
C  173  a-  words  fpoken  are  opprt)brious  or  iiTclc^*ant  to  the  cafe,  the 
^*^n^  court  will  take  notice  of  them  as  acontempt^  and  examine 
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c3  information.    If  an]r  thing  of  /tt.t/j  ssinu  is  found  oa 
inch  euqmiy ,  it  w.U  be  punithed  iuit^bly. 

Tbe  iionii  arc  extremely  iiroropcr.  if  die  party  were 
Bot  a  hoffofigk  jttftice»  1  ihoulJ  think  there  m^ht  be 
jOQuds  to  apply  to  tbe  great  ieai  to  remote  him  from  his 
once.  But  to  go  on  %a  hudidmenty  would  be  fiibverfivt  of 
aS  ideas  of  a  conftttution.  If  any  precedent  Ihould  be 
IboH^  fon  (hofoM  have  dme  to  malbe  ufe  of  k  $  otherwlfe 
k  vgulii  i>c  proper  lo  quaih  the  indi£ixncDl  immediatdy. 

Dodd  d^aityi  Innis. 
In  Antft  of  Jn^ment. 

ON  an  afiioo  Ibr  breach  of  covenant.  The  caufe  of 
afkioft  was  on  »  kaie»  in  which  lefo  covenants  wiA 
lAff  i»  ]c9fe  fidficient  compoft  ob  the  finl  of  the  hmdi- 
loni,  at  die  cad  or  (bontr  eiLpiratxm  of  tbe  term^  the  leC- 
kehinp|  the  yard)  bam,  and  a  room  to  kxlge  m  and  ditiii 

Upon  thcfe  words  of  the  leafe,  the  defcntiani  p!<^ds, 
ticthcdiii  noi  covcnrait  ;  but  that  there  is  a  condiriun,  if 
toe  leibr  gives  room  ior  com,  then  the  k£ee  Ihall  have  * 

Mr.  Wallmre^  on  the  other  fide— 'Tis  very  extraordinary, 
^ir.  hmi  ihould  not  demur  to  the  declaratkm  of  the  plain- 
ed, but  wak  till  verdi<^t  went  agamft  him,  to  ciihaBcc  th^ 
Tb  trac,  tiae  kifo  covenants  snd  agrees  to  and 
nk  the  leAr,  and  yet  the  covenant  is  conteiided  to  be  on 
Ik  pwt  of  the  lefiee  imly.  If  the  words  had  hctn^JbouU 
y^ff  or paHhove,  the  covenaait  ooald  not  have  been  queC* 
^oacL  I  truft,  the  word  kaviftg  will  be  quite  iufiicient 
fer  Lie  iame  purpofe. 

In  replication,  for  the  defendant.    Mr.  Wiil!ai:e  hiis  ob- 
^^ttd  ao  demurrer  to  tbe  declaration.    Mr.  /^iw/ ^iras  coii-  • 
Ivifms  of  its  being  n  conditmn,  ;ni<l  thcreiivre  refted  the 
°=i*^er  of  fa£t  with  the  jury  \  and  had  it  not  hapjx  ncd,  we 
^  but  three  gmtlcmm  on  xhA  ijpecial  jury,  probably  the  r   _  ^ 
auic  would  have  gone  no  Luther.   Tisplahiy  the  jury  gave  ^  ^  ' 
2  Tcxdift  that  mnfb  beiUrgrannded  \  thqr  gave  one  ihiiling. 
<^>Qngea»  which,  if  any  damages  were  incurredi  muft  be 
n%i]|coaipetent. 

lie  pfaun  fmentkn  wsft,  that  the  covenant,  which  we 
tdLacQodiuonj  was  for  the  advantage  of  the  lelTor ,  who, 
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if  lie  thought  proper,  might  have  the  compoft,  on  fumifli- 

ing  the  room,  bai  ii,  cr"*-. 

Mr.  Dunning — It  cnnnot  be  doubt cJ,  both  from  thewords 
and  (ciiCcy  I  think,  that  the  leCor  meant  to  leave  himfdf 
at  liberty,  zs  in  terms  he  has  done,  to  give  liim  the  ufc  of 
the  barn^  if  inclined  to  take  the  benclit  of  the  cove* 
nant. 

'  Mr.  Bearcroft — ^The  ex  pence  of  a  fpecial  jury  \^^s  incur- 
red by  the  defendant,  that  tlie  tenants  might  not  determine 
between  landlord  and  tenant }  however,  he  coold  only  ob» 
tain  three  gentlemeUf  and  the  reft  were  tenants* 

i  don't  think  law  cafes  are  neceiiary  here,  but  the  plain 
common fenfe  of  thewords. 

Lord  Mansfitfld-^Tht  .argument  of  Mr.  Bearcrtft  is  a 
very  good  one :  and  I  am  glad  to  iind  there's  Inch  penpkOK 
ty  in  language,  that  there  was  learning  wanting  to  raife  any 
difficulty  in  the  matter.  The  parties  hid  none;  they  were 
plain  fenfible  men  5  accordingly,  they  put  the  ilTue  on  the 
fact.  "  You  did  not  give  me  room  to  beftow  my  ftraw, 
«<  b*f."  faid  the  tenant.  «  1  did,"  fays  the  lelTor.  C-n 
there  be  any  thing  clearer,  than  t!iat  the  covenant  couM 
not  be  to  refide  in  the  brcaft  of  the  landlord,  to  make 
election  dnring  any  part  of  the  term  ?  Had  it  been  fo,  the 
tenant  In  itow^;  hU  corn  and  draw,  houfes  his  cattle,  ^c. 
and  then  comes  to  the  landlord,  and  fays,  "  I  don't  wan: 
«  you  to  furaiili  compofV }  and  that  being  the  condition  on 
which  you  was  to  lodge  your  com,  and  have  the  other 
benefits  expreffed ;  take  your  com,  cnttle  and  ilraw,  and 
carry  them  where  you  tliink  good."  Where  the  tenant 
covenants  to  repair,  if  the  lefTor  finds  fufficient  dmber,  the 
provifo  retrains  the  covenant :  But  in  this  caie  there  is  not 
the  leaft  foundation  for  fuch  conftniQion.  Let  the  nile  in 
arreft  of  judgment  be  difcharged. 

Davis  a^ainff  Taylor. 

ON  a  motion  to  make  a  rule  abfolute,  for  putting  off 
a  trinl  i\1r.  Joncs^  in  (hewing  caule  againlt  the 

rule,  arfrJ.^'  li  to  tiie  court,  that  it  was  a  c-.ife  on  an  action 
agahiR  a  lurgcon  for  unikilfidnefs ;  tliat  the  declaration  was 
entered  the  lafl  term,  and  the  matter  was  duly  fct  down 
for  trial ;  but  that,  on  fug£;ertion  of  the  abfencc  of  a  ma- 
.  terial  witncfs,  proceedings  have  been  ftaid.  That  it  is  a 
*  fcheme  to  delay  till  the  fittings  in  Michaelmas  Term;  and 
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therefore^  as  they  might  have  had  their  wiihcs,  that  he 
hoped  the  caufe  would  go  on  immediattl y. 

Air.  Cix—Tbat  there  was  a  material  untneis ;  and  that 
^  ptuotiiF  would  be  ready  to  try  the  caoie  the  iittbigl 
sfier  tenn* 

lord  Mtms/SM—Yoa  gave  notice;  why  did  you  venture 

ib  far,  when  you  had  not  yonr  wicncft  ? 

Mr.  Cm — We  wa  c  dilappointed  of  him  then,  and  are 
i^iiTi^.ii  whether  he  can  come  before  Mkhaflnws, 
I  Lord  Alan-fitid — And  yet  otier  to  try  it  the  littinjy  after 
terai !  Palpable  fnhterfugc  upon  the  face  oi  the  motion. 

Mr.  Cox—  Mv  lord,  we  could  be  readv  to  trv  it,  rather 
tbo  delay  till  the  next  term ;  but  we  would  like  the  pro« 
We  chance  of  getting  him  by  a  ihort  ibiy. 

Lord  MimsjUld —  If  s  an  exceeding  oppreffion  and  vtxa- 
im  of  detoidant'a}  this  contrivance  pradiledi  of  putting 
iUe  triak  from  term  to  term,  by  the  court's  rdasdng  its 
pradioCf  has  ganed  greatly  too  much  ground.  All  the  in-* 
oaveniendet  the  a6t  was  defigned  to  ftop  will  recur,  if  any 
fi|iht  canfes  be  allowed  for  enlarging  time  after  notice  given 
a  tri^ 

Notice  Irregular. 

A Notice  haring  been  ferved  on  a  reOor  of  Wafes^  m 
a  writ  of  iatHati  on  fuit  of  a  curate»  to  bring  him 
into  court,  to  anfwer  for  non-payment  of  fix  years  and  a 
Uf  penfiosif  for  ferrice  of  the  cure,  at  1 2 1.  per  ammm  \ 
mfetm  in  coor^  it  not  appearing  the  name  of  the  attor- 
Kf  of  the  plaintiff  had  beoi  inferted,  the  rule  was  obliged 
tD  be  dilcharged,  but  without  cofts.  Lord  Mansfield  de- 
darmg,  if  there  had  been  a  poiTibility  of  liipporting  tlie 
Hkc,  he  would  have  taken  an  advantage  of  a  ilraw.  ' 

Motion  to  difpeafe  with  the  perfonal  Appear- 
ance 01  certain  Cambridge  Scholars. 

Oh  Judgment  to  be  given  on  ^JJauJt. 

OTION  to  difpenfe  with  their  perfonal  appear- 
ancCy  on  account  of  their  being,  in  Ireland}  of 
they  are  both  nattveSf  and  have  confiderable  con* 
semis  there.   Pkaycr,  that  a- fine  may  be  accepted,  on  a  C  59  3 
fii||eftion  that  tbor  prcfenoe  would  be  to  no  purpofe,  as 

the 
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the  court  wuuiJ  Ice  no  ^  uuncL>  fur  punilhmeiit  bj  w^y 

Mr.  Dufin'in^ — It  fcems  extraordinary,  it  fhould  be  dc- 
lired  pcribns  lliouUl  be  difpciifed  with  bc-caulc  they  are  in 
Jrdand,  when  they  ought  to  have  been  here.  The  truth 
of  what  iVlr.  FembcrtoH  ailerts  is  foreign  eutirciy,  as  it  feems 
to  me»  when  they  have  pleaded  guilty^  and  from  thence 
becoaae  fubjed  to  judgment.  If  they  thought  their  cafe 
was  good,  they  had  nothing  to  fear.  I  can't  conceive  why^ 
ifDjoKcUateiy  on  having  |dieaided  guilty^  tb^  ihoold  with-* 
draw  thcmfdves. 

Mr*  Joftke  Afto»^^  Tbi  King  «•  HarmadfZvtrfTtsgP^ 
wing  cafey  it  vaa  long  argued,  whethcr»  on  affidavits,  ap- 
pearance fliould  be  difpenfed  with  1  and  the  groA  abufe 
hB  office  89  luftiee  of  peace,  vm  the  cauie  oh  wbkh  it  was 
nfofed  to  difi^enfe  with  appearance. 

Lord  HL.uSjield — If  from  the  nature  of  ihc  ailaiik  yo-j 
have  any  Aggi  ivating  circumftanccs  to  prove  by  aiJidavits, 
wc  will  grant  you  a  rule  to  ihew  caufe^  oihcrwilb,  their  age 
and  fituation  are  fiifficient  caufe  why  we  liiouUi  not  bring 
thcni,  at  an  cxpence  greater  perhaps  than  the  line  the  court 
would  fee  fit  to  adjudge,  to  gratify  the  profecutor,  by  ex- 
poiing  tiiem  in  open  cotirts  eijpeciaUj>  as  they  have  in  ibme 
■  manner  atoned  for  their  milcondu^,  in  pleading  guilty.  A 
TOy  j&^tatt  cauie,  on  »  conanon  afTauk  wiU  be  aUowed  to  di£- 
charge  perfonal  appearance  :  Would  not  the  court  have  dii- 
penied  vrith  the  riotcra  laft  tenB»  if  the,  fine  Jwd  been 
dertakca  I   Rule  to  ihfirw  cauif  • 

Tlie  King  a^ainfi  Pliimbc. 

ON  a  rule  to  Ihcw  caufe  why  a  ctrliorari^  by  which  a 
c.uile  had  been  rcuiovcd  Irum  the  court  of  the  mayor 
and  aldermen  of  the  city  of  London^  on  a  plea  of  certain 
fran chiles,  fhould  not  be  tjuallied. 

Tiirs  cale  Irad  h'X'n  argued  tine  preceding  term  "by  Mr. 
WtiKace  and  IVlr.  MaU^ld^  againil  the  rule ;  Air.  Dunmng^ 
for  the  rule. 

Mr.  WaUoit  argued,  on  the  ground  of  the  authority  of 
the  court  over  all  the  inferior  jurifdi^ions  in  thektngdom« 

He  farther  argued.  That  tiU  after  the  retnm  of  the  Wfft» 
^  court  of  King^s  Bench  never  ftopped  the  ttr^a^^  xtk 
a  ikrmife  that  the  court  below  had  a  right  to  wpnetiendo^ 
[  tfo  ]    Several  caies  were  citedi  in  n^kh  the  eerthnm  wa»  foed 
out  of  the  courtj  and  reivra  mtdleof  thewrifci  i»whichh 
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was  held  hcre^  that  dis£midiiiement  was  not  lawful  for 

words. 

Mr.  Mansfield — ^Th€  queflion  j$  not  whether  this  court 
Will  ukiiiratelj  take  cognizance  of  the  information^  nor 
whether  it  can,  againft  the  mayor  and  aldermen ;  but  onlj  - 
wlietfaer  the  court  will  not  examine  the  information  ?  whe- 
ther not  fee,  if  there  be  caufe  of  the  disfranchifement ;  or, 
on  the  contrary,  no  caufe  being  feen,  will  not  at  once  end 
procedUngs  here,  or  any  where  el(e  ? 

Mr.  Dwming — It  has  been  feid,  that  a  certiorari  can  ne- 
ver be  quallied  till  after  return ;  in  moft  cules,  I  conceive, 
it  may  be  more  properly  bttui  c.  The  cafe  of  the  city  of 
I^rJjrjf  ditlVrent  as  in  many  refpe<fb  from  other  corpora- 
tioas,  is  in  this  perfectly  the  fame  with  all  others ;  tliere- 
fOTe  the  nirifdi^Hon  of  this  court,  if  it  grants  a  certiorari 
in  this  inltance,  tarmot  rciulc  to  the  mcanclt  corporation. 
This  court  has  no  jurildidtion  to  disfranchile^thc  members 
of  a  corporate  fociety.  Let  it  be  fuppofed^  your  lordihip 
fluwld  tlkink  that  the  disfranchifement  was  good^  or  the 
oiher  way;  your  lordihip  could  not^  nor  would  flop  the 
proceedings  below.  It  would  be  very  convenient^  were  it 
kwfnly  in  a  jthoufand  inihmces^  to  bring  the  caufe  hither 
ID  get  an  opinion :  But  the  law  has  no  notion  of  fuch,con- 
vemence*  In  this  fbite  of  the  bufinefii  it  is  not  competent 
for  this  court  to  give  its  deciiion.  I  believe,  the  carrying 
with  them  fuch  a  direction,  would  be  very  convenient  to 
parties  :  l>ut  I  hope  it  has  never  been  tound  ncccllury,  nor 
will  at  this  time,  in  this  place,  be  judged  competent. 

It  h?.s  been  hinted  by  Mr.  IVallacc^  as  if  the  court  below 
had  no  authority  to  proceed.  I  am  cotu'I  Jent,  'tis  inipoliible 
they  (hould  be  more  irregular  than  the  v  would  in  fcttin«. 
out  here.  The  cal'es  ftated,  as  far  as  they  went,  feemcd 
lor  a  certiorari  %  but  on  farther  view  it  appearsi  that  in  one 
of  the  inflances  particularly,  the  party  was  imprifoned  by 
die  court  below  after  disfranchifement  for  words.  I  mean 
not  to  contend,  nor  I  believe  ^1  any  body  doubt,  that  a 
writ  of  habeas  corpus  will  go  forth  from  this  court,  when  a 
man  b  deprived  of  his  liboty.  In  another^  tliey  hid  pafled 
ftatence  of  the  line.  This  is  not  a  charge  under  a  general 
criminal  jurifdi^on,  nor  an  ofience  by  the  courfe  of  ther 
common  law ;  it  is  one  of  the  corporation  in  itfelf.  It 
were  indecent  tu  iiave  the  difputes  liable  to  arlie  ui\  an  opini- 
on given  by  this  court,  interpoiing  unnecclTarily,  and  there- 
fore improperiy.  As  to  the  riglit  of  disfranchifemciu,  i\\c 
modej  ajid  kvcral  circumftanccs  iiowlng  from  the  proceed- 
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.ings  ill  tlie  court  below,  whea  the  judgment  of  the  court 
below  goes  on  either  lide;  this  court,  on  anplication  of 
cither  party,  will  jud^  the  matter  of  law,  aad  of  the  right 
of  the  corporation. 
C  61  ]  T  cannot  imagine  why  application  ihould  be  made  in  17721 
to  brings  irregularly^  a  caufe  before  this  ccwrt^  wiiich»  if 


1 

9 

come  regularly  hither^  eipecially)  when  the  whok  ede^  ta 
be  had  would  be,  the  fetching  papers  up  to  be  icnt  dom 
agaiB  preciiHy  in  the  ftate  they  came* 

Till  fome  a£k  has  been  done  iajnriotis  to  the  rights  1^ 
disfiranchiiing ;  to  the  property^  by  (etting  a  fine  $  oc  the 
perfon,  by  impriibning^  I  ^miatisfied  your  lordfliips  wiH  not 
^  interpose.    All  the  c^ufes  cited,  br  that  can  be  cited,  I  am 

t  politive,  faU  under  one  or  other  of  thefe  three  defcriptiooll 

iidh  there  been  aiiy  iniiarjc  \  where  011  a  mere  compla'mt  a 
ccrtiornri  has  bL'cn  cft.ujiiinvtl ;     This  is  merely  fuch  a  cuia- 
plaint  of  a  corporate  body  againil  a  lueiBber  of  Us  own* 
The  court  clcnicd  a  t'o-iiomrL 

Lord  AlamJieUl — Tliougli  no  precedent  of  a  certiorari 
qualhed  before  the  return,  yet  there  can  be  no  reafon 
againfl  it,  in  cafe  the  wrii  ihouki  not  have  iiTued.  Buf^ 
Caie  of  the  Quakers  ^  as  title  was  not  judged  in  queHiofii 
*  the  certiorari  itfeif,  after  the  return  filed»  wi^  quaihed) 
and  a  fuperfedeas  iHued  againil  it. 

The  writ  of  artiorari  not  being  a  minU^erial  writ^  but  a 
prerogative  writ>  as  mandafnut^  Im^MS  carpus^  (9V.  muft  have 
proper  foundation  on  ap  affidavit,  or  on  the  fm  of  the 
writ.  In  courts  not  fiiperior,  but  fuch  as  this  court  will 
pay  a  proper  deference  to,  there  is  a  riioft  abfolutc  nc- 
cellity  not  to  interfere  with  their  proceedings,  witiiout  full 
caufc.  Let  us  confider  to  u  hat  ciVect  it  would  be  :  Not  to 
try  I  he  franchil'e.s ;  for  nothing  is  there  in  the  writ  or  ap- 
plication of  parties,  from  whence  we  can  take  cognizance^ 
No  information  of  mill.:kc  in  law,  or  any  other  particulari 
on  which  to  remove  the  caufe.  To  view  the  proceedings, 
and  fend  them  back  for  decifion,  would  be  nugatory. 
Four  cafes  only  in  an  hundred  years  *,  Rogeri^  for  words 
and  an  afTault  \  a  certiorari  iffuedf  and^  afterwards  a  fr9U» 
diftdoi  though,  in  an  afTault,  this  court  has  certainly  a  con- 
current jurifdi<^ion.  In  that,  and  all  the  other  cafes,  no 
efieft  followed  from  the  cntwrarii  therefore,  we  ail  agrees 
that  the  ^irthrari  be  quaflied. 

The 
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The  King  againfi  Backhoufel 

IN  m  wt^y  tb€  officer  t|>pr6lictKl!fig  dHBttifty  In 
ecuting  of  the  procds,  made  a  pretence  of  a  note,  which 
the  defendant  to  thU  fok        he  ibould  be  glad  to  fee. 
Wtdi  (bme  difficulty,  he  was  let  in  \  and  comes  up  to  the 
dsfendaoit,  sffid  tAU  him  he  has  tii  writ  to  execute  on  him 
iot  40 1.    And  Biiclhonfe^  much  CTiniged,  faiJ,  iiLs  houlc  L  62  3 
was  his  caftlc.    Th.u  then  the  b^ilirt*  laicl  it  was  very  un- 
genteel ;  on  which,   Bat  khoufe,  (the  officer  Tap,  and  thft 
other  officer  who  flood  without  and  iuvv  tiit'  Iraili^f'  running) 
aimed  a  pillol  at  him.    On  a  trial,  the  i^rv  lind  Bnchhrrfe 
gtiilry.    This  motion  being  after  a  verdict,  no  evidence  as 
to  the  facft  of  tiie  aflault  was  admitted  *,  but  on  its  being 
Ihewn  to  the  court,  that  the  man  was  a  bankrupt,  on  affi- 
davit; witk  tOftfcflion  of  the  party  on  the  trhl,  that  lie 
would  charge  an  alTault  on  the  tvhr  l.^  family ;  "w^hich  he  did, 
^  fwearing  befote  a  juitice  an  n^ault  to  the  father,  havmg 
laade  hk  firft  complaint  againft  the  ion  only  \  thcn^  before 
thtf  grand  jiiry,  he  added  the  mother^-^n  thde  grounds, 
ttid  a  ptolkibSirjr  fofund  that  the  fuppoftd  piftol  was  arfugar^ 
haHDner,  and  that  the  dfficer  who  fwore  to  the  arreft  was 
hitcrccpted,  by  a  paflcnger  ftanding  before  the  window, 
from  Teeing  what  palTcd,  the  injury  and  prevarication  of  the 
action,  the  inability  of  the  defendant  to  pay  any  large  pecu- 
niary penalty,  and  the  grofs  abfurdities  in  nrany  of  the  moil 
fnbfi'antial  p^rts  of  the  evidence,  it  was  prayed  in  arrelt  of 
judgment,  that  a  very  moderate  fine  migiit  be  impofed. 

Mr.  Wallace — If  apprehended  or  real  bankruptcy  be  ad- 
mitted, the  execution  of  juftice  will  become  impracfticablc. 
I  tha[^fe  hope,  as  the  jury  have  found  the  defendant 
gn^,  thotigh  they  have  acquitted  all  the  reft,  th.e  court 
win  fubje£t  him  to  cofts,  and  a  fatisfadtion,  to  checic  ia  un- 
mmrantahle  a  re(Uhnee  ^br  the  futOre. 

Lord  MMffiM—Vjy  all  the  Evidence  on  the  trial  the  de^  ^  " 
fendant  was  moll  clearly  guilty  j  they  all  agree  »  to  the 
Mtf Ttttmng  out ;  (whether  what  Baekheufi  u(ed  agaiafl: 
thf  bailiff  wa**  a  piftol  or  a  hamrticr,  the  bailiff  vras  greatly* 
i!$-'!rj;(.l  itcJ,  :  iiJ,  at  leatl,  took  it  for  a  p'.ftol.)  The  precc- 
ucnt  iS  an  extreme  bad  one,  of  fufFcring  ottcnccs  of  tliis 
nature  to  efeftpe  (lightly;  he  muft  either  compound  by  his 
fricn  ls,  if  they  will  undenake  as  fuggiilcd,  ur  fulTci*  cor- 
poral  uutkihinatf>  - 

Hi  *  Mr. 
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Mr.  Wallacey  ccunfcl  for  the  profecutor,  accei»teJ  one 
guinea  %  with  cofts  to  be  taxed  by  the  mafter  as  between 
attorney  and  client.  The  courts  on  undertaking  by  the  de- 
fendant to  conform  to  the  lermS)  let  a  fine  of  one  ihilUng» 


F 


King  i^idnft  Davis. 

OR  a  rule  to  (faev^  caufe  why  an  information  fliouM 
  not  ifliie  agatnft       ■  Dmns^  Efq.  a  coUeAor  of  the 

cudoms,  and  julticc  of  peace,  for  fitting  as  one  of  the 
jufticcs  uaJcr  i\\c  ftatiitc  of  I  2  Ann^  t.  i  8.  to  efrimate  th« 
f*iivj.gc  of  the  vcllcl ;  of  uiiich  falvagc,  by  the  iict,  he 
entitled,  as  cuiiom-houfe  ofhcer,  to  apart, 
r  6^  1  Brery^  a  tilherman,  claimed  50  guineas  for  falvape, 
which  Wiliunus^  the  owner  of  tiic  veflel,  re fn fed  5  and  faid, 
that  he  had  not  been  run  aground,  but  by  Unrys  man.  On 
this,  i/r^jr  applies  to  Mr.  Dnvis^  for  a  detainer  of  thevelicl, 
till  the  owner,  Captain  lyUHamsy  fltould  anfwer  to  the 
claim  of  the  falvage.  Mr.  Davisy  being  one  of  the  three 
jufticcs  of  the  counties  adjacent*  fat  to  try  the  qucflxon  of 
falvage  between  the  parties.  It  appearing  before  them^ 
upon  examinatiottt  that  the  (chooner  was  worth  9000  L  and 
the  fmack  300  L  that  the  former  would  have  perilhed,  after 
quitting  the  trackled»  had  not  the  fmack,  at  the  peril  of 
itfclf  and  crew,  faved  it ;  the  other  fide  givmg  noevidence» 
they  decided  for  the  claimant.  It's  obie<Sted  to  Mr.  Davis, 
he  rrfufed  Mr.  Cleithuiy  ajuilicc  of  tlie  county,  propofcd 
by  tlic  niaAcr.  There's  a  chuilc,  it  v/as  argued,  in  tl\c  adi, 
which  prevents  his  bcin^  proceeded  ac;a!nrt  by  information  ; 
becaufe,  on  convi£lion,  it  fubj<*<Sts  inni  to  a  confiderablc  pe- 
nalty, forfeiture  of  office,  and  inranacity  of  a£ling  as  juf- 
tice:  And  'tis  hoped,  this  court,  after  forty  years  in  office^ 
-will  not»  without  accufation^  fubje^  him  to  an  informa* 
tion. 

On  the  other  hand,  the  obje^on  again  (I  Mr*  Datdr, 
that  he  ihould  not  have  been  the  jufticet  but  was  to  Mve 
aj^inted  one^  was  argued. 

The  court  was  of  opimon,  that  as  the  a£^»  on  dtTputCp 
empowers  the  parties  to  three  judices;  therefore  he  was 
not  to  appoint  hJmieif,  nor  excludethe  other  fide  from  ap- 
pointing, as  by  the  affidavits  it's  proved  he  did ;  eipectally» 
as  he  took  a  bond  of  indemnity  for  whatever  might  be  the 
^onfconence  of  ihc  matter  between  the  parties,  and  as  a 
.   fatii,i4cuuii  is  grained  to  Uie  cuftom-houfe  ofiicer  under  liic 
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The  court  therefore  of  opinion,  that  the  rule  fhould  be 

ir.adc  abfolutc. 

LimJ.'iy  u  man  belonging  to  Brerys  veflel,  fwears,  that 
Brrry  would  have  periftied  in  liccring  towards  the  ichooner^i 
kid  not  tiie  wind  turned  the  fail  round. 

The  court  thought  the  aw.u-d  of  the  cuftom-houfe  off.cer 
3  very  reafonablc  one ;  who  laid,  tiiat  had  half  a  guinea 
been  agreed,  a  guinea  was  merited.  And  they  were  of 
opinioo,  the  difference  about  the  danger  of  the  veiTel  would 
not  entangle  the  queftion.  So  that  the  ground  Teems  ta 
luTebeen  no  means  the  unf airncfs  of  the  dcciiioni  but  the 
great  impropriety  and  irregularity  of  his  fitting  as  judge^ 
whoy  as  oiftosb-houfe  officer^  was  to  take  benefit  of  tkp 
value  of  the  falvage. 

Tuite  or  Chote  againjl  Favvjvcs. 

ON  a  rule  to  ILew  caufe  why  an  information  fhould  not  £  64  J 
be  granted  againfi:  the  defendant,  for  forcing  the 
pbiotid'  to  fell  chicle  at  three  peuce       pouQd>  by  me-: 
pace^   

Chou^  by  his  affidavit  dcpol^s,  that  on  the  i  oth  day  of 
Aprily  a  riotous  airembly^  happened  at  Dutimow  in  EJfex  % 
and  people  came,  to  the  number  of  fiity,  threatening  hlm^' . 
and  A>  compelling  him  to  fell  buttcr.at  6d.  (he  dwelling  then  * 
iXBefOotit  two  miles  off  Dunmonv^)  andcheeie  at  3d.  That 
a  flay  or  two  after,  Charies  Fawkes^  a  confiderable  innkeep^ 
er,  who  had  been  ftrolling  about  the  country^  came  and  or- 
dered a  cheefe  at  3d*  per  pound,  which  Cbae  faid  he  could 
not  afford.  Fatifiis  perfifted  urging  him,  and  aiked  himt 
in  a  menacing  way,  Otily  fay  you  won't  j*'  and  intimated, 
that  if  he  did  not,  other  people  would  come  2md  fell  it  for 
i-iiii.  And  that,  in  fc.ir  of  having  the  mob  on  him,  he  was 
obliged  to  fell.  And  that  Gibjluy  a  labourer,  I'ervant  to  Fniukes^ 
came  foon  after ;  and,  he  lays,  that  Gibfon  had  a  cheel'e  at 
the  lame  price,  horn  the  fame  apprehenfion,  that  |xe  was 
employed  by  Faiuhes. 

Fnwka  dejwfes,  that  the  riot  was  firft  difcovered  by  him, 
that  he  had  as  much  caufe  to  dread  it  as  any  body  ^  that  he 
gave  the  {ird  notice  of  it ;  and  verily  believes,  he  was  prin-i 
cipally  in(ln; mental  in  fuppreffing  it,  by  telling  peopJCt  lOr 
Titedto  join  tjie  niob,  whom  he  had  conftantly  emplcyeOi 
for  macv  years,  that  he  would  never  more  employ  them  if 
ihcy  dxi.  '  Tti^  feveral  of  the  xnofl  confidmble  tradef^ 
men^  in  order  to  quiet  the  mob,  he  is  informed  and  believes, 
caofcd  it  to  be  pioclaimed  by  the  common  cryer,  that  Aey 
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IFTould  fdl  tlidr  chccfe  at  3d,  )!^r  pound  ;  when  ht  iidt  as 
well  as  many  otlicrs.  That  he  went  to  C'^Je,  nqt  ufmg 
any  menaces,  or  laying  that  he  would  (111  fur  hun,  or  any 
thing  to  that  ciiV<^t  or  iiUf*nt  v^and  that  Chste  readily  con- 
ftnted«  And  fays,  that  he  piade  the  bargain,  not  out  of 
insiUc^j  on  a  vi^  to  take  aih  antage,  but  thiokiog  it  the 
£ui-  price  of  the  chcefe.  And  tbnt  the  mob  was  diijieried 
two  pr  three  before. 

Others  of  Dummnvf  on  the'  part  of  Favfkts,  made  oath 
that  Fakffhsw9$  a  coQUderiible  innl^eper,  and  bad  no  intereft 
in  their  belief^  to  encourage  the  mob ;  but  on  thc^ontrary, 
out  of  a  good  intention,  gave  the  iirdt  intelligence  that  t^ 
mob  was  difperfed  two  or  three  days  before.  And  that' 
they  believe  the  price  was  fair  j  and  the  iiiiormation  out  of 
a  inai!Cioi:s  anel  wit  i-:cd  dclign. 

Obl'ervcd,  againll  the  rule  that  F^iinles  is  no(  mentioned 
in  tiie  firft  riot,  nor  any  thing  about  him  ;  that  he  is  brought 
]  in  after  by  iruiucndoy  fo  as  to  involve  him  in  an  odious  impu- 
tation, without  the  leail  partictilnr  allitjned  as  i^round  :  And 
that  the  whole  charge  is  as  politively  denied,  and  as  fully, 
on  the  one  hand,  as  it  could  poiilbly  be  charged  on  the 
other.  On  which  ^onndsj  fir^m  the  infufficiency  of  the 
proof,  and  the  ftrong  appearance  of  malice  on  the  pbintiff's 
a£^davit,  it*s  defired  and  hoped  from  the  court}  that  the 
rule  be  difcharged* 

On  th^  other  part  it  was  urged^  That  Fawhs  fpoke  to  a 
proclamation  winch  he  believes  to  hav^  been  ma4ei  with-* 
out  faying  of  his  own  knowledge^  or  producing  a  fingic 
witnefs  to  fo  public  a  fa£t :  That  affirming  it  was  done  to 
pacify  the  mob,  he  ncvcrthelefs  applies  to  Chote,  out  of  tlic 
limits  oi  ilie  proclam  itioii,  iwo  miles  from  DuNmsu*^  and 
-  not  any  of  the  tradeiiucn  of  Durtmmv  :  That  tlie  price 
for  which  the  chcefe  was  fold  is  confciFctl  by  boilv  their  af- 
fidavits, and  gives  very  ftrong  prefumption,  if  no  Other 

part  con-oborattd,  of  tl??  truth  of  tiu:  fear  and  menaces 

alledged  by  the  plaintiff. 

After  hearuig  this  contradi^ry  evidence^  the  court  di(» 
char|sed  the  rul«» 

James  a^ainjl  Penrice. 

ON  a  rule  obtained  to  (hew  canfe  why  a^pn  ihould 
not  be  ftaidt  on  account  of  defendant  being  become 
abiyak^^pti  the  motion  W4s  objeaed  tp,  b^^a^xc  ii  iiiight 
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iuTc  been  litigated  upoi|  a  |^a^  and  ti^t  dciead^t  meai;i$ 
to  litigate  it. 

ON  amotion,  that  canfe  may  be  facwu  irhy  a  writ  jof 
enquiry  ihoaki  not  be  executed  here>  in  Lond<m ;  ^ 
a  cafe  of  a  ck^k,  to  detenmne  what  wtis  4^  his  maf- 
tertobtm:  Oil  fiifrgeftiQBy  that  the  juiy  at  Gy/Wa/T  wooU 
be  of  Vm  and  indigent  perfons,  and  not  qualified  to  efi^ 
aate  idiere  the  matter  might  ql  taasfc  hundreds* 
pxirt— No  ci^loiur^ 

Lady  Mayors  Cafe. 

TRANSFER  of  nionlea  in  the  Bank,  in  the  name  of 
a  feme-covert,  made  by  the  huiband  ;  which  monies, 
it  was  ^nfpe^lied,  {he  heU  bj  virtue  of  a  tniil  to  her  own 
%Qnte  life.  A  memoranoum  'v.is  made  by  the  Bank,  on 
rransfcrnng  the  Aock,  of  a  defe£k  of  tijtle  fufpedtcd.  It  was 
Ud«  dm  to  ttialae'  k  mtmaemiiqm  on  transfer  of  ftock, 
Unifying  a  flair  iu^peAed  in  the  tit!e»  muft  not  be  allowed ;  [  66  ] 
BBf  will  Wf  fecree  truft,  as  agatnft  the  party  who  has  open 
legal  title,  affect  the  Bank.  And  Lord  Martsfirld  added — t 
von't  fjy  a  vtM-J  agamil:  the  holder  of  t!ic  ttock  h4ving 
«c4i4jia  ag;mik  the  Bank  for  di^[xaraging  iii^  title. 


Cvia  Canceilari*,  at  Uacoln's  Inn. 


W 


HEN  there  is  a  real  efiate  of  itooL  vahie^  dd>t$ 
on  bond  to  loobl.  and  on  fimple-eontraft  to  loooL  "^^'^ 
wtn  \  an  that  can  be  done  is,  not  to  let  the  6ond-creditors  c^mc  upTa 
n  upon  the  perfcmalty,  but  the  ixmplepC(mtrai&  creditors  jdic  raX  ' 
caaottoipch  the  200L  fiurpius  of  iht  realty*  '  t&M»^ 

Tythes. 

Modus, 

MODUS  fet  up  fince  the  13  Elizabeth,  binds  not  not 
the  fucceffor.  ,  '  . 

A  peremptory  compofition  requires  notice  to  determine.   eUz.  c.  xo. 
If  cadownent  be  m  tythes,  and  ufage  has  not  followed  2  Blac.  c.  3. 
Ae endowment,  the  claimant,  as  to  fucb ^thes  as  ^ of  I^^^^^J 
^>^g^  (hali  not  fupport  his  claim ;  any  more  than  on  a  ^^"^^ 
<!i>nveyance  of  lands  he  (hall  claim  lands  as  parcel  of  the  Endow 
Ate  conveyed,  where  pofTellion  has  not  foUowed  the  con-       ^ , . 

failu«  of  " 
ffulagC.  • 
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Co(b,w]iai  If  more  tythes  sre  claimed  than  the  defendant  to  the  bin 
defendant    j^^g  kinds  of  tythable  goods,  the  practice  of  the  Exchequer 

cuimsmnre  ...  '    r    ^   ?  i  \  .      i-r  i  -  it 

tythes  than  rcprcientccl  to  the  court)  to  Uil charge  the  Dili 

there  arc     with  cofts,  as  to  fuch  tythes. 

tythablc  It  apj>cars,  that  mli pleader  of  a  modus  in  the  Exhc^ncr 
Efl^Aof  always  occadons  a  decree  for  tythes  in  kind;  even  though 
mifplcader  it  appears  in  evidence  that  it  was  a  good  modus  ;  but  it  ^ 
of  a  modiu.  witiiout  prejudice  to  the  inhabitants  of  tlic  pariih« 

Raymond  agmnft  Webb. 


Tnxftee  A  Truftcc  under  a  will,  fells  by  private  contm^V  an  ct 
"^^^         jLjL  which  by  a  decree  of  Lord  Qatnden  wa$ 

mode  of        ^  ^^^^  be^orc  a  mailer ;  the  plaintiff,  who  waS  1>argalnce 
fale  pre*     of  the  eftate,  was  not  party  nor  privy  to  the  decree*  bat 
fcribed.     wa^  a  purchafer  without  notice,  for  a  valuable  confidera- 
tion. 

C  ^7  ]       Lord  Chancellor — After  a  decree  by  Lord  Camden  in 

this  cal^,  th.it  the  eftate  lhoi:l  I  be  Told  before  a  maftcr^ 
tlie  court  cannot  now  warr.u.r  ;t  fale  by  private  contr.K^h 

Mr.  Attorney-General  contended,  that  the  objectiuii  to 
the  decree  of  jA)rd  Cnmdtn  interpoiing,  was,  that  the  piam* 
tiff  was  no  party  to  that  decree. 

Lord  Chancellor — All  the  efTec^t  of  that  will  be,  the 
plaintiti'  may  recover  at  law,  which  otlierwiie  he  could 
not. 

Bill  diiinified :  The  party  being  left  to  take  liis  remedy 
at  common  law,  the  court  being  of  opinion  that  equity 
ought  not  to  intcrpole. 


Michaelmas 
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Campbell's  Cafe. 

Off  a  Plene  adnunHbavIu 

ON  a  motion  for  a  new  ti !  li — On  an  saioo  brought  t  3 
againd  executor,  he  plcdtlcti  p/ai<'  adminijlrdvit ; 
there  was  evidence  that  lie  had  paid  interclt  upon  a 
legacy  of  the  tcftator's.  The  jury  found  lor  the  plaint  ill'. 
It  ins  contended,  that  upon  the  evidence,  thcf  ought  to 
have  found  for  the  defendant  \  far  that  there  was  evidence 
of  his  having  fuliy  difcharged,  as  £ir  as  there  were  ailets. 
On  the  other  hand,  that  hj  paying  Intereft  on  the  debt.  He 
had  admitted  aflets.  It  was  urgody  that  thb  payment  of 
mtereft  was  injurious  to  the  legatee,  by  lulling  him  into 
aUfeicciirity,  while  the  executor  fpent  the  aflets  in  pay- 
bg  debis  of  an  equal  degree. 

k  was  urgCil,  tUat  in  the  cafe  of  the  Diikc  of  Somerfd^ 
'Atcreft  paid  for  feventccn  years,  was  determined  by  the 
iiuit^r  of  the  Rolls,  and  continued  by  the  Lords  Commif^ 
lioacrs,  to  be  evidence  conclufivc  of  aiTets. 

Lord  Mamfotid  obfcrved,  tliat  pa3rment  was  prima  faag 
cvidcnoe;  and  repeated  payments  ^ith  length  of  time, 
toy  ftroffg  preiumption :  But  that,  though  it  impofed  on 
the  exeoitor  the  onus  prchandi  to  the  contrary,  yet  it  could 
not  in  any  caie  be  taken  condufively  againft  aU  evidence  po(^ 
fide  to  be  givtm. 

That  the  payment  in  the  principal  cafe  was  pleaded,  to 
fcwc  be^;n  foar  years  contiiiually.  The  difficulty  the  \iw^ 
Hive  laid  on  execuLors,  for  ages,  has  been  properly  coiii- 
plained  of,  that  honclt  executors  know  not  how  to  be  fafe, 
ijor  tiilhoneli  caa  be  puaUhed* 

Where 

» 
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TMiere  there  is  a  bond-debt  unknown  to  the  execotOTt 
.  and  there  has  been  a  payment  of  iotereiV  on  a  fim^le-^ontraft 
I  A>  1         brfi^r^  the  bond-ddst  coiae9  out ;  in  which  cadcy  it 
*^  woold  bo  mtJm  Jifk  to  pay  tho  pHncipal  on  Ac  iimpk-coiw 
tra£l»  untefs  the  boncUtebf  oould  be  fatisfied  firft ;  ihoald 
the  payment  of  intereft  oti  the  fimple-contra£t,  under  fuch 
•   circmnftanc^,  bt  conplnj^ye  again[(t  the  executor?  Ca> 
l^inly  not. 

His  Lordfliip  dclncd;  that  he  n.i^lit  not  he  undcrftood 
as  giving  ;ni  opiiiion,  that  the  executor  would  be  allowed 
idtbts  in  an  inferior  or  equal  degree  after  payment  of  in- 
terrft,  in  the  debt  ia  qiic  i*ioa  ;  for  that  then  an  executor 
might  take  an  occafton,  by  paying  a  ima^l  ihm  cn  account 
of  intereit,  to  deceive  and  fruitratc  tlie  jult  expectations  of 
a  creditor  in  higher  degreCj  jn  favour  of  a  creditor  in  in* 
lerior  deg];!e€.  I'hat  in  eyen^y  thore  y^f^  cawfis  tp  g^ran^ 
a  rule  for  a  new  triaj^' ' ' 

The  role  was  granted  acpcordingjl^. 

Clar}^  q^qinjl  Adiajr, 

IN  th?s  cafe  it  was  determined,  that  an  cngngement  of 
intelbuc  to  pay  money  out  of  a  growing  fund,  was  a 
lieA  u^i\  the  adnuxuinator  chargeable  upon  that  fund« 

JUymop4  fgaififi  Ridges. 

ON  a  writ  error 
brongbt  againft  a  judgiaent  in  the 
court  of  common  pleas. — 
llie  judgment  was  fjfa  an  a£don  09  die  Cffe  a^inft  the 
flieriffy  in  which  there  yrm  two  counts : 

sft.  That  the  defendant  fufibred  JJ^n  Champion^  mdebt* 
cd  to  the  pluntiff  oo  KC04|nt  m  the  17V  lod. 

toe&ape. 

jd.  That  the  defendant  being  (hcnff  of  the  countj  rf 

Ejfcx^  might  have  arrcfted  Champion^  and  did  not. 

The  judgment^  wiik  damages  and  coftSj  amounted  tq 
about  60I. 

For  the  plaintiff  in  error,  error  afligned  agninft  the  judg- 
ment, that  the  two  counts  are  totally  repugnant  j  iu^poih^ 
the  cnufe  of  aAion  in  both  the  lame. 

That  they  arc  the  fame  is  evident,  The  fum  is  prcciftlf 
the  fame  5  both  notes  are  dated  the  fame  day ;  both  pay- 
able in  ten  days  after  date ;  the  writ  ftieJ  out  in  both  on* 
the  £une  day«  It  wlU  be  Cud^  e^crj  thing  wiU  be  intended 
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IB  frveor  of  the  Terdu£k ;  evoy  thing  th^  can  be  yeafimaUf 
mtoEukd :  But  hcre^  I  coficeiv€»  the  mefe  nfttival  inttmU  C  70  3 
iDcnt  iRfUl  bCy  that  the  party  was  trying,  whether  he  might 
not  recover  thcnipjh  one  note  only  was  given,  by  counting 

on  two  ;  uf  iLCdX  'sr  unc  way  ii  he  cduIvI  prove  an  cicapc, 
and  in  the  other  if  he  could  prove  there  might  have  been 
an  arrcft  and  wdi  not :  Your  Lordliiip  muil  intend  too, 
that  in  the  fame  dny  the  pbintiff  fued  out  two  writs  oii 
notes  <>f  hand,  when  he  might  have  recLnciv  d  by  one  j 
you  mint  intend  too,  that  he  did  not  know  how  much  20L  • 

lod*  awifmnted  to  twice  tcM,  for  he  lays  his  dams^es 
at  40I,  vciy  rwfonably  if  one  note  oply,  |}ut  prepofteroiSlf  ' 
and  unaccountably  if  on  both.    For  your  Lprdihip  knowy^ 
if  any  fum,  hov  great  foever»  be  pro\'ed,  the  ptaintiflr  can 
itcover  no  more  than  he  has  Imd  his  damages  in  the 
dar^tign.  I  muft,  with  great  deferw^  to  y6or  Ijordfhip^ 
ob^ei  the  ^wn  of  Common  Pleas  dtffiprs  ^om  this  courts  . 
iQ  tUii ;  that  if  there  be  ever  fo  many  counts,  and  any  om 
of  them  is  proved  for  the  plaintiff,  lie  lliall  recover  da»» 
miges 'm  his  wliok  a<f^tiQn,  liigu^U  tt^e  Ql\kCK  couat*  go  ior 
tk  :'?fendant. 

I  am  told  by  the  attorney,  tlielc  two  counts  will  make  a 
diSerence  in  exjH-nce  of  20U  to  th?  d^ifUidam  in  th^t  action^ 
the  now  plaintiil  jn  error. 

Ill  this  court,  I  am  told,  if  the  plaintiff  lays  feveral 
counts  in  Ids  i«£^ion  and  proves  only  fome>  he  can  hav^ 
coits  only  on  the  counts  he  proves ;  and  that  your  J^dihip 
went  hsther^  9^^d  faid,  the  def^endatii  UkqMi  h%TC 
where  no  proof  was  for  the  idiUntifi*, 

hoed  M^nifM^l  did    |  bitt  it  im  in  the  c^9  of  yery 

fib  counts,  neither  he  nor  the  defendant  has  any  coliU  i% 
tfacm,  in  common  cafes. 

It  was  obfervcd,  that  wh^n  the  ftatute  of  Ghuccjler  firft 
gave  cofls,  fucli  was  the  fimplicity  of  the  common  law,  the 
wwus  were  liugic,  dctlavati^n*  iiagle,  andeva  i,hin^nHick 
Ihorter  than  at  this  tio^c. 

Lord  ALitisfmd  obfrrved,  Tlnit  fuppofing  there  were  but 
one  note,  jultice  h.td  been  dont- ;  liie  ])lu!ntifF  had  recover-P 
ed  no  more  than  he  was  iutiiled  :  That  noiiiing  but  a  ne-» 
ceility  of  finding  the  note  luigle  could  be  regarded,  fo  as^ 
to  diiaffirm  tlie  judgment.  'J'hat  every  count  was  coniider- 
ed  a  diAjui4^  a£dipn }  th^  thofe  multiplied  counts  had  taken 
«fe jt^fiiipattiy^nime iK»t ipai^y  yeai^  syp  '^^^^^  P^. 
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this  nature.  That  fintjfcs  of  this  nature  wrt  very  pn^  m 
furtherance^  very  bad  in  (tindrence  §f  jufike* 

Whether  a  Power  of  Revocation  aflignable 
under  a  Commiffion  of  Bankrupts. 

ON  a  quell  in  ;iy  whether  a  power  of  revof  ntion  was  an 
intcrcfr  capable  of  pitying  to  uic  aiiigiiecs  under  a 
fearikruptcy ;  the  power  beiug  uot  in  poiTejiiion^  but  cxpeo* 
tant  on  a  contingency. 

The  power  of  revocation  m  the  banknipt  was  to  take 
place  on  furviyorbtp,  and  the  bankruptcy  arofe  before  the 
event  happened. 

It  was  1&id|  this  was  within  ;he  13  Eliz.  ^4  lU  8*  li  J. 
I.  5  G.  a. 

That  thefe  a^f  though  feparate^  have  ever  been  con* 
fidered  joint  hws,  and  mtcrprcted  liberally  and  benefidaBy. 
Jiere  was  an  eftate  for  life  5  firft  to  Kis  wife>  then  to  hmi- 
Iclf,  remainder  to  his  ifllic,  and  for  default  of  fuch  iifuc, 
remainder  abialutciy  to  himfelf.  His  wife,  by  whom  the 
i{fiic  was  to  be  liad,  was  deatl ;  he  had  no  iiriie,  couid  have 
norie  to  take  binder  the  ciced,  thertfore  tlx^  remainder  veiled 
m  him ;  ami  being  ib  vei^ed^  was  aUiguable ;  If  not  afligna- 
ble, it*s  extinguiOiablc. 

Mr.  Buller  argued^  there  could  be  no  fraud  to  the  cre4i^ 
tors,  as  there  was  no  benefit  they  couid  take. 

Lord  Man^eld — The  cfla te  ior  lifei  remainder  to  himfSf 
in  fee>  is  veiled  in  the  srflignees ;  he  could  convey  it  by  a 
common  deed :  The  confcience  therefore  is,  that  he  has  no 
power  to  execute  now,  for  the  other  limitations  could  no( 
take  pkice;  tke  whole  w^s  in  lunij  and  is  now  in  the  at 
H^Kes* 

Goodwin  againft  Philips. 

THIS  was  a  cafe,  in  which  a  jury,  being  at  difference 
in  themfelves  what  verdi^  to  find,  on  account  of 
contrary'  circumflances,  to  balance,  as  it  feeined,  the  evi- 
dence on  bot^  fides,  agreed  the  majority  of  voices  Ihould  de- 
cide. A  partjr  to  the  caiife  (the  pkuntifi')  gees,  and  by  pri- 
vate converfation  finds  this  out. 

Seven  were  on  the  fide  of  the  verdi£^y  four  againfli  and 
one  doubtful.  They  debated  it  \  and  at  lail  the  majority 
brought  over^tbe  others  to  agreej  that  their  opinion  ihould 

The 
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Tlif  conn,  on  all  thcfc  nrcumi'tances,  v.  ould  not  lud'cr 
a  motion  againil  the  verdict  ^  el'peciaUy,  as  it  was  given  on 
dm  £de  wiicse  they  thou^t  cbie  CYidence  ieemcd  to  pro- 


p 


ARISH  of  their  refill ence,  is  not  a  fu^Ient  de£g«  [  7^  J 
uatioii  in  uuuce  of  baiL 


not  kxK>wmg  hbw  many  he  is  fiail  for^  re- 

jeded. 

BAIL  a&ed»  Hbw  many  he  was  bail  fer  fincebe  ob» 
tained  his  certificate  i  jinfwer — Three.  ^u^Hm^ 
iofwoit  i  Anfwer — Not  that  he  knew. 

iiord  Manniad — Daa  L  you  know  how  many  you  arc 
iailfor? 
I  don't  keep  an  account. 

Lord  Mansfield — Tlien  no  man  that  does  not  ikali  be 
tafliathttcaun:* 

Notice  of  Bail. 

THE  con(eqiience  of  irregolar  liotke  is  not  dilcharge  Tbrdfeft 
of  the  bail  as  bad^  but  grant  of  a  fhturc  day  to  chf  ^1,^^*^ 
ooirc;  MOW. 

Demand  of  Flea« 
Toll. 

■ 

OK  a  qneftionf  npon  a  toll  for  coni«  h  was  difputedj  4^ 
wfaethermalt  wastobeconfideredascom?  nuodedwi 
Umt  Mamfiiid  thoQght  it  was  in  the  nature  of  floor;  *  Suoday.is 
^  being  manufaaurccf,  and  taking  the  denomination  of  '^J^^ 

k  was  not  to  be  held  corn,  bat  changed  its  Ipccics  ;  demaodic 
^  for  flour,  which  was  in  the  ikme  predicament,  no  toU 
*^been  preteuutrd. 

^iit  upon  a  motion  f<  jr  i  new  trial,  upon  the  grouiul  of 
^■'^  2ct5  of  parliament  having  contbmtly  coniidered  malt  as 
>m,  and  fo  in  the  univerflty-grants  \  his  Lordihip  ordered 
^flcv  oiai  iouoedntdT  upditbe  notion  without  cofts. 

Th« 
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The  King  agmnji  Eden.  ^ 
Information. 

ON  a  rule  to  (hew  cauic  why  an  infonnation  {hould  not 
be  granted  againft  the  defendant.  Mayor  of  Berh^ 
for  dti|^tt&ig  i  ^afMP  cKargcd  to  llcf    libd»  f^efiin^  an  in 
attorney  of  the  mayor's  court/ 
]     ObjdEBon  againft  the  nile^That  there  is  no  eyidence  to 
prove  thd  ^MtfafSon  eouipfehied  cf|  ttw  fftok  Mr.  Aki 

was  the  publiflier,  nor  that  the  party  complained  of  was 
entirely  innocent  of  the  charge.  *  j 

The  paper  complained  of,  was  a  petition  againil  the  at- 
torney for  keeping  the  petitioner  in  jui^ody  after  having 
taken  money  for  his  difcharge ;  and  it  w.is  objeOcd,  that 
tlve  aliiJavits  of  puWifhing  and  dilperiing  by  Mr.  Mdenp  I 
went  to  memory,  belief  and  opinion. 

That  this  was  an  application  in  the  way  of  exfraordinary 
jtf  Alcet  and  that  ihe  party  applying  ODght  to  come  dear  be- 
fore the  court;  and  that  the  attorney  wit  guilty  of  the 
breach  of  duty  charged. 

Mr.  Wallace^  on  ther  odicr  fi4o-<^The  carrying  to  die 
printer  is  proved  againft  Mr.  Eden ;  and  this  b  publifhing. 
Tbe  mayor  had  miOielitfiM  hitafetf  wnoft  fiagnHdyf  ii 
joining  in  th^  pe^ipA,  that  the  attorney  ni%ht  be  dlfcharg- 
cd  for  his  difhoneft  behaviour,  e  petition  was  addreflcd 
to  the  Recorder  of  the  preceding  year,  (which  certainly  is 
not  the  llyle  of  the  coort,)  and  to  aH  hoaeit  and  iiumaiic 
perfons  j  which  makes  it  ftill  more  gcncraL 

Tlic  court  feemcd  to  think,  that  the  carrying  to  the 
printer  was  not  pubhihing,  on  the  circiim fiances  in  this 
oafe ;  and  that  this  way  of  proceeding  by  information  was 
very  improper. 

Rule  difcharged« 

The  King  a^ainfi  Coato,  the  Keep^  o(  a  Mad- 

llUUic. 

ON  a  motion  for  judgment  of  the  court^  con£ning 
a  pcrlbn  in  a  madhoii(e— 
Lord  iMcwsfidd — This  was  an  in^iichncnt  again  ft  R.  Coaff 
the  elderj  and  S'^ffrnna  his  vnfcj^jatg  the  younger,  Kivbank^ 
and  oiherij  for  feuding  Mrs.  Ewbank,  unjuiUy^  and  with* 

out 
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eal  kgai  warrant,  to  a  pri%^ate  iioiiie  for  the  reception  of 
pcribss  Jifbrdcred  in  tiicir  minds,  and  there  coaruiing  her 
for  iwomoiiths  nearly.  Mrs.  EwhankiwuM^^  ihc  was  very 
iii  oted  faj  her  kuibindt  who  took  her  children  from  her| 
a^bvar^  he  bett  her»  and  ulcd  her  iU»  Tkca  he 
tc'  J  her  fte  0111ft  ^  to  the  chiid^  who  was  rcad|^  to  dae» 
ulyjtf9rd%  that  he  look  her }  (he  deftribed  the  waj  mi 
nrniacr.  The  haftand  laidi  Thb  is  S&t  fending  to  me.** 
^lacmhw^  (he  fays,  a  dedtor  or  apothecary  in  the 
•Aae.  A  lunatic  bit  my  arm.  I  was  chained.  A  fur-* 
*^geoa  WIS  Tent  for,  as  pretence.  A  gentleman  and  a 
*^bdf  came,  and  pitied  me.  I  feared  the  child  would  L  74  3 
*'be  hurt,  or  he  would  take  the  child  and  murder  it  on 
common.  Mrs.  MiJ/s  came  and  lamented,  I  ptied 
*iieri  (he  was  fent  by  order  of  lier  htifband,  who,  fho 

hHl,  had  done  the  thlnf  with  Mrs.  MtUtr^'  Mrs.  EaJtMg 
aaifaer  witnefs,  the  ftme  who  Ihe  kk\  came  trith  a  ga^ 
fad  flie  waa  aa  faoneft,  very  fenfihle  wmaan;  tfaaft 
ki  Imikaod  nfcd  bar  very  cmcllyj  and  that  flie  faid  ha 
M  tlie  chikt^!— That  flie  went  to  confiik  an  ataamey, 
hm  fee  ai^ht  have  a  ieparate  aiakitenance  from  her  hitA 
l*d-,  that  Ihe  \vas  perfc£lly  fi«ne  vrhcn  ihc  faw  her;  that 
&<  pincti  lijr  entremely,  aud  wanted  an  hahvas  corpus  to 
rdoic  her;  but  was  tokl  it  would  be  very  cxf>enllve- 
"What,  if  my  huiband  had  another  wife  I"  She  faid,  the 
Isiiband  had  faid,  he  would  fend  his  wife  to  a  madhouie. 

Mil..  M'dli  iaysy  (he  was  confined  in  a  madhoufe,  with 
pttibo  fane,  and  another  lunatic  |  that  (he  lamented^ 
Jlis,  SmbrnA  with  her  ka^fntcd  extremely ;  that  they 
(MGetedmatQas  together»  to  get  htft  out;  that  Miy.  JAKf 
weadire£kioBy  and  hid  it  hi  her  bofonu 

On  the  part  of  the  defaadanti*  Of  her  being  mad,  and 
ttafiag  ho"  hufband  with  every  woman.  That  flic  would 
^  10  people's  faces,  and  the  boys  iollo\ved  her  in  the 
ftxtets.  That  (he  was  either  mad,  or  worfe.  That  the 
l^ilbiod  was  a  very  honeft  man»  That  Milfcr  did  not  be- 
what  ihe  had  faid  of  his  wife  *,  that  Ihe  wa«i  mud,  or 
^  ne.  From  a  general  note,  the  hufband's  charader  is 
to  ai  gjaodby  all  the  witnelTes  for  the  defendant. 

The  jory  farooght  and  his  wife  guilty,  and  Ewbank 
^  hnflxmd;  and  acquitted  the  leftf  without  any  great 
Ih^le  ondie  part  of  the  pvofccutor. 
^thepartof  Mrs.  Afi/&.  That  ihe  was  hrou^  to  the 
fine  ancBioufe,  under  pretence  of  her  huiband  being 
■*fcd;  when  fhe  got  there,  fhc  was  cruelly  thrown 
iotiii  when  (he  alkcd  the  place  what  it  wai,  ilvlrj.  C^fte 

laid 
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laid,  It  was  a  place  for  mnd  hitche«?,  fitch  as  you.  Slic 

called  Mrs.  Mills  a  cl  d  inrernal  b— Ik    The  ftench, 

fnch  as  made  her  alinoll:  retch.  They  gave  iier  rotten  Ixctj 
and  Mrs.  Coale  faid,  flie  was  not  mad,  but  a  great  b— h. 
.  I  would  (late,  then,  my  directions  to  the  jury  on  this  oc- 
cafion,  as  a  matter  of  great  public  concern. — There  is  no 
authority  by  the  law  for  a  private  madhoufe.  The  circum- 
llances  muft  govern  therefore*  It  would  be  very  hard  to 
fay^  that  in  caies  where  a  party  is  unfortunately  vifited  with 
this  calaintty»  they  ihould  always  have  thdr  cafe  made  no- 
torious by  a  cominiffion  under  the  great  iea!«  That  efcry 
r  indigent  perfon  ihould  be  neceffitaled  to  that  expeniive  re- 

medy, which  w[ould  {wallow  up  aQ  their  (tihftance.  In 
Do^or  Mofiroh  cafe,  you  obfervc,  whatever  would  be  done 
C  75  3  ^^'^  nioit  tender  hulb  ind  or  parent,  muft  be  the  trcai- 
ment ;  no  coercion,  no  Irirlnnefs  of  treatment;  nothing 
but  with  the  beft  view,  luDicct  to  the  afliftance  of  the  fa- 
culty. Whatever  is  done  with  any  other  view,  all  nnnecel- 
%  fary  feverity,  nil  confinement  other  than  for  the  beil  pur- 

pofe  of  the  unhappy  perion's  recovery ;  will  fubject  to  a 
cenfure  proportionable  to  the  condu^.  Here  I  muft  take 
notlcei  that  till  this  time  I  never  heard  of  a  madhoufe, 
'without  regular  attendance  by  fomedf  the  faculty^  here, 
Mrs.  Mills  was  under  temporary  confinement  without  any. 

The  other,  be  (he  mad  or  not,  had  no  phyiic,  (he  de* 
dares,  lince  fhe  was  17;  no  pittence  (he  had  any  given 
her.  Much  has  been  £ud,  and  I  think  on  a  wrong  fbunda* 
tion,  of  regulating  thele  houfes.  The  law  recognizes  them 
not ;  if  we  go  to  regulate  them,  we  eftablifh  them  by  law. 
In  ivh".  ^^«///*S  cafe,  Dr.  Afonro  w2ls  at  uuiited  bv  a  iwcial 
jury,  both  here  and  in  London -y  it  appearing  there,  tiiat 
every  thing  had  been  done  for  the  bell. 

Every  cafe  of  this  fort,  niuft  itand  the  ftriftefl  teft  :  It 
muft  always  be  lupported  on  its  f)wn  particular  circum- 
ftances.  W'liatcver  has  been  done  not  compleatly  juftifia- 
We,  muft  abide  its  fate.  "Whatever  cannot  be  proved  to 
have  been  with  the  bed  motives,  let  the  doers  anfwer  for 
in  fuch  manner  as  tliofe  ought  to  do  who  have  taken  upon 
them  an  a^  of  authority  not  allowed  by  the  law,  and  in 
which  neceflity  alone  can  ferve  for  ezcde,  and  that  neccf- 
fity  manifedly  proved. 

Lord  Mansfield  obferved^-Of  the  two  hufbands,  I  think 
Mills  much  the  word  \  my  difiiculty  is,  how  to  punifh  the 
bftiband  without  ruining  the  wife. 

A  ichemc 
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A  fcbcme  of  a  fcpamte  maintenance  was  adopted;  eight 
fhilKngs  a  week  propolcd,  the  lum  the  bulb.incl  of  Eivbank 
allowed  in  the  madhoufe.  He  pleadedf  his  having  been 
boTDt  out  iincc,  and  the  cxpcDce  of  fupporting  his  child  \ 
he  o^ercd  to  pay  five  ihiilings  a  week,  alled^g,  he  would 
do  his  diKj  to  his  wife,  which  he  had  never  rdbfed  \  that 
he  mmld  be  irczy  glad  if  ihe  became  fit  \  that  to  promife 
mace  than  he  could  peiform  would  be  firaudulent.  Lord 
MmufiM  ikj^exveAr^Mn.  evidence,  of  the  huflumd's 
^ing  he  would  fend  his  wife  to  a  madhoule,  and  what  was 
faid  by  the  wife,  this  is  for  your  fending  a  ilieriir  and 
u-3rrant."  If  we  punifh  him  with  long  impriibnmcnt, 
(his  livelihood  is  by  his  labour^)  we  ruin  hunj  his  wife  and 

bhc  was  defircd,  I  think,  by  Mrs.  EaUs^  who  has  re- 
ceivcxi  the  approbation  of  the  court  for  a  feniibk  humane 
vomaii. 

EwbmtJt  was  told,  the  court  would  be  obliged  to  do  what  r  ^5 
vas  mnch  againft  their  inclination^  if  he  would  not  under<«  * 

Bfrs*  Read^  on  the  part  of  the  huiband,  conlented  ta 

maintain  the  child,  on  condition  the  hufband  (hould  under* 
Like  to  pay  fix  (hiUiiigs  a  wcci: ;  with  liberty  to  apply  to  the 
conrt,  if  he  Ihould  ever  be  charged  wiiii  iiis  wife's  debts, 
contraclcd  duraig  her  feparacion. 

The  hufliand  was  defired  by  Lord  Mansfield^  to  let  his 
wife  ice  her  child  foinetimcs  j  but,  he  laid,  the  poverty  of 
his  drcnmftances  would  oblige  him  to  fend  his  child  a  hun- 
dred or  two  miles  off. 
The  court  Aays  judgment  on  MUlSf  till  his  wife  thinks  fit 
to  complain  of  him  \  his  condition  being  fuch,  that  he 
could  not  be  imprifoned  without  ruin  to  both.  The 
other  three  committed  till  the  conrt  fliould  have  con* 
fidered  the  judgment  on  them. 

frefcriptioa^. 
Rex  a^ainft  Johns. 

ON  an  information  in  the  nature  of  a  qm  warrant9^'  to 
ihew  cauie  why  he  exercifed  the  office  of  mayor  of  a 
Gocporatioa  coniUtuted  by  the  charter  of  Queen  Mlhu^h 

I   Pre- 

^  ^  Frafctipcio  eft  titiilas,  csofii  A tenpocc Ibbftantiam  c*^tciitab  lutli^ 
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*      Prefcription  was  pleaded.  That  from  the  jufticcs  of  the 
lall  year  fur  the  borough,  mayor  for  the  year  following  is 
cholca.    Objection  to  the  plea,  'l  hat  there  can  be  no  pre- 
fcription, V  here  evidence     iipou  iccord  of  the  creation  of 
an  oflice  vel  cujusvis  pr<tterca  ra  \  aiul  iliar  the  ollicc  oi  lx>- 
roir_;h';njt!Cf  irfelf  was  created  within  time  of  legal  memo- 
ry ^  and.  It  was  contended,  took  place  in  the  time  of  CIwut 
•       I  il.  100  years  after  the  charter :  That  it  cannot  be  prcfaip* 
tioa>  nor  even  ttfagt ;  for  the  charter  gave  no  fuch  powers 
and  an  uiage  againd:  the  charter  cannot  be  fupportedj  for  that 
every  charter  implied  a  negative  on  every  prn<flice  contrary 
to  that  it  grants  or  permtts.    In  The  King  ir.  Fh^tpi,  Stmg/s 
Report/,  where  a  majfor  is  dented  fn  urn  anm  inUgn^  vich* 
€ut  tantumy  or  any  other  reftridUon  added  \  in  that  ca&» 
PbU^  fet  up  an  uiage  firom  the  charter  downward^  for 
holding  over-in  the  office ;  but  fuch  ufage  was  there  declared 
bad.    In  the  cafe  of  the  coqwration  of  Tarmcuth^  a  con- 
ftant  iilagc  was  plciidcJ,  uIkI  proved,  of  chooling  by  the 
majority  uf  aidcnncu  prefent  \  though  tlic  charter  directs, 
they  lhali  be  chofen  by  a  m.ijoriiy  of  the  whole  numlxr. 
C  77  J  -^^^  uiage  was  contended,  as  explanatory  of  the  cuftom  ^ 
that  this  court  determined  it  roidd  not  be  fa.    That  Lord 
Chief  Juftice  Lee^  m  tiie  cale  of  the  corporation  of  Tttr^ 
fmtitbf  declared  that  ufage  could  not  explain  a  charter 
[lagainil  the  words  i\  that  the  court  muft  explain  it  [accord- 
ing  to  the  words  and  meaning that  the  corporation  in  that 
caie  pleaded  an  ufage»  to  choofe  their  mayor  from  the  alder- 
men :  The  words  of  the  charter  were,  to  be  chofea  firom 
the  burgeiles  or  inhabitants ;  the  conftruftion  they  put  on 
thefe  •words,  and  which  they  contended  was  eAabltihed  by 
ufage,  was,  that  aldermen  being  burgeiles  were  not  exdud- 
^  from  bemg  juftices. 

In  this  caie  the  cpurt  was  of  o^nion,  that  the  charter 
did  not  mean  to  include  aldermen,  and  tiicrciuic  ike  ula^e 
was  not  .iuiiiiiLcd'. 

Lord  Mansfidd  obfcrved— L^fagc  will  be  good  or  bad, 
according  to  circumlVances ;  where  the  words  of  a  charter 
are  equivocal,  and  it  ftands  iudiflerent  how  to  interpretf 
contemporary  ufage  will  explain  the  wordsf . 

*  Confuftuflo  non  prcjudiciit  vcritatl. 

f  CoDUmporiiaai  cxpoHuo  eil  optima  inteipres  Ic^giun  conXuctudo, 

Kkig 
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King  i^mnft  Kebot. 

IN  the  cafe  of  tolls  of  a  light-hoiifc  rated  to  the  poor 
 ^The  qudHoA  was,  whether  it  came  within  the  fta» 

W 43  Ei.  It  was  fiudy  Fidham  Bridge  was  rated  at  lOOoL 
feramwm^  eqiiallj  between  Fuihefn  »id  Ptttfieyi  that  if  a 
mAer  ihodd  put  a  (errant  tnto  a  light-thcmfe,  he  would 
tfrtsmly  gain  a  fettlcment.  Btmbtirx  8  j .  there  was  an  opi* 
WB,  that  lj<yht-houfes  were  not  or  a  nature  to  be  lubjcct 
fuhurth-rates.  Three  judges  were  of  that  opinion  j  but 
hxm  Pr;u  ciilTcntcd.  In  the  cafe  in  qweliion,  the  li^ht-. 
iiOTfe  "w-as  actually  ufed  as  a  dwclling-houle  by  the  deten- 
te; that  the  annual  profit  is  the  mcalurc  of  the  value  i 
tkt  'tis  obj^lied,  tolb  are  paid  from  different  parts  of  the 
and  are  of  very  uncertain  profit;  yet  ttiU,  'tis 
is  coofet^ence  of  the  honie  that  thej  are  coUc£^ed^  and 
tbe  bode  has  a  local  relation  to  the  p;ui(h  of  which  it  is 
>  part;  and  (bme  eftimate  may  be  made.  That  in  The 
V.  CorpaStkn  of  WuMam^  Hates  was  of  opiiiioB)  a 
ffloe  toD  was  liable.  Cellars,  warehoufes,  corn-mills,  ever 
W  and  2IC  \\.\o\c*  Much  ftrongcr  tliih  ;  I  L^i  Ram/ug/j^ 
^  would  let  at  about  locl.  per  iinnum  •,  but  on  account 
the  money  it  brlriL^s,  is  rated  vaftly  higher.  That  there 
ffljght  be  a  quekion,  whether  hcriots  and  fuch  property 
*°rc  rateable  j  wliich  may  not  arife  within  the  year.  But 
is  an  houfe,  lands,  and  annual  profits  \  and  as  to  the 
^^S^  in  which  they  fhould  be  rated^  an  appeal  to  the 
S^srtcr-feffions  would  decide  that. 

On  the  other  fide,  that  the  juftices  of  Hanmch  were  an  r  1 
"Bcrefied,  it  being  a  local  jimiilf^tion ;  lecondly,  there  - 
^  reaibn  enoogh  to  iet  afide  the  order,  becaufe  they  had 
liken  in  the  duties,  and  had  ftid  fo,  in  effe^^,  in  their  order ; 
fcrthcy  r.  :^  a  i::iie  building  of  no  value  but  as  a  light-houle, 
22d  Icarce  icn  yards  of  ground,  as  bringing  in  1400 1.  per  , 
.'wm  Thirdly,  The  toil  is  collefled  of  ihips  [)alling  by, 
^  coming  in.  Th,\t  there  are  about  twelve  iuch  light- 
^-ocfcs  in  the  kingdom,  and  the  attempt  is  unprecedented  : 
I'^t  this  had  beoi  compared  to  the  cafe  of  a  ihop,  on  the 
ctacr  fide  5  but  .who  ever  heard  the  profits  of  a  (hop  rated  ? 
Mr.  Mansfield  9d<dedf  that  this  was  to  be  cDiilKk  red  as  the 
profits  of  an  office :  And  that  in  the  cafe  of.  The  King  v. 
^Jiddf  it  had  been  determined,  the  profits  of  an  office 
^  ftot  liable.  Now  here  the  office  belongs  to  the  crown, 
tt«f  duty,  for  the  prefervatkm  of  the  kingdom  $  and' the 
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crown  nccelFarily  delegates  tliat  trull  to  perfons  who  are 
to  fuppoit  the  houfe^  keep  up  the  lightSi  and  execute  the 
other  necefH'.ry  concerns^  and  to  have  the  profits  in  recom- 
pencc.  Mills  arc  rated  as  houfes  inhabited  by  the  miller 
«nd  his  lenrantSy  and  not  in  refpeA  of  the  tolL  Lead 
mines  are  not  rateable.  Stalls  in  a  market  not  rateable  fo 
the  poor.         RolFs  Ahr. 

His  lx>rdfliip  was  defirous  it  fhoold  (land  over;  but  ex- 
predcd  his  prefent  opinion,  they  were  not  rateable:  Et 
poftcay  in  the  fame  term,  his  Lordfhtp  delivered  the  ophiion 
of  the  court. 

Lord  Mnnsfidil — Wc  are  all  oF  opin'on,  that  the  tolls 
being  r.iiicJ  ull  over  the  kingdom  from  vdTels  Iroin  differ- 
ent parts,  nre  not  to  be  coniidered  as  locally  related  to  the 
pnrifli :  And  ihcy  have  exprelsly  rated  the  toll,  and  not  the 
houlc.  Has  any  body  enquired  of  Putney  Bridgt^  for  I  am 
informed  that  tlic  attempt  failed  ?  ,  However^  it  matters 
not  as  to  thi$  cafe.  ' 

Coate,  the  Keeper  of  the  Madhoitfe,  and  his 
Wife  brought  up  to  Judgment. 

TTJROPOSET)  by  the  court,  TKat  they  (hould  pay 

JL  50'*  which  the  one  moiety  to  be  placed  in  the 
haiids  of  Mrs.  Eccles^  for  the  benefit  of  Mrs.  E^whani  \ 
^  aiui  ihe  other  to  he  in  the  hands  of  a  trnilee.  Mrs.  J///.V 
propofed  Alderman  HutLy.  I,ord  MansfieUl  laid,  he  v.ouiJ 
fpenk  to  him  ujx^n,  and  would  take  care  that  her  hufl)and 
ihoiild  not  meddle.  The  rule  v:ns  accord:n^'>]v,  Cootc  ihould 
pay  ccfl;  of  the  profccution,  and  50!.  into  the  hands  of 
Alderman  Hiir/iy,  for  the  fupport  of  Mrs.  Mills  \  50!.  to 
Mrs.  Ei'clcSy  for  the  fupjwt  of  Mrs.  Ewbankm 
The  Court  fet  a  fine  of  6s.  8d. 
C  79  3  Lord  Mansfield  obferved,  That  it  was  proper  perfbns 
who  kept  theie  houfes  Ihould  be  taugdt,  by  this  exampk^ 
what  had  been  eameilly  repeated  to  them  before  %  *^  that 
the  circumstances  of  the  cafe  alone  could  (upport  their  ad." 
That  they  were  not  to  take  a  wife>  becaufe  her  hofband  faid 
ihe  was  mad  \  nor  an  huiband,  becau(c  his  wife*  That  the 
opinion  of  an  able  phyfician,  on  view  of  the  party,  and  on 
his  exanunation  into  tl^e  cafe,  would  be  the  only  proper 
gi^ide :  And  that  every  thing  muft  appear  llrldly,  with  all 
diligence  aiiu  due  advice,  I'j  be  done  ior  the  belt. 

Appren- 
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Appreatices, 

Si 

ON  a  cafe  of  binding  out  apprentices  by  churdxwardensi 
as  rndtr  the  fiatutc  of  30  Bliz*  c.  ^.Jtcl,  3.    It  came 
Mire  the  court  01^  an  order  of  feiiions. 

The  chnrchwarciens  bound  out  the  child  to  a  peribn  of 
aBOther  par iih* 

Mimhard^  cited  from  MkM\  fiat.  8  fj*  9  King  William^ 
cited    ftatuteof  Queen  ^^m,  cited. 

Argued,  That  tl\e  ft.iiuic  of  lUhnheth  faith,  that  the 
churchwarden^  may  put  out  children  lu  wiiom  they  fee  con* 
Tcnicnt ;  and  are  the  words  within  the  pariih"  to  be 
fiipplied  ? 

On  th^  other  fide  it  was  obferved^  in  the  cafe  of  Balkeld^ 
died  above^  t)i€  judgment  was  on  account  of  the  particular 
time  the  child  was  bound  out« 

Locd  Mantftld — ^This  ougl^  to  have  l^een  made  a  fpedal 
cafe  \  and  the  peribn  not  receiving  fhould  be  indiAed,  that 
it  may  come  before  the  court  in  that  way ;  it  not  appearing 
on  the  order,  whether  the  juftices  made  it  on  the  matter  of 
hw,  or  infofficiencv  of  the  perfon  to  whom  they  bound  the 
chilli.  His  I..ordmip  obfcrved,  there  had  been  a  cafe  two 
cr  three  terms  ago,  where  a  pcrlon,  to  whom  the  child  was 
bound,  had  a  houfe  wkhin  the  ^arifh^  |^but  not  reii4eut 

It  was  fuggcflcd  by  counfel.  The  feflions  had  d^^^^^^ined^ 
though  not  fpecified  in  their  order,  on  the  point  of  law. 
That  apprentices  could  not  be  bound  out  to  an  houfekeeper 

another  parifh  \  though  fuch  houfdceeper  was  an  occu* 
pier  of  lands  within  the  pvifh  belonging  to  the  churdi- 
vardens  lb  bindi|ig  ou(. 

This  c«ne  before  the  court  (b|  that  Lord  Mansfield  hr  d 
■at  an  opportunity  of  delivering  an  opinion  judicially  \  hut 
tc  obfervcil,  as  a  private  opinion,  that  he  thought  if  the 
jdiicts  did  determine  on  that  ground,  they  did  very  right. 

Mr.  Jufticc  AJhn  was  of  the  fame  opinion  :  And  ob- 
fcrred,  how  hard  it  rnit;ht  be  10  bind  an  apprentice  on  a  per- 
ibn occupying  lands  in  one  pariih  and  being  a  Jbouiekeqxap 
i&l  verydiiiant  one* 

Bankrupt. 

LORD  Mftfisfield  expreiled  a  doubt,  whether  a  bank^ 
rupt  could  demand  iofpedLoa  of  ikc  ^rocccdiiigs  un« 
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der  a  commiffion,  in  order  to  litigate  them.  On  confuting 
concerning  the  pvaciticc,  it  appeared,  that  fuch  inrpcction 
was  never  permitted  in  a  cnfe  where  tiu-  bankrupt  htigated 
an  ac^  of  bankruptcy. — It  was  compared  with  iar^K'Ctioa  or 
a  rt  cord.  But  Lord  Mutufcld  faid,  if  the  truth  w2?  wltix 
thcui,  they  did  not  wnnr  iui'pcction  :  but  that  the  of  it 
would  be,  that  they  might  make  evidence,  by  feeing  where 
the  evidence  preifcd.^  Lord  Mamjield  fgidi  the  court  would 
order,  for  aikiug,  that  tii£  clerk  of  the  comoiifiion  ihouki 
attend  with  the  pro-cc  ilng^  at  the  trial.  * 

It  feen  ed  agreed  by  the  court,  that  a'dredltor  might  (fo^ 
mand  Infpe^on  of  the  proceedings. 

Horani  againft  Humfreys. 

Aclwn  on  a  Fromi/^  of  Maj  riage, 

• 

TH  E  caufe  was  tried  by  Mr.  Juitlcc  J/?c*i,  The  da- 
mages were  laid  at  coool.  and  the  promifc  was  prov- 
ed, and  procuring  of  a  licence  by  the  defendant.  The 
jwdge  reprcl'cnted  to  the  jury  the  nature  of  the  aiftion;  the 
injiuT^  of  fixing  a  young  woman's  af^e^tions,  and  then  tril- 
ling and  flying  off,  after  a  folemn  deliberate  engagenaent,  fo 
iar  advanced ;  and  the  prejudice  it  might  bc  to  her  ia  fu- 
ture life :  That  they  fhouid  give  fuch  damages  as  the  cir- 
cumftances  in  evidence^  either  aggravating  or  extenuadog, 
Ihould  reouires  and  tluit  the  rank  and  condition  of  the  par- 
ties would  be  to  be  coniidered.  And  that  he  could  not 
help  obfcrving,  that  the  fortune  of  the  defendant  had  not 
been  v\\  en  in  evidence,  tliough  tlie  liamagcs  were  fet,  in  a 
vague  manner  certainly,  at  voocl.  tliat  they  would  regulaic 
their  damages,  therefore,  from  what  from  his  bufinefs  he 
might  appv  arj  and  any  abiiiry  they  might  have  to  judac  of 
his  (uhirance.  The  jury  gave  5 ool.  damage*?.  Mr.  Homm, 
the  father  of  the  plaintifF,  had  a  place  in  the  hoard  of 
works,       the  defendant  appeared  to  bc  a  pawivbrokcr* 

Nuncupative  Wills. 

81  ]  13  R  O  O  F  of  thcna  in  the  Prcrogative-Coort  at  Doftors 
Commons. 

Execution. 
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HER  IFF  liablr  to  the  aas  of  lu8  officer  afthig 
aadcr  colour  of  his  warrant. 


Executor. 

ft 

TH  E  will  itfelf,  before  probate,  is  fufficicnt  title  for 
the  executor  to  the  goods  ot  the  dcccalbd,  as  to  his 
property  as  executor ;  the  probate  being  only  uctcliary  to 
c&abic  him  to  1  i^c  for  debt^  i^uc  to  the  teilatjor. 

Simfoii  aga$fi^  Tixck, 

ON  an aAion  to  recover  penalties^  on ^  ibtute  13  G> 
2.  for  nmiiing  a  gelding  pait  hb  owti  proper^^  of^ 
thevsOueof  2oh 

Another  poialtf  for  running  a  gdding  tof  Ufy  than  50L 
Vaakf  200L  on  both  taken  together. 

The  cQunftl  for  the  profecution — That  the  aA  Y^as  fair 
tended  to  dUconra^e  petty  matches  amongfl  the  lower  people, 
•od  to  unprove  the  breed  of  horfes.  iSiey  called  ^tndTes 
to  fupport  their  cafe. 

It  was  argued  for  the  defendant,  that  upon  the  preamble 
of  the  act  it  appeared,  that  **  whereas  idlcncfs  auiung  the 
•*  common  people  is  encouraged  by  the  races  for  fmall  turns, 
be  it  enadted,"  ts^c.  and  that  the  worft  of  all  idlei  s  are  conir 
moil  informers;  but  thnt  iinre  the  law  fupportcJ  informa* 
tion  of  this  kind,  they  were  only  dedred  not  to  ailiil  the 
charge  unleik  they  found  it  piainiy  evidenced. 
Witness  were  called  on  the  other  fide. 
Lord  JIfanr/ield  left  it  to  the  jury ;  obfervingy  that  tiie 
fahe  of  geldings  was  not  at  all  proved,  which  was  a  leading 
point.  Ttait  the  queftioo  turned  upon  l^hat  horfes  were 
entered  ibr  the  faddle,  and  that  if  thqr  bdieved  they  enter- 
fd  for  the  £rddle,  and  then  run  to  have  the  faddle  for  forty 
ihillings,  It  would  be  the  (amp  as  if  they  ran  fo|r  the  laddie.  [ 
That  one  of  the  witneffes  faid  they  did  not  nm  for  the  fad- 
dle j  that  the  jury  would  judge  of  the  weight  of  probability, 
fcr  if  true,  then  the  evidence  did  not  fupport  the  couiit. 

That  on  the  part  of  the  defendant  it  was  laid,  that  the 
father  did  not  nm  the  horfe ;  that  it  was  quite  without  hfs 
pnvity   that  this  was  perexnotorUy  fwom^  and  a  full  de« 
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feace  if  true.  His  lordlliip  obferved- fome  circumflnnces  In 
corroboration ;  which  if  they  believed,  they  would  tind  tor 
the  defendant;  if  not,  the  offence  was  gricvonfly  aggra- 
vated :  It  was  perjury  to  avoid  »  penahy  lixcd  by  the  hw, 
on  vhicK  the  queftton  upon  the  fiicts  arofe*  That  he  doabt-* 
cd  not  they  would  find  a  proper  vcrdidt 
Jury  found  for  the  defendant 

Mifnomer. 

LEA  again fl:  an  ?clion  for  mifnomer  of  the  dcfcn- 
jt^  dant's  chrifiiaii  nair.c»  ClanjJ'ay  when  it  was  Chira 
Elizabeth  \  but  h^iving  put  in  bail  in  the  name  of  Clanjjli^ 
ihe  was  precluded  irom  that  plea. 

Blackwell  againft  Green. 

ON  information  againil  the  defendant,  mafter  of  an 
hackney-coach,  for  endeavouring  to  drive  over  hhn, 
and  flrikine  hins. 

After  judgment  by  default,  tliey  would  have  read  affida- 
vits iif  denial  of  the  fa£t. 

Court— -They  can't  controvert  the  faft  after  fuffering 
judgment  to  go  by  default  \  they  mud  pay  cofts. 

Partaerihip. 

EVERT  partner  is  hable  jointly  and  feverkilly* 

Settling  of  Cafes. 

♦ 

.T  O  R  D  Mansfield  faid,  he'  ufed  to  obierve  cafes  were* 
M  A  ufually  referved  and  hung  over  often  four  or  five  years. 
That  it  was  tlu>«cuftom  formerly  for  judges  to  have  cafes 
argued  at  their  own  chambers.  That  he  never  fufiered  a 
cafe  to  be  rcfcrvied  for  him  to  fettle  %  and  always  took  care 
C  ^3  3  have  one  cafe  fettled,  before  the  next  came  on:  And 
now,  he  added,  I  believe  it's  the  conftant  pra^Hce,  and  I 
will  not  permit  that  practice  to  be  broken  in  ujH)n. 

On  an  application,  that  an  aUcration  might  be  ia.u:c 
the  feitliniT  a  cafe,  wliich  had  been  aheady  drawn  up  and 
Hgned  by  die  counfel 

Lord  Mansfield — In  this  cafe  the  jury  having  found  their 
vcrdi^,  and  the  cafe  drawn  and  fettled,  we  cannot  now 

alter 
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aker  ir  no?  can  I  permit  it.    As  it  ivas  JttiUd  in  tlx  prejetict 
pj  the  jury  it  mufijland*  . 

Stow  agmnfi  Drinkwater. 

ChtOtels  in  auter  Droit. 

IF  a  fime-fole  be  pofTcSar  of  chattels  in  outer  drmt  as 
executrix,  and  after  im^rmarry,  the  law  maketh  no  gift 
thereof  to  hor  huiband  though  he  itirvive  her. 

A  cafe  was  mentioned  by  the  court,  in  which  the  hu& 
band  had  poflcfiioa  as  being  p'ochmn  mm.  Vide  3  MoiU 
58—9. 

Putting  off  Cafes  by  Confent. 

LORD  Mnf!.rjirld — ^The  order  of  the  court,  which  con- 
fines to  tour  days,  woukl  be  entirely  evaded,  if  put- 
ting oii'  by  confent,  without  good  caufe  fpecifled,  were  ai- 
med. 1  reinember  a  cafe  when  I  came  into  court,  the 
WDOos  cafe  of  Robinfifff  ttfhicb  had  been  put  off  hj  coftfiOt 
iwnty-4bree  temu* 

Return  of  a  Sheriff  to  a  Special  Capias. 

RETURN  ifw  efi  inventus  infra  hallh* ;  but  the  namcJ 
of  the  fheriffs  in  the  return  were  Oliver  and  Bui/, 
OiL^  iiicritF  of  the  h(\  year,  the  other  of  iUc  prclcnt. 
Motion  for  an  atM  hnicnt  for  a  falfe  return. 
Rule  granted :    But  the  court  defircd  they  would  give 
notice  to  the  parties  before*  they  took  them,  that  they  mi^Ut 
appear  in  courts  and,  if  it  was  a  miilake,  ihcw  iu 

•   Davenport  againji  TyrelL 

A  Writ  of  error  on  a  judgment  in  the  King's  Bench  in  t  ^4  1 
Jf\  Ireiandf  9  G.  The  judgment  was  given  upon  a 
bill  ^  exceptions  tendered  below.  Lord  Mansfield  declared 
the  opimon  of  the  court,  that  the  court  bdow  was  wrong, 
in  giving  judgment  on  a  bill  of  exceptions ;  but  that  they 
bad  given  judgment,  independent  of  the  ImII  of  exceptions, 
as  they  ought  to  have.  And  added.  We  caiinot  rcverfe  It 
for  tire  uilorinulity. 

It  was  on  a  queftion  of  the  right  of  holvling  oflice  as 
mayor,  in  which  ^here  were  two  ilTues  j  one  of  whicli  was, 

whether 
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whether  duly  elected }  the  other,  whether  he  had  taken  the 
facramcnt  In  due  time.  And  on  the  Ittond  ifluey  they  did 
not  £nd  tha  he  had  taken  the  (acrament,  hut  only  the 
oath  $  whereon  judgmem  was  gtrai  agamft  him^  and  that 
judj^men^  affirmedf 

Notice  of  ladiJlment. 

^eftien  on  the      G*  2»  c.  1*1^ 

NOTICE  on  the  ?oth  jul\ commiffion-day  on  the 
29th;  before  14  (V. -2.  fourteen  clays  notice  was  al- 
ways to  be  given  j  on  which  account  it  was  contended,  that 
the  ten  days  mud  be  concluiive  of  the  day  of  notice.  But 
the  court  did  not  affirm  nor  controvtn  that  pointy  it  not 
coining  direfUy  under  confideratiom 

Execution  levied  by  an  Attorney  after  Notice 

of  the  Debt  farisf^ed. 

JUDGMENT,  That  the  attorney  reftorc  the  gaodj 
in  execution  j        jlhe  coits  of  ^xecution^  and  the  cofts 

ct  the  JkCtioiu 

Coiiviftion. 

TH  £  convi^Hon  of  return  of  a  pauper  froqi  the  piaee 
to  which  he  has  been  legally  removed,  muft  be  bf 
conlefficMi,  or  oath,  or  view  of  the  juftice  himfelf ;  and  the 
ffetura  muft  be  without  certificatCi  to  make  tlie  connftioo 
good. 

Vagabond. 

J  T  U  S  T  I  C  E,  by  i;^  ^  14  Cir.  2.  may  cnmmit  n  va- 
J  g  ili(^iui  to  the  V,  atch-houfe,  to  hard  labour  for  ^  mcmtli, 
or  to  the  next  ieiiions. 

Commitment. 

NO  fupporting  one  on  the  (Vatute  G.  2.  for  retomin^ 
without  the  retnm  certified  in  the  commitment* 

Affidavit 
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Affidavit  of  Debt, 

4  Maketh,  that  B.  is  indebted  in  a  certain  fym^  them 
ihc  jurat  figDcd.    AlHdavit  fufHcicDt,  k- bek^  under 
ptril  of  perjtny  S  not  true,  though  the  word  oath  ominiA 

Bennet's  Cafe. 

DrilD  of  covenant  in  (  nnfidcration  of  marriage.  Ef^ 
t^te  for  life,  to  t!ic  iuitband  and  wife.  Covenant  to 
ruicrw  leafes  as  long  as  the  hufband  jiul  wife  should  live, 
/or  the  benefit  of  the  ill  :l  male;  and  on  dcfauli  of  fuch 
iffue,  for  the  ilTue  female  ot  their  two  bodies :  And  in  cafe 
ckfaer  of  ce^tn  que  vi^i  did  become  flck  or  infirm,  the  huf- 
ittod  and  wife  being  two  of  theni,  the  hoibamd  ihool4 
renew  iuch  Icafe  or  icafes. 

like  qneition  was.  Whether  after  the  deadi  of  the  hu& 
band  it  was  not  the  mtent  of  the  deed)  the  executor  ihould 
Tcnew;  and  if  the  executor  ihould  renew,  then  whether, 
as  he  had  once  r^ntwed,  the  i&tention  were  not  thereby 
kjii^Bcd'f  his  executors,  iicirs  or  aihgub  iiui  being  uicn- 
don^  ?    Sidi'rf,  151.  was  cited. 

It  was  contended,  That  if  the  executor,  and  his  exccn- 
tors  or  afiigns,  were  not  to  renew,  the  provifion  v/otild  be 
smp$orj  i  the  leate  moft  be  liiil  at  the  time  the  iHue  is  to 
take. 

it  was  further  argued.  That  the  executor  was  to  renew 
ott  of  the  perfooal  eftate,  and  not  out  of  the  furplus  of 
AercaL 

On  the  cither  hand  it  was  argued.  That  the  intention  cer« 
tnlT  would  be  executed  here,  if  made  out,  as  well  as  in  a 

oart  of  equity;  but  that  the  intention  was  otherwilc. 

Further,  ^[hdt  it  was  laid  cxpreftly  in  the  deed,  the  re-  £86-3 
mimder  of  the  term  was  what  the  heh*  was  to  have.  In 
^idcrfriy  the  cafe  vas,  y^.  covenanis  to  pjvc  B.  2o\.  n  year; 
this  was  contended  to  be  only  a  gift  of  a  1  ingle  20I.  for  one 
year:  Hut  there,  the  evident  conftru^lion  coukl  not  be 
iuch  as  was  contended  |  but  here,  a  leafe  has  been  renewed, 
which  is  all  the  words  Or  reafonable  intendment  require. 

To  diis  it  was  o|)jc£ted,  in  relocation.  That  not  the 
words  only,  but  the  intention  of  the  parties,  and  the 
anereft  they  had,  the  objeQs  'they  had  in  view  at  the 
tkne,  were  prmeipaUy  to  be  regarded.  That  every  deed  ii 
t&  be  coiK^rued  tn  favour  of  the  purchafers ;  that  even  the 

words  J'  luch  leafc  or  leafes'*  were  dircilly  couvmciii^. 

Lord  ^  , 
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Lord  Mafisfield-^'Dus  »  a  cafe  of  a  marriage*fettl 
'  The  hufband,  being  pofiefled  of  a  church-leafe^  cox'cnams 

to  fiirr^ndcr  in  fix  montlis  from  the  marriage,  and  pur- 
chafe  a  new  Icafc,  in  which  th  j  wife  was  to  be  one  of  the 
cefiui  que  Vits  \  bccaufe  Ihe  was  to  be  hire  the  ieafe  ihoiiid 
not  dctcnnine  during  hr.r  hfe.  It*s  laid,  that  the  word 
either,'*  whic  1\  ])ropei  ly  between  two,  hgnifics  oniy, 
that  when  one  of  the  iiril  IclTees  dies,  another  is  to  be  put 
in.  Tlijs  will  not  anfwer  the  followinir  words,  "  Icafe  or 
**  leafes»"  hcfides^  exprefsi^i  Ethelred^  the  wife's  nan^ 
is  alwayS|  by  the  covenant^  to  be  continued  during  her  laSti 
This  fuppofes  a  poifibility  of  more  than  one  reifiovaL  If 
but  one,  the  heir  might  have  nothing  but  only  the  fiupfatf 
of  the  profits. 

1  c^nftrue,  That  the  heir  in  the  deed  of  Thomas  Bentut 
the  father,  w:is  to  have  a  full  [(.afe. 

'Tis  not  ufual  to  give  an  opinion,  in  a  cafe  coming 
out  of  Chancery ;  bu(  i|x  thi^  X  do,  apid  ijiall  4ireci  the  ca- 
$iiicate  accor4ingly* 

Richardfon  againfi  Fei). 

.  Oft  a  PUa  ^Non  alltimpiit  Infira.  fex  Annos. 

* 

plea  of  Qoa         H  E  defendant  pleaded  the  ftatnte  of  limitations, 

aliumofit  \  affiimpfit  infra  fcx  annos.  Evidence,  it  fcems,  came 
infra  fex     ou:  on  the  trial,  that  he  met  a  n^an  in  a  Uir,  and  l  aid  hc 


^ythc  ''"'cnt  to  |he  fair  to  avoid  the  phintift',  to  whom  he  was  in- 
fltghtcft  ac- dcbted.  This  was  within  the  lix  years,  and  wa^  held  :i 
knowlcdg-  fufRcient  ajfumffit  to  take  it  out  of  the  llatutc,  there  being 

ti^^l^t  ^^^^^  ^^^^  between  ti^^ni  %  an4  ihcreupoiji  the  jury  found 
«(theibfi^  £or  the  plainti^. 

On  a  motion  for  a  new  trial  | 


1^  3»  n     Lord  Mansfieid-^A  very  little  would  take  it  ou|  of  the 
ftatute  of  nofj  nJfu  :njfit.   In  a  cafe  of  Lord  Barrytnon,  ' 
faid  to  B*  You  are  indebted  to  me  lb  and  fe ;  B.  faidt  \ 
but  we       fetde  the  account.   This  acknowledgment  of  | 

sm  account  to  fettle  beiwccu  thcni|  was  held  to  i«ikc  il  out 
of  the  ilatute. 

« 

Wheatly  agmnfi  Edwards, 

ACTION  of  criminal  convcrfation 5  the  juiy  had 
found  for  the  plaintiff.    On  a  motion  for  a  new  tmlf 
mere  was  ftrong  evidence  of  peijury  in  the  witnefiea  to 

die 
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the  cnminal  converfationt  on  cxprefs  tedimoa^  againft 
them, 

I  he  pbintiff  had  fworn  before  an  attempt  of  the  defen- 
dant to  commit  a  rape  on  liis  wife ;  and  afterwards  an  ac- 
tual commifGon  by  Edwards  the  defendant  i  the  juiy 
brought  in  their  bill  ignoramus. 

After  this,  the  ciefendant  brought  an  a£Hon  againft  the 
pbSntiff  in  this  caufe,  for  a  maiidous  confpiracjr,  and  re- 
covered 300L  damages. 

After  thb  the  hii(band  brought  his  a£tion  againft  the  d&- 
«faidanc,  for  criminal  conveHation,  and  Aicceeded. 

There  were  (bong  circumftances  in  proof  of  the  charge  ; 
amongft  others,  tlie  plaintiff's  own  mother  fwearing  it,  and 
the  exprefs  and  pofitive  tcftimony  of  the  witneflTes  to  the 
fict  On  the  oihcr  hand  it  was  rem-,irk;ihle,  that  the  mo- 
ther iliould  have  meniioatd  nuiliing  of  this  to  her  fon, 
till  a  long  time  after ;  but  for  this  Ihe  accounted,  bj  f  ry- 
ing, as  Lord  Mansfield  obfcFTcd,  that  her  fon  knew  enough 
already  \  and  had  fulficiently  fuffered  by  his  wife's  elope- 
ment. There  was  great  improbability,  too,  that  men,  who 
appear  to  have  been  utter  fbangers  and  not  apprized  or  fuf- 
pcfting,  fhould  come  precifely  in  time,  and  bie  ocular, witp* 
Bcfies  of'  the  fadl  \  and  this,  I  think,  in  noon-day,  in  the 
haiband's  houfe,  and  the  door  not  fiiilened.  And  that  the 
liiifband  himfeif  fhould  iwear  firft  to  an  attennt  of  force  % 
then  to  afhial  force ;  and  then  to  voluntarj  huniliarity  of 
Us  wife  with  thefame  man.  This  and  other  circumftances 
Lord  Mansfield  particularly  obfenred*  Inhere  was  dire£^ 
tcftimony  of  fubomation  of  perjury,  by  the  plaintifFs  con- 
fer.t,  of  the  witnefTcs  ;  and  this  in  different  places,  by  three 
liiiurrent  witncii'es.  On  the  other  fide,  four  per  ions 
fwore  to  the  character  of  one  of  the  witnefles,  who  was 
living,  and  who  fwore  the  otlier  was  dead,  and  that  he  had 
feen  him  in  his  coffin  ;  and  yet  there  was  a  witncfs  who 
fwore  an  affidavit  that  this  man  was  alive. 

Lord  Mansfield  pronounced,  That  there  appeared  no  ^ 
ground  on  the  evidence  for  granting  a  new  trial  \  but  that 
they  might  proceed  by  indidting  the  witnefles  for  perjury* 
ifdtf^m  the  cafe  of  Clxipman^  there  is  farther  notice  uken  . 
what  was  the  event  of  that  inditeent^  and  the  conie- 
fieiices  thereon.   VyU  hifra^ 

Bail. 

By  a  late  rule  of  the  court,  bail  not  prcfcnt  at  the  firft 
fitting  of  the  court  muit  w.ul  ud  the  riling. 

(Jtolightly 


Signed  ^  }^ 
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♦ 

Goiiglitly  Reynolds. 

OFirover.  A  CT  T  O  N  of  trover  upon  the  following  cafe  :  AcHon 
S^aonc  -»  \  t>i"'>iigt^t  for  fix  filver  tahlc-ipoons,  two  ilUer  iaits, 
10  8vo  two  iHver  lalt-fpoons,  one  bank-note  of  20I.  No.  203,  da- 
ciiit.  L'ro.  ted  19th  Nr-ctnbiT  I  77  I,  and  ten  guineas  in  gold  j  all  which 
Eliz.  434-—  yf^Yc  the  produce  of  a  bmk-notc  of  50!.  Itolcn  by  one 
ivr^i^//,  found  on  him  when  taken  up>  and  produced  ia 
713,  824,  evidence  at  the  Old  Bath  by  the  plaintiff^  the  profccutor, 

^aikl  6^^  ^^^^^  -^^?3Pf/^">  ^^^^o       convi^ed  of  the 

466, 667/  ^^^^^  bank-note  of  50I. 

4  Bw.  li  Before  the  action  was  bnraghtt  all  the  iaid  tabk^pooaii 
y>j3«>  ialts,  and  fakWpooosi  and  the  faid  bank-note  of  aol.  and 
-^.^6a.  ^  f^id  ten  euinete  in  gold,  trerc  demanded  hj  the  plaindff 
firom  the  de&idant»  who  had  them  in  his  cuAodf,  and  1^ 
fuled  to  deliyer  them^ 

The  i[ueftion  is,  whether  the  plaintiff  can  recover  iu  diis 
adliuu  ? 

Edward  Rearcroft,  for  defendant. 
Thomas  Davenport,  (or  pLjiiitiiF. 
(Copy  of  the  original  cafe  laid  KiiTc  tl^c  jiulgrs.) 
For  the  plaintifi'it  was  argued,  that  tlil  the  ;  1  if.  8.  r.  il. 
Reflitution  was  not,  except  in  appeal ;  but  that  z£t  gives 
rei^itntion  on  indi^ment  as  weil  as  appeal.  It  gives  indeed^ 
a  particular  mode  ^  that  juClices  of  gaol-delivcry,  or  other 
jnflices  before  whom  fuch  felon  ihcmki  he  found  gaahf^ 
ihaii  give  fuch  remedy  bj  writ  of  reftitotion^  aft  by  appeili 
not  csctoding,  'tis  apprehen<kd,  any  other  mode4 

That  Hawk.  PL  Cro.  iays»  there  ia  a  mode  ef  rtcofwcrf 
when  the  goods  demanded  were  not  ftolen  from  the  plahi* 
[;  89  ]  tiff)  when  the  appellee  hath  diTpoied  of  the  ^ings  ftolcDi 
the  appellant  hath  a  right  to  what  the  things  ftolen  were 
difpofcd  of  for  ;  and  that  now  the  law  was  the  fame  in  tint 
cafe.  And  fo  was  the  cafe  of  gold  ftolen,  and  changed  in- 
to iilver^  Cro.  El.  66 1,  and  cattle  lloleo,  and  ibid  in  open 
market,  Noy  128. 

"^Phat  was  this  a^lion  of  tro^Tr  not  to  be  rood,  another 
a^iion  cannot  be  well  conceived.  Detinue  would  not  do 
properly,  as  being  rather  for  the  tilings  themselves.  Trt^ 
ver  fuppofes  an  innocent  Ending ;  but  yet  a  wrong  In  the 
rcfufal  of  reilitution :  which  applies  precifely  to  the  cale,  - 

On  the  other  fide.  That  on  coniideration  what  the  na- 
ture of  an  appeal  is,  the  plaintiff*  has  not  here  a  writ  of  ref- 
tication.   It  it  giYen  on  an  appealj  atf  aA  eaoouragemant  t# 

frtflTecafit 
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jKiofccate  to  conviction ;  ;iiid  it  is  to  recover  the  (pecific 
thing.  Where  the  proceedings  arc  to  recover  fpecllic  goo(is, 
I  tlie  form  is  exa£l:.  If  an  appeal  be  to  recover  a  I'pccilic 
L  tiungy  one  ihouki  expect  tiie  torm  ihouid  be  accordingly  j 
;  taiimhtii  aa  appeal,  by  the  fonn^  gtra  the  recovery  of 
:  tk  rtry  thmgi  teicn:  And  even  if  any  thing  ftoten  be 
i  onittedi  it  cannot  be  recovered. 

^   Iteif  4e  court  ihouid  think  the  argument  too  ftrong»  ^ 
I  aikfttbe  defendant  was  excnfable^  a^ng  under  great  aifr* 
AnAi%  in  bringing  the  caie  before  the  court. 

That  trover  was  infufficicnt,  when  the  party  wa»  taken, 
the  goods  Icizcd^,  on  bchali  of  die  crown,  by  ihc  pro- 
;  per  officers.    That  lUcii,  the  plaintiff  could  only  recover 
If  judgment  of  appeal:    That  this  would  be  the  cafe,  if 
action  was  brougiit  for  the  very  goods.    That  if  the 
[  wborities  of  law,  cited  by  Mr.  Bearcroft,  on  the  other 
were  too  ib-ong  to  be  contradi<H;ed,  and  an  a£tioB 
vwJd  lid^  wkfaioiit  the  necelTicj  of  bringing  an  appeal,  yet 
\  tft^ Ms  not  the  proper  adboni  and  t|utt  the  propriety  of 
InripwedetiBuey  not  trover:   For  that^  to  maintain  tro* 
yoQ  muft  ftatCf  and  be        to  prove,  that  the  party 
m  pa&fled  of  thefe  goods,  and  accidentally  loft  thefe 
{OQCb}  and  that  the  defendant  found  them,  and  refuied 
l^fcAore.    If  you  never  had  liie  ^iiciHon  oi  the  goodiy 
'  }«ifail  in  the  ground  of  trover. 

'  That  this  benefit  is  to  be  had  as  in  judgment  on  npi-cal 
the  award  of  judges  of  over  and  terminer.    But  m  tiiis 
cilc,  there  being  a  doubt  in  tlie  learned  judges,  whether  - 
kch  benefit  can  be  admmiilered  here,  the  proper  court  is 
niiaken ;  the "  remedy  'is  not  hare.    That  Mr.  Reymidi 
under  a  fpecial  tnid,  under  obligation  of  office,  and 
I  Wli  bt  nnjaftifiabte  by  delivery  of  them,  without  pro* 
I  pprtuiiiy  \  that  the  writ  of  reftitution  is  (bonded  on 
^  afrm  detention  i  that  as  to  this  action,  at  leail,  of  tro- [*  J 
I  W%  11  o<aght  not  to  be  maintained. 

I  The  juvlge  who  tried  the  tclon  i'aid,  that,  on  the  con- 
'^i.Uon,  Mr.  Reynolds  declared  lie  ihould  make  no  difficulty 
^xht  matter;  and  feemed  then  willing  not  to  rontell  the 
tciuiikiion.  The  wnt  of  rcftitution  was  contended  as  a  nc- 
^^S^  and  decifive  remedy.  To  which  it  was  anfwered» 
^  might  plead  to  the  writ  of  retkitution,  fo  that  it  was 
I  iot  iBiniediatelv  dedfive. 

Ixrd  MmtfiM  It  would  be  the  hardeft  picrogative  poP- 
n  nmoceni  party  Ihouki  lole  hb  goods  to  the 
taoNft  a  Icka  had  taken  tfaem  away*  There  is 

very 
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WjT  great  reafon  why,  before  .proiecadon,  to  avoid  corapo- 
iition  of  the  felony,  trover  fliould  not  be  bn>ttght*  Thieni 
is  no  queftion,  therefore,  but  forne  way,  and  tolbmeexp 
tent,  a  plaintiff  is  entitled  to  reiUtution.  But  how  are  we  to 
Tide  s  InSt^  <^ou(lrue  the  reilitution  which  ihould  be  made  ?  Narro«iy» 
ft4v  h.  for  the  very  thing  Aolen  I  No :  liberally,  agamft  fi>  odious 
a  prerogative* 

TideRaii^  *  Bmie  citcs  the  7  E.  2.  where  it  was  agreed  bythe  judges 

tuuou^^  of  the  Kings  Bench,  and  by  thofe  of  the  Common  Pleas, 
that  ill  appeal  for  money  takai  JJii^iiue,  rellitution  iLuI 
be  where  no  property  is  known* 

I  don't  fee  why  trover  is  not  good. — The  flatute  puts  an 
indictincnt  in  the  fame  cafe  as  a  writ  of  appeal.  The  lU- 
tutc  fr.ys,  it  Ihull  be  reftored;  but  leaves  tlie  party  to  his 
own  way  of  recovery. — Since  this  ftatute,  it  gives  him  a 
particular  remedy^  but  dues  not  takeaway  his  other  rot 
medy. 

Vj^  Cro.  I  don't  believe  there  has  been  a  writ  of  reftitution  thefe 
«iClieftit»>  ^^^'^  hundred  years.  The  cafe  has  been  adjudged  already, 
tiou,  and  in  former  cafes  i  as  in  Noy  and  Cn?»  £Jiz,  very  rightly  be^ 
63  s.  Vide  fo,e>  in  ^vour  of  natural  juiUce>  againft  the  rigour  of  the 
<:t.  un.66i.  forfeiture. 

fpeakf^ex-  Mr.  Judice  Afion- — Cr^  fays,  and  this  has  g;reateft 
prciUy  to  weight,  ^  a  cotemporary  expofition,  that  in  his  time  fiich 
thL      ^  recovery  of  goods  was  common  at  Newgate^    He  means  the 

0,'J  Bailey,  , 
ddc^RclU-      Burtiy  a  very  judicious  writer,  takes  it  to  be  within  tin. 
tutio!i  of    ftatute  of  tL  8. 

ftolcn  gooiii 

3.  p-        Judinnent  for  the  plaintiff*. 

C   9*   3     ^'^'  y  ^     words  of  die  ftatute  H.  8.  are,     Be  it  ena£kdi 

«  by  this  pre  lent  parliament,  that  if  any  felon  or  felons  | 
hereafter  do  rob  or  take  away  any  money,  goodil,| 
or  chattels,  from  any  of  the  king's  fubje£l$---£roai! 
their  perfon,  or  otherwife,  within  this  realm,  and  1 
thereof  the  faid  felon  or  felons  be  indicted,  and  after ' 
«  arraigned  of  the  fame  felony,  and  found  guilty  there* 
of,  or  otherwife  attainted,  by  reaibn  of  evidence 
given  by  the  party  (6  robbed,  or  owner  of  the  faid 
money,  goods  or  chattels,  or  by  any  other  by  their 
pro».Lircincni,  that  :!t'jn  ti^c  ^^.^y   fo  robbed,  cr 
owner,   lliall  be  rciDicd  to  h:s  laid  money,  gooJ. 
"  and  chattels  i  and  tliat  as  well  the  Jutlices  of  gao;-] 

«  delivery,  as  other  juftices  before  whom  any  futa 
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fc!>n  or  felons  fliall  be  found  guilty,  or  otherwlfc 
i      ^  at^iat^d,  by  rcsibo  #f  cvkience  given  by  tiitf 
•  part/  (b  robbed»  or  owner,  or  by  any  other  by 
"  their  procurement,  have  ix)wcr,  by  this  prefent  aft* 
Ca  award,  6roin  c'lme  to  time,  writ$  of  relititiitton  for 
the  faitl  money,  goods  ai>J  chittds,  fi/  //I/  manner 
as  thugh  am  fudb  feUn  gr  faiont  wri  MiiaittUd  Ml  th 
«  fvit  sf  the  party  m  afipiftiJ* 
V-de  5  Co.  lie.    Vifiet^s  AWiA^raznij,  ^.         liuc  llu-  Foiley*t 

tiiui.u^;  Alii  KJ'fVjy  4^).  **^« 

I  do  xkOi  iixiu  a  writ  of  rciiliut ion,  directed  to  the  ikeriff", 
thcagh  a  friend  has  mention  xl  o^.e ;  but  I  find  a  vrnt  of 
refurution  to  the  bailiff  of  a  liberty  ;  which,  inutaiis 
^Wf/,  as  to  than  ciicumdance,  I  conclude  mud  be  x)m 
I  IhaHcopy  k  virkatim  from  the  i'ii^/idiinta  Brmum^ 
l^istiun: 

Robbery* 

Re}fj  {^c.  "W,  A.  haUivo  prioris  iomusj  de  C.  55*r.  n/m 
R.T.  n2/^«y  /«  ri/r/ij  no  lira  coram  mbis  appeliavzi-U  '1.  A.  aV, 
w  t.     rj,  yf«^  idem  T.  f/»/?m  hirfamy  k^c,  (recitando  omnia 
'■m  ui  in  appeJh )  ad  vsientiain  401.  de  bon.  et  cr!tt.  prad, 
^     16L  r«  pectift.  r,* (fr.tr at.  dc  detiur,prtrdicli  R.  a-md  VV.  r» 
M.  litveni.  J'tlonicc  Jurai,  f^^jf^y  ctpijj'ety  et  ajportavijjl't^ 
r?tfrfl  pacem  naflram,  und:  prced,  T.  per  quondam  jur.  patrie 
inter  m  capt*  conviB.  eji*    £t  pro  to  quod  invent*  tft  pfif 
jerat,  quod  idem  T.  ad recerJ.  profecut,  dicii  R,  cafi.  falfy 
\  ta^mkU  ecm^  de  record,    Conf.  fidt  m  eadem  0triJ  no/hdp 
mAuf  quod  prod.  R.  reMeat  botiaj  catt.  ct  denario^ 
;  ^  jatL  9C  jam  ex  p^rte  pi'dd*  R.  m  curia  nojlra  toram 
^  mepkims^  quod  hona^  eatt,  et  denar*  prod*  ad  mama  iua*^ 
,  ^       ^r.  r;/.  pr^irrit.  trni,  cpud  G.  pr^l,  d/rjefitruiit"^,  •Soihcco- 
^Ubi  pracipinrjs  qiwd  eitle'm  "K,  pUnani  >  jAtui.  'i  ti,  eonrndcni  py  j  but  I 
ft-tr.  cait,  et  denar.  Jmi  dilat,  habtn  fat: as,    F.t  qhalit.  hoc  ^ 
^f9i  mUrofti jurr'is  txrn-.'f.  nobis y  apud  \\  eftm.  dle^  iSc*  cettJI.  YGMud^xh^ti 
r^tuhreve  nofirum  nobis  remiiten*    T>  i^c*  ^  In  curia 

nufHn,  co- 

^  ^  prxtcf  il«  tenx.  apud  Q.  ac«;epin)UA  «^uo4  baii»»  C2U.  ct  dc^ 

'  '  {i^d.  i4iDiami  tw  dcveocniiit ;  miX  iio  I  have  tr;aJtiLucd. 

K  The 


*  1^%  lAsutted  to  the  learned,  whether  by  thlj  writ  of  reftttufion  tlie 
«rfRriff  when  lerved  on        was  not  on  the  fice  of  it  rmnowar* 

t-iorc^iore  in  value,  in  rafe  the  goods  were  loft  ?  Tlic  a]>pc]1.int,  for  cer- 
^iWf,       (••l>'!ipcd  to  ipccify  a;!  the  ^- t--^^,        |;]  ,  uv  |>-..l;  , m!  -l.^  v.  rit 

^^"^ei  tie  dcdttKUoD*  soil  cosmunas  rctthadui  oi  the  iianc  |j;oucl« 
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of  6\  (!|fr.  Whereas  i^*  F.  late  in  our  court  before  us,  bath 

appealed 

like  manner  fpecifyioir  them :  So  tliat  if  the  goods  were  to  be  YjA  I  «?* 
prehend  the  ihcrift'  cci:!d  not  give  the  value  taflcad  o!  them  ;  r.or  the  ap- 
pellant f^rm'.iul  tlic  Y.wU;  ;  but  the  \'cry  r:'^o<h  v.cTi  to  he  rcifyvrd  :  aVud 
jf  lu*  lijJ  c  n^ittcd  ;iny  in  liia  appeal,  lie  could  not  have  rci^itwtion  or  t^ciu 
awar«ie«i  uy  ihis  wnt ;  tor  the:  writ  couiu  not  contain  other  goods  bfi>uM 
thofe  in  the  appeal.  If,  however,  thr  good*  were  loft  or  dcArovcd  by  'dvy 
unavoidable  accident,  the  value  ct  thcni  is  fpc-cificd  :n  the  writ. 

not  thi^  a  direction  to  the  nierlfT  In  that  cafe,  that  l-.c  may  know  vhat 
he  is  to  reftnr?,  in  lieu  of  the  ^o<h1s  M>ft  or  deftroyed;  ao«i  the  appcUaot 
may  kiiow  what  he       to  receive  ? 

And  might  not  the  Ihcrilf  have  rctun:cd.  That  fmcc  the  ifTalc;;  cf  thr  writ, 
and  before  it  came  to  his  hands,  thr  jroodn  were  deitroyed  by  fire,  or  ilolcfl 
hy  houfe^calcers,  or  the  like  ;  and  tht^rcfore,  tliut  he  Imd  made  full  rcfli- 
tuiion  (hereof  in  value,  aocor<Uag  as  the  value  of  the  £ime  was  evprefiied 
in  the  writ  ? 

Would  it  not  have  hem  ftracgc,  when  the  goods  v.  crc  in  the  cufioiy  d 
Hie  law,  that  the  appellant^  after  the  expence  of  profecuticn,  Oiowid  Ide 
"       mil  benefit  of  the  writ,  only  becaule  they  were  dei(royed»  loft,  cr  perlfted, 
•         wlihout  his  fault  ?    Suppofe  they  were  iti  th.-ir  own  nature  periihaJ>le,  and 

not  rspihle  of  krcpir'^5      dead  fov  !  ,  or  the  like  ? 

8ii»>porc  the  very  c  ifc  here,  thnt  rh<  y  had  been  r'r-.mjred  by  the  felon  bf- 
fore  coiiviciion;  might  not  the  writ,  which  cxpreficH  the  value,  have  then 
J>een  adapted  to  the  cafe,  and  have  din^ded  the  value  to  be  given,  when 
nothin;:;  elfc  could  be  pvcn  ?  Does  not  the  reafon  given  by  Lord  CoVc 
fa'!,  if  t!^'-  pirfy  had  i  d  ni  M'.  appeal  to  reriti:  rh-  j^'-'m.*!^  nr'.r..  the 
■felon  niif'-l  t  ';avc  efenped  c<-r.v:Llir»n  ;  aud  the  writ  cf  inllitutmn  mail  i>ot 
^ve  nim  mott:  th;;n  he  lus  recited  ic  his  appeal,  be«.iiu(c  he  ihould  be  pun- 
ifhed  for  his  negleiSl  f  But  if  the  identical  fublcvSts  ot  the  M*peal  are  fpsoc 
witaout  hts  f?.ult,  then  may  not  the  writ  of  reilittition  give  nim  the  value ; 
br  may  it  only  rt  citc  whM  i«  not,  and  do  nothing  for  him,  when  he  h« 
done  ait  th">^  the  ! a v»  rcqn ire<>  ?  Surely  if  :t  c^cprvitfs  the  value,  even 
^"when  the  j^^fXHis  remain,  it  Jcr?  rn*  this  for  nought  ;  an<'  a  mnltc  FaTtior: 
it  will  give  a  fuitabk'  renuUy,  w  l.ta  ihe  goous  wcic  gouc  bclorc  tut  ap- 
pellant could  be  ctttitled  to  the  writ. 

In  Flowden*s  admirable  Commentaries,  there  is  a  diiTertation  on  cquirr 
of  intei-pretation  of  H  itiucs — Hyi^on  c^.t'tft  vMuode  ;  a*  the  end  of  the  caf*:. 
among  other  ca'es,  tins  is  put.  Ey  the  llatv.te  I  K.  If  a  man,  dog  or  car 
cfcare  ou.  of  the  Hvp,  rrither  the  fi.ip  cr  any  tiiit^pj  in  it  be  cficcm- 
cd  a  v/reck  ;  [and  note  the  cquit)*  of  interprtiaticn  extend*  this  to  any  other 
cxeattres,!  the  ihcrilF  is  to  fave  all  the  goods  he  cao>  and  keep  them  fior  a 
year  and  a  day:  That  if  the  owner  ciaim  them  within  that  tim;.  and 
luuke  title,  they  maybe  rcllortd  to  him;  if  ro»,  they  ire  the  Kirj^'s,  a 
price  r-iring  let  upon  th-^m  by  tlfc  {hcrlfT  and  corpcratir>n.  And  ihcy  arc  to 
he  feat  back  to  the  viilc  or  town  n-hcrc  they  arc  found,  that  it  may  be 
known  what  is  the  Kirf's.  And  if  the  flieriffbe  convi;^cd  of  doin^odier- 
wife,  he  \%  to  be*  imprtfoned  during  the  Kin^*^  pleafure  and  to  pay  damages. 
Now,  fiippofe  the  goods  were  ireih  meat  or  lifu,  aprlfs,  or  oranges,  or  any 
thing  which  would  not  hccp,  and  the  fherift"  fcl^  th"::\  and  deportee  the 
mcncy  ia  tiic  viile  or  town ;  by  the  letter  he  fhnrld  V-r  iinnriloi.vd,  l  at  by 
.  the  fpliit  a;;d  equity  be  hath  Uoue  wdl ;  he  fhuii  iiOt  he  puuiihcd,  he  kiiii 
fulfilled  the  law. 

I  do  not  mean  thcfc  obfrrvationsto  confirm  the  judgment,  which  pcrhap* 
verea^huii  agcre ;  and  it  fiaada  on  a  better  ground ;  but  as  the  vi nt  ia  ur  - 
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V 

appealed     A.  of,  Cs^r.  and  that  the  faid     one  porley        E  94  ] 
(here  recite  all  the  goods  as  in  appeal)  (0  the  value  of  40L  of 
the  goods  and  chattels  of  the  iaid  R*  and  t6L  in  money, 

M 

mm,  and  UrtW.  Vnown,  I  hope  I  miy  be  czculed  for  tnmlcrihing  it,  and 
batin;:  xht  c^meS'pocdencc  it  lc<na«  to  have  with  ilte  judgment. 

']'iein:ur.c'&  Tl..^  of  :hc  Crov.ii  Uicic      a  writ  of  relUtUtioD,  OO  the 
vcr;  f:jiii>c  of  a  I  7/  S.  v-liich  has  been  p'^iTc  J  to  me. 

Tlic  ci(c  1&,  Burgrji  V.  Coney  ;    The  wn:  runs  in  h*ec  verba  

MukL  ff.  DexBima  Rex  ttandavk  Edwardo  Coney  brtve  (uum,  in  hxc- 
i^nhi :  IL  OulkUnos  tcnius  Dei  gra.  An;^Iie,  Scqtie,  Frmncie  et  Hi* 
bcntie  iUac,  fidci  dercnfor,  ^<c.  Kd\v;irvlo  Coney  falutcm.  Cum  ad 
I'^m  dclil>*2t'rn',m  ^r.o!':  nofrre  d*;  Novoarc,  lent*  pro  com.  NTidH.  up;  d 
jnmce  Hi!!  in  Ic  Old  B-l!c'/,  in  fuburbitf  London,  die  Mcrt  ur.  k 

cct,  1^  dic  iJcecjiibri*,  amio  rcgui  uoiin  ol;1,a»o  coram  hdwardo  Clarice  mji, 
i&sicr.  civit.  London.  Georgio  Trehy  mil.  c^plul.  Juftic.  noftro  de  baoco, 
t*^  al.  Pxii^  fui<>  jufliciar  noltris  md  glot.  notlrum  dc  prifonar.  io  etdem  ex* 
itfcnt.  dcl'H'a;id.  aiM^nitls  ad  rcccntcm  prolccution.    Jchanais  Bur^^es  fcxi,  » 
qwdcm  'i'homzA,  Barm nup.  dr  parodi.  dc  Enlcild,  in  com.  Mid  labour* 
cr»  conviiil.  exiHit  dc  eo  quod  ipk  2,6  die  Auguiti,  anno  regni  nollri  o<5lavo» 
•fudparoch.  pr;cu.  in  com.  prsed.  trcs  juvencsis,  Angl  three  heifers,  coloh 
Ted  pied,  p'tii  cuji'iltbet  earum  3I.  5»*  et  iui*al  javencam,  Angl.  one  hci*  ' 
f<ir«  color,  black,  p'tii  3I.  js.  dc  hoxAs  et  catal.  cujufdam  Johannis  Barges 
fen.  Mnnc  et  il.l  lcm  exiflcn  irvt  nt.  adttinc  et  ihidcm  fclonicc  f'.irat  fuit 
crpit  et  Tiiuj^avit,  contra  y»accm  no  •s:lu\  ci:ho;i.  c  t  dl  Trjit.-.t.  rn'h  ns  proiit  per 
reci/rii  indc  picoius  liquet  ct  apparct.  cum«jue  cx  itutiiuatiopc  prxd.  Johap-  ♦ 
8(iBurgcs  jam  accephnos  qtiod  lepind.  ju^enc.  boo.  et  cataU.  praed.  ad  ^ 
mama  teas  deviser,  ct  in  cu.lod.  toa  jam  cxift.    Mos  igitur  volcnt(i«  |i*fat. 
J.  Bur^ci  fieri  quod  eft  juftnm  et  ratlonl  confonan.  tibi  predplnuis  firmito 
ioiungcn  !  q;r>d.  juvcncas  bon  ct  catail.  pracd.  vcl  tal.  cor.  quil.  ad  m  tnut 
luasunqnim  dv  vcner  fen  lam  cxiftunt  prcfat.    J.  Burge&  line  dilationc  ref- 
tiruaj  ct  atiib'ci  juxta  formam  fcatut.  in  huju&iiMli  caia  cd't  ct  provif.  \cX 
ouod  tu  ipfe  $s  coram  jnftie.  tioftria  ad  gaol,  noftram  de  Kewgnte,  dc  prifoti. 

eadetn  cxiOen.  de  ib'aad.  afli;^.  ad  prox.  drlib'atior.  gacle  r.oftrc  prard; 
IT,  com.  Mj       t'-ncnJ  apud  Jullicc  Hall,  prxd.  die  Veneris,  fcilicct, 
<Iic  Jaourr  mine  prox  fattir.  ollcnfur  quare  ic!  faccrc  noliiifii  vcl  nun  po- 
tuiiu  ct  uiicr.  ad  facicnd.  quod  curia  iioura  tu  ca  par^c  uitcrius  cunudcra- 
vcrit;  ct  habeas  ibi  tunc  hoc  brcwe. 

Ct  pncd.  £  Cbrlce  milit.  major,  civit.  London,  prosd.  apad  Juftice  HaU 
prsd.  ^  die  Decembris,  anno  ntgoi  mAn  o^vo.  H^rcotni-r-TRffiaine. 

f  httre  b^rn  reninidcd,  fliat  the  writ  of  rellitut;cn,  faying  ad -valcntiam, 
*^><.i  it  not  iO  ca^^blc  iiie  ibcrtii  to  jreilore  the  Wtluc;  but  oitiy  Lccaufc  the 
arrvTi)^  or  loifidment,  muft  recite  the  vahie,-— that  it  mpy  ap«»t«r,  -vdifftheiF 

n^-  nre  is  ^rand  or  petty  larceny.  1  bdicve  in  h:gh.v.:y  rc  Sburics,  and  , 
btir^lari<r^,tbc  indidment-rfci' '  <  ^he  value;  thouj^h  a  pcnnv  ihrro.ii  as  m\i;h 
capiril  felony  a&  an  hundred  poMiid.    But.  nnce  tlu-  rccitintr  the  valur  Hi 
ia-z  iiidiciiT.^nt  is  held  to  be  of  fome  uf;;,  towards  afcerfainiijjj  the  degree  ' 
«f  the  crime,  nr  for  other  rcafoos,  why  racy  jiot  th?  fsmc  T^tnc,  rccit jd  * 
in  a  writ  of  refitmtion,  be  of  vfie  in  favour  of  the  ptoftscution ;  for  wbofll 
benefit  the  lame  remedy  is  given  on  indi«5lmefit»  which  bilovc  c  >  li '  <))/(v  he 
hid;       f^3>r  •vr*\fm*^T  dificulty  aiid  cirrinty,  on  appcil      Anti  perhaps 
the  vziuc     vn\  rxi'.  1  Ml  indiolnitris  limply  to  Ihtw  ^\hcthcr  fcl  -ny  ornot 
I^loziiy;  iince  io  feme  mitanccs  it's  fciony  iudcpcndi.nt  of  th*:  v..luc  :  but  it 
may  be  to  enable  the  crown  to  gii^e' relief^  in  cnfe  the  good»'  are  changed 
bcnrom  iadidaflwit  aod  this  writ :  or,  4£  Mt  originaUy  inttaded»  the  ge* 

K  a  netal 

- .  .  ,  / 
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of  the  money  of  die  faid  R.  at  fV,  in  the  coimtj  of  M-fJ^ 
vioufy^okf  iaoi  and  carried  away  sig^ft  6ur  peace;  wbcre* 
upon  the  faid  by  a  certain  jury  of  the  county  thereon  be- 
tween tbem  taken,  was  convicted:  And  whereas  it  is  foand 
by  the  jury,  that  the  laid  ST,  at  the  fn/h  fitit  9/  the  fetid  R» 
ivaf  tahn  as  to  ns  appeareth  of  record.  It  was  eonfidered 
in  the  fame  our  court  before  us,  that  the  fiud  Jt.  hxvc- 
again  hu  goods  and  chattels  afoi\'Uiid. 

And  now  on  the  p.irt  ot  i\\c  l;iid  R.  in  cur  court  huiJ<n 
before  us  on  the  Otii  day  ol  /l^r  'd  Ul't  pall,  at  G.  ^c, 
wc  have  been  mfoniied,  that  the  goocb,  cIuiticLs  .iml  moiKry 
aforefaid,  have  come  to  your  hands.  Then  foi  t  we  com- 
mand you,  that  to  the  i  iid  H,  you  caulc  tuU  rciHtutu">ii  to 
be  made  of  the  fuld  gcsds^  chattels  and  t:iofuy  without  delay. 
And  hofw  you  fhall  have  executed  this  our  writ,  yo«  Ihiill 
make  appear  before  us  by  ih6  return *of  this  our  writ. 
Witnefs  ourfelf,  Wr.  . 

Arminer^s  Cafe. 

Q UESTION,  whether  for  life  or  in  fee  ?  Dcvifc  «f 
my  worldly  cl^ate  to  tny  daughter  y/,  for  life ;  and 
'after  her  dcceafe,  to  her  daiigluors  uV.  an  J  JL 
Jy,  acc4;rd".!:iT  to  tlic  cuftoin  of  tl\c  mMMjv  :  'I'hg  vcLi  and 
refiaueof  his  goods  and  chattels  undifpoied,  viz,  thegnngc, 
to  his  fon.  Contended,  that  this,  by  the  ndcs  of  l-^w,  was 
BO  more  thrn  for  life,  no  morj  having  bctii  cxprdlld.  I: 
was  faid  turther,  tlie  intent  of  the  teitator  was,  that  it 
ihould  be  no  more  5  for  in  the  inftance  beiore,  where  he 
intended  to  give  an  inheritance,  he  limited  after  ef^  te  for 
life,  to  tiiem  for  ever.  By  a  grant  for  Ufe,  he  will  have 
<iiipo£9d  of  what  he  cadis  his  vcrldiy  e^ate  i  and  this  de^ 

fcription 

affal  equity  of  die  cafe,  perhiips,  may  attach  to  it.  Decade  die  la\r&  fa- 
tour  rcftltution.  Aii'I  l>y  o  Rep.  ^o,  \»  here  Popham  191.  is  cited,  thU 
itatutc  extciulH  to  executors  though  lu-c  named  :  aud  k  fhould  feem  gnitcr 
reaioa  that  tlie  ibcriflf  ikouid  rcitorc  iu  viiluc  tu  the  party  hiniielf,  where 
the  goods  are  loft  And  if  the  Iherifi*  ought  to  rdftorc  id  value,  00  a  wric 
ff  reftiuition ;  in  that  caft,  then  the  party  may  nwtev  againll  the  ftcriff 
when  he  rcfuTe^  to  redore,  which  wast&e  fcincipoi  cuj*c. 

Note  JfOy  The  juil^mcnt  in  detinue  Is  1'  r  ri"-  tbirifr;  or  if  that  be  rot 
rcOurcd,  then  to  euqtiire  the  value.  Vide  Raiuii'ft  luurifQt,  titk  X>e- 
tiuuc,  vl.  Judgment,  fee.  4. 

Ill  HaAeU'»  Eolrifit,  tide  Af^eal,  pi.  RcAicutton,  i,  a,  3,  4,  5,  6, 
may  Hnd  writs  of  rciluution  in  various  ca{bi>,  but  without  the  tVMrdc 
ad  ^  lirriitLni  in  ^cncr.:i  :  in  cAc  of  thcn\  there  is,  which  is  alUr  Tcrdi^ 
H  v,•c^  {  '■.  \vh-ri  tlu  j  v,\;!  j'i  rrc  on-ittcd,  the  gi  rr."ifon  fcttr!^  the 

iamc  i  and  when  they  aic  uicd,  the  value  ia  adccruuicd  without  circuity. 
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fcmidoii  of  it  mil  be  nattualljr  and  fufHcicntly  fulfilled,  bjr 
fflflcring  the  particalar  eftttte  to  defccnd  accordingiyi  mt^ 
di  its  ei^mtioa,  the  reverfioa  t»  ^ft  abiblately  in  the  heir 
ar.hir. 

The  bdr  at       fln^I  not  be  dififtherited  hat  bf  caq»reft 

Mb:  And  tirou^h  in  this  cafe,  he  might  hav^  difpleafure 
ijainft  his  ciddt  ion,  yet  he  might  Dc  coiiteuted  to  tonvejr 
theefl-ate  to  the  infants  in  queftion  for  life;  fo  as  to  pais 
fiuorr;  his  Ton,  diirini];  his  life,  in  all  probability,  bat  not  to 
the  dilhcriron  of  his  fon's  children. 

Bhafin  a  id  Barttewelly  before  Lord  Talbot^  and  luffnel 
3^  iW,  before  Lord  Hardivkke^  were  cited  to  prorCi 
tbt  {nffing  worldly  edate,  did  not  always  iftfer  an  intcn* 
tfao  to  pafs  the  whole  mtereft; 

Quddon  madey  what  was  to  be  nnderftood  by  accord* 
«8^tothecoflomof  the  manor? 

ftwasaniWeredy  it  might  be  imdarftood  by  cuftonuuy 

fine,  . 

It  was  argued  on  the  other  fide,  that  another  dcvik  was 
to  a  fon,  rn  the  fame  words,  which  yet  clearly  pa  (Ted  a  fee. 

That  two  precedent  deviles  were  the  fame,  wlicrc  a  fctt- 
tdi  admitted,  onlv  with  thefe  won  Is  for  ever,  which  did 
fltt properly  pafs  a  fee;  but  in  a  will,  upon  the  ground  of 
acomon.   The  tdbitor  gave  what  was  not  fpecihcally  be- 
^Bttbedto  thefe  two:  there  was  no  fpecific  bequeit  bov 

Burr^  2.  by  Lord  Mansfield,    O^ke/^  -cfi  the  demife 
Wm^aU,  t^amft  BrM. 
An  enquiry  Was  madc^  who  thole  wiere,  tp  iriiom  tefta-  [  9^  } 

torplTed  remainder  over ;  but  not  anfwered. 

iwas  inliitcd  by  Mr.  Bu/Itr,  that  the  bequeft  firfl  made 
totJie  ion,  of  the  grange,  excluded  him  from  any  thing 
dfc.  And  it  being  admitted,  that  the  general  import  of  " 
tiiC  words  my  rv^rldly  eflatc^  wns  a  difpofal  of  tlie  whok^ 
»iut  was  there  to  counteradl  the  general  lenle  here  ? 
The  cale  of  Oakfs  and  Bridali  feemed  determined  on 
It  groonds  ;  and  Loid  Mansfield  declared  it  fo.  FoK 
^0%  k  bdng  a  dcvife  among  (event  of  a  honfe  and  fta^ 
Hei;  (a^9ery  finall  and  perllhing  property)  k  was  determin* 
ed  itihmikibefQldj  and  the  money  divided* 

imd  Jfmg&A^This  is  the  conibmaion  <^  the  wfll  <if  . 
\  HBriner,  [this  appeared  in  the  beginning  of  the  wHl,  1  * 
tJutjk]  who  fccms  not  to  have  had  much  abler  alTiflance. 
Wtmuit  cndcuvour  to  make  our  his  meaning  as  well  as  vv« 
itlij^.  ijotiiiDS  is  ciearer  tl^aa  that)  gcucraUy,  a  fee 
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iliall  riot  pafs  without  exprcf:*  wcrdi  of  l:;:.iu;tion.  But  in 
A  will,  it  has  been  much  held,  that  '*  iny  ejhu:-^  \v 's  \\\\^\- 
cative  of  a  fee,  \vhen  it  mifht  be  nr.iuc  uui,  irom  Uic  rvit 
of  the  wi!!,  to  iignify  the  iiutrcfl:.  As  uhen  a  man  Uys, 
«  I  deviie  nw  cilate  to  pay  debfs."  The  lijir  at  l.i>v,  ii>  not 
capable  oi  being  dilinhcrited  while  any  part  ot  the  eftace 
remains  unpalt  clfewncre.  This  raau  took  p'uiniy  l^ts 
grange  and  houl'c  to  be  chattels ;  fcr  he  fays,  he  ulljioiai 
fo  and  fo  of  his  goods  and  chattels)  not  fpcciiicaHy  olj-oi- 
cd :  Namely,  "  1  give  the  grange  to  my  ion."  A  |^tt  of 
chattels  woald  have  been  abfolutc. 

He  gives  a  particular  eflate  for  life,  and  remainder  for 
everi  to  his  grandfon,  the  fon  of  tlie  heir  at  law ;  then  this 
eftace  for  life  to  A*  and  then  equally  to  A,  and  B,  her 
daughters,  according  to  the  cuftom. 

Wiiat  can  this  mean  ?  not  the  faving  of  another  xnan's 
right;  he  cofild  not  have  given  the  eftate,  io  as  the  lord 
OioiiiJ  havr  loit  his  adiiiiitanccs,  luch  nieaning  would 
have  been  lupcrliuou-s  and  riditulous,  iiut  it  ha^  a  n. (.•fil- 
ing, as  llgnitying  the  intent  of  teftator  to  pafs  a  fee  j  he 
knew,  by  the  cif,^hw  of  the  tnafior^  Imuis  ^lUL-rc  i/weriidtli\  I 
coniidLT  it  ?.s  :i  k.^  to  the  grandlon.  1  reft  not  a  little  on 
the  tcltator's  eventually  intending  to  pafs  his  whole  eftate, 
afterwards  expreiTed  by  that  i  weeping-clan Te,  of  all  his 
goods  atid  chattels  not  I'peci^cally  diipoied ,  and  accordiog- 
ly  dilcharge  the  rule. 

On  the  Will  of  Thomas  Rowfe. 

r'HOMAS  Rinije^  the  tefbtor,  was  poiTciTed  of  a 
chattel  intereil,  and  f^iles  himfelf  yeoman  in  the  wilL 

He  devifcs  to  his  wife  lol.  out  of  one  of  his  farms,  fet- 
tled on  her  bclure  marriage;  llraw  to  thatch  ..ii  h  l:j  , 
and  an  hogihead  oi  c^der.    lie  makes  his  diu^hia^ 

^n  infant  of  throe  years  old,  his  whole  exv;cutrix. 

And  whereas  his  v/iie  is  with  child  by  him,  if  fhe  haw  a 
ciiild  after  his  death,  to  fnrii  child,  if  male,  two  iliiru  parts 
cf  hib  cibre;  if  a  daughter,  one  hall.  Then  J*  Rmft 
and  anotiicr  made  executors  in  truft. 

And  in  cafe  his  daughter  A»  and  the  after-bom  child  haf^ 
pen  to  dte^  then  remainder  over. 

The  event  of  a  pofthumous child  did  not  happen;  and  it 
was  qneflionedy  whether  the  remainder  over  could  take  e(- 
fe^j  the  contingency  precedent  having  never  happened. 

And 
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And,  adly,  If  it  could  take  effect,  when  ?  and  wliat 
die  mesniog,  **  't£  my  daughter  die     What  event  was  it 
ID  mrkt  00  wkkli  the  remainder  might  veft  ? 

h  was' not  fo  much  argued  on  the  point,  where  the  .- 
nioiicr  could  veCt,  (the  pofthumous  diild|  who  was  to 
(ike  6rfty  not  having  been  boni))  as  on  the  fecond  point, 
wfcat  Hmiratioa  was  created  by  thole  words,  «<  if  my  tuugii- 

It  WIS  contended,  that  it  meant  hcf:re  my  deaih\  and,  if 
fo,  that  the  remainder  could  not  veil,  as  tiie  daughter  fur- 
wvcd  the  teltator. 

It  v.-as  attempted  too,  I  think,  to  be  argued,  that  if- 
» my  daughter,  <2fc**  was  infenilbk %  becauie  (he mult  diftf 
ad  theretbre  the  remainder  cooid  noc  ved  at  alL 

On  the  other  hand,  it  was  argued,  that  here  was  fonse 
4Xttmgency  certainty  meant  to  be  fiippUed :  It  could  not  be 
dkea  to  exprefi  a  general  contingency  of  dying  fome  time.^ 
« sdKr,  whkh  the  tefiator  knew  muft  happen  \  but  muft 
XBOD  fome  particular  contingency. 

In  caic  my  cir,ughtcr  die,  aiid  in  cafe  the  other  al>ov©- 
mentioned  children  ihall  die,  this  is  cxprefled  as  a  coaiin- 
gciicy,  though,  if  tai^cii  Utcraiiy,  it*s  certain.    The  lupply- 
iftg  d  contingency  is  wiiere  the  contingency  is  nccciiary.    Q  pS  J 
By  legal  neceUity,  1  underlkand  fuch  a  violent  prclumption 

viii  admit  no  contrary  preiurnption.  Corri/tgtcn  and 
Ht!Ur,  bdorc  l^ord  Hardnvicke,  In  the  cafe  of  ChapnuM 
sod  BrowBj  before  your  lordfhip,  tliis  court  would  not 
tippiy  a  contingency,  to  de(broy  remaindm.  I  prelume» 
(bcicafitt  js,  that  every  part  of  the  will  muft  be  per&rmed 
mrdtng  to  the  intention*  I  conceive,  this  governing  rule 
boc applied,  will  the  moft  fecurc  poiI<ii]idn.  I  hereunder* 
land  the  ten nur  lu  ha\c  L:id  ''icat  diflikc  and  diftrull  of 
w^'Viiie*  He  intrufts  the  caic  oi  the  educaiiua  of  hib  chil-  - 
tei  to  his  iiftcr-iii-law,  Ann€  Rcivfc,  He  confidered  it 
ffiight  happen,  that  the  wife,  ir  his  children  ilionltl  come 
of  age  to  diipoie,  might  induce  them,  from  their  idial  love, 
^fpt  their  whole  lhare  to  the  mother;  if  not,  Hxt  would 
cttBc  in  for  her  dillributive  diare.  If  my  daughter 
andtlie  other  after-born  children  die/* 
If  my  daughter  Anne  die'— When?  Ikfore  my  deaths 

faicL   And  the  other  after«tem  children  die''  

^hail  Not  before  my  death,  for  that  implias  a  contra^ 
6t6m\  and  we  are  to  iu^  ^iy  two  different  contingencies  1 
TOC  to  fuit  one  part,  and  the  other  another  part.  Certain^ 
i  fiic  uic  ucluic  ih^  coi^  01  a^e,  ,or  4  iuc  die  unmar^ 
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rixd,    Otherwife,  what  we  cdnWrtii  for,  that  the  wife  ihodd 
j\&t  coirse  rn,    woual  be  ovcrfct.    Ch(tpman  and  Brs^jjn. 
Wc  can't  oil  arbitrary  conje^turcS)  howtvcr  prubabie, 
ply  omifiions. 

Serjeant  Glynfh^Tht  courts  of  law  have  never  imrmlnccd 
C4Xdu(icm  of  ihc  elcetutive  and  legifiativo  pdwer*  Thcin- 
tentioa  of  the  will,  corrOdand  on  the  v^kole,  will  certainty 
ffovcrn.  in  this  cafe»  J^.  has  a  wife^  a  daughter,  and  a 
SAcr.  He  ciinddeirs  the  daughter  is  the  (bte  ft^eot  6b- 
jedt,  accorditi^lr  gives  her  (  but»  reccdk^iiig  tbm 
may  be  iome  pofthumous  children,  he  makes  the  tifoal  {ffo» 
Vinoii  <^  twd  thii^  partis.  If  a  foti  ^  if  a  daiighMr,  10  flnrc 
'  Then  wt  the  word^,     If  my  daughter  A.  die* 

«  and  the  ?.rttr-bom  child  die.'*  Thefe  words  are  Hnder- 
ft6od,  all  hands,  to  be  obfcure.  Mr.  lii'tifb  has  ctjo- 
t^nd^d,  tlu"  court  will  not  fupply  two  contrary  conftructioiH 
iupj-oic  thifc  rnthcr  a  technical  diflincVion,  than  Tutii  -aa 
one  as  coiil  ts'  are  uiuaiiv  coverned  bv  in  the  conltrudtion  of 
a  will.  Wc  do  not  wnnt  iicre,  however,  to  fiipply  a  doubiC 
conftriisf^ion.  If  lAy  daughter  die  before  ihe  .!«  of  age  lo 
difpofc :  I  fubmi?,  th6  apparent  imcntioft  requires  the  ccn- 
ftru^tion  /hoidd  be,  if  they  die  before  they  arc  of  age  to 
djfpofe.  'i'his  is  a  oueflion  of  a  perfonal  eftate ;  it*s  a 
itMly  provifion  :  '^l  is  Mt  tike  the  difpofal  of  a  real  cftite  in 
i^«ral  brsmches ;  more  for  pdrpcttiating  a  saitiey*  tenf  often  j 
than  for  oihdr  donfideratioils,  It*s  the  great  pdrt  of  thd 
beAeilt  ef  fuch  a  cift,  in  our  cafe,  that  whto  the  parfiei 
come  of  to  difpoib  thef  may  have  the  abibtote  po«er* 
B  a  ]ioilhunioi)5  ion  (hotikl  have  been  borft }  if  it  hai|  bem 
mderttoodi  « if  foch  pdHiumous  fon  dfc  unmarried,"  die- 
p|!rronah'y  might  "be  to  rcmiiin  forty  or  £fty  years  u(elef$: 
That  "^ould  l>e  ahfurd  in  any  cafe ;  incredible  in  this  cafe 
t  99  2  ^  coi'^Und  here,  no  eftate  k  defeated  by  thi«  cort- 

ftriKcion:  M'hat  a  revcflioy^  is  r^iven  to  the  brother  ;nid  fon 
^f  the  tt:Ur*u>r,  is  begjing  live  queftion  ;  and  thorcioiCi  i 
ifir^^e  the  Icfi^c  of  the  p]2'v'\^'  Ims  nociuim. 

Lord  Alfir,.<feJ^!-^^ hornns  Rotvfe^  the  teibttOTj  VfSS  pcrf" 
i5tfed      ii  thiittcl,  .md  wns  a  yeoman. 

Dcviie  to  iiii  beloved  wifr,  of  lol.  out  of  one  of  the 
fjrms  which  he  had  fettled  before  her  marriage}  ftfaw  to 
thatch  a  houie,  as  much  as  £he  ihould  chooie  to  tliatch  hmi 
aftd  an  h^ibead  of  cyder.  Amcy  whole  executriJti  who 
A^as  three  years  of  age ;  and,  fuppofing  hia  wife  enfietit}  if 
fhe  have  a  child  aftc»  his  death,  to  foch  inWld,  if  ttiatei 
tjw  tl^iMl  parui  if  a  daBghterj  one  half.  ^Thea  J.  A$wfi 
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a2ki  tnofhft  made  cxecutorsi  in  truft;  atid  in  oifc  tlie 
daughter  anil  the  after-born  child  happen  to  die,  then  re» 
m3SMkr  over.  The  idea,  that  courts  are  to  find  oat  the  ^ 
aiKntion  from  the  gaietal  new  of  the  wiJl,  ii  tight  |  and, 
cwtfrimng  the  great  abiife  of  language  every  where^  tht 
^mnce  of  ^ortkiifaDr  teftators^  and  even  of  thoie  who 
mtkt  wiiJs  fiar  them,  that  meahmg  cahnot  be  found  out  bj 
tkimracyof  exprefikm.  If  the  letter  b  taken,  the  Icflee 
rftke  piaintiff  caii't  take;  fur  luc  cuntingency  has  iicvtr 
tep^jnf:! ;  tlij  pofrhuirious  chiki  has  not  been  i>urn.  One 
U  thz  Oidcft  cafes  ihat  happened  in  the  world  is,  where 
1  tcTt^tor  hrs  tnkeri  for  granted  a  contingency  which  never 
l!ir..v;K^,  aiiu  therefore  founded  a  limitation  over,  what 
ismi  t3c  the  fate  of  this  Ihnttation  ?  This  was  the  caie  of 
j^m  md  W tjrccmhi^  in  Chancery.  I  believe,  in  the  pruit* 
miA^  a  long  ftring  of  cafes  will  be  found,  cited  by  me. 
I^pOB  aadtiier  cafei  the  court  of.  Common  Pleas  was  of 
Mepbaoni  this  court  and  the  court  of  Chancery  of  an-» 
iter* .  The  cafe  of  Gr<Sus  and  Scm/Ua^  in  the  time  of 
Miens  Romif  was  preci(ely  this :  It  had  long  been  contend** 
cdf  that  ^^-here  the  contingency  did  noi  lakc  place  that  was 
pikr.iruj  the  view  of  the  icftatur,  devifc  over  was  gone. 
Ir  now"  ieeins  eitabliihcd,  that  if  what  was  the  original  ub- 
jea  of  the  tellator  hath  not  happened,  that  yet,  what  he 
inkaded  furtiier,  iiiould  take  elfech  i)n  the  will  of  Fref' 
^rsfoe :  This  was  a  devife  to  a  child,  of  whom  teftator's  wife 
WMcniient,  which  ihould  be  born  .tfter  his  death.  'Il>e 
wife  had  feveral  children^  all  in  the  teihitor's  iiie.  It  wa» 
d«»heldi  that  the  chtkt,  who  was"  to  have  taken  if  poft- 
hamoi  fliould  taket  As  there  no  reafon  to  thuik)  if 
k»Maat  tke  child  to  take  if  bora  after  his  death,  on  the 
frsfiEQptton  that  it  would  be  fo  borO)  during  his  life.  To 
coitQucT  the  will  particuLii  iy  :  ^inuc  was  made  whole  execu- 
trix*, Ihe  was  but  iliree  years  old:  Hecan^t  tneini  ii\c  llioulJ 
Jtt  3* executrix  5  he  underftood  ihat,  by  nia^in«  her  execu- 
trix, he  gave  her  the  refidue.  He  appoints  cxtrcutors  in 
truft;  he  appoints  his  fjftcr  to  take  care  of  his  daughter: 

ober  ioa  or  daughter  was  bora.  The  daughter  Ihres  £  ^ 
ifiscn  years  after  coming  of  age.  The  tcilator  does  not 
appor  CO  have  had  any  great  affection  to  his  wife :  He  gives 
Me  hot  what  he  muft.  The  dying  muft  be  underilood  a 
fiMAigent  dying  ^  in  cafe  {he  die»''  cannot  be  underftood 
sA^rwiCe.  The  contingency,  I  take  to  be,  the  dying  be- 
tk  t  capacity  to  act  as  executrix :  In  which  comingency, 

'  he 
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lie  had  rather  the  devifee  over  had  taken  than  tbe  admii^ 

tr«Ltor» 

Chellerton  againfl  Chefterton* 

For  Certificatt  out  of  Choftcery. 

"  X   Give  and  bequeath  all-  my  freehold  and  copyhold 
J[    eftate."  Whether  this  be  a  dcviie  inke,  or  for  life} 
there  being  no  farther  limitation  ? 

Lord  Mansfield — ^The  general  rule,  to  be  iiire,  is,  that 
without  words  of  llmhation^  an  eftale  ftw  life  onlf  pafles. 
But,  I  believe,  whenever  it  takes  eEed^,  though  it  rnnft 
ftand  as  a  determination,  I  am  afraid  the  teftatoPs  intent  is 
difappointed.  But  in  a  cafe  where  the  word  effate  is  tded^ 
it  fliall  be  taken,  the  full  rn^ht  and  inheritance;  tmlefs 
•where  it's  [?li:iily  lo  reltraiiieJ^  that  it  muft  be  iynoniinjus 
to  li'.ndy  "As  ail  iny  el}  ate  oi*  land  lying  and  being  fx- 
preffing  kiaiity.  But  here  is  technically  and  ncciimtely, 
*^  freeholff  and  copyhold  tiicle  are  ellates  of  irihtnia/iciy  and 
pT)  .  as  luch  by  that  defcription ;  and  in  i7-j6j  in  a  cafe 
irom  Chancer}',  Sut't's  utid  Connvitt  againft  Deli  ami  Corn- 
^7.'/,  this  court  was  of  opinion,  vrhen  the  teftator  had  fcve- 
ral  cftates^  freehold  and  cc^yhold,  equity  of  redemption, 
bfc.  feven  or  eight  difeent  kinds,  and  laid,  "  1  give  mf 
ejlatit  to  my  wifc^— this  was  faid  to  mean  for  life  only  ^ 
for  the  mortgage  cottkl  not  be  given  her  in  fee*  On  thiS| 
the  tourt  held  clearly,  dbat  of  fock  eilates,  of  which  an  in^ 
heritanee  could  lawfully  pals,  viz*  the  fr»shold  and  copy- 
hoidi  the  inheritance  pailed  to  the  wife«*  We  ihall  make 
otir  certificate,  therefore,  accordingly  in  the  cafe,  if  wc 
don't  alter  our  ofMnion  1  which  we  don't  imagmc*  We  will 
let  you  know. 

In  this  cafe  farther,  from  a  \  icw  of  the  will,  it  appears 
that  the  teftator  has  given  a  plain  inheritance  to  his  ekleft 
fon  in  ;inotiicr  part,  in  the  lame  terms,  ♦*  ettate.** 

*  Yaba  gci^cnLiiter  di^U  iciUio^tui  ad  h«Mlif  »f>t;i     ^  poftni. 
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Due,  on  Dcraifc  of  Eurville,  a^aiKjl  Burville. 


HIS  cafe  was  argued  in  the  King's  Bench,  Michadm  £  101  3 


A.  dcviics  in  trull  to  B.  for  the  ufe  of  his  wife ;  and  after 
bar  deceafe,  to  the  u(e  of  his  fon  i).  for  life,  without  im-  • 
p^achmeni  of  iraftci  Tcmamder  to  the  heirs  mak  of  his 
and  In  defiuh  of  fuch  iHiie,  to  the  heirs  female ;  re«  * 
nainder^  in  like  manner,  to  his  other  fons;  remainder 
over  to  the  ufe  of  his  daughters,  as  tenants  in  common,  {\£ 
two  or  more,)  and  not  as  joint- tenants. 

Rcrra:niLT  to  the  heirs  of  his  brother  Abraham  for  ever. 
.Ml  tiic  lens  die  wuhoiit  ilTiie.  The  daughters  die,  being 
icvcn  in  nMnibcr,  in  the  hfe  of  the  lurvivor  of  the  two 
Tons.  Q^eftion,  wiictiier  crofi  remainders  to  the  daughters 
can  take  ;)lace  ? 

It  \v  \^  pleaded  in  this  manner^  in  favour  of  crofs  re- 

majidcrs. 

Mr.  Le  Alaitrt^Thrs  being  ,  the  conlhni^tion  of  a  will  » 
not  of  a  deed,  and  not  being  to  the  diiluhcrifon  of  an  heir, 
for  this  rcafon,  err  "  -maindcrs,  by  implicatioo»  though 
by  the  general  nde  of  Iviw  not  admitted  except  in  exprefil 
words,  win  be  thought  within  the  reafon  oi  the  law ;  not- 
withfbnding  the  ditbm^  that  crofs  remainders  ihaU  not  take 
pbce  where  more  than  two. 

4  Lew*  14.  called  Yrf  Lord  Hardmeke  the  leading  cafe* 
Cfo.  Jo*  ched.  Dyrt-  330.  The  teflator  had  a  fon  li.  and 
two  daughters,  and  melTuagcs  in  fee;  one  of  24  IhiU 
lings  value  j  the  ether  of  26  lliiUings.  H,  had  ifluc  two 
fom,  who  died,  living  the  father.  He  deviies  one  me(Uiagc 
io  his  daughter  Alice  and  her  heir:*  for  cva'  ;uid,  the  other  to 
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Thomafin  and  her  heirs  for  ever  \  and  upon  the  deadk  of 
either  rcfj^eflively  without  ifllze,  he  gives  over  her  part  to 

t  102  ]  the  other,  and  hir  hckts  for  e\x*r  j  auii  if  both  die  withoat 

iii'ui',  theu  to  Ih5  two  giMJKiloiis. 

Three  of  the  j.udges  thought  it  crofs  remainder^  toiiic 
liaughters. 

Dyer  300.  A  itwn  had  five  fons,  liis  wife  en  front  of  the 
fixth,  and  h<"  fiin  ifeti  the  third  pnrt  of  ^li  liis  lands  to  his 
fon.  and  heir;  the  otiier  two  parts  to  his  four  younger  ions, 
hy  name,  and  the  heirs  male  of  their  body  begotten  \  md 
if  the  erfitn  fn  ventrf  was  ^  foOj  then  he  to  have  his  ^tiih 
Trith  his  itmr  yowngcff  bretherK,  as  coheir  ^  and  if  all 
Sve  died  without  ilTue,  rcverflon  to  her  right  heirs  forever. 
The  iixth  fon  died,  and  three  of  the  yoonger*  Adjudged} 
the  fiif  vWor  Aiontd  have  dus  tm  totire  fsats. 

HolmiszrkdL  Meytieii^  4.  /{a^m.  425.  A.  deviies  bads  to 
datt^htersi  eqcinliy  to  he  divided  between  theai; 
snd  if  thc7  die  without  i fTue,  to  his  nephew.  Hie  ddeft 
ilMfhier  died  without  iiTue^  the  other  daughter  entered. 
Queftion,  whether  her  entry  lawful ,  and  whether  the  de- 
vHe  took  place  to  the  nephew,  on  the  death  of  one  of  die 
datightm  only?   The  court  coqiickred  it  as  a  crofs  rc- 

BiaiiKicr, 

■  C^Ji  Mid  Levrri/on^  {Ftvi/r/s.)  Implication  of  crois  remain* 
der  t  /iken,  not  good,  on  account  of  exprefs  words  to  the  con- 
trary* Cumher  and  Hill^  Hilary  term,  7  Geo,  2.  On  a  Ipecial 
wdi^l  on  ejedlment,  Lord  Hardwkke  obferved  the  auth#^ 
ritf  of  the  cafe  of  Hokui  and  M^ynelL  DifiereDce  taken 
there»  as  the  devifees  were  of  equal  relation. 

Awn  and  WilUams^  Lord  Chief  Juftice  Lee  dtod,  to 
poved  eoniingent*  rmainders  aonight  be  by  implicatkn. 
but  it  was  iaid»  from  Lord  MamfieU,  that  liord  Hariu^ 
,  £m  his  epittion  ta  the  contxaiy.  And  Lord  Mam^eU  cii<* 
cd  Mother  cafe»  where  it  was  held  that  a  crofi  remainder 
wa»  bad ;  becanfe,  thoogh  on  the  event  there  were  hot 
two,  there  uiigut  liave  been  fliore  j  and  io  aui  ^uod  m  crea- 
tion.* 

Before  Lord  NorlhiNgtoti^  U  nght  and  Hclford^  On  Mrs. 
Molford^  will,  1767,  feveral  hinitations  to  fons,  a  lliiiita- 
tatlon  to  daiightei*«r,  not  thought  good  \  becaufe  there  might 
hare  hc'en  more  than  two.  Lord  Nortbifipoti  did  not  take 
that  o^uiion  to  be  iaw  \  diotcrnujaed  othorwiie  ;  And  on  ap- 
peal 

\ 
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:c7  :iu  li'-^uie  of  LorU^^  juj^mci.t  accordI;ig  to  tuat 

Bi'fbrc  Lord  Camdfn  a  c^fc  arpied,  in  v/hich  hif 
LonJ/liip  faid,  that  crols  rema:ndirs  couja  n  by  deed,  but 
by  will.  That  it  hild  been  laid,  that  cr  i  cmaind:rs  could 
apt  be  bcttreen  more  than  two^  but  never  determined: 
That  if  k  ever  r  i  nc  before  the  CQurt»  it  TV'ouki  dcfervc  £  103  ] 
OlaiidcraJLion.  That  therefore^  crois  remainders^  in  the 
ofe  ef  -children  agamft  more  remote  rclations,r  flioiild  he 
Aooght  admiffible»  on  the  great  aotborides  hf  which  Judge 
Odiru^^s  Ji/hm  ts  overKett  of  rcmaiaders  between  morb 
AftB  two.  Thefe  conlidcnitions  will,  I  hope,  entitle  me  to 
tkc  judi^aaciit  ul  lUii  cjuxi  >  uii-Jji  in  i;onfcc]^ucx:ice,  a  verdict 

ScTjc  int  Hi!/ — I  uijwieriland  the  argu^icnt  had  to  be  dlvi- 

Thj^BrR  ia,  thai  there  is  naiorce  in  tiie  do^b^ioc  of  crofs 
remainders  by  implication,  bet^reen  n>orc  than  two.  if  it 
hm  been  reeeived  as  eftablifbed  t>y  j'^lgc*',  cotinfcl^  and  con« 
VCfanccRH  I  profds,  jSarr  dfdjh  is^  in  my  idea,  tlv:  Tx  ft  rule; 
w  I  truft  that  the  ODUct  wiB  not  ovcdet  ahreTolution  fo  tak- 
ing nk,  io  Muriihcd  and  matwed.  I  aflure  n^elf^  I  iMt 
{me  it  not  to  be  the  dicftsm  of  Doddridge  otAj. 

a  RaiTs  471:  A  cotemporary  judgment  to  GiWert  and 
WiLUn,  fays,  it  was  not  the  opinion  of  Doddridge  only, 
bet  of  turc^  of  the  judges  wiio  lat,  againft  the  Lord  Cij  i  ji 
Juftice.  Lord  Chief  Jullice  Pemberion  undcrftood  thus  la 
the  calc  of  H-JmcSy  2  ^otm,  llie  cafe  oi  Giircrt  and  i^;/- 
tos  agrees  with  the  calc  here,  only  with  the  difference  of 
bong  between  two ;  for  it  cannot  be  between  three  or  more. 
Imdedlaod  iLymmT^  argument,  which  he  has  re-* 

Stcd  in  the  feme  manner.    Let  mc  take  notice  of  the 
;  cifef  -lihgr  30}*  The  sa£^  there  was  not  looked  upon 
to  behw :  The  vords  m*'  ii  JMU^^  which  implies  a  re- 
|QEtcr*f  opinion  only*  It  waa  cttcd^in  fobfequent  cafes^ 
aioded  to,  but  not  admitted  to  be  law.    Ha/es  fald.  Nor 
^woki  iL  'oc  if  it  wai  in  a  will ;  for  crofs  remainders  cannot 
between  three  or  more,  without  cxpi  cl'i  w  r  is. 
The  next  in  which  the  doctrine  was  received,  that  crofs 
ismainders  cannot  be  beiwceo  more  than  two,  is  Willwms 
•n*i  Bnwn,    There  it  was  faid,  the  court  rrln  d  on  x\\a 
caie  of  Coamier  and  HtU^  and  faid  afterwards,  that  crofs 
remainders  cannot  be  to  more  than  two:  This  is  not  tlie 
Qolf  cafe.    MarriH  and  Ttnunlry^  i.  Vez.  Lord  Hardwicke 
inih  exprefi  wordsj  «  thore  might  be  crofi  remain* 

ders 
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dm  to  mcnre  thaii  two^  with  expreis  words:''  Donbt]e£^ 
they  mighty  but  we  fay,  not  without:  And  this'appeaifTO 
liave  been  the  opinion  of  fome  of  the  ableft  judges  that  Clkr 
.  fat  on  the  bench.  I  undcriland  the  cafe  to  have  beeti 
di0<;rent  before  Lord  Cautdcn ;  it  being  on'  articles  fqr  oo&* 
vcyi no  flock,  and  article?;  beinn;  executory.  '  ' 

The  cafe  of  IVriij^hi  and  Lurd  CaiLg^n^  cited  on  the  other 
fide  as  IP  right  ami  Hulfonl.  if  I  may  bc  .cxpcdtcd  to  I'pcak 
fomething  of  reaibns,  (which,  in  a  queftion  dra'^ni  iron 
ohfcurc  autiqiiity,  perhaps  is  not  n'^ce^hry^)  Lord  Hardiciclf 
104  3  cnnfidcrcd  it  to  be  the  avoiding  ipi:rv.i:ig  of  tenures.  Other 
reafons  have  been  attempted;  but  i  contend  for  it  as  a  Ux^ 
cd  maxim  of  hw,  which  it  is  'now  too  late  to  lhake/  Tbc 
predjle£l:ion  of  a  tcfbator'to  hiS  O-rt-h  child  fen,  preferalj^^' 
remote  relations,  has  been  argued.  I  don't  deny  it  to  l^aW 
weight)  but  I  fa/,  no  queftion  was  ever  deternuned' oir  jt 

■  ""f       »      «W  A  ^ W  ^ 

have  been  the  general  rule,  any  imphcatioii  in^y  dc  r^iiwu 
here,  from  the  words  of  the  will  ?  ».      -  • 

CooffiriT  and  /////,  Lord  Hankvicie.    **  The  rule  is,  antf  | 
*^  I  know  not  a 'better  oi*  clearer,  to  makecrofs  rcmnin'te^-'  | 
there  muft  be  c'thcr  exprefs  word^,  or  necciTary  impiica-  | 
tion.    The  words,  when  to  take  place  by  neceilar/  impli-  j 
cation  mud  be  fuch  as  cannot  be  fatisfied  Xxf  any  more  dQW  j 
one  conf^rrjfl:;on*'*   I  r.pprehcnd  too,  that  croft  remafai^  | 
ders  are  in  the  nature  of  ajointendncy ;  ibthat,  herecmft  | 
remainders  would  be  contrary  to  the  words  of  thcwiU,.  wbidi  ' 
^xprefsiy  exclude  jolntenancy:  And  when  the  teftator  hsa 
deviied  a  tenancy  In  tail,  in  common,  I  cannot  fee  how^wc 
arc  to  imj/ly  crofk  remair.dcr?:. 

The  ge  ntlemen  ir.uJt  be  driven  to  fay,  that  the  court  is 
warranted,  in  the  conrcrr.^TVion  of  a  legal  dcvife,  to  infert  ■ 
%vords  betv.*ecn  the  fubfliintive  devife  and  thelail:  ror.^ir  j^ent  i 
n  nni!',(!cr,  to  cr*ntc  crop's  rciiviiiKlcrs.  I  conceive,  it  itand?  • 
totally  indillcrcnty  whetlier  the  te{i4.tor  meant  to  ratfc  crofr  ! 
remainders  or  no.  ' 

In  the  cafe  of  Learh  :ind  7arlfj;!y  1771,  Lord -^;y?^yTaid,  i 
the  dg^binc  in  the  cafe  ot  M^'right  and  Lord  Cadogan  did  ' 
not,  he  under  flood,  ovcrfct  the  do^ine  we  contend  for. 

.  In  reply,  Mr.  Le  Maitre — ^The  cafe  of  ,4  Mod,  has  ncror 
been  anfwered.    As  to  the  ftrefs  laid  on  jointcnancy,  the 
tcftator  is  inops  toftfiln and  other  meanings  might  be  under-  : 
flood  of  that  word  ;  as  that  thjy  ihuuid  not  take  jointly,  to 
XliQ  dlfiiti  li'gn  of  tiiofc  in  rtjinainder.    Intermediate  words 

do 
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do  not  appear  ncceflary  to  be  infeited  here,  when  the  re- 
mainder is  to  a  remote  rdatioo.  With  regard  to fiare  decifts , 
i  atwajs  thou^ti  that  there  (hotdd  be  a  reafon  which  either 
continues  to  exift,  or  exiftcd  at  the  time,  or  at  leait  no  rca- 

kjnrotliw  cuntrivry  *,      mains  ujus  ahdciidu:. 

Lord  MnnsfuUi — h  v.  iil  be  prop' :  to  argue  again.  It  has 
been  very  well  argued  \  but  1  would  willi  the  order  inverted 
the  next  time :  l  inl,  "  By  conlitlering  what  the  intention 
is;*  and  then,  "  Whether  it  will  be  good,  or  otherwife, 
bv  any  nile  of  law."  It*s  obfcrvabic,  that  the  cftate  is  di- 
viiiblc  into  three  parts  :  1  Ic  devifcs  to  his  lorn  for  life,  fuc- 
ctiEvelj;  with  remainders  to  the  heirs  male  of  each  refpec-  | 
tiveiyj  remainder  to  their  heirs  female  refpfcrively:  So  that 
tiie  heizs  female  mn/l  take  before  it  defcends  6ro«n  ooeibn 
to  the  other.  He  limits  to  his  daoghter$»  not  calling  them 
heirs  iemalei  but  daughters ;  then  in  a  familiar  manner^  to 
be  drawn  technically  afterwards*  with  remainders* 

As  to  neceiTary  implication.  That  is  now  admitted  to  un- 
derftand  highly  probable  implication*  As  to  confuiion,  If 
the  daughters  died  without  illue>  and  there  were  fix  more, 
it  would  create  as  much  confuiion  by  defcrnt  as  by  crol's  re- 
mainder. If  in  tho  cafe  before  the  irloule  of  Lords,  the 
qucftion  was  exj^rcfsly  on  that  point,  it  will  have  great 
weight.;  but  if  it  was  in  trciifitUy  it  will  hn\c  much  lefs. 
What  Lord  Hanhvule  fald  of  nccdiary  iinpljcation,  mult 
be  undentood  in  the  oeniTal  view;  or  otlierwiie  it  muft  be 
by  exprefs  words,  and  not  implication*  Let  the  whole  will 
be  added  to  the  cafe. 

The  entire  cafe  appears  to  be  this,  wliich  I  had  from  a 
draught  Ihewn  me  by  a  friend,  and  which  appears  very  ac* 
curate.  • 

The  teftator  was  poUefied  of  three  eftates :  His  capital 
rocfiuagey  and  lands  thereunto  bebnging  \  an  eftate  at  Head* 
t9tnt\  another  at  Baxters  all  in  the  county  of  Kent.  By 
his  will  he  deviies  his  capital  mcfluage,  and  the  lands  there* 

unto  belor-  iiig,  to  his  wife  for  life. 

i\c;ii;ilnder  to  hiseldeft  fon  jumas,  iu  tail  male;  remain- 
der ill  tail  female. 

Remainder  to  iais  fecond  fon  Johfii  in  tali  male  \  remain* 
der  in  tail  female.. 

Remainder  to  his  third  fon  George^  in  tail  male,  withlii^e 
remainder. 

Then  follow  thcfe  words,  "  And  for  want  of  fuch  iffue, 
^  td  all  and  eveiy  my  daughter  and  daughtersj  as  tenants 
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^  in  eomiiion5  if  more  tii&n  two,  and  not  as  joiot  t«Dona^ 
^  and  to  the  hein  of  their  bodies  iiiliiiog.^ 
^.Remainder  to  the  liein  of  my  brother  Abrah^  fat 


The  (ame  difpofitionof  the  eftate  at  Hiadcom§ ;  oalf  the 

fecond  fon  is  pref  erred,  «and  theeldeft  named  laft. 
^  '  The  i  ame  as  to  tiic  eflate  of  Boxle^  \  oiUy  the  third  is 

'  preferred, 
r        1     The  like  rcmaiiidcra  to  the  daughters,  in  the  fiimewgriii. 
The  like  r€mainder  to  the  heirs  of  Abraham^  in  fee. 
Thf  tcflator  had  three  Tons  and  levcn  daughters.  Afi 
the  daughttTi  are  dL'ad  in  the  life  of  the  furviving  ibOf 
y$hn^  who  is  dead,  as  all  his  brothers,  without  ifiuc. 

loool*  portions  given  to  his  daughters,  to  be  paid  on  the 
day  of  marriage  with  confent  of  his  wife.    30 1,  per  annm 
if,  after  coming  of  age,  they  fliould  choofe  to  Hve  iepantc. 
Devife  of  ioL/«r  anmm  to  his  brother  Abraham. 
This  was  tried  ki  the  affiscs  of  the  icounty  of  Kad^ 
'  Queilion^  if  croft  remainders  to  the  daughters  } 

5th  Fdruary  1 771.  Mr.  Cm>^This  gendemaat  thoo^ 
perhaps  no^fKifiefiUf  of  a  very  large  fevttuie,  feems  dcfifom 
of  making  a  Tery  ftri^t  fettlcrrJcnt. 

I'hc  whole  will  is  now  luicdj  purfuant  to  the  dire^hoin 
of  the  court. 

If  th^e  was  a  doubt  wh;it  wjs  ilv:  intent,  I  hope  k  is 
now  clenr.  He  npT)car.>  to  have  had  .m  inclination  very  itrong, 
to  keep  the  cltrtcs  Teparate.    If  crofs  rcnvamdcr^  can  take 
place,  then  part  of  the  ellate  may  be  in  tiic  cb-ughters  of 
Jofms^  and  part  of  the  fame  eiVate  in  the  heirs  of  yoiitt. 
Thcfc  words  i  look  on  as  very  remarkable :     And  ia 
default  of  fuch  ifTue^  tp  all  and  every  my  daughter  and 
daughters,  If  two  <m*  more^  fsfr*  as  above." 
If  two  or  more/*  is  cxpreftly,  as  if  he  had  faid,  aseic 
than  onie.   if  the  fix  daughters  die,  is  it  p^ble  that  tbe 
fnrviving  daughter  ihould  not  take  the  whole,  bdbre  the 
V  Hrpni,    ^^'^     ^  brother  Abraham  t   Then,  If  00  the  dcatjl  ^ 
Pitt  a«d  *    any  daughter,  the  part  of  that  daughter  was  to  go  lo  the 
Hwbin.     heir  of  his  brother  Abraham^  yet  on  the  furvivorfhip  flf 
one  daughter  after  all  the  rdl,  the  whole  would  be  to  be 
rctaiiKvl,   how  is  this  to  be  coiivclvcd  ?     He  fays  txJ, 
^<  hif  and  their  Kniics/'  ufuig  die  lingular  nmnlxT.  ThiU 
remainder  to  the  heirs  of  his  brother  Abraham^  v»  no  could 
be  no  particular  ])orron  he  could  have  in  o>!itenip!at'<"»n, 
the  r«fi>ainder  being  to  take  pJace  after  the  death  of  his  cch 
4^dren*   1  muft  obferve,  with  refpe^  to  the  cafe  of  Gil- 
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irfi  ana  IVittfri,  that  it,  and  the  cafes  which  have  been  go- 
vo-neJ  by  ir,  which  have  been  very  tew,  iVand  principally 
upon  the  iLogle  didum  (very  refpei^bkf  mdeed)  of  Jufticc  L  '^7  4 

Thj  intent  of  the  teftator  has  always  been  very  ftronglj 
CBD&dorcd:  The  limitatioa  over  has  been  in  favour  of  a 
perfbn  10  being*  The  underAanding  of  words  in  deviies 
Imgrot  difficulty.  The  courts  in  Cwhert  and  Wtiten^  •  fays^ 
•*fte  teftator  luiving  given  (everal  mcfluages  di/linBly^  to 
"fcrcral  perfons,  tliere  \s  no  crofs  remainder  ;  the  tcRator's 
**cxprd:>  ini^iiL  being  to  keep  the  edates  feparate/'  Mr^ 
JofHcc  D^rulgc  faid,      Crojs  remainders  cannot  be  by  impli- 

(iUtm  het*iDten  mare  than  two.  The  eltatcs  ha\  ing  been 
*^ given  fevcraliy  here,  crofs  remainders  would  be  againlt 

the  intent."  Great  opinions  have  been  againft  that  of  JuC- , 
tice  Doddridge.  Holmes  and  MejneU :  The  contrary  opinion 
iras  declared  more  confonant  to  the  intent  of  the  tdhitor^ 
i^idi  (mght  to  govern.  As  to  the  opinion  of  the  court  in 
Ak  akf  founded  on  the  expreffions,  we  may  well  admit 
it  Loid  Nifrthi/tgton  took  notice  of  the  Ji^um  of  Dodd* 
which,  he  fays^  he  did  not  know  had  ever  been  fo- 
konly  determined. 

tR<jrs  Ref),  224.    Here  the  oripit^.il  limitation  was  in 
ii^our  ot  two  firimgcrs  ;  rcnininder  to  the  heir  at  Liw. 

/HtT  330.  In  this  cafe  the  tiecbred  proje^St  of  the  teA 
mm  was  to  keep  the  ei^te&  fepiiurace  to  the  iiiue  of  his 
ddcftfon. 

**  To  the  heirs  of  their  bodies  rcfpeftively.*'  Here  the 
{in  intention  was,  to  keep  ieparate  and,  the  remainder- 
Ma  w»  in  equal  degree  Lord  Hardmche  lud  great  (hrefi 
«  |iheword  «  refpeBivelj That  \t  was  the  fame  as  if  a 
viety  had  been  given :  That  tt  cannot  be  underjhod  by  im* 
/fiMwn,  Hkit  the  teflator  meant  to  give  over  his  eftate^  ivkile 
bmj  tf  bis  OHvn  body  ^ivcre  Jlill  living,  firoiun  and  IViUianu^ 
ZSirange;  lierc,  too,  w. is  the  word  nfpfcfivelx,^* 

Ca/rand  Ltvi/ifon.  This  on  covenant  to  ibnd  fci7cd 
to  ufss.  The  court  faid,  it  would  have  bcu^  QtUcrwiie  ia 
ivill. 

Dyer  303.    I  believe'^  Lord  Hardwicie  calh  the  leading 
ofe:  A  man  Iv.u!  five  fons  ;  his  wife  enfient  of  a  fon. 

4  LeoM  1 4.    Tiiere  the  limitation  was  in  flavour  of  A>ns  1 
Aeitmainder  over  was  to  a  ftranger*   An  heir  who  might 
Imdred  years  hedccy  ieems  equal  to  a  fban^trt  Cafe 
^  HJmej  ZDd  Mftnclf,  Siinner^ 

h  The  ^ 
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The  court  faid,  Timt  U  give  agalnfl  the  child  ttii^^ 
tatotf  vfould  he  agawji  nature^  That  even  the  words  would 
t  108  3  not  be  fufficicnt,  anf  more  than  the  intent ;  the  words  be- 
ing, "  If  they  die,"  which  cannot  be  fatis6ed  by  the  death 
of  one.  He  (aid,  he  approved  the  dlftid^Vion  of  Ihddrid^e> 
What  he  might  probably  confiJer  as  the  diftinflion  hcrCt 
I  can't  pronounce;  b.:t,  ;is  he  ci.clarcs  tlic  ( ihues  given  fe- 
parjie,  were  to  b?  k^pt  fcvcral,  it  takes  it  o  it  oi  our  cafe. 

Wiight  and  duL^a/u  Lord  Northhij^tjn  \\?A  fo  prepof- 
fciTcd  iiim!llf  in  fiuo'ir  of  crofs  remaiado^,  th^kt  he  would 
hardlv  fnffcr  Mr.  Tjrkt'  to  ar^ie  it. 

T^iuifl  n  and  Lot  hfy  be  tore  Lord  Camden*  Qudtioa* 
.  Whether  crol's  remainders  ? 

Lord  Camden  faid — «  /  am  dear  crofs  remainders  cannot  be 

«  in  a  deed  hy  impli'  if  ljn  Courts  ufed  to  lean  againfi  them* 

•«  Dsifdrid^e,  arguendo,  faid,  That  croft  remainders  cannot 
•*  be  raifed  by  implication :  ff'  it  comes  to  he  argued^  it  nmH 
««  dejerve  conjideratiwJ^  The  word-  refpcBivcly  had  great 
ftreft  laid  upon  it.  In  the  other  cafe>  crofs  remainden 
Would  have  been  allowed^  if  it  had  not  been  for  the  word 
reJjie£Hvdy* 

As  to  inconvenience,  Stippofe  Abraham  had  fkad  lem 

daughters  :  Take  the  oihcr  part ;  wiU  not  the  confufioa  ia 
tliat  cafe,  on  their  fide,  be  etj  tal  ? 

It  has  been  argued  in  favour  oF  relation  Here  is  a  rc- 

gul;:r  gradation:  Firft,  the  Ions;  then,  the  danghten; 
then,  on  all  the!r  dying,  4^^.  the  remainder  to  the  heirs 
of  his  brother  Abraham* 

The  words  lo'ilh  remainder^  I  hold  to  be  of  great  force. 
A  remainder  i  underibmd  to  be,  what  I  have  not  difpofcd 
already.  It  appeared  on  enquiry,  that  the  tdbitor  died 
lib  out  four  months  from  making  the  will. 

Lord  Alansjie/d— Arc  you  at  all  agreed  as  to  die  age  of 
this  man  and  his  wife  ? 

^/j/%{wr— ^Whatever  his  age  was,  it  appears  by  the  limir 
tation  to  his  daughter,  he  had  not  in  contemplation  any 
daughters  hereafter  to  be  bom: 

Mr.  Juftice  Aphurjl — After  limitation  to  his  fon,  limita- 
tion goes  immediately  to  his  uauglu^ii .  i>u  liaat  he  had  no 
contemplation  of  having  more  fons. 

IVIr.  ll  idlace — V^'e  are  to  coniider,  Whether  the  i^^cn^ 
of  crols  remainders  to  be  treated,  was  in  the  tcftator. 
t  109  3  Next,  Whether  the  ndes  of  law  will  m:>inr?in  it.  To  the' 
fons  it  was  clearly  an  cftate  tail ;  their  daughters  were  n^t 

to  take  by  puixhale  ^  there  could  be  UQ  crqis  remainders 

between 
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between  them.  The  daughters  of  his  fons  are  preferred  to 
bis  own  daughters.  We  are  not  in  the  cafe  of  pcidbDS  en* 
tircly  unfRxmded  £or« ' 

If  a  meaning  in  favour  of  fuch  remainder  can  be  made  , 
out  by  the  wordsf  the  rule  of  law  muft  take  cffc^.    I  don't 
fa  anj  difference  in  the  words,     for  defiiult  of  ifiiie,"  to 
groond  a  ftrong  diftin£tion  upon. 

Hie  undivicM  eftate  is  relied  on  much:  But  maidn^ 
them  tenants  in  common  is  equivalent  to  cutting  it  into 

la  the  cafe  of  Djer  305.  the  words  governed. 

In  the  cafe  of  Leonard,  the  words  *ivhc!e  ijjjtc.  For  it 
caniiOL  be  tjlcca,  that  on  the  deadi  oitc  ti^c  oilier  liiuuid 
be  ouTted  by  the  remainder-man. 

The  cafe  of  Hohms  and  Me^nelU 

Cafe  of  IVr'ight  and  Cadogitn.  Tf  T.onl  Northin^fort  deter-*  1 
mined  without  argument,  according  to  Mr.  Cox,  I  prelume 
it's  left  open  for  argument.    Here  the  matter  in  quedioii 
was,  as  to  validity  of  articles  of  appointment :    This  pact 

the  cafe  did  not  come  into  confideration.  The  parties^ 
Ikaov,  ftiif  underftand  that,  matter  to  be  open  to  argu- 
nient.  I  dierefbre  apprehend^  the  decree  of  the  Uoofe 
<U  not  dedde  this  point. 

The  cafe  detern^ied  by  Lord  Camden  was  on  articles  of 
flunn^ }  refers  to  the  cafe  before  Lord  Nortbingtati^  which 
I  bate  rdied  on  to  be  open  to  argument* 

As  to  the  rule  of  law—  •  * 

The  caiL;  ill  D^^i'j  cominciily  called  Huntlcfs  cafe. 

This  was  decided  on  devife  of  a?i  ei.Uie  tir.cmaii  to  tu*o 
different  per  fons  :  On  the  death  of  one,  moiety  tu  remain- 
der. This  is  fubfequent  in  time  ;o  UiC  other,  q^uotcd  by 
Mr.  Oix  from  the  fa.'Tie  book. 

Qnlhert  and  Witten*    On  the  death  of  one,  the  whole  to 
r«Tuinder-man.    I  allow  here  there  are  three  tenements. 

Cxmhtr  and  HilL    My  Lord  Hardnvtche  did  not  deter- 
min  *  on  the  word  refpeHhelj^  but  as  of  additional  force. 

Lord  Hardvuck£^^^rois  remainders  hnve  never  been  [  no  1 
««ed  by  the  words  «  for  dcf  mlt  of  iflue.*'  Mr.  Cm 
*indd  cairy  the  words  to  that  efie^. 
^  Bmm  and  jyu6am*  My  I^ord  Chancellor  was  of  opi« 
VMNi)  the  cale  was  not  ftrong  enough  to  admit  crofi  re« 
Quiaders,  which  are  never  favoured  by  law,  and  can  only 
be  creat^  by  necefiary  implication.  Then  the  words  fe>* 
^dlj  and  njj^^ciii'd^  were  taken  notice  ofj  aa  effcfbially 
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Let  us  fee  what  can  be  done  in  raiiing  crofs  remainders 
bct^iv^en  more  than  two. 

Mr.  Juftice  Doddridge  fays,  Although,  peradventurc,  a 
crofi  remainder  may  be  between  two,  yet  if  there  be  more 
than  two,  crofs  remainders  cannot  be  without  exprefs  Umi- 
tatinn^  betaufe  of  the  great  inconvenience  and  uncertainty* 

Juftice  Brldgeman^  Carter  171. 

Meynefi  TOid  Holmes^  allowed  by  Jufttcc  Pemhertm. 

Cole  and  Levirrfoti^  Ju^Hcc  Hale  allows  it. 

Lord  Rrymofid  had  prcp;ired  an  argument  on  that  ground,, 
which  he  ['ives  in  his  Reports;  but  had  not  occafion  to  argue  it. 

Uf  ou  n  and  PVtHfams,  Lord  Hardivicke  fays,  On  account 
of  the  great  confuilon  and  imccrtamij,  crofii  rcmaiiiders 
fliall  not  be  between  more  than  two. 

Jiillice  Lee  fays,  The  rule  of  Doddridge  has  been  under- 
ftood  as  law. 

As  low  as  1748,  Lord  Hardivkkc  continued  in  the  fame 
opinion.  2  Vezey  105.  The  law  avoided  crofs  remainders 
between  more  than  two  on  original  grounds,  to  avoid  fplit' 
ting  of  tenures.  I  have  mentioned  another  reafon,  bccaufc 
of  the  uncertainty  of  the  eflate  to  be  taken  by  the  fur?tvor. 
By  exprds  words,  he  fays,  they  may. 

Lord  Camden  did  not  judge  it  determined :  He  faid  only,  If 
k  was  brought  in  queftion,  it  would  require  to  be  folemnly 
argued* 

As  to  tlus  diftln^Hon  imputed  to  Juftice  Doddridge^  of 
remainders  between  Jtwo,  and  between  more,  it  fccms  to 
f  X 1 1  J  have  been  confidered  as  law  before  hii  imic,  und  hii  beeu 
rccoj^nized  ever  fince. 

Loid  MansftLl — If  It  had  been  determined  in  this  ap- 
peal in  the  Houfe  of  Lords,  in  the  cafe  of  V/righty  all  the 
jr.riges  would  have  been  called  on.  A  'etermination  wcm'.IJ 
have  had  great  weight.  I  was  in  the  Houfe,  and  left  it  Vx- 
fore  the  decree  was  made,  as  nothing  difficult  was  entered 
into.    The  decree  went  on  the  other  ground. 

Mr.  Cox — What  I  argued  was  with  a  view,  not  of  con- 
lidering  whether  one  eflate-tale  might  be  confolidated  out 
of  two ;  but  that  no  fon  of  John  could  take  while  Jamet 
was  living  :  It  was  argued,  that  **  with  remainder,**  has  no 
more  effd%  than  <^  on  default  of  iflue;'*  it  feems  tome,  that 
•«  iwth  remainder**  has  the  effeft  of  confining  the  fenfeof  the 
words  <*  on  defeult  onfllic**  to  the  death  of  all  the  daughteis. 

In  the  cafe  of  /Jy^r,  the  word  all  did  i.o--  determine. 

In  the  ca{\;  (»f  J.eoii^  the  \vt)rds  did  not  determine. 

Ab  Lu  recognizinjT  ihc  wor.ls  of  Juftice  Doddridge^  I  take 
the  ground  of  ius  dtclum  not  to  be  in  cur  law. 
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Tcn:r.cy  in  common,  it  was  faicJ,  mud  operate  to  fq|)aratc 
t}x  cilues.  I  will  then  afk,  what  is  to  become  of  the 
words  "  to  si  I  and  every  mj  daughter  and  dauizhtcrs  and 
tbm  -^n,  "  to  the  ufe  of  her  znd  their  bodies  f" 

Lord  Manspi'td — ^Xhis  is  a  cafe,  which  has  been  greatly, 
^'tated  for  above  a  century ;  and  it  will  require  being 
tfs^izn  to  with  pnsddon.  Let  it  therefore  ftand  over.  *TU 
1  rule  of  property  |  and  it  is  of  much  greater  con/equence 
tkt  it  (hoald  be  detennined,  tlian  on  which  fide*  The 
teftttor  had  no  idea  of  Ahrabani%  taking  ;  he  carries  over 
» the  heirs  of  Ahraiami  wluch  gives  an  appearance  as  if 
Srahem  was  to  take  after  !iis  lineal  dciccnt  Ihoald  f.;il.. 
This  is  as  in  tiie  cafe  of  fettlcmcnts  *,  it  is  a  family  provi* 
Ba:  Tis  made  in  form  of  ftri<ft  fcttlcment.  Where  im- 
plication has  be  n  received,  it  has  not  been  by  technical 
word?,  as  in  a  dccvl,  but  by  evident  cxpreiiion  of  intent. 

it  came  to  judgment  in  Eafi^  term,  2Zd  Maj  1 773. 

Lord  Alamfieid — One  George  Charlton^  having  a  wife  and 
dm  fims,  'james^  Jobify  and  George,  and  Icven  daughters^ 
mie  his  wiU  in  1770.  He  gives  portions;  makes  regu- 
kdns  concerning  time  of  payment,  confent  and  the  like* 
He  pvcs  a  legacy  of  lol.'  to  his  brotiber  which  is  no 
flCwwife  material  than  as  {hewing  him  alive.  He  gives, 
(meiands  in  fee  to  his  cldeft-fon  j  then,  of  other  eOatcs, 
ifft  a  devilc  to  his  wife  for  life,  to  'Jama  for  life,  rciiialn-  [  112  J 
<^u- in  tiU-gcncral,  like  remainder  to  his  other  ferns  ;  then 
fcnitation,  to  the  iifc  of  ail  and  every  my  daughter  and 
^ghters,  if  two  or  n\<>re,  as  tenants  in  common,  and  not 
^joint-tenants,  and  the  heirs  of  her  and  their  bodies  iifu- 
ing,  remainder  to  the  heirs  of  my  brother  Abraham-  Then* 
cf  the  fecond  cftatc,  after  limitation,  to  fons  as  before; 
aad  for  de£iult  of  fuch  iiTue  to  all  and  every  my  daughter* 
tticboghters,  as  tenants  in  common,  and  not  as  joint-te» 
MH;  \jbe  rej  as  ahove.^  Thai  the  third  eftate  in  like 
nuicr,  as  tenants  in  coitunon,  and  not  as  joinMenants, 
with  remainder  to  the  heirs  of  my  brother  Abraham 
fcr  ever.  The  t-jitalor  died,  leaving  ill'ue  iiii.  tliree  Tons 
*ad  fiiven  daughters.  The  daughters  all  died  witliout  ifltic 
in  the  Ufe  of  the  furvi^  ing  fun  •,  the  fon  is  alfo  dead  with- 
out H!uc:  Qneftion,  without  flating  how  it  arifes,  WHic- 
Acrcrofs  remainders  can  be  between  the  daug liters  ?  If  crofs 
remaindert,  a  verdi^^  for  a  moiety;  if  not,  a  non-fuit« 
^  certain,  that  Airvlvorfhip  by  exprcf:  terms  mny  be  li- 
SttttL   NoWf  if  the  intent  may  be  cUarly  feetif  Jiriilnefi  of 

mit  ii  mi  required  ^jr  law  u^n  a  mil*  The  argument  did 

not 
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not  To  much  reft  on  the  intent,  as  on  a  rule  of  conuruc- 
tion  echoed  backwards  and  forv/arcis.  Tis  certnin,  as  to 
the  reafon  afTigncii  whv  crofs  remainders  (houlJ  not  be  be- 
tween mere  than  two  to  avoid  fplitting  of  tenures,  this 
^  might  come  in  by  way  of  arpnment  for  certainly,  by  law, 
there  might  be  fuch  ranaundcrs.  Bat  as  this  rule  has  been  . 
trequently  ufed  in  argument,  and  even  judgment,  though 
never  judicially  decided  on  alone>  we  think  it  ought  to  have 
^reat  weight,  as  far  as  the  meaning  goes ;  which  we  take 
to  be,  that  between  two,  prefumptlon  is  in  favour  of 
*f  crois  remainders }  ' between  more  than  two,  preAimption 
*•  18  againft  them :  But  either  may  be  countera&ed  on  cvi* 
dence  of  intent/* 

In  the  cafe  of  Coomher  v.  /////,  crofs  remainders  were  dif» 
allowed. 

In  the  cafe  of  Browne  v.  U^l/imms,  for  the  fame  rcalv>n. 
Gilbert  v,  ppitttti^  between  three  crofs  remaindeiSj  diial- 
lowed. 

Cole  V.  Ln'ir.fon^  Jullice  Hnle  faid,  That  if  crofs  remain- 
ders were  beiwccu  three,  it  would  not  be  allowed,  unk& 
intent. 

in  M'ar'm  v.  TownJey^  Lord  Hardwicke  faid.  That  crofs 
remainders  could  not  be  between  more  than  two,  unUfi  ii 
appeared  by  the  y»rds  plainly  to  be  the  intent*  The  words  in 
that  cafe  were  "  as  joint*tcnants." 

In  Gilbert  v.  Witten^  [Juftice  PembertonJ  The  court  wiB 
not  efTe&uate  crofs  remainders  between  more  than  two, 
2  ]  Itfs  the  intent  be  plain  and  unamdabley  fo  as  to  force  the  eoart  U 
gnfe  t/:em.  We  will  fee  what  intent  appears  here  i  now  be 
evidently  regards  the  order  of  fucccflTion  ;  the  female  Knc  is 
to  take  after  the  male  in  every  one  of  the  eftates  limited, 
*fucccnivcly,  to  his  three  fons.  Then  his  daui^hters  have 
their  limitation.  He  evidently  pr.  HuTied  hi.^  daughters  might 
be  reduced  to  t\vc»,  or  one  only,  before  the  time  of  fucii 
limitation  taking  clTeft  to  them.  If  two  or  mare  are  the 
words,  and  they  are  to  take  nothing  Icls  than  the  whole, 
rcttuiituicr  ( in  the fttigular  number )  to  the  heirs  of  his  brother 
Ahrnhiimy  not  cxpe&ng  his  brother  fhonld  live  to  take;  If 
he  had  exprelsly  given  to  his  daughters,  to  take  by  furvivor- 
•ihip,  this  would  have  made  what  the  law  calb  a  crofs  re* 
mainder ;  and  he  has  done  it  as  efFe^ally  as  if  in  technical 
terms,  ^here  ivotdd  have  been  no  doubt  had  it  been  left  expreft 
in  wordff  fir  the  limitailofts  are  fo  flri3  in  defcent^  that  it  ton* 
not  be  /(j  j'fed  the  heirs  of  Abraham  were  to  take  while  any 
defendants  of  the  teftator  furvived,  accmUng  to  the  fuccefiot 
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^fcenl  he  had  ejlatiijhvd.  If  thcrt  li  id  been  one  dntightrr, 
fhe  was  to  have  t  ikcn  nothing  leis  than  tht"  whok-  th^ 
heirs  of  AbraLim  were  to  take  nothing  Ids  than  the  whole. 
The  ujlatw  mild  not  have  limited  cr&fs  remmnders  more  cliarly 
and Jtgttificmniiy*  My  brother  IVdtcs  is  of  the  fame  opinion. 
&inie<|iience9  that  vcrdidt  ftands  for  tbe  moiety; 

St.  John  ^^ainft  £rrington. 

ON  a  feigned  a£Hon  of  a  covenant,  to  try  the  right  of  Wordi 
an  advowfon  under  a  will,  as  between  the  devLfee  and  "  , 
thehei—     c  •  «edM»d 

ihe  words  ccr}!raJli:d  and  agrerdy  detcrminal  by  circnin-  fictrr:n::if4 
ftanccs  of  intent  to  include  and  -pais  with  eiie^t  eltate  ablo-  fignify 
lolutcly  purchafed  as  well  r.s  :n  contradh  ^c^l^^cffl^ 

The  oife  then  ftutcd  ap^iears  thus:  The  tcflator  had  a 
Tcrj-  large  cftnte  in  diverfe  other  counties,  but  in  the  coun- 
ty of  Ham^ljire  had  nothing  at  all.  He  had  a  mind  to 
purchafc  there  for  his  wife.  He  afterwards,  in  confc- 
^lencc  of  this  inclination,  enters  into  artides  for  the  pur- 
chafe  of  an  adirowfon.  Under  thefc  circunidancesi  and 
hiviug  one  ad%mojm^  aRually  furcbafed^  and  the  control  t^n 
Ae  ttoer  kang  nucutory^  ht  makes  his  vtill^  and  gives  thus : 
my  advQ^ufjns  in  the  county  of  Hants^  fir  the  ptrchafe 
vdKTilf  I  bwe  already  twtraBed  and  amed%  to  his  wife* 
Thde,  I  think,  are  the  very  words.  Quedion^  Whether 
the  purchaled  advowfon,  with  that  for  which  he  had  only  . 
contnuftcd,  pafled  ? 

Lord  M.in\ptid,  in  delivering  the  judgment  of  the  court, 
was  very  brief.  He  obkrved,  That  the  tefiator  co*ifideyed  a 
puribufs  as  well  pajfuig  under  the  exprejjion  of  contraclcd  and 
agreed  fir  \  every  purchafe  was  c  contratly  and  fjim  thbig  jr.ore. 
Ihc  tellator  rightly  confidcrcd  every  tiling  complete,  but 
the  mere  form  of  conveyance.  He  took,  therefore,  no  dif-  C  '  ^4  2 
ferenoe  between  a  fontra£t  executory  under  fuch  circum- 
ftances,  and  one  executed,  "\Vc  can't  fatisfy  the  intent; 
and  ihouid  violate  the  words,  if  we  did  not  take  it  as  a  do- 
vifc  to  the  wife  of  both  adutywfons. 

After  the  judflmentj  Mr.  Wallace  got  up,  and  faid^To 
fitisfy  your  Lordflup  &lly»  how  perfectly  right  you  was  in^ 
cooftnklion  of  the  teftatoPs  intent ;  I  may  now  producci 
iriut  was  perhaps  no  legal  authority  in  this  ihge  of  the 
boiinefs,  the  inftru6tions  given  by  the  teftator  in  his  own 
ka;d-wii;^^ ;    "  All  my  advpwfoni  in  the  county  of  Hants 
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^  tirwdy  purchafed,  or  for  the  purchafc  whereof  I  haTft 

contracted  and  ai'Tccd.'* 

For  vvii;it  pulled  in  tiic  Comnwn  Picas,  vid^  i/tfra. 

Arminer,  Aflignee  of  Greyj  againjt  Spotwood. 

^onTii'nn  ^  ^"  ^^"c  direacd  out  of  Chancery,  to  try  whether 

aban^upt  bankrupt  became  fo  the  5th  of  Jffril  1769^  or 

2dvcrfc,and  on  any,  and  what  time- 

edb^'b^m*  ^      ^            in  Michaehms  tera 

fiialftKit"'  1773  S  ^nd  was  thus,  on  a  (pecial  Tcrdi^ 

make  a  An  execution  on  the  5th  of  April  1 769,  againft  the  defiei^ 

Ijankniptcy  Jant,  ktid  Jide\  but  kept  iecret  from  the  cveditors  dll— 

d'y'of  the'  '7^9*   Execution  was  openly  levied,  the  fheriflTs  officer 

fcrvice  of  lived  all  the  time  m  Gref%  houfe ;  fome  tune  after,  by 

the  writ  $  agreement.  Grey  paid  ^potivood  a  debt  of  1400I. 

fnmddent  ^^'^^  not  appear  of  what  value,  or  of  \<\\d\  i:;:.J,  thc 

ufc  may  goods.    In  the  imtrval,  nobody  fuipe^ted  thc  goods  to  ha\c 

have  been  a  lc(  rc  t  lien  (in  tbrm  ;  and  he  contracted  feveral  grcr.t  dcbu 

made, afc-  jj^^^  g^j^       j\[^jy        jury  find  an  adt  of  bankruptcy: 

aBent^Jhafl'  Q^cilion,  Whether  this  was  an  act  of  bnnkriTptcy  on  tlic 
not  bind  of  April^  within  the  21  J,  f .  1 8.  which  recites  to  this 

the  goods,  effect;  WhtTcas  frauds  daily  encreafe,  to  the  great  hurt  of 
Attach-  ^  rcahn,  k^c.  and  provides,  that  if  a  trader  departs  the 
noifeem  to T^'*^-"^>  procuTcs  arreic,  or  makes  iraudulent  conveyance^ 
mean  cxf-  that  he  become  a  bankrupt ;  or  by  procunng  his  goods  to 
rtitK  n  If  attached  or  fcqtSeAercd  ?  If  the  defendant  has  procured 
d!o<:s  not  his  goods.to  bc  attached  or  fequeAered,  or  made  a  fraudtf- 
jiroceed  to  lent  conveyance,  he  then  is  within  the  aft ;  coniidcr  him 
admil  eie*  under  both  thefe  appearances. 

r"''r'tnr  "^^^  obfei-vcd  by  Mr.  Jufb'cc  Ekchfofte,  That  thc  htf 
actoi  bank-  vcrv  ..nxious  to  catch  a  trader  on  the  firff  inftant  of  hij 
rcptcv,  he  decline,  tliat  lie  may  not  wantonly  proceed  to  ruin  himieiF 
ftaHlofehis  n^^j  creditors.  Th.e  cale  of  iihi.'er  v.  }\'  MatUusy  W2S 
fvkliftand^  an  adij^ument  of  all ;  but  the  ♦  court,  in  their  judgment  of 
in- fcrvice  that  Call'  rcfied  here.  Suppofc  a  banknipt  can  f..\our  % 
rt  the  writ;  creditor  by  an  aiTignnicni  o^  ail,  yet  the  Ijcret  convcyiric 
ofLnnbl**^*^  was  fi*aiKl;'lent.  Jiurr.  Hli.  Juitkc  Daw :/:>/: — An  ailigri- 
the pfKxisof  rncnt  of  all  is  an  aCt  of  bankruptcy;  becaufe  it  mult  Ix: 
t-'  ciat:!:-  fraud.  Jultice in  the  cafe  of  Jacobs^  fays,  '1  hat  an 
rupt,  a  ui  iiilignment  of  part  if  fraudulent.  Is  an  aft  of  bankruptcy. 
Xt^xtsx  It  may  be  obferved,  that  thc  conlhnftion  of  penal  Ib- 
ihall  take  tutcs  mufl  not  be  extreme :  Firil,  Tins  is  not  on  a  pcoal 
fheci.        Itatute,  fi>r  ilatutcs  of  bankriTptcy  are  not  conixdered  pcnd. 

only  one  rulC}  that  all  ftatutes  muft  be  codp 
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£dered,  as  ruled  in  HejMs  cafe,  to  advance  the  remedy 
&nd  public  good  I  this  was  the  opinion  of  all  tiie  judges 
b  the  Exchequer.  The  ftatute  of  21  James  declares,  all 
bws  concerning  bankruptcies  ihall  be  confimed  liberaUf 
and  benefidallf  to  the  relief  of  the  creiditor* 

Whether  the  execution  is  taketi  as  [2r<>curing  his  goodt 
to  be  fequeftercd,  or  a  fraudideiit  conveyances  Grej  is  liable 
OD  either  account* 

Mr.  Mansfield^  on  the  other  (5de— Mr.  Wigtmre  has  pro- 
perlv  obferved,  That  we  mud:  find  the  dei'criptioa  of  A 
bankrupt  in  the         to  that  puqyofc. 

I  ft.  The  execution  was  not  by  procurement  of  the  bank- 
ropt,  it  was  a  violent  a6t :  It  was  therefore  no  conveyance 
or  procurement.    The  ftatute  of  'janus  fays  ivilUn^. 

As  to  the  word  attached^  fuppoimg  furl  facias  to  be  an 
attachment  really  in  itfelf,  yet  it  was  not  a  voluntary  pro- 
curtment  to  be  attached.  I  know,  by  the  (>atute  law,  from  19  Gkr.a* 
die  time  of  the  'writ  delivered  to  the  iherifi^  by  the  com* 
mon  law,  from  the  date  of  the  teftc,  die  execution  relates  ; 
bat  to  which  ever  it  be  referred,  it  cannot  afi^  the  bank* 
nipt,  for  it  was  not  his  a^.  This  wa^  not  of  the  bank- 
rupt's procurement.  Shall  we  fay  it  was  from  the  fale  ?  It 
»  complained  the  bankrupt  prevented  the  iale  t  So  {4x^ 
ihen»  he  rather  hinders  the  attachment.  Unless  Mr.  W^g-* 
mure  can  prove,  that  the  letting  a  man  continue  in  polTelTion 
<iftcr  ciccuiiuu  bw  an  awt  ut  b^Uikauj^tcy,  there  iijiic  ' 
licrc. 

As  for  bankruptcy  by  relation,  there  are  bnt  two  kinds 
of  it  that  I  know  by  the  law  :  That  of  beinr^  arreted,  and 
an  efcape  \  or  being  arreted  and  thrown  into  pritbn. 

As  to  the  cafe  of  Slaurj  it  was  by  tolhilion  between  the 
bankrupt  and  the  principal  creditor.    Whether  a  convey- 
aace  can  be  without  deed,  1  will  not  go  to  determine  *,  but 
the  want  of  a  voluntary  a£k  of  Onfn  in  the  departing  £rom  r  -t 
Ac  goods,  is  fuffictent  to  throw  it  out  of  the  ftatute. 

On  the  other  fide  it  was  argueil.  That  the  agreement  was  rcpUca- 
1  femd^  by  keeping  it  fo  long  fecret  from  the  creditors )  tion. 
and  this  by  reaibn  of  an  agrsement,  on  account  of  which 
^ohDxd  had  1400I.  by  him  from  Grey.  The  execution 
ftaQ  be  (aid  to  have  been  procured,  as  the  defendant  avail* 
ed  himfelf  fraudulcntlv  of  the  execution.  Thus  a  null'ancc, 
by  every  cuatinuation,  lliall  be*  a  new  crcclion.  A  lawful 
entry,  and  an  unlaWiui  dvt  thereon,  makes  the  entry  trei- 
pafs  by  relation.* 

Lori  , 

*  <^  imIq  iDtiaita  ficit  a3i<jfud  vidctur  peccalK;  ab  initio. 
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lord  jlfnr.jjic/d — I  fhould  be  glad  to  h;^vc  all  ilu> 
again  J  ii's  ) ct  a  new  cafe.  Whether  aii  execution  Iv  ?.a 
atiachment,  was  foon  determined.  AViiethcr  the  cxeajtiiQ 
was  for  a  bona  fide  debt  ?  aixl  Whether  the  cisjecutioa  waj 
adverfc  ?  urc  the  two  great  qu^ft'on^. 

If  the  execution  was  horn  fide  the  piainuu  by  the  ftatutc 
«f  James t  by  kttiiig  Qrej  continue  in  polTctlion  of  th^ 
goods »  lofl  them  entirely.  On  a  former  trial  it  wa$  proved 
a  bond  fide  debt,  and  the  execution  was  clcirly  proved  \  ad- 
irerie  threatning  letters  were  ientj  dcLiys  of  cxccutka 
threatncd  therein,  frequentlf  procored  bj  the  defendant 
Having  then  a  leaning,  which  every  tsfyst  ought  to  have,  to 
catcb  hold  of  any  frand  there  might  be  in  the  tranfa^tioo, 
it  being  of  infinite  public  concern,  I  had  a  doubt,  whetb^ 
there  n:i ight  not  be  a  relation  to  the  time  of  executioii»  by  die 
fubfcqiicnt  agreement  between  the  plaintitF  anil  dcfcndain, 
cn  which  the  b;ir.krupt  prci  jr\eJ  hi:>  (TL^dii,  ir^d  h.ul  deal- 
ings continued  with  him  in  the  ihop,  by  people  \sI\q  IlJ 
no  rmpicion  oi  the  nature  of  the  tranfactioii  between  the?:. 
It  vc\Ay  be  found,  from  the  circumUancc**  oi  the  cafe,  lei's  or 
more  triniinal.  As  if  it  v.-as  premeditated ;  cr  on  die  coo- 
tniry  by  repeated  intreaties,  and  out  of  indulgences  without 
a  concerted  fcheme  long  before. 

I  would  have  the  queilion  be.  Whether  the  ufe  made  of 
'the  execution  ihail  relate  to  the  5th  of  Aprii^  fo  a&  to  comc 
within  the  fbtute  of  James  T 

I  have  always  underftood,  with  regard  to  conveyance  io 
create  a  bankruptcy,  that  fuch  conveyance  muft  be  by  deed. 
tS  Jaiu        Serjeant  Gi^i9«contended,  That  the  judgment  was  aa  ad 
t77i»  bankruptcy  by  coUufion,  if  the  words  had  been  lefs  cx- 

prefs ;  for  that  any  colliifion  would  create  a  bankruptcy* 
That  by  the  words  of  th.c  ftatut j  it  w  m  fo :  If  a  trader 
procure  his  goods  to  be  attached,  it  is  an  aJt  of  bankni^>tcy. 
The  words  of  the  ftatnte  of  Klizahth  a\ulii)rize  me  to  lay 
£  ijy  j  i:  i> ;  and  if  tb/e  ftatutc  h«id  not,  the  fpirit  of  the  Uw 
woidd. 

Mr.  Grew  wc  aflTert,  procurred  the  f.erl  facias  to  be  fervrd 
on  liim,  ;»nd  his  goods  to  be  levied  thcjtkof  Apnl\  attad^ 
ment  is  laid  not  to  refer  to  execution* 

Attachniciu  on  mefne  procefs  cannot  be  the  evil  meant  to 
guard  againil,  nor  attachment  on  the  cuftom  of  lAodoa^ 
but  an  execution  is  almoft  the  only  means,  except  convey* 
ance  of  intercft,  which  is  provided  for  feparately.  An  es- 
ecuticn'Is  ihc  miichief  to  be  guarded  agauift. 
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If  any  p?rfon  proaires  his  goods  to  be  attached  or  fcqiitP 
tered — Scqiicitration  is  ex  pre  lie  J  with  a  view  to  Chancery 
proceedings ;  attachment  to  all  kinds  of  feizurc  by  proccif 
of  law.  it  h  fnid,  in  one  of  the  a£h  of  b^tnlu-uptcyy  that 
fan^ary  (hall  not  be  for  bankrupts.  A  ijn<fhjary  was  m 
word  ^i^ly  defined,  with  a  proper  ilri^k  application.  There 
was  no  fan^htary,  in  its  proper  fenfc,  at  the  time  of  the 
ftatnte;  yer^  that  the  words  may  not  be  nugatoi^t 
Here  taken  to  be  meant  of  places  privileged  from  arreft 
Attachment  has  no  fiich  conf^ed  fenie :  It  has  been  o&d 
cooftantlyi  as  a  much  more  general  word  than  judgn^ent 
V  execution. 

Mr.  Mamfield  has  argued  the  ftatute  of  frauds,  by  which, 
thoii;^^h  foruierly  rclaiirig  to  tUc  tc-  ti.',  ilic  liilc  is  made  good 
r.'iriTi  ^;«\>i;aring  the  pf  n  jurlas.  But  in  cuie  of  bankrapLcVi 
i.V  execution  ihall  not  he  complete  agamit  creditors  upon  a 
commiHion  of  bankruptcy,  till  lale. 

I/Ord  R(iyTnof}d  251.    Thotigh  a  vrrit  of  levari  facias  he  Snnll- 
fnt  delivcd  to  tiic  IheriiF,  yet  if  ti*e  iherilf  executes  a  writ  ^""".'^ 
delivered  afterwards  firft,  tliis  binds  the  property,  and  the  and  Btd^ 
party  moft  be  content  XJb  have  remedy  agaiuCl  the  iheriH'.  ingham. 
The  time,  1  conceive,  to  prevent  a  title  to-  aiHgnees^  muft  fl^crifl's  rf 
be  the  aerial  feizure  of  the  goods.    In  this  calCj  the  very 
ib'zure  is  infe£bd  with  fraud. 

You  cannot,  I  apprehend,  my  Lord,  fuffier  tranfaQiotts 
of  thb  kind,  and  fay  the  entry  was  bond  fidi^  and  the  frand 
eoounences  at  the  feizure.  I  hold  it  to  be  a  fettled  hile  of 
jir.  That  he  who  enters  upon  a  procefs  of  law,  and  abulei 
k  to  an  illegal  aft,  he  is  a  trefpaller  ah  imti$. 

The  olHcer  docs  not  appear  as  a  bailiff:  Ivlr,  Gr^  carriei 
cn  his  trade  as  if  nothing  had  happened. 

All  this  nuift  be  underftood,  therefore,  for  the  benefit  of 
ifoiivyicJ  and  Grey,  by  coUuHon  between  them  and  the  bailifil 

Burr.  37.  R/rc'  and  Serjeant.  '  ^  [  llZ  J 

In  cur  cafe  here  was  a  lonnr  dchv,  "whicii  can*t  be  under- 
ftood  as  fcir ;  but  llicws  that  he  did  not  mean  to  ufe  the 
writ  for  his  recovery  of  his  own  debt,  but  for  the  purpofc 
<rf  fermg  Gny  agaiiift  the  other  creditors.  This  attach-* 
MIC  or  caecutipn,  therefore,  is  within  the  meaning  of  the  ' 
a&;  and,  confequently,  an  act  of  bankruptcy. 

Mr.  fTafbcff  for  the' defendant— The  queiHon  is,  Whe- 
Ibcr  Grvf  became  a  bankrupt  on  the  fifth  of  Jpril,  or  no  ? 
Ve  are  on  a  queftion  of  positive  law,  which  has  never 
hfm  extended  by  any  equitable  conftruftion.  There  are 
naqj  inibmccs^  where  the  mifchkf  has  been  as  great  to 
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creditors,  and  the  general  interefls  of  commerce,  as  any 

provided  nguinil:  by  the  ftiuuiis ;  yet  on  none  of  iliefc  cu:i 
your  LorJ]i\ip  take  an  adt  of  bankruptcy  to  be  cum n-ii tied, 
except  where  founded  pUiniy  in  the  atprtls  words  of  the 
iuiute. 

The  only  words  applicable  to  the  cafe  are,  "  If  anv  pfr- 
*<  Ton  procures  his  goods  to  be  attached  or  fcqueiicred,  w  th 

an  intent  to  delay  or  defraud  his  creditors*^'  Attachraert 
is  taken  by  Serjeant  Giytm  to  be  a  procefs  on  perfonal  gpodt 
at  lavr :  Sequertratldn,  on  the  perfonal  goods  in  Chancery. 
There  is  no  fuch  procefs  In  Chancery  to  this  cQc£i :  There 
IS  attachment  in  feme  of  the  courts  of  Londan^  and  there  is 
£:queftration  i  both  by  cuftom*  The  efie^l  of  the  attach* 
ment  is  to  bind  the  goods  from  the  fcrving  of  the  wnt» 
though  execution  be  not  levied  immediately.  But  Serjeant 
Cfynn  will  have  notice  of  the  writ  to  the  defendant.  No* 
ticc  is  never  given  to  the  defendant.  In  this  cafe  an  agree- 
ment is  ftated  ::ftcr  the  entry  of  the  olBccr*  Docs  thi^ 
iiv.ike  procuring  an  execution  ? 

The  defendant  tlieu  on  tlie  writ,  finding  that  it  wa.*;  in- 
tended by  Spotwood  to  have  execution  immediately,  intrcats 
him  to  ftay  execution  ;  for  he  ihould  be  ruined  in  his  trade: 

Keep  it  a  fecret  \  I  may  be  aolr^"  to  pny  in  a  fv*w  dnys." 
'  Gt'ey  knew  not  of  the  writ ;  he  is  h  ightencd  with  an  exe- 
cution in  the  houfe.  The  creditor,  therefore,  is  foohlh  en- 
ough to  forbear  his  right.  Afterwards  Grey^  not  being  able 
to  fatisfy  the  debt,  the  execution  is  executed,  and  the  gpodi 
fuld.  He  procures  an  execution,  which  came  on  liim  on  a 
fudden,  without  a  ihadow  of  profit*  A  trefpafler  may  be 
cb  initio  in  fome  cafes^  where  the  ^  amm  appears  from 
the  firft  by  the  (iibfequent  act. 

If  a  man  uies  a  difhreis  as  Iijs  own  goods,  the  law  will 
fay.  You  took  it  not  as  a  diilrefs,  but  to  uie  them  illegally. 
So  if  a  man  goes  into  an  inn,  and  takes  any  of  the  furni- 
ture from  thence  ;  You  caiiie,  i..c  lays  to  him,  not  to 
u/e  the  inn,  but  to  iVcal.  If  a  man  luffcrs  goods  of  his  own 
t  119  J  be  in  a  man's  hands,  nnd  appear  the  man's  own,  this 
djcs  not  make  the  man  a  bankrupt  •,  but  the  creditors  \t'at 
all  the  gx  uU.  In  this  cafe  there  la  no  enlargement  of  coa^ 
ib'u^lion  to  be  made. 

Bankniptcy  is  a  crime  \  confidered  as  fuch  by  law ;  and 
fubjcilt  to  the  moil  heavy  punilhment,   Siiall  another  nun's 
act,  done  without  my  knowledge,  be  my  crime  ? 
RfpKcatlon.     Serjeant  G/ynn,  in  reply — ^The  mifchief  wliich  it  is  cOfr* 
tended  the  aft  of  bankrjptcv  meant  to  redrefsi  is  very 
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fin^l :  The  miichicf  to  a  creditor,  lofing  his  remedy  by  a ' 
lecKC  f^Uufion,  is  vccj  great.    If  this  be  admitted,  the 
practice  will  be,  to  have  a  credit  or  in  every  cafe,  take 
this  mode. 

}Ar*WaHace  Yizz  Isud,  Attachment  and  iequefbration  arc 
Dot  applicable  to  -ca&s  of  bankruptcy,  and  that  the  proceft 
out  of  Chancery,  or  by  cuflom  of  LomUfty  is  fcqiiefb-ation, 

and  no  whrre  elfe.    I  tlnnk,  I  find  fcqiiettrati^n  in  the 
L.cL-.i.... ic.il  Co'jri^  has  been  taken  to  he  within  the  Itatiite. 

Atr:ich:nent,  1  take  to  he  as  general  a  word  as  poHiblc; 
and  hope  your  LorJlliip  will  think  yourfelf  authorized  nnd 
obliged  by  the  ftatirre,  to  give  it  fo  Irrrge  nn  i!iter;>re- 
tjtion  may  at  leal  I  not  provide' again  very  fin  ill  and 
imaginary  milchiefs,  and  leave  the  way  open  to  the  greateft. 
lam  not  fo  different  from  Mr.  Wallace,  in  his  c^inion.  I 
at^rce  with  htm,  that  the  matter  mull  be  conibruedi  fecund^ 

jfttjetiani  mferiem. 

Mr.  Wallace  has  argned,  That  if  the  flicriff's  officer 
comes  in  with  the  writ  at  one  door,  and  the  bankrupt,  by 
going  out  at  the  isune'  tune  at  another,  commits  an  a£l 
kankruptey,  the  writ  is  executed  by  the  entryi  and  the 
{ialntiff  has  his  thle  complete. 

If  this  be  the  cafe,  then,  from  the  inftant  of  the  banifTs 
entering,  the  execatioii  thereby  made  took  a  taint  from  the 
Rlbtcqucnt  fraud. 

As  Mr.  IValuue  fays,  You  cbn't  fee  the  intent  of  a  man*s 
heart,  b*it  by  overt-act.  In  this  we  are  agreed,  the 
pbintiff  a£ls  not  from  the  time  of  his  entry :  Till  Grey  hav- 
ing by  another  a^t  openly  pi  ovcd  himftlf  a  bankrupt,  it  w  's 
neccilary  to  produce  this  adt,  to  defeat  the  remedy  of  other 
creditors.  Wr.  Wallace  has  faid,  Shall  a  common  cn- 
"  treaty  for  delay  to  levy  execution ;  lhail  this,  when  the 
^  writ  is  icrvcd  on  me  by  another  man ;  lhall  this  in^uU 
gpnce  attach  fraud  to  me  No,  certainly,  w  ithout  other 
circumibnces :  But  as  far  as  the  a£lion  is  affected  with  frauds 
made  evident  from  the  circumibmces  of  the  proceis,  then 
Grty  and  SpoHoood  are  aniwerable  together  for  the  whole 
tiama^on,  from  the  beginning.  The  intent  of  fuing  out  ^  izo  2 
tht  writ  is  to  be  interpreted,  from  the  conduf^  of  the  par- 
tics,  to  u'kl  Its  cffe<ft  according  Iv. 

Your  I^/i  Jiiiips  will  fee,  tl\c  writ  was  not  bron^ht  into 
the  hoajc  to  be  executed.  I  will  not  pretend  to  lay  what 
act  precifely  ihall  amount  to  an  execution  but  from  whr^t- 
cver  act  we  date  it,  there  is  an  original  fraurl  in  the  tmnfac- 
tioDy  to  which  the  execution  and  ail  fubfequeat  tranfactions 
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trTll  relatCj  aud  which  conftitutes  a  boiikruptcj  from  \h£ 

Lord  Afansf<'lil — The  qiieftion  fcnt  by  a  feigned  ilTuc, 
tras  to  try  whether  the  bankruptcy  became  ib  the  t^fth  of 
^pr'd  I  769 ;  or  at  any,  and  what  time  f  The  wcrds  on 
which  tills  qucAion  is  argued  are  21  J.c.  15*  <<lt  aaf 
perfon  lhall  willingly." 

i  will  ftate  the  cafei  for  the  ufe  of  the  fhideiits» 

A  writ  was  ifllied  oat  the  fifth  of  April  1 769,  returnable 
the  twenty-third :  It  was  lerved  the  fame  d^y*  The  jury 
ftate,  that  the  execution  was  not  procured  hj  the  hankni]^; 
But  they  fay,  from  the  fifth  of  Jipril,i'j6gf  (it  is  admitted 
caicliifiveljr  on  both  fides)  the  bankrupt  traded  as  with  Jhs 
ewn  goods:  Nothing  was  done  on  the  writ*  Whether) 
therefore,  an  execution  on  the  fifth  makes  an  aft  of  banbr 
iuptcy,  or  the  evident  banlvruj  u  y  on  tlic  ci^^luh  of  Ala^  ? 

I  was  of  opinion,  tliat  atttivlunent  and  Icquei^r.uion  were 
not  words  to  CApreis  execution,  A  fccrct  exetutiun  would 
not  anfwer  tlie  purpofe:  For,  on  a  judgment  kept  fecret, 
and  execution  delayed,  anotlier  creditor  may  come  in  in  the 
mean  while.  There  is  fcqueflrallon  by  Ecclefiaftical  Court, 
City  Courts,  ^c.  I  fee  none  of  the  cou^fcl  took  up  my 
opinion.    I  tiiought  it  might  be  too  narrow^ 

Serjeant  Glynn  has  argued,  that  the  conftruftion  by  the  ' 
words  of  the  ftatute  lhall  be  large  an4  liberaU   1  fuinmoDed 
up  accordingly. 

As  I  never  find  a  difikutty  to  change  my  opimoii}  I  Aim* 
sned  up  according  to  the  jury,  that  attachment  or  'fequeftnh 
lion  may  come  within  the  fenfe  of  the  word  execution* 

The  jury  found  an  a£l  of  bankruptcy  on  the  eighth  of 
May :  A  clerk  was  brought  to  witnefs,  (not  a  friend  of  the 
baukjiipt)  who  pru\Ld  liic  debt,  on  wliich  tiic  execution 
was  taken,  was  fur  a  more  considerable  lum  of  monev  than 
was  lovied.  But  after,  6';  <t  J-'-cpt  paving  debts  to  SfrJiuocd^ 
which  were  not  in  execuiic^n  \  thinking,  very  niiftakcnly, 
lie  minht  avail  himfclf  of  the  jlcret  iudi^ment.  lie  proved 
many  threats  of  Spoiwood  againft  Gnj  \  but  i  thougl.t  iV  uid 
apjKared  in  SpotnvoocTs  delaying  execution.  On  the  lecond 
trial,  I  cxprcilcd  uufclf  as  if  attachment  and  fequedration 
meant  execution.  But,  led  any  gentleman  might  be  mil- 
led by  a  curfory  note  on  that  point|  I  muft  declare  myictf 
much  more  inclined  to  my  former  opinion.  However,  I 
admit  procuring  the  cxecutibn  may  be  wittiia  the  ii 
not  on  that  point  I  found  my  j u  1  <^nient* 
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An  Titfl  of  bankruptcr  is  a  crime  by  pofitivc  law  t  Ko* 
thing  can  be  tikea  by  conkru6tion ;  though  great  miichicf 
luppeiied  not  exprcfsly  provided  for.  In  the  cafe  of  Roberts^ 
the  executkm  there  muil  have  been  fraudulently  and  wi^ 
hi^j  procured^  to  dehij  or  defraud  his  creditors.  I  am 
conVicced,  the  execution  was  adverie.  The  a01gnee  would, 
lave  given  m  evidence^  had  there  been  any  ground  of  fup* 
pofing  of  an  agreement  previous  to  or  co-cxtenfive  with  the 
execQtMA,  if  they  could  have  proved  it.  But  nen  etnfiitt 
when  the  agreement  was  made*  If  it  was  a  day,  or  hour, 
«r  mtntxte  later,  it  cannot  be  procuring,  'i'lie  agreement 
indeed  a^ted  coiurarv,  and  defeated  the  cxcciitiun.  Ac- 
CLii  iij^;*,  a  fecond  execution  was  aehially  levied.  It  would 
be  very  harlh  aii.i  )>cTiluus  lo  draw  t!ie  line.  How  many 
men  have  been  fa\  by  the  delay  of  a  day  or  two!  »ShaU 
k  be  fraud  to  delay  three  or  four  days,  or  after  whnt  tunc  ? 
The  dL"fer.d:.!it  was  totally  miilahcn  in  ilie  Intent  of  the  ex- 
ecution, which  was,  that  the  plaintifif  ihouid  pet  his  money 
oa  the  other  debt|  and  then  have  the  benefit  of  his  judg* 
incnt.  He  is  precluded  by  the  delay:  The  gchcral  law 
precludes  him  |  and^  could  that  be  defeatedj  the  particular 
iays,  That  a  man  ufing  goods  of  another  as  hu  own,  the 
dtditor  Xball  feize  them*  What  remedy  the  creditor  may 
haft  by  other  ways,  concerns  not  this  matner,  I  am  of 
^'pixnottf  this  was  not  an  a&  of  bankruptcy  on  the  fifth  of 
ApriL 

Mr.  Juftice  j^J^ou  was  of  opinion,  that  the  words  attached 

2nd  Jiqufjlfrci  are  not  of  exiviition  ;  but  are  applied  where 
tacre  is  an  ollenfible  lien  on  a  lecret  truft  to  defraud  credi- 
t^!T«:  OthrTwife  they  would  have  ufed  the  proper  word*?, 
[My  Lord  AlansJiLld  had  obierved  this]  Jh'jll procure  an  rAv- 

cuf  'm  to  /v  fxti'iied.   The  Tubfe^uctit    auiadkion  cannot 
make  it  a  procuring. 

The  ftfcret  execution  was,  undoubtedly,  delayed  fraudu* 
lentiy;  but  no  fraudulent  agreement  to  make  a  bankruptcy. 
The  goods  in  execution  are  liable  for  the  creditor;  and 
Spttwood  mud  lofe  them.  The  creditors  may  have  their  rc- 
ntdj'y  as  m  the  ca(e  of  Rice:  But  we  have  no  right  to 
conftme  this,  which  is  juris  pofitvmy  to  be  an  aft  of  bank- 
ruptcy. I  expreis  no  pofitive  opituon  on  the  former  point; 
bat  I  am  of  opinion  ion  the  latter,  that  it  is  no  bankruptcy. 

Mr.  Juftice  tViUis  inclined  to  think  attachment  and  (c- 
<l'Jcftnition  would  not  take  in  excci-.tion  ;  bccaufc  arreft  was 
fubioincd,  on  mefne  proccfs ;  faid  he  was  precluded  from 
UiLBg  the  agrceoxsn;  to  have  been  bsfore  the  jth  of         £  122  J 
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hf  the  finding  of  the  jury :  And  whatever  he  might  odxr. 
wife  have  thought,  he  vras  now  bound,  hj  a  pomive  find** 

ing,  from  qucftioning  th^t  point ;  and,  that  being  admitted 
on  the  finding,  he  was  alfo  precluded  from  conflruing  the 
a£l  of  baakxuptcy  to  refer  to  the  execution  qn  the  iiiih  oi.| 

Mr.  Juftice  Afl^hurjl  exprefled  his  concurrence  with  his 
brothers  on  the  bench,  on  the  doubt  of  attachment  andfe- 
<lueftration,  referring  to  execution.    He  confidercd  the  caic 
'^decided  on  the  other  poi|it:  The  procurement  of  the  ci- 
.  tendon  by  Grej  not  being  proved,  withput  whkh  no  fubCftij 
^uent  aft  could  make  a  bankniptcyt 

Hat  ton  againfi  Hooley, 

Before  the  Lord  Chancellor^  cn  the  Conjlrunion  of  tke- 
*  Ejfe^  of  a  Devife  of  a  Codicil  added  to  the  IViUi 

Lady  Ifabella  Finch,  on  Appeat  from  Sir  Thoi 

SewcU,  Majler  of  ike  Rolls, 

THIS  cafe  came  on  to  b<?  argued  MuljMlrfuu  icm^ 
1772,  and  was  thus  : 
Lady  JJaht'lla  Finch  gave  by  her  will  to  Lyd'ui  Hooley  five  J 
himdrcd  pounds:  She  then  gave  an  annuity  by  a  codicil*, 
afterwards  Ihc  gave  by  anpthcr  codicil  a  thouflind  jx)unds. 
'i'lie  words  were  thcfc — "  I  add  this  codicil  to.mjr  will;  Ii 
givc'to  Lydia  Hooley  a  thoufand  pounds,"  ! 
Mr.  Solicitor-general — It  is  of  little  coniei^uence  what: 
rule  of  prefumption  is  eftablilhed,  where  intention  Aandsf 
I  neutral:  But  it  is  of  great  confequence  there  fhould  be 
fome  fettled.   In  the  cafe  of  portions,  the  iaft  declaratk«[ 
of  intention  has  been  underftoqd  to  take  in  the  iuU  aod] 
whole  intendon*   Brmn  and  Bru'm^  (Fient  Wms.}  voA 
others* 

For  the  cafe  of  legacies  particularly,  Majlers  and  Mnfim. 
Thcrt  was  rcafon  to  think  an  addition  was  intended ;  for 
between  the  will  .md  codicil  the  teftatrix  had  reccivcJi  a  very 
great  acceflion  of  fortune.  Diikc  cj  S:,  Albj.tis  and  i>.ii«- 
cUrky  (Atkins.)  Lord  /////v/'uvr-tA  opinion  in  the  cafe  is  in- 
correct ;  but  we  may  calily  coniecThjre  what  was  delivered, 
Loril  llardiv'u  ke  went  on  the  civil  la  .v,  \\s  this  court  has  a 
concurrent  jurir(!i<^tion  with  the  ecclcliaitical :  And  with  ih-: 
view  of  fettling  the  opinigni  iiuur  rides  arc  cited  iroxu  tivc 
civil  law. 
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ifl.  Tbe  lapie  ipeci^c  thing  given  twice»  can  be  paid  but 

cnce. 

2dW,  Equal  Aims  of  money,  or  goods  of  the  fame  vahie,  r  ^1 
will  pafs  but  once.  ^ 

Dig.  29.  A  12.  from  Ulpian.  Si  eadem  Jumrna  his  fcrihatur 
div,  Antoninus  refcri^t^  folvitidam  dvpiicatam  :  Ji  evuUntiJfim^ 
fnbetur  te/iatortm  ita  voluijfc :  Therefore  the  legatee  muii 
proire.  Loixl  Hardwicke  fa^  it's  the  fame^  hj  the  better 
authoritiesy  it  in  a  dificrent  infhnnlent)  as  in  the  fame. 
Dig.  If  an  ioqL  be  giyen»  and  afterwards  50 1.  if  mten- 
tkm  be  jprovcd,  both  muft  be  paid  \  if  othcrwife,  not : 
lim  fffef  Ji  in  codlclUiS  ejftl  faFlian.  Ccijus,  however,  is 
an  opinion  by  Lord  Hardwicht'^  lin  ing  th.ii  the 
heir  muft  prove  the  negative  of  the  intention.  Gc^thefrld 
fays  oihcrwifc  ;  and  that  the  heir  is  bound  to  the  fmalleft 
fum:  Lib.  37.  c.  2.  tit.  Da  Lcgut.  The  cafe  is  cited.  If 
two  copies  of  a  will,  lool.  in  one  to  TttiiiSy  50I.  in  ths 
other,  utrwnque  legatum  neqitaquam^  Jgd  tanium  quinquaginia 
aureay  the  law  of  the  code  de  codiclllts  docs  not  feem  to 
point.  Lord  Hardivicke  cited  Lib*  If  a  legacy  to  a  daugh- 
ter bjr.  a  will,  and  afterwards  a  portion,  t|^e  daughter  ihaXL 
not  faaifc  both. 

•  Another  not  in  the  note  of  Mr.  Atkins,  a  more  direft 
Htfhrity  34  Dig.  i.  /.  18.  '  . 

.A  perimi  had  (everai  iAerti\  fome  he  had  freed  by  his 
Cfriicu,  others  by  his  will :  ^os  tefiamerrto  manumi/fraf, 
deum  menflmos  altnuntorum  nominf,  kgaverat ;  and  then  to 
thofe  whom  he  had  freed  by  his  will ;  feven  by  his  codicil^ 
and  feven  aUb  to  the  likcrii  he  niiir.umitted  bv  his  codicil. 
The  determination  was,  The  iiherti  manumitted  by  his  will 
wcre-fiot  to  have  fcventeen  or  ten,  but  only  feven  *,  and  its 
being  faid  alfmenforutn  fiofnine,  Lord  Hardivicke  f?Jd,  it 
would  make  no  dili'creiicc ;  for  iMi^ht  not  a  man  bequeatlx 
a  double  maintenance,  as  well  as  any  other  double  leg  acy  ? 

CdfoSf  on  the  adverfe  lide^  is  the  only  aut)\onty.  If 
Jfs  ncceflary  to  balance  authorities  in  civil  law,  Ulpian  is  a 
much  higher  authority.  Papinian  is  the  firft  authority^ 
Vlpum  the  fecond$  they  were  both  prxfcFil  prdUrii  under 
ilifeoot  emperors.  Hietext^  It's  faid  by  Lord  Hardvnch^ 
the  teit  is  to  be  regarded,  imd  not  the'  commentators  \  the 
reafon  is  aUb  very  gOod.  Of  the  commentators,  the  firft 
were  icon  after  the  finding  of  the  pande^  at  Amalji  \  theie 
were  men  in  mod  barbarous  times,  al)Out  the  13th  century;  * 
The  jecond  clals  weie  fch-joimen  and  caluifts ;  this  fccond 
ciafs  wc  may  gUelk  the  luei  it  ol,  if  ic  wc;c  to  be  kiuwn  no 
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Other  my  l^t  1>7  hearing  their  profeiHon*  The  third 
tU)t^ra£HcaI  bwycrs,  but  moftly  Fnmch  and  German  pRw 
fdlors ;  thefc  live4  in  more  enlightened  times,,  and  (6  bt 
ace  XTUich  preferable  to  the -other  two,  hut  will,  hardly;  be 
clafled  with  the  text.  The  Dutch  and  German  commcnt^^ 
tors  took  much  pains  to  fupport  wh:.t  Treboft'uis  had  vainly 

[  124  3  boallcJ,  that  luji  one  advcrfe  opinion  was  to  be  found 
tbroijpboiit.  Anik  Jiiftinian  IbrbiJ,  as  vainly,  any  man  to 
iutcrpict  the  code  diilercntly  ;  Oiic  cotnnicnlator  endeaxours 

•  to  reconcile  fcven  hundred  dilTercnt  opinions.    Among  the 

anrient  lawyers  there  were  fe^ts  as  among  the  philoibpiiers ; 
'  Labc:  and  Capho  were  of  cliiTcrvrnt  fe£ts.  One  of  the  com- 
ni^itators  fays,  Legatarius  dictiur  probare  am  mn  prthettr 
iri  'coKiicrium\  or  to  that  cHc<^. 
"If  one  turns  to  another  iet  of  writers,  they  mn  fo  much 
■oa  jgeneraJs,  that  it's  dilTicult  to  make  out  an  opinion  \  but 
they  agTiee,  that  if  a  gift  be  ^ice  for  the  iame  thing,  il 
(hall  be  paid  but  once. 

Hctc  is.a  legacy  to  a  iervant  for  fervlce  \  whkh,  I  thinly, 
aiinounts  nearly  to  the  iame  th'uig. 

£WiU  w^  read.] 

50th  A»-  '  Devife  to  h:r  brotlicr  of  her  houfe  [in  BcrUeyfquare^ 
guftX768.   j^j^j  fi;i'jiitiire  not  otherwire  difpufed,  charged  with 

diverfc  legacies.    I     give  tu  my  wjiivan  L^dm  H-/olry  500I. 
'         •*  to  be  paid  in  three  months  after  my  deceaie  \  to  her  litter 
*^  ^^ol."    Then  appoir.rs  cxcrntar:;. 
oaohc*"^'^        I  Lady  IfibclL  Jf'mch  dclire  this  may  be  confidcred  as 
176S.  '        ^  ^^  '^^  •  ^8*^^     annuity  to  my  fervant 

^MqoIi  \  of  1 2L  for  life,  over  and  above  what  is  given  in  the 
« '^:ni ;  r  gi  v!  an  annuity  of  30 1.  to  my  iervant  Sin^b^  in  liai 
"  of  ^vl^at  I  had  given  in  my  will. 
SccontUo-      «  I  add  this  codicil  to  my  ^irill  j  I  give  Lydia  Henley  loooT 

farther  orders,  after  the  codicil  to  her  ienwit  LySa 
1769.  '    Hooley.      I  farther  order  the  fum  of  60  U  to.be  paid  ta  Rjt^ 
hecca  Hooley^  [the  lifter.]    Now  this  cafe,  before  Snr 
Thmas  $f^'e//f  Maimer  of  the  Rolls,  was  taken  to  be  a  lega- 
cy of  the  fum  in  the  will,  and  in  the  codicil. 

Mr.  Jaclfvi — I  .;;ti  in  a  worlj  c  ifc  than  the  commenta- 
tor ,  who  came  after  the  ori.^ijul  writi^  rs;  \  will  (ay  littk 
therefore.  It's  incuinbent  on  the  legatee  to  prove  the  in- 
tention, for  wiiiioiit  intention  there  is  no  will :  What  would 
it  be  inttn-  vivos  ?  A  mau  is  in  debt  looL  he  pays  the  looL 

TJ>i», 
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i  UL,  iLough  not  cxpi  cfTcd  as  jnyrnent,  will  in  common 
Icnic  bo  undcrltood  payment,  an<l  not  a  girt. 
How  IS  it  here)  a  codicil  and  a  will  are  the  fame  inilru- 

Tlie  civil  law-books,  your  Lordfhip  will  obfervc,  are 
fiagly  on  the  contideration  of  two  equal  fums ;  but  where 
the  fecond  legacy  is  an  augmentation  of  the  firll,  'tis  eaiy 
to  iiippofe  the  teftator  altered  his  mind^  and  encreafed  the 
lepcy  in  the  will;  I  lhall  only  cite  one  authority  to  what 
h»  been  ib fully  argued:  Virius  put9  ut  prohet  legatariusi  [  ] 
mm  ei  qui  agk  femper  ^batio  tneumbtt^  [llie  irord^  ^*  over 
and  above  what  is  given  In  the  will"  were  relied  oOi  to 
prove  a  more  than  ordinary  anxiety  of  faying  when  fhe  / 
over  and  above.] 

On  the  other  Ude,  Mr.  Attorncv-i^fcneral — This  is  a  c.Jo 
of  a  legacy  of  qool.  in  general  terms  ^  ;)nJ  another,  in 
terms  equally  general,  of  loool.  by  a  coilicil.  I  would  en-  . 
deavour  to  cite  what  appears  to  nie  in  the  will  and  codicil, 
bcczufe  I  tliink  the  intent  of  the  teftatrix  may  be  fiifficicntly 
coilcctjd.  In  her  third  codicil  Iho  fays,  *<  This  codicil  I 
to  my  will this  implies  an  additional  kgacy.  i  take 
it  imiverfally  underftood,  a  codicil  is  taken,  primd  fatk^ 
not  to  be  the  fame  inftrument  with  a  will.  Sivhthr^,  Bum, 
Wentwortfyy  ^c*  define  it  to  be  a  lefs  folcmn  inftniment> 
altering,  adding  to,  explaining,  or  fubtraiSting  from  a  will# 
^tmukum  fm.  If  there  be  two  wiUs,  the  laft  revokes  the  - 

I  but  if  two  codicils,  the  claimant  on  each  (hall  have 
title:  Only  Gcthcfrld  b  of  dificrent  fentiment ;  the  mcumhit 
aHm  h,  where  Ugatarius  produces  Juai  fcripturasy  it  lies  oa 
him  to  prove  both  to  be  the  a£t  of  the  teftator.  But,  that 
proved,  it  lies  on  the  heir  to  prove  pojleriorem  (Jfe  itianem. 
9  Di^.  LI',  9.  Lib.  37.  /;/.  1.  where  a  tciiaror  has  ihcwn 
great  marks  of  underftandinr  and  aiieclion,  I  think  it  will 
be  underftcod  that  by  furh,  \s  iicre  a  title  is  cxpi  etled  in 
one  place  to  a  legacy,  fuppofe,  of  an  lool.  and  afterwards 
of  200I.  both  will  be  nnderftood.  If  there  are  marks  of 
impoffibility,  and  no  evidence  of  much  ai^^^tion,  a  difier- 
eacc  may  be  taken,  and  forgetfulnefs  pleaded. 
I  Where  it  is  faid,  &'  ^1/10  centum  aurei  legentur^  in  alio 
prtpio  fuiufua^nta  aurei,  utrumque  rr.jr-.-rjr.irT:  dthtur^  fed 
^iittfttaginta  aurei  tantum  debentur ;  that  is,  primd  facie  no 
ptentkm  appears  which,  or  whether  both,  or  no,  the  tet 
tator  meant  to    ve*   Therefore,  on  the  common  maxim, 

M^Ror  eft  condiUQy  p'^JfidentiT  the  heir  i^l  not  be  to  pay 
lill  pr;x)f  made  of  tide  by  legatee.  • 
\  Mi  i  A 
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^  In  the  cafe  where  it  was  faid,  Whereas  I  have  given  to  | 
A,  lOOol.  I  now  give  her  1600I.  Here  was  particukr  no- 
tice taken  of  the  former  bcqucft,  and  intentiuu  ;>1  f-rily  t\- 
prdTcJ  of  augmenting  that  legacy,  not  of  ruper-adaiiii^  anew 
one  to  it.  i  therciore  humbly  pr.r.-  your  Lcrd&ip,  ihk 
.  tbe  judgment  of  the  Mailer  of  the  Rolls  may  be  conlirmciL 

It  was  obferved.  That  by  the  civil  law  there  was  no  tcAa- 
ment  without  an  univerfal  heir,  and  the  conteft  was  be- 
tween the  legatee  and  Lim.  If  any  thing  takes  this  out  of 
that  Teaibn  of  the  civil  law,  it  will  take  it  out  of  the 
^The  brother  of  Lady  Jfahella  Finch  has  a  |>artJCQlar  fimd 
charged  with  fpecific  legacies ;  and  three  young  ladics»  hb 
daughters,  have  the  reft  of  the  pcrfonalty. 

The  annuity  is  not  char-ci.i  particularly,  nor  the  toooL 
They  are  not  charged  on  ih?  iH^ufe  or  iuniiuire;  and  there- 
fore t!ic  young  Lid:.*r,  a.ic  habk  to  them,  and  they  mui't  ''X  1 
paid  out  of  ihc  rclidue.  '  *  •  ' 

Tlie  latter  legacy  being  at  all  events  payable,  thccnlj 
qiicRion  is  of  the  firft;  and  that  cuntc  il:  is  not  between  le- 
gatee and  iTnivjrlal  heir,  but  between  one  legatee  and  another. 

Noit\    It  icon  lb  on  the  whole,  that  the  5  cel.  in  the  viil 
was  not  thought  charged  upon  the  d<vifc  of  the  houfe 
[  128  3         and  furniture. 

It  was  farther  obfervcd,  That  the  bounty  of  the  tcflatrlx 
feemcd  progreiIi\  e  and  that  the  flighted  proof  would  be 
fufficient  againfl  the  prefumptioiii  whi^  was  \t  firft  alwap 
taade  in  favour  of  the  heir. 

Mn  j[achf:n — ^In  the  cafe  of  the  Rberth  the  ufe  of  the 
codipil  1$  properly  explained  to  be,  to  ac!d,  alter,  cr  ex- 
plain :  There  it  was  ufcd  to  enlarge  the  obje<?t5  of  hcrbcim- 
ty ;  in  our  cafe  to  enlarge  the  bounty.  It  is  true,  a  ccduii 
is  not  a  pan  unclly  of  the  will,  but  an  addition  made  cn 
deliberation  to  a  will.  The  tell.itrix  fays,  i  add  this  to- 
"  dicil  to  my  will;"  fhe  takes  notice  of  it,  if  Ihe  recited. 
And  therefore,  I  wordd  dclire  your  Lord{li!;~>  to  obfi-Tve, 
tliat  fhc  gives  the  icool.  by  way  of  en'.ar^^ernent  of  t!ic 
former  legacy;  inftead  of  the  500I.  loccl.  is  given-  It  I 
-fcems  to  me  the  cafe  of  The  Duk^  of  Aibana  v.  Beauckrk^  \ 
where  the  Dutchefs  begins  her  cotlicil  by  putting  the  reader  I 
in  remembn!ncc  of  her  will.  'Tis  iaidi  the  legacy  is  mrJe 
payable  at  different  times ;  the  teftatrix,  writing  thcfc  feort 
dire^ionS)  might  well  omit  the  time  of  payn^t  here ;  and 
we  might  contendi  with  as  much  appearance  of  prdbal^Styi 
that  the  codicil  being  to  alter  and  explain,  where*  it  does  cot 
titer,  as  iif  the'  time"  of  payment,  the  enhirged  legacy  is  pay- 
able at  the  end  of  three  moDth:>^  I 

J  Jfr.  i 
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Mh  Ji4^  Jfton^'Do  you  recollect  Wallop  ^^Mm^, 
where  equal  Icg^ujes  were  given,  2d  Chancqy  KepMt? 
C&sr&rl.Lord  Zhaftifntry  in  this  courtt  with  the 
on  reading  the  will  azKl  codicil^  adjudged  both  legaciis  woe 
p^able.  Swiaktrn :  If  a  fern  is  'twice  bequeathed,  fris 
twice  due,  if  bequeathed  in  two  diderent  writiiigi  as  a*  will 
aad  codicil :  otherwife  not.  i,  lfi*».^ 

February  6l\\  1733.  '■  * 

Lord  Chancellor,  afllfled  by  Mr.  Jufticc  j^JIcfi  and  the 
Lord  Chief  Baron  Smith,  1  was  not  prcfciit  at  the  tl/ft 
opening  of  Jullicc  /iflGfCs  opinion;  but  he  Items  to-  have 
'rrrodLced  it,  by  faying  that  there  was  no  internal  evidenCe 
of  intent  that  could  weigh  conilderably.  That  the  fUlts  of 
iaw',  coile£ted  from  the  lawyers,  and  what  he  fliould 

have  a  moch  higher  refpe^V  for>  the  decitions  cif  this 
court  given  in  fcveral  cafes,  would  be  the  only  guide.  ThSt 
31  had  been  faid  the  proof  lay  oo  the  legatee ;  that  a  codicil 
andawitt  was  the  fame  as  if  in  one  infbiiment ;  and  tf'^iyo  [  129  ^ 
fmBS,  the  laft  (hould  be  paidt  -  '-4 

Lard  HarJvncke^  on  the  Dutdtefs  of  -^.  Jlbanh  vilXi^ 
aade  a  decree  upon  thst  cafe,  ^ich  has  been  rcpirefentea 
as  a  general  dccifion,  not  a  derrce  on  panicnlar  tiicum-'"  "  '  * 
ftancts ;  as  taking  no  d:i:::.CLuii,  in  any  c.ii'e,  bct'.veea  a 
will  and  codicil ;  as  latiiig  the  whole  pruof  on  the  legatee, 
and  the  ftrongefi:  prclumption  in  favour  of  tlie  heir,  iiis 
Lordlhip,  in  this  and  in  many  otlier  cafe*?,  will  fpeak  much 
jTiort  accurately  from  manufcript  notes.  I  fliall  therefore 
prtmile  generally,  wlvat  may  ftiew  the  contrary  bf  'tins 
fuggeftion,  and  leave  the  report  of  that  cafe  to  his  Lcn  dfhip. 

III.  Where  the  corpus  is  given  by  both  codicil  a|id 
wiU|  as  the  ruby  ring*  Cujadui  lays,  Allud  41  juris  m  fuem^ 
Ik&tif  Ji  udem  rts  in  iodem  te/iamerUo  iegatur^  iis  /did '  mft  ^ 
i^l  rem  confe^ftur  vet  4tftimtai9nem*    Legaiarius  frobit^  V 

It  was  fuppofed  iii  argument,  that  Lord  HordMcbfA%^ 
dared,  that  in  the  cale  the  fiaves  it  maue.ntr  di£Be»eii«:e:| 
that  both  were  for  thq  iame  caule,  and  the  Ie6.  fuoronly 
ih&3  be  pnid ;  But  his  Lordlhip  cites  cafes  to  the  contrary. 

In  the  Di,:.  it  appears,  if  it  v.  ..  .  Lii  i ^  1.  uau  aftcrvv;-*ds 
joLinthc  iame  will,  both  IhuaiJ  be  pr.iU.  ,^ 

5/  quaniitas  his  kgatnr,  his  Jdvtiur^  fujt  probatwr  Jtcundam 
adinutndt  voluiitdtem Jn'jje,  •> 

It  ftnjcV.  mt  as  very  odd,  that  when  a  man  in  the  fame 
inftrtjinent  givcg  twice,  it  Ihould  be  fcrgctfulnefs ;  ai.d  yCt 
this  to  be  ?t  the  diftancc  of  feven  lines :  Notwithftandiiig 
that^  in  difterent  inftrumcnts,  at  the  diftance  of  a  yr<a  or 
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more,  fuch  a  i^iuhkiidc  of  writers  as  I  iliall  iliow  agree  tlui 
both  lams  lhall  be  paid. 

With  rcfpeJt  to  the  ten  aurciy  and  afterwards  fcvcn  § 
JpeciaHUr  in  teftjffiento  irr/!"ral:tc'r  in  ccdUl'ts, 

Minoc hills'^  rule,  tou«  may  bc  adopted,  of  both  bdog 
for  the  fame  caufe. 

The  Chancellor  Ldngtjptan  Yoa  decided  upon  a  iimibr 

icafc. 

There  is  another  rule —  major  fuatitltas  in  coilkillU 
gaia  fuerity  mcjori  ntittor  inejfe  vii^iun  fiifi  legatus  a  liter  pro- 
haverit :  But  this  reaibning  is  drawn  from  the  cafe  of  the 
flaves  only.  That  tlus  rule  was  applied  by  Lord  Hardvkh 
beyond  the  ipecial  cafe^  I  believe  you  will  hardly  find,  vo- 
ids he  was  inconiiftent  with  himfelf,  which  is  not  caitl^ be- 
lieved :  He  recognizes  the  aiTthoiity  of  Sivinburnty  but 
litre  is  a  diiTcrcnce,  nam  inejfe  viditury^  he  conilders  the 
two  duplicate  codicil  .,  with  hardly  the  lead  \ar'Kit'!on. 
With  regard  to  the  Roman  law,  where  tn  o  equal  funis  arc 
J  given  by  two  cliffv-rent  writings,  there  is  a  great  weight  ot 
authorities;  that  both  fhnll  be  paid.  7)/^^.  /.  12.  tit,  7. 
Gothefridy  That  where  the  lamefum,.it  is  a  double  legacy, 
In  iodem  teftamertto  ft  idem  corpus  bis  Icgatur  non  nlft  evudeniij- 
fimis  teJUmontisy  bis  folvendum  \  fed  in  diverfis  fcripturis.  In 
different  writings,  it  feems  then,  the  preiumption  is  in  ^ 
vour  of  the  devifee.  And  tlus  looks  fo  (Irong,  as  to  imply 
an  idea,'  that  where  there  was  a  ipecific  legacy  twice  ^vcai 
(the  flrongeft,  one  fhould  Uiink,  of  all  poiHbte  cales,)  of 
a  double  legacy  as  againfi  the  devi/ee,  tlie  devifee  Ihoold 
Iiave  tsf  rem  &  ^fuattcnm ;  unlefs  it  could  be  proved  by 
drcumftances,  or  evidence  of  witnefles,  too  caiily  received 
jn  that  law,  that  the  teftator  meant  othcrwife.  liui  in  caic 
of  a  fpccific  legacy,  Whether  this  idea  can  generally 
prevail;  and  whether  Lord  .-.W*'  has  not  thcwa  it  to 

be  difallowed  in  the  cafe  of  Tht'  Duke  of  St,  j4lhan\  v. 
Beauclerh?  Godolphin^  in  his  Orphan's  Lcgacv,  laft  chripT'T 
jn  the  book,  laid  down  certain  politiom  tor  the  better  ua-  ' 
dcrft  .inding  legacies. 

J\dimchius  DePrchnticmbhs 

Siuinburne^  part 'J,  r.  11,  tit.  13. 

Hieardy  a  book  of  authority. 

Lord  Hardiuicke  affirms  the  do^hinc  in  SfvinhnWf  by 
dlftingui filing  the  cafe  from  it. 

Upon  the  two  cafes  in  this  court,  ITaJiep  v.  Hvit,  Newport 
V,  Kynqforty  in  the  fame  book,  the  feme  rule  laid  down} 
500L  and  then  500L  in  iilver. 
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in  a  Ids  fiB%  Swin^urney  and  Gudolphin  are  dear  both  {L  all 

.  be  txken. 

L  GidcJphin.     If  a  tcftator  in  a  will  gives  lol.  aiid  ^ol.  in  a 
codicil ;  and  fays  his  executor  ihall  only  give  50I.  this  is  a 
yirmpnon ;  therefore,  had  he  not  revoked^  had  it  oifted 
»dbed,  both  fliould  be  psud. 

T.Can  a  man  know,  in  a  great  eftatCf  prcdfidy  what  he 
ff/ml  He  ^«es  lb. much  at  all  events,  and  more  if-he 
49HPto  snofe* 

.  'Vdie  firft  be  a  lefs,  and  afterwank  a  grcatep '  Aunt 
plPimn^  ^..4.  Tefhmientary  Donations,)  whatfhall  we  faf, 

•if  by  the  lame  a<!t  the  tcl^ator  has  firu  difpofed  of  a  lefs 
fem,  and  afterwarils  a  greater  ?  My  opinion  is,  they  fliall 
not  be  blended  it  lies  in  tiie  heir  to  prove  that  the  intent 
ins  not  to  "'ve  both,  for  the  words  of  the  will  fliall  have 
the  preiuinpiion  in  their  favour:  It  is  idle  to  iuppoiie  the 
i#Mr  did  not  know  what  he  had  ^ven  bdbre. 

M^i^.  Mafim. 

'IflaUool/  addj  That  in  this  caie,.  if  we  take  the  100^  , 
r  j||.eienpcion  of  ^  500L  it  is  the  fame  a*  if  the  500L  only 

fed  been  given  in  the  codicil. 
*     I  dilnk,  in  this  cafe,  Lydia  H ol;^y  is  eiitlrl     as  well  ^to 
'  ^  500I.  in  the  will,  as  the  loool.  Iti  the  codicil. 
^  .  Lord  Chief  Baron  Sm-th,    After  fbtin^  the  cafc,  his 

•loFdlliip  proceeded  nearly  to  this  eliect : 
,  t  On  conllderation,  1  ain  clearly  of  opinion  with  my  b^p- 
J^ti  AJkih    k  ieedis  ^^^ed  on  all  hands,  that  the  inlept^ 
^iIkii  it  can  be  found  out,  is  tiie  beft  rufe.    Lord  Ha^d^ 

IMrftems  to  have  deteinnined  on  this  gpround«  in  the  ^e 

Oa  the  part  of  the  [^suntiflf^  inteiitiGii  in  favour  of  the 
h^test  was  argued ;  on  the  part  of  the  executors  a  perftft 
•ttcutralitj.  Taking  it  as  neutral^  let  us  foe  the  rule:;  of 
hw. 

if  ill  the  f.in^.e  inflrumentj  If  ct^ual  fuius^  the  legatee 
Huit  prove  them  dnc. 

If  in  did'erent  inltrumcnts,  if  different  fums,  then  the 
cieaitors  mnft  prove  both  not  meant  to  be  paid.  &vnnb^ 
.  ia$-^,  530.  Cafe  of  RufftL 
.  St.  Albatis  cafe  was  determined  on  the  particular  gromida^ 
iriUy  «m  do^bt,  I  lhink»  that  the  laft  codicil  was  taken 
JiMirtyiaftea^of  the  firft>  In  that  caie  toD>  thexodid 
M  not  a  difeent  mfbmaent  \  for  her  Grace^  by  the  par- 
I  ticular 
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ticular  words,  had  drawn  the  codicil  into  the  bod j  of  ihe 
^ill. 

Lord  Chancellor — I  can't  help  confidei  ing  myfclf  very 
highly  oblij^ed  to  Mr.  Juftice  jijton  and  Baron  Simtb^  for 
their  grc.it  nairs  on  thib  occp.fion. 

It  iron  Id  lu  iinnecoflliry  for  me  to  fny  any  more,  than 
that  1  am  of  the  jaiiie  opinion.  But  Mr.  Juflice  Ajhn  hav- 
ing put  me  to  Aate  fome  cafes,  of  which  I  am  fo  fortunate 
€0  poiTefs  better  notes  than  are  in  print,  I*  ihali  prih^paliy 
confine  myfclf  to  them. 
[  ]  When  this  came  before  me  by  appeal,  the  cafe  by  Lord 
Hardvftcke  was  {o  urged  on  mi^,  that  1  cotdd  not  help  donbt^ 
ing  my  own  opinion  in  favour  of  the  mailer.  I  therefet^ 
called  in  (bme  of  the  moft  able  judges  of  We^nfUt^HaU^ 
who  have  confolted  more  than  one  or  two  civilian:i« 

Indeed,  this  being  a  matter  of  eccleliaftical  nature,  we 
mull  determine,  as  in  every  cafe  v  here  there  is  a  concur- 
rent  junilliction,  by  the  laws  which  dinct  them:  That  is 
we  muit  fee,  wnat  the  civil  law  lays.  We  arc  all  agre^id, 
there  is  nothing  of  weight  in  the  writing  to  prevent  the 
matter  from  ft  iivliiig  indili'crent ;  therefore,  our  rules  of 
intention  can  have  no  cifetEt  %  and  wc  mu(k  fee  the  rules  of 
law. 

Lord  Hardwicie  fays,  the  cafe  divides  itfelf  into  feveral 

parts. 

Then  he  fays,  I  am  1^  opinion  thar  in  tl cafe,  upon 
the  reafen  of  the  thing,  the  being  in  a  different  inftrumcnt 
makes  no  difference,  becauie  ihe  has  directed  them  to  be 
taken  asone;  and  as  the  will  and  codicil  make  but  onewifl* 
and  the  rule  from  the  text  of  the  civil  law,  even  more  cer- 
tainly than  the  commentators,  ieems  that  both  fliould  not 
'  [if  in  the  feme  will]  be  paid,  therefore,  his  Lordihip  was 
of  opinion  there  that  both  {houUi  not. 

He  does  not  fay  that  the  heir  is  bound  to  prove  the  will; 
but  liiat  if  he  proves  the  fecond  fum,  inanem  ejfc^  that  is 
fufficient. 

There  are  words  in  my  manufcript,  th.at  the  power  re- 
ferved  by  the  teftatrix  made  the  will  and  codicil  but  one  ift-' 
ibrument,  inejfe  vidctur* 

-  Lord  Hardwicke  coniidered  the  laft  codicil  as  merely 
fubfiituted  for  the  firft,  as  far  as  they  concur,  and  txxk 
them  into  the  body  of  the  will. 

In  Snvinhurfity  fays  his  Lordfhip,  it  is  true,  in  fomc  of  the 
utfianoes  it^is  fo,  but  not  in  thitcale,  (that  is,  in  Swhthrntt 
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thccodlcil  and  will  being  taken  as  diSerent  inib-uments,  dii^ 
tin^  legacies  to  the  fame  peribn  might  pafs  by  each  i  bat 
here  110c,  the  teibtcix  hamg-  declared  the  wiU^'and  codkHs 
but  pnc  iiiftrumenu) 

Lord  Hurdwkitf  (uppoics  Sir  J^fepJj  J^'iyi/f  in  the  cafe 
^  JS£^&rr  v«  ALi/riTJ,  to  have  iaid^  that  both  were  given 
in  the  feme  imlrutnent  ;  and  then  I'lys,  v^ry  julHy,  the 
current  of  tefdinanics  wus  to  ilw  cunti  u  y. 

lie  uys,  the  codicii  was  proved  a»;i';iJt  of  tlie  will;  and  [  I33  ] 
the  Ic.ond  pecuniary  lcg,4C)  ihuulJ  Um*.  be  taken,  uuitls  it 
was  proved  it  wouiJ.  be  To' if  in  the  ia:nc  infh-ument.  Tlie 
fccond  rcnfon,  as  taken  by  Lord  HardwUl \  t.ike, 
tbr.t  rcalbn  on  which  hir  J^y'pl-'  J^^}^^  ir»CAiit  to  rek  the  ad- 
tiit.on  u£  fortune  as  a  prooi  of  intention- 

B  .'J-op  ajul  Huit  flatcd — 200I.  given  to  two  by  will ;  and 
afterwards  200L  to  two  by  codiwdl:  Whether  the  double 
was  intended,  or  no,  they  knew  not.  Lord  Skafttjhury^ 
2.11  ft  ed  by  tiirce  juJge&i  (there  was  no  evidence  entered  into 
of  intention)  decreed  400I.  a^piece  to  be  paid. 

Wpdham  and  Wyndbam.  The  tellator  publiflied  his  will 
in  ,  and  in  ■ ;  He  gave  15001.  to-each  0/  his 
chlldrcii ;  and  loooL  to  his  cliildrcn  henceforth  to  be  born* 
By  has  iecond  will  he  gave  4000L  to  his  little  infant^  J<^kn^ 
wi'o  was  born  a  few  we^ks  hibrj. 

'^lefriMi — \V(»  rlicr  he  Jhould  have  4C00I.  or  5000I.? 

It  w^b  coiiiviJu.J,  I  lie  .vctlIs  IcTiccf.rih  he  bsrn^  had 
been  inter! in <.d  afur  the  birth  of  Jjh?i :  No  llinklcnt  evi- 
dence m  this,  ai*d  parol  evidence  to  the  contr.iry.  It  was 
faid,  tiiat  if  he  had  meant  to  L;i\  e  40001.  he  might  have 
faid,  in  faiisf;iCt.ioii  of  all  portions.  This  will  was  faid,  as 
to  the  Lift  part,  tliSt  it  opcratjd  as  a  declaration  of  trull: 
But  this  w<is  in  the  27th  of  C.  2.  and  the  declaration  of 
trufU  came  in  by  the  apth.  The  next  cafc»  determined  by 
Lord  Natinglatttf  dcponded  on  the  eilate  not  being  fu& 
dentfor  the  charities^  Ifc*  if  twice  the  fum  was  to  be  paid*" 

Newp'ytt  and  Kynqflm  Jk,  will  ipcaks  at  the  &me  time  \  a 
codicd  in.  plies  an  alteration. 

•  Pitt  and  Pi^£Qn.  I  give  to  fuch  child  as  fhall  be  Uving 
••atmy  decealc  300I."    Afterwards  he  had  three  children) 

acd  by  cu.iiu;!  gives  2  :1.    Whether  llieuld  be  good,  and  . 
to  whom  ?    WliciluT  I  »  Ll»e  eldell,  or  to  all  three  ?    It  wai 
determined,  that  Ui^  wiii  cxtciided  to  all,  and  tiiat  the  codi-* 
?iijnad-  no  alteration  in  the  will.    That  wliether  a  Icfs  fum 
^  a  greater  was  given  in  the  will  than  in  the  codicii^  both 
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irere  to  be  paid ;  uiilefi  the  dbte  was  hiiiifficient,  or  ihat  . 
was  the  mo^  evident  proof-  of  the  cootraiy  intentxaiu 
I  confulted  a  very  great  civil  lawyer,  whether  there  m 

any  ucc:uon  there  in  this  matter.    Kis  Lordfhip  furnifhed 
me  Willi  one  calc,  grouiiULii  uu  ikc  Huwa/i  law,  where  e^u4  , 
funis  were  given.  1 
t  ^34  ]      1  hzwc  tlie  fatisfaftion  of  thhiking,  fo  far  from  contra- 
dialing  my  Lord  HnrAvirke^  we  concur  with  his  opinrcn. 
In  the  particular  cafe  lie  clceidcd,  he  (rronndcd  his  np'!!-/)!!  i 
on  the  will  and  codicil  liaving  been  but  one  niltrumem  by  ' 
the  power  referved.    l^hat  is  the  {brongeil  internal  evidencei 
the  bequeft  cannot  be  doubted  there,  ehhcr  in  the  nature  of 
the  thing,  or  the  intent  of  die  teftatrix.    But  the  general 
rule  of  the  civil  law,  his  liordihip  uniformly  recognized  4 
ittchy  'I  thiidc^  as  we  have  taken  in  the  caie  bdbre  us. 
,  Decree^That  the  50QL  in  the  will^  and  alio,  the  lOOoL 
in  the  €t)aici!t  be  paid  to  the  legatee. 

.Jewfon  agmnjt  Read. 

N  a  motion  to  fet  alide  a  judgment  for  irregularity 

Mrs.  Jenvfofj^  a  miihner  of  the  city  of  London^  tmd  ex- 
erciiing  her  tJT.ue  as  feme  foUy  cluiming  this  privilege  as  by 
the  cullom  of  Loftdon,  borrows  money  of  Mr.  Read,  an 
apothecary,  to  carry  on  her  trade,  to  the  amount  of  9000L 
and  enters  into  a  wairant  of  attorney  to  confeft  a  judf^nenti 
upon  which  judgment  is  entered.  ' 

The  affignees  applied,  upon  the  oath  ctf  Mrs.  Jew/on  that 
her  huiband  was  not  privy  to  the  proceedings,  to  iet  afide 
the  judgment. 

It  was  argued  againft  the  rule,  to  the  effeft  as  fellows : 
I  ihould  fubmit  to  the  court,  Mrs.  Jewfin's  affigns  are 
herreprefenta  i\es,  and  entitled  to  no  mote  than  Ihe  herfclf: 
If  fhe  conle  to  avo  d  her  own  ad,  ihe  lhall  not  do  itj  aud  1 
therefore  the  aiTigaees  fliall  not  for  her.  | 
She  has  not  infinuated  the  ieaft  degree  of  frnud.  ': 
The  execution  and  judgment  was  objc^lcd  to,  becnufe  \}ic 
declaration  was  as  againll  a /enu fole  by  the  cuii:om  of  Loft' 
dvH  whereas  fhc  was  a  fewe  covert^  and  fuppc^ed  a  joint 
trader  with  her  huiband.    An  abfurd  principle  to  dcpeod 
on,  this  !    It  was  contended ;  namely,  that  as  a  feme  cTvert 
Ihe  conid  fign  a  warrant  of  atjtorncy,  and  confefs  judgment, 
k  was  thopght  ihe  ought  as  well ,  plead  and  be  impleaded 
tlooe:  But  if  otherwifC|  the  xneUiod  of  objection  ivouU 
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f  kre  been  hj  demuirer  to  the  judgment*   If  the  warrant  be 
ict  a^de,  vc  cm^t  come  in  as  legal  creditorSy  we  can  do  no- 
I  tiling  to  itcqver  our  debt.   The  gentlemen  oq  the  other 
;  ttt  tt^i  dther  in  equity,  or  by  bringing  an  a^on.  Now 

Ik  appears  by  the  affidavits,  the  money  was  lent  her  as  a  feme 
trading  by  the  cuiUvni  of  L'.ndon.  L  '35  J 

On  t}ie  lame  lidc,  it  \v;is  argued  in  the  declaration,  flic 
■  15  fjed  as  a  fmie  cover f,  beinp  a  fole  trader  bv  the  cuTtom 
of  LmdfTj,    If  it  hnd  been  true,  and  Ihc,  be  ing  a  ft-m:'  r^- 
hid  been  impleaded  as  a  feme  Jole^  the  remedy  ought 
,  ;i>  be  by  writ  of  crr^r.    It  is  of  too  great  coniequence  to 
Vkl  Ji^m^  who  will  be  able  to  obtain  no  feccirity,  nor 
recover  any  thing,  if  on  .  motion  only  the  judgment  be  fet 
'  ltte'^-€f  too  great  confequence  to  the  cttr  of  London, 

The  court  of  Chancery  has  had  a  lunilar  cafe  before 
Abd,  upon  petition  $  which  they  thou^lit  much  too  great 
fbrthem  to  determine  in  that  manner.    They  Ii:ive  thcrc- 
fwc  ordered  \x\\  action  to  be  brought  on  it,  which  will  be 
inoi  before  your  Lordfliip  in  tlic  next  iiltlng. 
Bl!r.  Wallace — I  take  the  fignin'^  a  warrant  of  attorney  in 
\  this  cafe,  to  be  at  leaft  a  warrant  conditional.    1  think^ 
I  even  m  refpe^  of  hraud  as  we  are  told,  Read  cannot  come 
k  widitbe  creditors,  if  this  judgment  be  iet  aikie*   It's  my 
tfUon,  h's  npt  a  fraud  as  between  them  \  but  asrsto  the 
«far  creditors,  it  may  perhaps  ieem  otherwife* 

Tour  Lordflup  has  held,  an  a£Uon  upon  the  cuftom  of 
titim  mnft  be  before  the  courts  of  this  city  of  London. 
Hiis  court  cannot  take  notice  of  the  cuftom  as  the 
gr\;uau  oi  action  j  though  in  defence  they  muft.  \\\  x 
Jefencc  it's  a  part  of  the  cuftom.  Then  it  ftai^uh,  the: 
cuftom  being  laid  out  of  the  qiu  ilinn,  Whether  a  bond 
hs  a fnm  cpvert  is  good  at  the  common  law  ?  Is  this  too 
^t  a  queftion  for  this  court  to  determine  on  ?  i  take  it^ 
ifacrefore,  on  a  confefled  judgment  we  are  in  the  common 
oxirre :  And  your  Lordfhip  ^nll  iee  there  are  no  grounds* 
[Court  obfenFed,  in  cafe  of  a  feme  .fiU  entering  into  a 
hnd,  and  afterwards  marrying,  they  entered  judgment 
f^k&  her  as  aj^Mr  foUy  whereupon  the  court  fet  afide  ths 

jodginent.^  ' 

As  to  the  cuftom,  there  wa  ;  i  qucfrion,  Whether  upon 

the  cuftom  of  London^  a  woman real  citate  can  be  af« 
It  was  held  not. 

Can  a  woman  who  has  an  huiband  give  warrant  of  at- 
tooiq  not  t»de£nid  bicrfelf  in  an  ad^Grte  judgmcntf  with- 

"  out 
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out  the  corciTrrence  of  her  hiilbnnd ;  and  in  tljds  couxty 
V  here  her  Creditors  cannot  fnc  her  on  thcciircora? 
C  '3^  3      It  was  pn^perly  obfcrved,  that  the  hulbaiid  muft  Join  in 
error.    Can  the  creditors  oblige  the  hnn  ^tncl  to  jom?,  Mig^ 
not  this  be  thought  a  fiifhcieut  reafon  r  Was  it  ever  Iicai^ 
there  w'as  a  cafe  of  a  married  woman  giving  a  bond^  with  a 
warraDt  of  attorney  to  confcfs  judgment,  in  the  cafe  of  manef.. 
which  fhe  might  or  might  not  apply  to  her  trade}  ,jaml 
w^ch,  in  the  inftant  of  receiving  it,  fhe  mi^ht  give  ajvafm 
or  do  what  fhe  would  with  it  ? 

Tilt  th.c  ni;ui  will  not  lofc  his  diftribiiticn  r.s  creditor.  If 
he  docs  nut  come  in  as  legal  creditor,  will  he  not  as  ec^uit^ibk 
creditor  ?  Siirely. 

With  regjtrd  to  the  cuftom  of  Londorty  and  impleading  in 
the  city,  I  read  with  attention  yniir  Lordfliip's  deciiion  in 
Lavie  and  Cox  \  and  the  court  f;v.t]i  it  not,  I  tliink.  The 
court  laith,  A  fime  nvert  exerciling  a  trade  wherein  iier 
huiband  meddleth  not,  fhe  may  be  impleaded  Ible^ 

Lord  Mamfield — In  the  cnfe  1  alluded  to,  there  was  mt^ 
guiarity  in  her.  It  was  a  bond  Jjtfe  action,  on  expc£bitioxi  of 
a  near  bankruptcy ;  y\6  fraud.  If  the  hufband  has  not  de- 
manded his  remedy  by  writ  of  error,  he  is  the  perfbn  end- 
tied  to  that  retnedy  ^  and  no  one  elfe  can  impeach  the  iudg< 
ment.*  If  the  nflignecs  have  a  right,  they  will  have  the 
beneifit  of  an  a£lion.  As  at  prefent  advifed,  I  think  die 
cuflom  cannot  be  prove'd  in  this  way  before  the  court  j  nor 
we  tr.Icc  notice  of  It  as  the  ground  of  the  action.  I  am  of 
opinion,  the  nffignco  ;  n^^ufl  ufc  their  action  *,  an  a£bion,  if 
they  pleafc,  of  trover.  If  it's  good  by  law  :^c;ainjfl  the 
afilgnees,  there  is  no  groimd  for  the  court  to  proceed  (as  m 
ernity)  in  a  fummary  way.  T!\ey  ha\c  advantage  of  the 
judgment  and  of  coi/cicnc?.  If  this  is  fraud,  the  ailignees 
certainly  will  take  their  advantage :  And  I  fee  no  other 
caufe  why  the  advantage  ihould  be  taken  from  the  creditor. 

If  the  Jeme  had  gone  from  her  hufband,  and  he  com- 
plainedf  we  then  auditd  quertld  might  have  given  rchef  in 
a  fummary  way.  And  if  motion  had  been  on  the  part  of 
the  huiband,  we  might  have  done  the  iame :  But  nothing 
has  been  fald  on  the  pert  of  the  hufband. 

Let  it  ibnd  over  for  a  few  days,  that  we  may  fte  what 
the  hufband  fkys. 

Afterrrards,  it  was  argued  before  the  court  b)  Mi  .  Lu^ 
r  J  pifi  on  four  (jutllions. 

li^,  Wlictlicr  by  the  cnflom  the  obligation  was  good> 
without  her  hulbaiid,  on  action  here  I 

2dly, 

•  qiiilibet  poteft  rouiDtisre  jui  pro  le  mtrodndo. 
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Idift  'Whether  the  judgment  valid  ?  ' 

3dlr,  Wliether  the  warrant  to  confefs  judgment  hj  at* 
tancy  good  ? 

4fMy,  Whether  the  cuftom  can  be  tried  here  ? 

There  is  a  ditference  between  acbs  done  by  a  fnne  covert 
ml  an  infant  :  The  one  is  incapable  for  want  of  natural 
judgment  *,  an  infant  can  do  nothing  but  wliat  he  is  bound 
to  do  for  the  benefit  of  otliers,  or  clearly  or  indifpiitably  for 
its  own  benefit.  A  Jcme  covert  Is  only  incapable  for  want  of 
liberty,  being  fub  potejhite  vlrl ;  but  where  the  cuftom  ex- 
prefsly  enables  her  to  a^ft,  in  matters  concerning  her  trade^ 
iadependent  of  her  huiband,  fbc  is  exempteU  bom  that  in* 
capacity,  and  b  under  no  other.  If  (he  may  manage  .her  ' 
trade,  fhe  may  furely  borrow  money. 

The  validity  of  the  obligation,  1  think,  may  be  evidently 
cfinced.  The  hiifband  is  not  neceffiury  to  be  joined  in  the 
acuOu* 

The  confideration  of  the  bond  was  very  ezprefily  (dx  the  ' 
nfe  of  her  trade^t  was  fb  recited. 
Whether  the  appearance  by  attorney  was  good,  I  tliink, 

can  (carcc  be  quellioned.  If  fhc  may  plead  and  be  implead- 
ed, Oic  may  undoubtedly  appoint  an  attorney.  Vy''hether 
the  confeflion  of  judgment  is  good,  I  mull  confofs  I  can't 
tind  precedents.  I  was  informed,  on  direiTung  application 
to  the  city  court,  tliat  when  a  feme  fJe  trader  by  the  ciiftDm 
of  Lcnifon  coofdles  judgment,  it  is  always  entered  iu  the 
court  above. 

4th,  Whether  an  aAion  on  the  cuftom  of  J^findon  main- 
tainable here  ? 

It  is  admitted  the  court  will  allow  them,  when  properly 
bro^  m,  that  they  are  good  matters  of  defence.   If  the  '^^'^'^  J^^'' 
fmk  ttvert  can  contrad  a.debt,  that  debt  follows  the  perfon 
efoy  where. 

The  cnftoms  of  Lxmim  are  not  the  only  cuftoms  which  , 
have  been  proceeded  on  here  in  actions ;  yet  certainly  they 

sre  of  the  metropolis,  arc  therefore  of  importance,  and 
affcft  great  numbers ;  have  been  recognized  in  books  ever 
fince  R,  2.  and  have  been  taken  notice  of  in  equity  and  ^ 
comrtion  law. 

Wilfird,  chamberlain  of  London^  Cro.  Ellz.  682.    Debt  [  138  ] 
on  a  recognizance  acknowledged  to  the  plaintiff  in  London^  \  id?  4.  Co. 
according  to  the  cuftom  there,  for  orphanage-money.    Cul^  64, 6j» 
tooxiaUedged*    All  the  court  were  refolved,  it  was  a  good 
recognizance^  and  on  error  in  the  RychcqucT'^haiBiber, 
jndpieBt  was  affirmed. 

Bird 
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* 

. .  Bir^'^nd  Wil/arJ  464.  Upoa  error  on.  a  jndgmeiijt  in 
^jdebCin  the  Common  Pleas.  Error  afCgned  j  debt  upon^ 
^obir^tion,  as  fuccellbr  to  the  late  chamber]aui»  and  mi 

ol)irgatToh  to  a  Tote  corporation  fhaU  not  go  to  his  fuocenp 

4.  f .  ao.  cifcd ;  and  argued,  that  as  a  chattel^  it  flSll 
.  'not  go  to  a  fucceflbr.    And  the  court  were  of  opinion,  the 
obligation  was  good.    And  Djvr  48.  cited  ;  and  that  it  is 
Jwrul  and  reaibnable,  the  cuftom  being  averred  tp  be  fo: 
JJVhfi;efore  judgment  was  affirmed. 
*'  When  a  cidlom  is  not  contrar\^  to  the  common  law* 
part  of  it,  and  therefore  determinable  here. 

*  In  the  cafe  cited,  the  recognizance  would  have  been  hat^ 
J3ut  the  cQiirt  (if  I  xna^fo-^y)  legitimate  die  cutomona 

•1)yc-law^'  '  . 

.  JC^pt  and  Brady,  an  aAion  of  debt  in  the  coaatf.ii 
'  ftbe/ffTf  which  came  before  your  'Lordihip ;  and  there  yfff 
JLordihip  took  notice  of  the  bye-law.  '  .  ' 

.  ' Lord  .Mattjfo/d — ^It  has  heen  ^extremely  well  aigioed:! 

*  would  only  deiire,  Mr.  Cotvper,  that  yott  would  argue  A 
tlie  objection  of  the  neceflity  of  the  hufbahd's  being  maiie 

^  party  hero.    Undoubtedly,  when  a  right  is  citablilhcd  tjy 
the  law  of  Fraticc^  and  the  party  comes  here,  the  debt 
dom/biu^  mull  be  recovtrcu  here,  according  to  the  law  of  Francty 
of  which  the  court  will  take  notice  on  information  upon 
evidence,  and  decide  thereon.    But  the  queftion  be, 
Whether  by  the  common  law,  the  appearance  of  the  huf- 
^baiid  joined  in  the  aQion  be  not  necenary,  when,!))^  f^RF* 
'to  enter  iudijment  in  tins  couit  ? 

It  is  impofiibie  for  us  tq  determine  the^ueflion  this  te^ 
T-  (ee  a  great  field  of  argument  open.  It  muH  fiand  over 
ferVtexttenn.  .  .» 

Mr.  WttU0ce'{2Ady  The  averment  of  the  money  bein^lHr 
r        .  hor  trade,  was  contrary  to  Mr.  y^t<^/i!s  oath.      .    j  -  $ 
f  '   •Mr.  'Gc^t;^^r-^I  am  furc  Mr.  R^ad  fw^ars  every  ilxpoioe 
was  lent  for  the  trade.    It  is  true,  Mrs.  Jnvfon  cmployA 
them  on  her  entering  into  acceptance  of  bills  of  exchange. 
But  on  the  affidavit  it  appears,  this  acceptance  w^s^iptiijj^ 
three  years,  and  this  bond  was  three  years  ago  full.  -  .  ..^ 
[  J39  ]  ^'"^^^^''^''^ — l^y  the  cuftom,  llie  fhould  be  iii^pttlQftKf: 

For  tiie  attadiment  is  not  ypon  Ifcr  goods,  but  pcirfon^jjand 
the  law  would  not  receive  this  cu£kom  of  feparatinj^  a  wi£& 
Aom  her  hulband. 

Lord  Mansfieid — ^If  that  bad  been  tl.e  cafe,  we  could  not 
have-granted  execution  on  the  commiffion. 


Digitized  by  Google 


*  Hikiy  Trail,  13  Geo.  3.  K.  B, 

'  '  llr.  Jufticc  Dwnifon*^  Opinion^  in  the  €a(e  of  Bmllard  and. 
E$nnft,  thit  there  is  a  <diftin£iioii  boty^ecn  the  city  of  London 
and  all  other  corporationSf  on  account  of.  the  modes  of  M* 
esvery,  is-^uterial. 

Cafe  cited  which  Mr.  Ctwptr  had  eked,  i  £.  4*  Mkl^ 
IMT  term,  m  which  a^iftin^ion  k  taken  of  cuiloms  where* 
on  the  particular  remedv  mult  be  had  in  a  particular  court. 

I  jLcy.  Only  a  du-lum  oK  counfel  :    Anfwcred,  tliat 

it  .wafi  a  iiicium  by  connfcl  and  judges,  that    Jtme  covtrt 
may  be  i'ucd  here  without  her  hufbaiid. 

6Vi.  1-8.  Negative  byc-!a\vs  caonojt  exclude  the  jurUtiie* 
<ion  of  the  conns  of  U'cffirhiflcr. 

Achon  oil  the  cuitom  of  Londm  for  calling  a  womaa 
^ — :    The  court  tfK>k  notice,  of  this  cuilom. 

Mr.  Biilkr  took  the  diOercnce  to  be  between  comnio^ 
liw  and  local  cuftoms :  That  the  judges  are  bound  to  takie 
iiouce  of  -the  common  law,  without  particular  citing ;  but 
spAoms  muft  be  particularly  Cited.  On  the  reaibn  of  the 
tde^  a  fime  avert  is  q^.icji^  fole^  trading  by  the  cuftom 
Lmdmu  A  finufilt^xck  undoubtedly  have  her  aftion  here : 
"hfmi  trader  by  cuftom  is  not  quaft  feme  fohy  if  (he  canndt 
£ie  here.  Befidcs,  nobody  can  be  tried  in  the  city  courts, 
who  docs  aot  live  within  the  jurifdidtion  :  '1  herefore,  if 
lay  body  out  of  the  jurifdi^tioa  be  indebted  to  her  on  ac- 
count of  her  trade,  fhe  cannot  recover. 

On  the  quef^ion,  Whttlier  llie  can  give  fecurity  without 
hfr  hi3fb:^nd  ?  Mr.  BuUtr  argued,  this  was  necefTarily  inci-» 
tieatal  to  her  trade,  -vith  reference  to  the  maxim** 

On  the  quedion,  Whether  the  hufband  fliould  be  fued^? 
the  T\'ords  of  the  cuftom  were  dted  \  which  provide,  that  if 
the  kuiband  be  fued,  he  OaJl  not  be  liable.  This  was  aU 
laigod  to  be  conditional )  not  compelling  him  to  be  fued  with 
ter,hBt  providing  for  her  indenmity  if  he  is ;  and  <m  km^  £  14^ 
fkn  he  be  fued,  when,  he  cannot  be  liable. 

haed  MaruJUU^lt  a  hard  cafe  againft  Read^  who  ap- 
pm  hmi  fm  to  have  lent  the  money,  and  with  the  privity 
sf  tte  hulband,  as  it  feems.  But  the  great  difficulty  is, 
how  the  woman  alone,  being  a  fenu  cover can  be  fued  in 
tlic  courts  of  common  law,  as  fingle. 

Hie  courfc  of  the  law  here  gives  the  hufband  an  oppor- 
tunity of  being  heard:  And  when  a  local  a  lioii  comes 
liCtCt  it,mi^  &Uow  the  rules  of  our  law*   Therefore  it 

N  feems 

« 
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itoma  to  want  ftrong  Aipport  of  precedent.    Notes  nt'cre 
not  in  iiic»  nor  thought  of  here^  when  the  cullom  toA 

.rife; 

;^he  h'ufband  being  afked,  whether  he  was  privy  to  liK^^ 
tfb^lftion  6t  ReiuFt  lending  the  mtmej^  faid  pofiUTcly  he 
was  not,  nor  fhould  he  have  approved  it^  nor  was  he  pci^ 

to  the  execution.  •  • 

Lord  MausfiAd — l  itis  c on fiderabl y  ju lollies hh  opno:'tion. 
This  caie  lh)od  over,  on  the  ucccdity  of  Uic  uuibauJ's 
I         joining  in  aHkl  ivit. 

"Mr.  B idler  opened,  on  a  point  which  the  court  thoii'^l^t 

ve^7  material:    Whether  the  hulband  was  privy  to  the 

.matter? 

Kir.  Bulkr  oblerVed,  the  fufpicious  behaviour  of 
Jewfon^  on  his  examination  bi^  term  ;  his  lientation,  per- 
t  plexity,  and  inftru£)ion  from  one  of  the  alligneeS}  that  he 

entered  the  money  advanced  to  Mrs.  Jcivjlu,  not  as  die 
reHr,  in  the  name  of  Jeivfin^  but  Read  \  that  he  had  ap- 
plied part  to  his  own  ofc,  in  building  a  houfe ;  that  he 
left  tlieni  apirt  ul\v;i)s,  to  conceal  his  knowledge;  that  he 
Jiud  deeldred,  Mr.  Read^  he  hoped,  would  never  be  depriv- 
ed of  hi'i  renledy :    Many  other  circi^uftances  inducing 

'ftrong  fufpicimi  of  fraud. 
-*   ;  Then  to  the  point  of  joining  the  hufband  in  the  judg- 
ment.   If  the  hufband  were  to  plead,  he  muft  not  be  made 

-liable  by  the  cui^om  \  if  he  Ihould  bo  joined,  he  fhould  * 
not  he  chnrgcd  or  in)j>eached«    To  what  ufe,  then,  to  join 
him  f  It  would  be  to  defiroyi  not  maintain  the  ctifloo. 
Be(ideS|  the  hulband,  by  pleading  falfcly,  might  ruin  the 

'  wifby  and  bring  her  to  perpetual  impnibnment*  That  the 
rule,  that  an  aftion  where  a  remedy  is  given,  mud  be 
carried  cu  according  to  the  rules  of  tlie  court  where  the 
action  is  brought,  will  not  be  an  oiijcction.  Here  is  zii 
u(^ti'^n  of  debt,  wliich  is  according  to  the  rules  of  the  court,  | 
as  f  ir  a;  the  ciifiom  will  permit.    If  there  rs  to  be  no  dif*  ' 

•  tiiiction,  liien  a  cuftom  is  abohihcd,  which  is  res  cx  cauJ'J  ' 
r  rtionnbJi  uJiUita  qua:  privat  ccnmurtifn  legem.  If  the  hul- 
t  141  3  i>  ^^d  be  joined^  it  mud  be  for  his  or  his  wife's  benefit ;  or 
thirdly,  for  conformity:  For  his  it  cannot  be,  for  he  is  I 
no  way  ibble  to  any  inconvenience,  except  his  being  de- 
prived  of  the  comfort  of  his'  wife,  fhould  Aic  beimprUiici- 
^ ;  but  he  knew  this  inconvcnicnec,  and  took  his  chance 
of  it,  nnd  therefore  fhall  not  be  permitted  to  plead  exemp- 
ti«'n  fnnn  that.  If  her  trade  is  fortunate,  he  lm\  any 
tunc  j^  uc  an  end  tu  the  ti  ^de  j  if  uiifortuiutc^  by  parity  of 

rcaicDi 
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rfan>n,  he  mud  fubmit  to  this  fingic  inconvenient  rule,  to 
which  he  might  have  hnown  himfdf  liable.    For  thf»  f^m^% 
bcnctit  it  cannot  be.    We  h^ve  lhe\s'n  before  it  may  be  to 
h.T  great  damage*    If  it  fiiould  be  thought  for  confoqnit^j^ 
where  an  equitable  relief  is  defiredy  and  in  a  fummaqT  , 
vray,  your  Lord  (hip  will  not  think  the  want  of  confbrifiity  , 
fuilicient  groim4  to  prevent  the  avtion  bere. 

Mr.  Wallaci^Yri  the  common  law,  a  warrant  of  attofw 
nc)  by  a  ffmt  covert^  whhout  her  hu{l>and>  is  undoubtedly 
XjiJ.  If  they  would  maintain  their  cuilom,  they  muftliavc 
come  to  th;:ir  relief  reouiailj,  uiiJ  lacu  iur  rcaiedy  re^u- 

By  the  words  of  the  cuiliin,  where  a  feme  covert  uftth. 
any  craft  of  lier  own  moaey,  whereof  the  hufbmd  med- 
dleth  not,  ihc  (hall  be  as  a  ftme  fM^  with  relpect  to  that 
corporatlcm ;  m:\y  fuc  and  be  fued  alone ;    If  fhc  be  con-  , 
(icjuied^  ihe  (haU  be  invprifoned.   Tiie  cuflom  of  an  exe^ 
cijt'ion  on  her  goods  (if  it  be  a  cufbom)  muft  be  immemo- 
rial before  the  ftatute  of  H.  3.    Your  Lordihip  could  not  ^%  R  ^. 
bavc  granted  capias  ad  fatlsfaetendum :   The  (latute  gave  it  commonly 
tbca  on  aAion  of  account  againft  bailiiSs  or  receivers  j  that  ^^^^^^^ 
of  £i  1.  gave  it  in  debt,  detinue,  and  many  other  particu-  Marl- 
hrj.    Ii  L>  fdid,  indeed,  on  the  entry  of  the  jiulLnneat,  that  bridge,  c« 
k  .vas  on  money,  touching  her  credit :   It  is  fai J,  but  what  ^3* 
pD-jf  of  it's  truth  r 

1.  KdL-  273.    On  a  queflion,  Whether  a  feme  by  the, 
ciftcjm  can  lell  ale  ?    The  court  faid,  whether  this* could  be 
b?  the  cuilooi*  ihey  would  not  take  notice — it  may  be  tried 
in  tlie  city  courts  :   The  hufband  muft  join  here.   Afreet* . 
di/ftli  was  granted  in  that  cafe. 

Ia  the  cafe  of  Lavie  andCrx,  your  Lordfhip  and  Mr# 
JuiHce  Tatej  were  of  opinion,  on  giving  judgment,  that  the 
caftoin  might  be  pleaded  in  defence  of  the  courts  here^ 
hit  not  othen^  ife.  A  flmplc-contradt  crei^itor,  by  the  book, 
iib  feme  cafes  confidered  as  a  fpecialty-creditjr.  Leing 
fucd  here,  he  pleaded  the  cuftom  *,  it  was  neceffary  to  be 
admitted,  othcrwife  he  was  twice  liable.  No  inilance  of  a 
Ume  coven  giving  a  bond  ;  of  ccv.rie,  none  of  a  warrant  to 
ronfefs  a  judgment.    Cafes  have  been  cited,  where  a  Jim 

may  be  fued  without  her  huiband. 

Cafes  of  baaiOunentor  tranfix)rtatJon,  and  many  others  [142  ][ 
the  fame  (brt,  come  not  the  l^ft  nigh  the  point.  Baniih<« 
is  a  dvil  death  \  tranfportadon  is  a  temporary  death* 
ttr.  JoKEce  TaUs^  on  the  circuit,  in  a  qoeftion.  Whether 
vv^/A  whoTe  haW  had  been  tradported  for  fcvea 

N  %  years,      ^      V  i 
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fii^^d  yikhent  hun  i 

Mr^  Ju(lKe  iraUf  took  tune  to  confider,  and  aitcrrad| 

detcrminedj  that  from  neceflity  the  Jm^  muft  be  admiM| 
t9  plead. 

l^rd  Mansjii'ld — I  ventured  to  determine  the  fame  co^ 
.  .ccrning  it,  as  aiialogoas  to  nbjuration  of  the  realm. 
.    In  the  Ctifc  of  the  chamberlain  of  Lotufony  the  chnmbcr- 
was  confidered  as  a  fole  corporation.   But,  fjy  tliC 
rcntlemen,  the  hufband  has  no  concern.    No,  certaudj)^:  < 
The  wife  is  to  be  imprifoned— What  does  a  divorce  mitta? 
tirfeme  inftances  it  is  of  no  account}  in  others,  I  belkvc 
fl  may*   TAu  U^dUaa  faid  mote,  vety  ably  to  the  pdK. 
And  was  followed  by  Mr.  Davenport^  nearly  to  this  cfib|: 
Mr.  Daffntport-^l  don't  fee  by  the  caitom  the is4B| 
titled  to  borrow.    She  may  buy  and  fell  as  a  fole  trader  hf 
the  cuftom  :    I  do  not  I'cc  any  thing  further  ncccilarily  im- 
plied by  the  cudom.    It  will  be  taken  ilrlfi^y,  I  concehc, 
,  pot  only  by  the  general  rule,  but  from  its  particular  naturcj 
l^hicb  is  to  favour  one  creditor,  to  the  prejudice  of  tlie  reft.  \ 

Nor  does  the  cu(iom  intitle  the  wife,  either  by  worcb 
or  implication.  In  a  fuit  here  the  cuflom  legally  atiadNli 
to  place,  not  to  pcrfon,  and  ii  thus  dif\inguiihed  iirom  |r6» 
*  Tcription*  This  is  a  pai^ticolar  cUftom^  confined  to  i)^ 
city  of  LsnJoH^  eadftihg  there  onjy :  f'or  from  the  cale^ 
th^  chamberlam  of  JUndm^  the  cuftom  being  alle(%e4;ii 
the  city  court,  the  a£lion  and  whole  procefs  follow  ft 
courfc.  But  in  this  cafe,  from  the  bcginniniT  of  the  a^Hon! 
to  the  iinal  judgment,  the  a*^ion  is  reguiaiLd  by  the  cuJ- 
tom  ;  not  a  ftcp  can  be  taken  without :  And  it  cannot 
be  tak»^n  notice  of,  except  in  the  courts  whence  Ihe  cuAora 
,  originated.    A  determinarJon  was  cited  referred  to  Bro^e^ 

tjtlc  CuJiofYiy  from  the  Year*book,  diilinguiihing  b^ween 
'Gavelkind^  Borottgh-Engli/h^  and  fuch  cuitoms,  of  which 
]tl\e  courts  throughout  the  kingdom  would  take  notJce,''iAc 
Common  law  proceeding  regularly  on  the  cuftom  afii^cd  i 
^d  caftbms  where  not  the  right  only  but  particular  re* 
•  jgtiedy  was  given  by  the  cuftom,  out  of  or  contrary  to  the 
mode  of  piNwrecding  by  common  law.  #.      .  . 

Mr.  Ciivper — I  endeavoured  before  to  prove  lcndir>| 
money  and  executing  a  bond,  was  incidental,  fron'i  the'  n  r 
£  143  ]}  ture  of  the  cuftom for  if  they  give  Jier  the  right,  tiiC] 
^^ivc  her  the  means.    Therefore,  farther^  ihe  might  nr 
'only  borrow,  but  give  %  jbond,  and  of  courfe  con&i^t  | 
judgmoiu.  .    ,  ....  .  I 
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'  Mr.  Wallace  obferves,  as  decifivc,  the  ftatute  of  JliiHU 

hid^e.  But  certainly,  it  the  cuilom  did  not*  gtvc  #emed>^ 
br  execution  on  the  goods  before,  when  an  a6l  of  parlia- 
ment cTJXkCy  and  gave  a  remedy  applicable  to  the  cafe,  the 
court  having  the  matter  before  them,  it  ttas  competent 
ap^iy  the  remedy  accordingly.  For  the  queltion  concern- 
ing the  cuftom  of  a  fime  f^fe  giving  a  bon<i^  vre  are  (ookii^ 
for  a  needle  in  a  bundle  of  hay.  There  has  not  been  tftu^ 
&und,  there  may  he  many*  We  applied  to  the  cour^ 
of  itit  city,  the  anArer  was  semark^er-r<<  That  the  jtid^ 
^  meat  Yad  always  been  entered  m  this  court."  It  h^ 
beoi  faid,  the  confideration  does  not  appear.  I  prefisitie  to 
&y,  being  kncAsTi  on  record,  it  muft  be  taken  to  be  tpue.* 

A3  to  locality,  I  admit  cuftoms  arc  fuch,  as  to  the  ri^ht 
they  give.  But  when  the  law  lias  recognized  the  cuftom, 
it  \rill  certamly  give  the  remedy.  She  is  a  debtor  on  ihi^ 
^  well  as  on  the  otiicr  fide  of  Titnple^Bar. 

[Aa  attorney  of  the  city  courts  was  called  upon  by  th& 
court,  to  fay,  whether. he  knew  of  a  firm  fgle  bringing  ai\ 
action  in  thofe  courts,  on  the  cufloih.  He  faid  he  hac^ 
kxKmn  many  cafes  in  wjn^h  ^e  had  been  fiied,  witho^^ 
her  hi]fband«3 

Bfr.  CowpSt  continued,  to  (ay,  That  if  the  ccMurt  ftoulc^ 
doobt,  whether  the  millinary  trade  was  within  the  c^rtdAi. 

tlicy  would  direct  the  recorder  to  certify,  li  on  tlkC  mat- 
ter of  law,  he  falcl,  they  ihall  be  diipoled  to,  contend  with 
v!5,  they  may  bring  their  writ  of  error.  It  may  be  faid,  we 
pleached  n  r  _'le?.re  of  error.  I  hcpj  the  plea  was  goovi  :  It  • 
w^s  ojnained  k/ml  fide.  But  tlie  court  will  be,  after  all,  to 
judge  of  the  yalidity  oj[  thp  |^^\  A  P^^^ded  fron;^ 

tjbli,  have  no  remedy. 

Lent  Mamfield^^IiJtA  9  an^  appScatlop^  to.  th^  coiirt.  to, 
fe  afide  a  judgment^  as  enjtered-  uji  without  authority. 

Allowing  what  we  will  of  the  cdctent  of  the  authority  of 
a  feme  (oi^trt^  trading  as  a  fime  file  by  tile  cnilom  .of  Zsofidcn^ 
fhc  enters  mto  a  bond,  without  mention  of  herfeif  as  a  fule 
trader,  or  cf  the  ccnfideration  of  the  debt,  TIkmi  Ihe 
grants  a  warmnt  of  attorney,  without  any  mention  of  her- 
self rs  a  ft'le  trader.  1  he  attorney  has  a  lonj^  declaration, 
cf  the  cojiudcraiion  of  tlve  debt ;  of  Mrs.  Ji'tv/m^s  being  * 

(blc  tra^^,  Had  the  attorney  any  right  to  enter 

judgment  on.  this  c^Bateral  rircumftaicc  ?  Does  9pt  this  r  144  T 
ntsifit  it  without  authority  i  '  If  there  wcxe  any  ddng  litig-  . 

5  Mcsofi  psicft  ^Qtn  tPCSfdnf&.vctiEcare  per  pitt^uik 
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j^ybie,  it  appearing  a  iot§d  Jide  deht^,  and  without  £r 
ag^inlt  the  huiband,  w<»  would  wiAu  ia     iargc  ^  ^ 
'to. give  .the  creditor  a  chance  I 
*:  TJbc  hufbaodt  by  th^  cafe  in  C^f»  joins  in  a  fi«d| 
,  ^  coatraiQ  si&ioq^      ,  he  )ias  a  great  intcreft^;  that  Jbe  1 
not  be  deprived  of  her  (bciety,  i 
Does  the  cuftoin  empower  her  to  enter  into  a  Hon^ 
.  •   ,      Vmd  her  heirs  ?    Suppvofc  Ihc  had  a  great  rea.i  circle,  <; 
the  cuilom  empower  her  to  mike  executors  ?     Ht  re 
I  trader      ^  fn^ic  fo!.\  deali'jg  on  paper-ai^r^nry  to  7G>^Q| 
» Tlie  nocioB  €t  this  would  have  Itartied  the  city  lit  -f 
'time  of  makinjT  the  cuftom:    But  this  refers  to  tJxe  ol 
liocority.    Upon  the  bond  for  this  9000I.  does  it  not  dun 
/'  the  nature  oif  the  debt?   A  bond  given  bj  a  fime  et\ 
ji^  vQ»id  by  law }  ha$  the  cuftom  iaid  any  thing  to  iVip£ 
*"it  ?    Certainly  not.    Is  there  a  fingle  cafe,  where  a  j 
Jole  trader  has  civcn  a  bond  ?    Is  there  one  where  fhe 
^nlWcrcd  an  action  without  her  huiljand  ?     The  riiA 
declares  Hie  fliall  join,  only  providing  for  the  fecuritj; 
the  hTTfbnnd.    If  f:ie  cannot  by  the  common  law,  nor, 
*  appears^  by  the  cuftoxni  bd  fued  herfelf  witiiaut  iicr  k 
'  tand,  can  fhe  mrkc  an  attorney  ?  *  ' 

The  cufiom  fecms  to  fay  nothing  of  the ,  executidi; 
'  the  goodst   The  reafon  may  be,  that  they  five  ynder  \ 
faxn^  roof;  their  good$  are  therefore  mixed.  Thcrefi 
there  was  9  fault  in  entering  judgment  on  execatiii«j 
^ythat  ground  be  good. 

On  the  wl.olc  matter,  the  court  was  unanimous,  Xi 
the  goods  unfold  be  rtftored  ;  and  the  vahic  of  tliolc  Jo 
in  the  hands  of  the  fiicrifi',  he  reftorcdj  pthI  that  the  h 
band  appear  in  court,  and  liis  conciirrcnte  be  mentiooeii 
the  rule,   JypGM^i^T  wt^out  cost£.  f 

S 

Bail. 

Oood  delits  TV  AIL  was  afked,  what  he  was  worth  ;  and  faiJ, 
SJjJj"*"*  J3  J^c^ng  ^hen  afked,  where  it  wr.s  ;   he  fuid,    m  i 
^^j. "   hands  of  his  cuftomers-   Aiiowcd  fufficiem,  if  the  dd 
of  bail,  were  good  debts.        *  ' 

and  yet  they 
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OBJECTION  to  brfl,  Aat oiw of  ttett i»a» H ato-  Jf^^^^^ 
toiam  of  a  marching  regimenty  wliich,  by  ftfBd^t, 

ifce  drpoGcnt  fivs,  he  is  informed  and  verily  b^Ucvdr"  in' »tiia<ivii 
AiTuriciSj  and  therefore  the  licutenaiit  likely  to  be  compelled  againftlail, 
tD  join  it  immediately.    This  objection  ou  infonnatiou  •^"^^J^^ 
ijdief  Aot  admitted.  '*     k^oaturc  m 

'  mittcr  of  * 

k  U]iiorauU9n  and  belief. 

■     C  ''45  J 

AIL  faid,  ha  had  an  dbte;»f  coJ^  fer  annum  in  i  ir^-  "f j"  ai»n 


lift 


19  cftnaiodiftanC  counties.  ^       '  ^«bftil,wdt* 

\  Loid  Mamfield^Tlim  if     fvem-frUUf,  you  nmfeln-  rwearheliw 

fuch  a  place, 

'  lie  it  aoc  tfe  be  xqedtdi  but  you  may  iaUi<^  l^im  ]»crjury. 


Entry  of  Judgment* 


■  f 


WH£N  >idgmeiit  is  cntrred  at  a  time  when,  by  the  a  regular 
rules  and  poaicc  of  the  court  it  may  be  entered  i-^g"^^^^ 
mdKnt  m-egulanty,  the  party  lh«l  not  be  admitted  to  lay  ^^  icd  a 
itiras  fooner  entered  than  it  ihould  have  been ;  and^  under  fnaj^ping 
iL2t  pretence,  entitle  himfelf  to  begin  again  without  coib,  juUgmcufc 
by  calling  it  a  J  fut^ping  j^udgment,     *       *  '  . 

Lord  Mansfield  faid,  he  did  not  underftand  the  applica- 
lion  of  that  exprefhon,  as  applied  to  a  regular  judgmcJitl 
lliat  they  might,  before  the  ei^Hradon  of  the  time  for 
%Miig  jodgoieiity  have  mcrrcd  £Qr  an  eito  \ 

Sheriff.  ••  .  • 

»  •      •    T  '  *  *  «  • 

f 

1 

WHERE  a  flieriff*  comes  to  levy  cxecuiipn,  and 
the  party  .jgainft  whom  the  wit  wen:  decb.r.s  a 
-■-id jLh  aHignment  for  debt,  and  thereon  poillilioa  of  ?. 
fs^ger.  the  ihcri^*  may  impanael  a  jury  to  ir/  the  pof- 

MaxtixL 


THE  mns^unf,  ^li  peecat  in  fyllaha  peceahtt  in  Uta  caufay 
was  taken  notice  of  from  the  bench  as  rc^rcbitod,  • 
I   iacony  Liut.iii\.es,  by  nnny  iiCts  of  parliament.  I'^idd  ^2  H.  7^, 
\      II.     14  E,  3.  JL  I,  c,  6.    9  H.  5.^.  I.  ^.  4.    4  6. 
f.  3.    8  H.  6.  I*.  12.  /.  ^.  £5'r.  15.    5  G.  1,     13.  8*ii 
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of  '•inemHntiitSf.    Of  jdfmU :    j6  ^.  r.  ij^ 

S  H,6.  c.it.f.  1.    32  /i.  8,  r.  JQ./  !•   Of'  pii^ftedl^ 

^liKdt     {^fFsa  I  |MA    arreft  judgment  after  denrarrcr, 
i!f.£lm.€p.$%  >|         16./  u   Wkk an  exceptiatH'Eiiil^ 
ever,  of  certain  crinnnal  cafes,  vide  18  £hz.  c,  T4.  f 

t  AAp,  1  27  Eliz.c.  5./  |.    21  y.  I.  c.  13./.  3.     10      17  C.  2. 

8.yi  4  -^^'/.  r.  16./.  7.  5  (7.  u  c,  '3-/  2.  Of  defei^U 
in  form  amendable,  fee  farther,  27  Eiiz.  c,  c,  f.  2.  Of 
jndgments  by  confclliaa>  4  16./.  2.    Or  revcir.u  oi 

the  larown,  4  r.  16. 24.  Maodamiis  aod  informs 
lion,  9  jifu  A  20.71 7.  Proceedings  in  Etigf]p^  4  G.  2.  r; 
2^.  /  4.  Of  jiulgmcnt  afidr  verdict^  t*wAf  16  ^  17  C.  2. 
Cm  8*  Vide  R^ffJbiad^s  Index  to  the  9th  vol.  but  above  ail 
%diQP&appUcation»  ^0!^  Jiat*  de  Wailsa,  la  £.  i«  iS^- 
&i«rs  Append! .  p^  9.  Ctsm^ver^  defirdtns  cemfarueni^ 
ffma  fer  fferha  brevit  non  pot^JI  fciri  petit lo  pUkniu  eo^  quod  muhe 

«  q^^q/t  infinite  funt-  rationes  pc'tcnd^  necejfc  hahet  ille  qui  ptU 

fuod  narrd  verjus  dffjrjicnirtny  tt  e:<primai   rutijmm  p^lifijif^ 
Jiiey  et  hoc  per  verba  veritatem  contiaeatia  line  caiumjnrla 
.    .  verborum,  et  non  obfjrvata  ilia  dura  cooftietitdkiej  "  ^|«r 
fodii  a /jfUabd  cadit  a  tetd  canjd.^* 

Mifprifiofi  of  words. 

WHBRE  tbe  jury  find  a  greatfer  fmn  than  tbt  hoi 
in  the  dedttatkm,  i/  ferMe  the  verdift  caaiuft  Vt 

amended  by  makinj^  the  Aim  equal  to  that  in  the  diedm* 
tjon ;  and  the  cafe  of  H^ray  and  istjler  was  cited.  And  it 
•was  faid,  a  declaration  in  dehtt  and  deiintt  a^-unt  an  cxccu- 
'  '  tor  could  not  be  amended  by  flriidng  out  tke  ddtt^  and 
svtainiAg  the  dcimei  odij« 


« 

9 


♦-a   1  ♦  1 


i^DIClTMENT  maintainable  fer  £^udtilcntl^  obtahii* 
'goodsj  under  pretetrce  of  a  treaty  of  marriage. 

Warranty  of  Goods, 

F  a  feller  Warrants  an  iiorfc  found,  he  does  k  at  hi? 
pcrd  if  the  horfe  was  not  ibond  at  the  thaoe  of  £dei 
trBether  he  knew  it  or  not.  * 
^  *rhe  eoDTty  in  a  cafe  of  this  fort)  did  not  cBoofe  to  gfasft 
a  aiew  trials  ^jhomh  the  jadge  wha  hsiil  jprdMU  It  ^ 
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tml*  cxprcffed  himfclf  rather  inclined  to  the  ikfe  -tf  fUft^ 
pl2inti£P,  and  the  jtttf  iMil  Ibiiild  felP  tiiff  ddfbi^     '    *  ^ 
Ixvd  Mofufidd  faid,  the  comts  were  ufiially  enougV 
tfMi6d«Atf  AfftiM%:flfiehilhJ(leiii:  Tkiff  {t>wiMirfl»» 

eHJugh,  o6r  khportant  cnottgh,  to  anfwcf  a  fo* 
<S6«rftHfil.     *  *       "-'•'^  ' 

The  connfel  ort  fh€  fide  of  the  pklntiff  defired  %  tnew  £        ^  I 
trial;  (Stt  fiMjgcflion,  that  the  perfbn  who  fummoned  thef 
jury-  was  a  bailiff  i^nd  alehoufe- keeper,  and  for  that  reafofj- 
itiijht  u  ell  have  influence  over  the  perfom  he  funamoncd, 
on  both  theft  aoc6ttms      That  the  horfe  wa»  admitfed  tor' 
kft  tir^eney^  athi  fdt  im  bought  hj  the  defendant  for* 
twdke-,  and  that  titis  tMaf  flrong  jh'efinnptioiii  of  his^ufl^ 
fcttftf^:  That  th^  fi!^2ftiff  was  no  jode\S7>  aiCditiiede^ 
liaiAM  wiik  thki       ^fitkmS  had  fifppi^^fled  eMdbdt 
mtftRffifbiets,  n^hkh^  6^fs  he  fhould  not.   .  ^ 
Lord  Mansfield — It  docs  not  follow  in  every  cafe,  where 
the  weight  of  evidence  may  fcem  rather  againft  the  verdi£V,.  caufc  whcA 
that  a  new  trial  fhould  be  ordered.    There  is  no  nice  poin5  ^«  ^^j* 
of  property. 


* 

The  plaintiff  afks,  that  he  may  be  at  the  expence  of  20L 
at  leail,  for  thechaftc^  of  twenty,'  wiucb^  \&  the  whole  vilue 
ef  thehoHe.    Vmertmn  juftia  by  m  verdiS  u  much  better  Unc-rtam 
Am  ctrt^  ifffi^  r  Whkh  Uixm,  I  thlfik,  wouU  fcltew/  j^^^;^; 
by  granting  a  new  trial  wherd. there  Is  eootradiaoxy  evAfbhee  -^^^ 
iefides.l  •  *:*'b  *  ^x? 


Agreement  to  abide  the  Everit.   •  ^ 

HERE  there  is  an  agreement  of  many  caufcs  to  vnm 
^  ^    abide  the  fate  of  one,  for  the  expedition  of  juflice  ^^"^^^^ 
aodjtbe great  benefit  o£  the  jxiitie^,'  it  is  to  be,  on  a  detdp* 
^^-^*"icf  that  oneto the  fidl  fatis&^n  of  the  court.      aia  which 

ihoaldbind. 
Ac  id^  0B|httft  UiiUly.  fatttftdcly  to  the 


w 


Baii 


PKOPiRWX  l^Blprndf^  wtet  fhc^inary  wrip^o£.the 
crown,  tt.  not,^  iknifiey  notoing,  though#  to  aiy 
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.•1 » 


y  •       King  ^ainfi  Jackioa. 

Thc^mrt       |    H  E  court  refuleJ  to  grant  an  information  againft 

willODipi 
aifliiaan 


T 

jfachfott^  a  iiillicc  of  the  peace,  for  forcing  one  Ra^ 


litijon  to  marry  a  woman  whom  he  does  not  deny  to  have 
Ji^^y,   got  with  child -but  fays  *  he  was  not  willing  tomany^ihe 
wiicrf  the  having  ha4'twobaibrd  cbHdr^  iaijefore  her  marriage,  nci-  ' 
""kiu^'of   ^^^^     which  belonged  to  or  irmiattiCrGd  oiiUm.  The 
W<c<»*  thejaitice  fried  was  threateiung  to'comimc  if  V  - 

lionet  by    pot  many  he^^   ]dut  the  court  difcharged  the  rotei  ob* 
irok  of  the  ftrving.    «  That^ihougb  the  jufike  might  be  thought  ip  ham  ; 
ant^^d  he     7?^^^"  hajlilyy  yet  eithfrto  marry  the  nvoman  hehajgtinkk,  • 
it  obljed         r/^//t/,  wh  ':ch  he  :.ught  to  do  nfter  the  injury^  or  ta  indetfut^ 
to  do  that    (c  the  parijl}y  nvas  ivhnt  hy  laiu  they  ivere  entulcd  to  require^  \ 
|j?hf  him  :  On  refttjaloj  one  or  other  of  V^hich  t^ey  cejrtamJy  pouU 

have  done"      commit  hintn*-  '  '  •  . 

himftif,  if  ' 
the  V*^^''  d<H»  not  appciir  maloaiumo,  but  \yiil  Iffvc  hie;  to.  his  ordiiury  remedy., 

} 

£  ♦148  3    Rule  difcharged,  without  cofts, 
•* 

Bail, 

IT,was  faid,  a  man  muft  rent  a  houfe  of  lol.  per  arnmh^  '. 
to  be  taken  as  b  liL    Mr.  Juftice  j^^on  faid,  the  tad 
of  th*  bourse  was  uBioaterial  in  this  cafei  for  his  being  an  houfe-keeper 
i'^LTJa."'  ^  onlyrcqnircd,  that  they  might  know  where  to^find  Um; 
Jus  oth^  efiefts  were  to  anfweri  and  if  he  .had  liifficieni  of 

them  k  would  do. 

•  • .  .     I  • 

Mandamus. 

,     >  .  .   .  .  » 

APPLICATION  for  a  mandamus  to  admit  a  burgds; 
on  the  other  iidcj-  they  oftcred  to  admit  without  a 
'xnandaa^us.      ,  -    .    .  , 

'  .  ;  The  court  would  not  Imfned  lately  grant  a  mandamils»*<iU 
tt  ihould  appear  by.  their  refufsd  that  a  mluidamus  was  dc* 
•ccflary*  ,       ,        i  ^ 

w  Tlie  King  againjl  Di^niiiioxu 

ON  a  motion  for  an  information,,  grounded  agalnfl  thf 
defendant  for  a.  letter,  accniifia  a  noble  Lord  if^-r 
shrifianos  infiQmimndi Jla^tu^  Is^  quod  mn  pn^^itj$wt*r .  '  ' 

Tlie 
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The  letter  was  full  of  indignation ;  expitflcs  great  com* 
fhmt  of  injuTf  j  great  and  unj^eful  injury,  done  to  his 
chandler;  threatens,  if  dnven,  to  bring  matters  to  light 
^  hifh  vonld  make  this  climate  very  dtfagreeaUe  ^  his 
(hip:  That  from  attachment  to  the  fainUy  he  does  it 
i vi^tiuiicc,   aiiJ  iioin  obllgrtajiis    to  ho  Lordih.p. 
.  1Il>  V  nmit  ills  Lordihip  blulh,  he  afks  liim  ;  and  how  mult 
,ihc  uorlJj  if  ho  IhouiJ  divulgr,  hi.>  lorUlhip  luiacing  him- 
^  Idf  w'th  his  mt^nial  fervauts  :  If  thofc  cictcl table  pra^cCS 

roiiid  be  difclUcUy  what  would  be  the  confequence  j 
He  requires  an  indemnification  for  all  his  expencesi  and 
,  3  good  tide  in  law  to  be  made  for  an  honfei  whicht 

his  Lordilup  bad  promifed  to  let  hjii\  kr  twenty-ooe  [  149  J 
and  recjuires  farther  an  indemnification  for  the  injury 
pfoQC  to  his  charaOer. 

[1  It  Appeared  tliat  the  Jet  end  ant  had  been  confcfTor  to  the 
ir  forma nt ;  and  that  about  two  years  a^o  he  h^d  renounced 
MAnd.  became  a  protcdant. 

M  It  tvas  l^atcd,  that  afterwards  he  went  and  lived  on  a 
Irjiacj  of  50!.  per  annum^  in  EftXy  at  a  di fiance  from  his 
"  Lordlhip ;  and  was  traduced}  as  he  fuggefls,  by  his  I«ord» 
f  lip of  theft,  perfidy,  gettbg  a  baftard  child ;  That 
then  he  wrote  the  ktter ;  and  it  was  ailedged,  as  againft 
J  the  infonnation,  that  the  crime,  whatever  it  might  be,  the 
I  rifflrmant  does  not  juftify  by  dcclarihg  his  innocence. 
5  That  the  defendant  not  ns  confefl^:)r,  b;:t  a  doineiiic,  was 
fwitncls  of  indecent  pracllccs,  which  he  tlues  woK  tliink  hini- 
fclf  obliged  parricularly  to  difclofe,  but  fliall  be  able,  if  .  , 
ceiTiiry,  to  prove  them,  by  htmfclf  and  many  witnefTes. 
That  where  the  party  did  not  appear  innocent^  an  in* 
rmatiod  wjts  not  nfually  granted. 

Bur*  548.    It  appeared,  the  parties  applying  were  cheats,  l^ct 
wdlas thoTe  applied  a-amft.   AppUcation  r^eAed.   Bur.  ^^^^ 
»53.  The  court  laid,  the  party  not  having  fwom  tbUsii^  Kez^v. 
the  application  muft  be  rejected.  Athay. 

Lord  Mansfield — I  am  forry  to  fee  thcie  hi. its  of  con- juHificau. 

rcrfion  ;  this  man  was  a  confeflor  to  his  Lordlhip.     [Then     of  die 

is  LrjfdLhip  flated  the  crime  charged  as  perpetrated,  or  at  ^^J^^j, 

:ari  attempted.]    la  this  mode  of  application,  even  jcfti-  informatio* 

icaiion  of  the  truth  <rf  the  fa<Sk  will  not  do.    Tiiis  man,  if  Vidr  5  Rr, . 

had  not  been  a  convert*  is  ilill  liable  to  be  called  a  jefuit,  ^  ' 
Bt.^     ,.  m  .       1  1  A       f- bcuii  tamv- 

.^troin  ha  manner  of  defence,  laymg,  by  means  exclufive  01 

^  oofcOionf  what  does  that  hnply  i  That  his  Lordlhip  has  Hobut ' 

t|kcn  guilty  of  very  indecent  nraAicet.  Why  does  not  he 
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Xt  IS  true,  this  is  an  application  for  an  cxtraordinarr 
|nedy5  and  therefore  the  court  wiU  not  grant  it  liglu  y; 
But  they  will  do  joftice ;  and  therefore  they  will  not  with* 
hxAd  kf  if  the  ftjitw^  of  the  qife  requires.it. 

A$  to  the  ^aie  of  ch^enges  j  where  it  appeared  ths 
«  challenger  brought  an  InfQraiatiQix  agaioft  the  part^  acanU 
ing>  there  the  court  woulcj  not  grant.  In  tne  crie  o^i 
inan  convicted  for  felling  ale  without  licence,  thare>  onlqil 
conviftion,  the  man  not  being  able  to  fay,  lie  v/as  not  gu,'  ;:, 
tlie  court  wouid  not  |;rant  fu^li  a  remedy  for  iuioriiui  j 

L        J      Befides,  for  argument  fake,  admitting  the  crimef  here  il 
a  letter  to  extort  money  to  compromifc  a  felony. 

As  to  the  obje^tiop  to  his  Lordihip  not  aniwering,  1 
h  an  aca)fation  fo  gener^  that  it  hardly  admits  a  dired 
aufwer ;  beca«^  there  was  no  fayingi^  eijpedally  if  his  Loidt. 
ihip  be  innocent ^  w^iat  was  to  be  charged. 

Let  the  Rule  be  made  absolute* 

A^d  I  think  there  never,  was  a  mri  odious  edtetf^t  U  ghn^ 
on  iriformaiion  on, 

Mr.  JulVicc  AJlon^  to  the  fame  efFe(n  nearly.  He  con- 
cluded, wiih  ohrerviiig,  that  the  defendant,  from  a  catho- 
lic confeilbrj  f^emcd^  to.  have  bfcoflgie  a  j^rotejjLant  extor- 
tioner. ■ '  , 

*  *  Mr.  juftlcc  :^on- — It  feenas  very  odd,  if  there  {hould  be  a 
rule,  that  on  application  for  an  information^  the  party  ap- 
plying Ihould  declare  his  innocence  againft  a  general  charg^S^ 
when,  on  inforxnation  granted,  yon  cannot  juitify  for  tlus 
^th :  That  he  was  of  the  fame  bptmon  with  l&b  brethren 
for  msAdng  the  rule  abfblute.  He  concluded^  with  fayin|> 
the  defendant  Was  aljke  criminal,  be  the  charge  true  gr  felfi. 

-  If  true,  why  did  he  not  proceed  by  indicuacnt  ?  Why  is. 
the  whole  a&air  to  end  by  compromifc  ?  If  falfcj  vhal  is  it 
but  a  moft  rtiocking  calumny  to  extort  moi">ey  ? 

N'Jte,    What  feems  remarkably  particular  in  this  head,  is, 
the  defendant  in  the  dole  of  his  letter  offers,  that  if 

*  '     his  Lordfhip  makes  him  the  title  to  the  houfCf  and 

gives  his  character  the  ir^dcmnificatlon  defircd ;  ti^ 
truth  flinll  never  be  known,  his  Lordihip's  charadlcr 
will  be  elHbliihed ;  party  dlfgud  will  gradually  fubfidr* 
And  that  he  fhall  be  glad  to  mewliis  Lordihip,  that  ap 
body  has  a  more  (incere,  tender  or  grateful  ^fi£lko 
for  his  Lordfliip,  nor  more  \yilling  to  do  do  him  every 
£rviccj  nor  more  rcluflaat  to  do  hitn  any  hurt  i  which 
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.    .  profeiHons  fall  under  the  fame  dilemma  with  the  clr* 
cumitances  noticoi  m  ikc  precedent  obiervation*  * 

.  Foreign  Judgment. 

YOU  cin*t  bring ^.afUon  on  a  foreip;A  judgment^  as  ^^^^ 
judgment,  but  you  may  bring  an  aftxonof  debtj  and  niioo,a 
pvc  the  judgment  in  evidence. 


N 


■713- 

Attomey  of  the  Court*  C  1 

O  T  to  be  held  (o  bail  in  civil  cafes  ^  for  iieis  alwap 


Hilary  Term,  4th  February  1773.  Cur*  Cane*. 

A  N  injnnAion  ^ras  moved  on  afEdavitf  lii^fting  that  lajtma&tt 
A»  had  not  accounted  to  JS.  as  he  oug^t  to  liave  done,  '^"f  ^ 
!or  the  rents  he  had  received,  and  the  wood  he  had  cut  ^^tvaUnT 

down. 

Lord  ChnnccHor — ^There  is  not  a  word  in  your  kiiriJavit 
to  fupply  your  irH)tion.    An  injunction  is  to  /lay  prefeni  wajle% 
Tou  complain  not  that  the  party  is  cutting  ^iown  wood, 
Inn  tiiat  he  has  not  accounted  for  the  rents  he  h«iByf ecdvedt 
nor  the  wood  he  has  cut  down* 

Order  of  Nifi  Frius* 

ON  motion  to  make  an  order  of  <7^/r/itfaruleof  court, 
it  wns  moved,  that  the  court  would  permit  certain 
explanatory  words  to  be  iiderted.  But  the  court  direi^  tbs 
vords  a^Ued  for  ihould  be  xnade  a  {epa;  ate  rule« 

.  f  Coote  4g[-4«a)i^  Thackerary« 

% 

ON ^ action  on  afumj^t  to  recover  a  certnln  iiiniy  tfttM, 
.  quantity  of  hops  ibid  to  the  defendant}  it  i^eared 
ibe^intiff  had  niade  a  difference  of  at  oh  to  his  advantage* 
ne  jury,  howevert  finuitl  for  the  plaintiffi  and  a  motion 

was  made  for  a  new  trial,  on  the  ground  of  exceflivc  da- 
niagesj  and  the  rather^  bccauTc  fever *ii  acLoni  h^d  been 
comoHdated  into  one.    '  ' 

It  a;>n<jired,  that  the  plaintiff  fold  the  fame  quantity 
vhkhiuid  coft  hua  61.  i8s*  the  bma  dajr  Sst  7L  los.  and 

that 
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that  he  had  bought  hops  about  the  lame  time  for  7L  ^th 
a  view  to  raife  the  ideal  value. 

Lord  Mansfield— Vhc  confolldatrng  of  feveral  afiions  into 
one  is  certamlj  of  very  greit  public  utility.    Formerly,  if 
there  were  ever  fo  many  a<SHons  on  the  fame  caufe,  the  jury 
found  feparattly  ou  every  one.    Yea  ir.ay,  fome  of  you, 
remember,  that  old  Crayr  j-t  niadc  a  grci;i  lui.d  againft  the 
r         3  intTodu<it]oa  of  this  rule.    When  I  prcpofrd  it,  he  coiild 
not  give  it  up  without  his  cUent'^^  cop.ftnt  \  the  rip^ht  of  an 
Engiijhman  to  try  an  hundred  actions,  if  he  thonpht  fit. 
He  went  at  bft  to  coufuk  his  client  (it  w;is  the  iall  day  of 
term);  We  thought  he  would  not  bring  back  his  client's  * 
conient;  he  came  very  late,  and  refufcd.   On  this,  I  direct- 
ed the  rule  to  be  drawn  up»  with  leave  of  imparlance  in  all  the 
anions  but  one«  Cn:yi'ro/ithen  defiredhe  might  have  a  dif- 
covery  of  letters,  which  he  had  been  offered  before  \  and  ibenj 
took  the  rule,  for  eonfolidating  the  a^Hons  in  one,  without 
writ  of  error  or  bill  uf  equity.    A  day  cr  twu  nficr,  the 
defend  ail  c  in  the  cr.uic  came  to  me,  as  I  was  fitting  in 
G.iildhnll Hiid,  he  had  the greateft  obligatioa  in  the  world; 
^      that  he  lhrr.c;!it  h.e  been  dcured  to  give  up  rnmttbiug,  he 
did  not  know  whir,  to  liis  hurt,  as  he  then  imagined  j  on 
the  contrary,  he  had,  without  trouble,  without  expencci 
teen  at  once  admitted  to  recover  ^500!. 
Kot  every      It  1$  not  to'bc  denied,  that  not  every  miftake  or  omiflioft 
tniftake  of  of  agents^  counfcl,  or  witnefles,  is  a  ground  for  a  new  trial  i 
t^i  uiti  or  the  real  merits  of  the  caufe  appear  clearly  not  to  have 

vritneflis.is  bccu  coufiJered,  there  bthen  moft  clearly  (ufBcient  ground, 
a  p-ound       In  this  cafe,  tlie  counfel  for  the  defendant  examined  a 

for  a  new   ^jy^^fg  qj.  [y,y,j   and  refted  tlt<j  .tiriir,      thev  well  might,  as 
trial'  tiuf!  '  .  CT  ' 

thi  rral )  r- to  thnt  :Kr;on,  OH  the  fiuglc,  itroug  circu.r.llance,  of  the 

rits  oi  ihc  pbiiuiiY  hinifclf,  on  the  fame  day,  buying  at  6h  i8s.  felling 
cdufc  cot        .-1^  jQjj^    Wdd  I  been  ap'>ri7cd,  that  fo  mm v  other  ac- 
ji^.^^    yj^  tioas  di^j tended,  on  the  event  of  this,  I  ihould  much  have 
BriRhtv.    been  defirous  of  entering  into  the  whole .  evidence,  ft 
F  vi:on,393. jnf^jgl^t  have  availcvi  them ;  it  might  have  had  an  oppoHtc 
JBUI.  tumt  <^oJ^fe^^ence :  But  the  witncflcs  they  had  a  right  to  produce, 
c-.u  1  i  ^  remember,  upon  the  trial,  one  of  the  parties^  I  forget 
^  Black*    whether  witnefi  or  defendant,  darted  up  as  if  he  had  been 
^'^"^•^^^•ihot,  and  laid,  in  vehement  expodulation  to  his  counfel, 
Lvo.  cd;u  ^hen  he  heard  the  jury  were  going  to  find  ilieir  verdift, 
**  Sir,  wc  have  an  ha.i^i  ^d  witneiTcs  lo  produce  !  *«  What 
did  vm  mean  !"   Podibly,   tiic   W4ta;iires  who  remained 
would  have  hadlbms  arterial  eO^xt  a^  to  the  other  aclion<;, 

(where 
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(where ^the  argiimentum  ad  hotmnem  was  not  equally  concll^ 
^vc)  by  iettling  more  genenOly  the  price,  of  commodity. 

I  could  wifh  I  were  authorized  to  fay,  that  the  courts  of 
Uvr*  would  afibrd'BO  relief  to  either  paHy^  when  engiagedilti 
tbde  fpeculative  contraAs.  But  gaming,  in  all  it's  torts,  b 
too  Ug  an  evil  for  the  regulation  of  pofitive  law.  SubjeA 
it  to  ^at,  aild  the  event  is^  you  reftrain  it  not  at  all  \  but 
the  honeft  party  fiiffers  doubly ;  and  the  knave  efcapes  and 
triun;phs.  The  ioriucr  lule^,  he  [).iys  \  it  is  a  debt  of  ho- 
nour: The  latter  happens  to  loic,  then  the  condition  is 
changed :  I  wuuld  have  taken,  if  I  had  won ;  but  now,  III 
pay  yx)u  in  law.  7his  is  gaming  very  high  indeed ;  tttids  to  a 
mmpdy,  tnbancts  the  price  of  ^nc  oj  the  nectaries  lifiit 
mid  thertfore  merits  all  the  difcouragment  we  can  give  i/. 

It  has  been  obje^ked,  that  the  plalntiflF  will  be  at  a  grc  t  [  153  ] 
ei^ence :  Fof  my  part,  I  have  no  obje£lIon,  when  gaming  is 
pot  in  pra^licef  that  both  fides  ihould  difpole  of  part  of 
theur  money  in  IFefimn/Ier^HalL  The  plaintiflT,  if  be  has 
cxpcnce,  will  have  it  only  in  damages  *,  the  defendant,  in  all 
events,  will  have  the  cofts  to  pay.  And  I  lhall  be  perfeifUy 
vrcll  fatisficd  if  the  ti  oubk-,  and  fomc  lharc  of  the  cxpcnce, 
fall  on  both,  that  they  may  learn  on  eachliUc,  to  quit  tliofe 
methods  of  gv^iu,  and  apply  theuifelvcs  to  a  more  ccitam 
and  UlcTf  as  well  as  more  honeil  way  of  livelihood. 

Juftice  H^^iUes  was  for  letting  in  a  new  paity^  who  might 
not  have  the  perfonal  obje^on  againi^  him  as  Coote»  X«ord 
AUmfie/d  faid,  that  was  not  ncceflary9  as  he  would  take 
ore  to  inform  the  jury,  as  to  the  other  parties^  that  his  con« 
dudy  m  ielling  at  one  price  and  buyin^^  at  another,  was  not 
tO'be  taken  againft  themi  as  argumintum  ad  hemnem ;  but 
as  iniieht  for  fettling  ,  and  that  it  ml^ht  go  to  eftabliih  the 
price  tor  61.  i  8s, 

*'L".  Juftice  Ajljhurjl  fa  Id,  he  fhould  not  have  been  for  a 
wz'x  trial,  though  perhaps  he  dinlred  from  the  jury  ;  (there 
T>us  contradictory  evidence,  and  then  it  was  their  right  to 
choofe  had  it  not  been  that  lb  many  otiier  actions  depended 
on  it,  which  it  was  very  hard  to  preclude  the  parties,  by 
judgment  by  default.  He  obferved,  the  counfel  did  what 
the  eipcricncc  of  the  court  mufi:  j  irtify :  Would  not  iveahen 
fmg  evidence f  by  adding  to  it*  That  he  ihould  not  there* 
fore  condemn  him  |  but  thought,  that  the  wimefles,  coU 
Ml!v(ty>  m%ht  be  of  confequence,  as  to  the  other  aAions,  • 
vhlch  wae  to  abide  the  htc  of  this* 

BaiL 
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O  ftittrilPs  oiSI<itr,  or  other  ^perfen  c 

Kotice  to  tjiflte. 


irindM  /^*N  m  ^fHon,  Whether  a  kn^llord 

22^^"*^  V  Jr  what  reat  he  fli:>?lhnve  d'^mahdcd  ia  a  notice  to^ul^ 

^it,  or  ptty  tenant  does  not  quit  at  the  term. 

fich  arent.     It  was^  objCCtcd,  that  by  the  ftatute  of  4  G.  ^.  r.  ^8.  If 

and  tenant  ^ryy  tcr.ant  for  terrp  of  lift"  or  vcirs^  held  c\^r  lu^yond  the 

^dLird  *  ^--M^^'^'^^^^"  term,  the  laiidlord  ihall  recover  (toi^A 

msij  brins  d^iMg^i'     an  a^lion  of  debt,  for  the  yearly /vailue.  De*- 

m  action    fendant  muft  put  in  Ipecial  bail,  and  fhall  hmvc  no  relief  in 

&>r  ufe  and  ^^|^ .        this  wa$  s  veryfiwcNind^Ie  aa  '  Ibr  ifae^knAoidi 

aaiiMirel.  ^  mnOr  thcrdfbfe  keq><withm*tibetenns  of  it^  and  net  coon 

Qpverthe    far  a  remedy  of  his-owninvcittiofL. 

xtut  fpcdfi*  •      "t  I 
tioT      *^  '*-liOrd  Mansjidd — A  rr«n  cannot  hold  over  in  !^itc  cf  iw^ 
£  **S4  ^  ^^^^^^^o^'*^*  ^^^^     a  rent  ditlcrcnt  from  whar  is  demanded.'  " 
-  Kot€*    It  feems  therefore,  in  ai^tion  for  ufe  and  occupa- 
*    tion,"  the  landlord  may  recover  the  new  rent  fet  in  the 
notice  *,  and  that  hcldmg  over  afcerwsurds  js  -an  a£aiC 
to  that  new  rent. 

Crawford  a^ainjl  Witten. 

DCBT  bronght  i)/ adminRhration  on  k  fbreign  ] 
-nrent.    It  was  upon  a  debt  on  wWeh  jud^oacttt 

L>tcii  cntt.  ^  J  in  tlic  Mayor*s  Court  of  Calcuila. 
Q?^  .dpmurrer  phuiuifF  aligned  cauie,  on  ngn  avpmeol 
•  cf  letters  of  adminillration. 

2diy,  That  an  ajfum^it  docs  not  lie  here  in  Ert^lnndy  oa 
a  judgir.ent  recovered  in  Caicuttq^  becaufe  they  arc  govern- 
ed by  different  laws,  of  which  we  e^nnot  take  notice  in  litt 

conrts  in  England.  .I 
'^tppofe  gaming  krarAil  in  Ben^a!^  .and  debt  iSifii%'W^ 
omrMc  In  Batgai^  woidd  liie  court  Kere  crttt^  tt  jp 

jumpjitf  •    ,  ■ 

^^¥em6n  540,  In  die  cafe  of  a  note  given,  Ae  flftt<^,o{] 

limitations  was  pleaded :  The  note  was  ^vcn  abroad,  Ttie 

Lord  Keeper  declared,  that  the  ilatute  of  limitations  could 
not  be  ^iujdcd  \  but  indebuatui  ojjum^t  might  be  pleaded 

This 
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This  lafl  not  judicially  determinecL  £It,  not  be&ce  . 
the  court.]  I 

If  we  admit  an  affun^U  itl  any  cafe,  we  mud  admit  upoa 
qvoVi^llggx^ai^n.the         of  t:^WSi^XM^  li(»irfl»wr  I»> 

]&|^aint  tolhoil'  of  England 

\jaiiHlemsfieti — I  oelieve 'there  is' but  one  cafe  detef* 
mined  on  the  point,  ^whl^h  was  )fk  ChuKery,  and^  I  thinkp 
dcdfiye  for  the  plainfilBr :  But,  /  think  (here  is  no  need  oj  any 
"SfK-s^  p^Qm^ff  .confirmed  by  judgnunt  in  a  territory  /nhjeQ  to 
Great  Britalu,  th<:  tmrt  will  iio^oih  whtht  gaming  ijjavjful 
0/  Bengal.     "  * 

Mr.  Juflice  u^ficn — The  court  has  no  doubt  about  tlic 
^tec>  and  tRey  admitted  the  ajfumpfu  by  their  demurrer, 
when  an  a£tion  comes  properly  before  any  court,  it  mul"t 
be  determined  by  the  laws  wiuch  ^Qvcm  the  i^ounuyia 
^hicii  the.  aAion  accrued.. . 


Informatloo. 


C  1 


IN  the  cafe  of  a  very  poor  perfon,  Lord  Mansfield ob* 
.  ferved,  that  proceeding  by  iiiformation  was  not  the 
proper  matuicr.  On  the  cafe  of  a  Lacefinfinre  fidler, 
brought  up  by  information,  Lord  Mansfield  oblervcj,  the 
ground  of  this  ride,  being  faM  dawn  by  th«  courts  was 


Information. 

•  •  • 

IF  a  charge  is  fimple,  and  denial  has  other  circntnftafices  ^  ^^^^^ 
jcouplcd  with  it,  .which  are. not  in  the  charge,  it  iodyces  ^j^j' ^1- 
a  Tioleut  yrtiuui^tiun,^  that  the  denial  is  cv alive  and  de-  cumilaace* 
^uifiil.  '  inanfirert* 

'*  sfiank 

^'S'l  .  Stamps. 

IT*  was  *  qiiemoned,  where  there  is  One  plaintiff*,  and 
/ewral.  dcfcnriartf^  and  eight  difierent  debts  aifignedl 
ii|i^iiffida||t|»  wficljfiier.  ^  ftamps  be  neceflary  to  all  cig^ 
temHtf^  with  penalty  on  each  for  omillion. 

Jj^f^^Mon^ifldrr}  will  not,  without  any  authority,  fuf-, 
fer  the  conflant  pra£lice  of  this  court  for  thirty  years  to  be 
-^ii^  througU^  ^»d  ngt  of  tlv^  cujr;  oniy^  bat,  Uac  aialtu: 


O   tells 
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tells  mc,  of  the  Common  Pleas ;  cfpccially  when  the  ex*- 

"  '       '  'Ameililmdts:   '  '  ■  ' 


A  L  L  rnlc^  to  amend,  are  With  paynieiit  of  .cofis, 
'*.  ,iijt  -fill » Til-.,  -fir-    •     .  T   •    ;  .  ■ 

Com-^-        Ccmpofition  nn  a  pehal 'fi'nfiitc',  where  thL»  whole  penait 
tiofi  where  i?:  CO  the  p  ivrv  grcvcd.  Aiflii)]!  on  3a  G.  2.  which  gives  50I 
tho  whole    to  the  pLirtv  L-ricvt-d  by  bnihils  in  arreft,  extorting  uniulc 
r^Ae^artv  ^'^       i^ihcr  mal-bch.i\  "rour  of  bailiiTs  to  perfbns  UQii^ 

grieved.  arrcft :  And  it  was  i]uertioncd,  whether  th«  p^i^  grievcS 
cfOulH  ^^inponnd  without  leave  of  court  ?  The  court  was  dcarl 
of<i^^otiV^o^dilig  to  mj  tioXt^  that  they  X2ijght--*&^;^t  j 


j 


1 


i  156  ] 

P/iviltgc.  yrO  riON,  That  ti\c  defendant's  attorney  might  pa 

J[^Jl  cofts,  the  defendant .  being .  a  Member  of  T^u 
^  lueut. 

The  court  wouM  not  pjant  the  rule,  but  faid,  thepr>. 
per  proccis  again! t  a  iM ember  was  by  rc<iucrtration;  andthitj 
it  would  hurt  the  prance  of  the  court  to  grant  the  nik«  | 

'    ,JRex  ^p^jM  Curril  andothers* 

^  ihotlon  for  a  new  trials  oii  indiftmcnt  for  corr\ 
\}  fpiracy,  the  delvndant  liavinr^  been  found  guilty. 

it  Vv'as  on  (:har^»*nu'  one  rami!  with  hiVpiUi;  a  will, 
which  he  looh  a  pccni^i  iry  intercU.    'ri\c  draught  ct  ^  4 
\rifl  was  in  the  tcllaii  i  v'^  liand  writinir.    i  Jivers  exprciiwi 

thai 

Wc  fhall  be  foon  worth  500I."    And  that  Cvrr//  faid,  \<4i 
nudltAke  poileirion  of  the  hotel,*'  meaning  Fan  ar^  houle.| 
Again^  that  Curnl  faid,  011  another  occafign^     I  havcdonfe 
**  the  job :  We  muft  take  poilcifion  of  the  bargain,^ 
iQg  Farrar%  houfe.    l*bat  he  faid  to  Far/afs  wife^  « 

authority  to  (cize  the  goods ;  for  your  hufband  vnH 
w  handed :  And  vou  will  fee  him  go  up  Hs>ikr»  HiliJ*  T 
Mr.  hyiiijy.i^  who  IiatI  been  employed  as  an  attorney  tcij 
Cur,  ll^  being  told,  tliat  it  wa^"  a  fclpi^ious  ad'4r^  l<j|t.  iti 
and  would  have  nothing  to  do  with  it,     ...  .  J 

Thi?  and  more  evidence  \vas  r^jj^orted  .h^.IiOfd^iijIJ^iyi 
on  the  Ijdc  of  the  profceutioou  .... 

■  ■  01 


aP  (r'n  'il  tertified,  that  he  had  done  tor  tarral^  and,  thw! 
ov.  Fiirrnl  being  comniitied,  one  <>f  the  defendants 


* 
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On  the  fide  of  tihe.defead^jal;^  tbecvi^^e  jrepox^diii^ 
ocarly  this:* 

That  one  of  the  wimeiTes  J)«d  iatfL-.lie  thought  there  was 
room  to  utigat^  the  wiU,      '  ' 

Another  fet  of  .drcuinibQCes^oC.  jObro^g^^ 
Currii  wto,  tliat  of  one  Lee^  that  the  ^1  of  the  te^tj^ic 
Wd$  woduoBfi  before  CurriU  the  .4x»ught  of  it  all  Mhecpi^rn^  .  .  _ 
htdif^^Mbikg.   *fhat  Cf/m7  not  only  did  he  had  authority 
tD  iiize  the  goods,  but  pretended  a  fulfe  authority  froui  .Sir 
J5r^«  Fielding^  and  thereon  gpt  chairmen  to  carry,  , 

them  otf. 

Lord  Mansjield  clofed  his  rq^ort  by  faying,  "  There  is  p  ^ 

very  ftrong  evidence  ;  and  the  jury  found  Curr  'tl  guilty  ;  /  J 
"  And  I  can  fee  no  ground  for  granting  a  new  trial*' 

The  counfel  for  the  defendant  employed  much  time  in 
cndcaYOuring  to  excu^iate  the  defendant,  as  acting  haftiiy 
and  improperly,  bat  not  malidoufly.   And  he  "wigox  on  b^  . 
^Dgy  that  whether  the  evidence  was  fii&dent  to  fuDpOit 
^  cnarge,  muft  be  left  to  the  court,   ha  crimmal  xate^  •  So  they 
thecuftotn  of  ordering  new  trials  is  as  ancient  as  we  can  were  in 
trace  back  by  the  books.    In  civil  cafes  the  jury  were  Tub- 
jWl  to  an  attaint,  which  made  new  trials  come  in  much  p/^a^of 
iiower.  •  •       •  '  thtfCrowa, 

Lord  Mansjield — Can  you  Hiew  that  ?  For  I  tliought  the 
firft  new  trial  in  a  criminal  cafe  was  granted  in  the  cafe  of 
the  j€w — the  King  and  Goddard,  before  JLord  Chief  Jui^ice 

The  coonfd  dted  Levinz,  In  which  a  motion  for  a^ftt^  , 
trials  on  the  fhi  of  the  King,  was  made :  But  there- if  iii|^as 
dut  iiie  defendant  being  acquitted,  ought  not  to  he 
lAi^igadtt)  and  '^t  in  danger.   Juftice  l^/Wi^m  thpygln; 
lltf  lio^'iieceflity  tobe  obfbvedy  as  it  wsb  not  matter  of 

death:  But  the  court  faid,  in  all  criminal  cafes  that  rule  held\ 
hut  that  if  defendant  .had  conviclid^  there  tm^ht  have  been  a 
''•■a;  trtat. 

Ijx^  MamJUld — I  don't  £nd  one  before  Chief ,  Juiiicc 

it  w^^  '  admitted  afterwards,  that  none  had  been  a£^ally 
^rtbted  before.  *  , 

i '  Xflbd  MMufiiU^Tbhre  is  nt>  dou^i  mwy  that  mw-a-days^, 
^  frober  ^tuwl^  ^  mkuH  grahi  a  new  triai.  But  there 
MlHM  a  titd^  of  grmuKi  for  the  charge  [aga^nft  FarrflU.I 
tfdiey  had  meant  faVottrably,  they  would  at  leaft  have 
becrnii  bv  ^  dvH'^^tion.  *  When  E-anfon  was  advifed  to  quit 
luviiig  any  concerns  with  thei?i,  ana  had  left  thfcm,  to 
•        "  O  a        ,  avoid 
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avoid  this  bulincfs,  being  told  it  was  a  felonious  affair, 
Currtll  faid,       If  I  had  known  the  matter^  I  would  hsmc  \ 
Tx  ^jtaoc  for  hin^."'  //  //  /jo^  fm^ry  topme  an  aBuai  am^racji  ] 

oritur  jui.        ixprejfed  malices  a  confpiracy  and  malice  is  to  be  iufmii  I 
from  the  cireumjlances  uAen  together^  ■ 
The  feizure  without  authority }  the  many  other  circoB^  s 
ftances  I  have  urged  alreuly  :   Does  this  look  like  the  be- 
bfkview  of  a  man  aAing,  innocently,  and  not  with  a 
^        of  confpiracy  ?    If  w  nven  to  pmnt  a  neio  trials  tfL^Jheuid 
thought^  £Ubt:r  to  J:ip£^i*-^  l^-*^  ».viuciuc  mt  proper  to  hui-t  t^r: 
laid  before  the  jurVy  cr  that  the  confcquence  they  ilriir  did  &*' 
fol/cw  properly  from  the  prtmifes  i  neither  of  which  is  «| 
opinion. 

r  I      T-     '^^^  judges  JJion  and  Afburjl  were  of  the  iacne  opouofk 
.      ,  I^.  Juftice  Willes  was  not  on  the  bench.  - 

CtftrilL  defended  himfelf  on  his  belief  that  there  waf  a 
juft  ground  *,  and  did  not  enters  1  think^  into  aiif  ear 
material  drcamihmce  of  defence. 
'       Lord  MamfieU  defired  to  lee- the  warrant* 

The  information  of  Catberim  limeywod  before  Sir  JJm 
Fielding  was  read. 

l  lic  lubfbncc  of  it  fecmcd  to  be  this :    That  (hi  ¥r:9 
chairwoman  to  Catherine  Butler  \  that  JJje  fiu  Mr.  Farr^ 
nvrite  Je%Hral  times  over  the  tiame  ef  Catherine  Butler  the  Uf" 
ttifrix  :  that  flie  tlircs^'  the  pieces  of  paper  l^c  ha<i  fo  writtev 
into  tiie  lire.    Tliat  he  fncwed  a  paper  to  owe  TurbervHk^ 
which  he  had  fo  written,  and  aficed  him  whether  it  woiil4 
do?    Hurler vi lie  nflented,  and  produced  a  paper,  import*" 
ing  to  be  the  Will  of  Caiherirte  Butiert  and  Farr.il  ^gpiei- 
it  Caibarime  Butler.    There  was  a  pofttive  charge  of  Ibi^gerji 
and  this  Turhervilk  was  never  wrote  to  to  jrave  or  dit*' 
prove  the  ailertion.   It  is  £iid  he  is  mad; 

As  Mr.  Cttrril  was  entering  largely  into  his  defence. 

Lord  Mnnsf  id — Mi.  Lurril^^  1  ilinuld  be  very  glad  to- 
hear  \vl\jt  vou  or  any  in  your  behalf  have  to  aflcr ;  but  tliiii 
was  not  bciorc  me  on  the  trial  \  and  therefore  1  cannot' 
hear  it. 

Curni  faid,  he  wds  going  to  have  ipoken  to  it  oa  the 
trial,  but  Mr.  IValliiee  would  not  let  him. 

Lord  Mansfield — Ycry  properly :  For  you  WiMdd  noC  hsft 
given  evidence  to  the  jury  in  your  own  caufe  \  nor  to 
t|ieir  hearing. 

If  you  have  any  affidavit  to  your  inftiffidency  or 
rafter^  we  Ifaall  be  very  glad  to  hear  it. 

>^  •  Affidavit^ 
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Affidavit  of  the  pooriiefs  ef  kis  cirannflanoes.  and  that 
fa6wasnotjroith5^ 
Judgment  ~        i/«    Jmprifonnunt  fir  fx  cMiendar 

Atlachmeni.  C  159  ] 

MOTION  fw  an  attachmtT!*-  for  not  (jbcying  a  rule  Rule  of 
of  court.    Not  gnintcd;   but  iiiftead  of  it,  a  rule  P™^^^* 

to  go  before  the  soaiier^  othenrife  an  attaciuttcot^  f^jp 

PradUce. 

YOU  can*t  have  regularly  a  role  for  aw  *a<*aclnticnt  Temuirf  * 
againll  the  llieriff  for  not  bringing  in  the  budj, .  till  ^"jg**^ 
)uu  have  excepted  againft  the  baiL  •  '    •  .  "  Biackftoact 

Triai  at  Bar. 

HI  8  lordrtiip  would  neva^  confcnt  to  one  with&at  jiro- 
du^Uon  of  ail  deeds  and  evidence  in  writing  which 
iaeh  fide  intended  to  make  oie  of  on  the  trtid.  And  ftid,  tie 
mnp!  JbmUt  never  amfint  U  a  trial  ftt  kar  nwthout  thofe  term* 
The  terms  agreed  on  in  the  nfiial  manner,  and  the  judg- 
jncnt  to  be  final  and  conclufive  by  conient.  This  LoVd 
Mamrfnul  obfen-cd,  was  no  more  than  might  have  been 
iompcUeJ  in  a  court  of  Chancery,  but  with  great  expcnce. 

One  Tide  relying  on  a  particular  regifter,  and  faying  it 
would  decide  the  caufe  j  and  tlie  pnrty  on  the  ntlicr  fide 
flying  he  fhould  be  very  forr^^  to  have  it  tried  without  j 
and  a  third  perfon  being  in  poilcllion,  and  refuting  to  per- 
Slit  infp^dlion  of  it  5  tlie  conrt  at  firft  declined  granting  the 
itik}  bat  prefeptlf  Lord  MamfitU^  and  the  reft  of  the 
COM,  graik^  a  role  for  a  trial  on  the  firft  Saturday  on 
adSl  tdm.  Bat  Lord  Mantfield  obferved,  that  this  part  of 
the  rule  .would  not  biild  them^  nnlefi  inTpedion  was  grant* 
\  and  defircd  them  to  intimate  to  the  party  in  pofTef^ 
fion,  that  the  court  would  compel  him  if  he  ihouid  icfufe 
to  produce  the  regiflcr  ;  it  being  public  evidence. 

Lord  Man[ficid  had  obfcrved,  tliat  though  the  " general 
niic  was  not  to  grant  the  trial  at  bar  on  an  ifTuablc  : crm , 
yet  it  had  been  granted^  ai^  would  be  done  on  proper 
occafioai. 

New 
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C  160  3  . .    .  .      :     New  Trial 


Time  for    T^j  EVER  toohp  to  movc  foT  a  new  trial  on- 

on^cw*  J^H  difcovery  j  which  will  take  it  out  of  the  general  ndl 
•  difcovcry.  JfK(^^  4t^yb         ^i^piy    4u<;  tiinc  after  the  difcovcrj 

.1:^/.      -  Grofvenor         Gape<  *  .  * 

J N  this  mat$«?>  a-ndft  o/  this  court  of  Conundn  .^lii 
i.rhaving  b«epL^  atto^npted  to,  be  imraded^'  ti-.e  covrt;,^ 
King's  ^pd\  here  vcrjr/ttluch  dilcouraged  thie  motion. 
1.  [Jlie  00(11$  of  Commoii  P^eas  h^d  granted  coils  ^lud 
the  ][Jaintiff  in  tliis  court ;  uoon  which  the' defendant  lam 
ill  the  Kini^'s  Bench  mgved  for  a  rule  to  iliew  cjufe  wb 
,|iV*^c<ieJiagi  lhauld  not  be  llaid  till  pa}rmcnt  of  cofts  iu 
/onncr  a.<£tion  ?  The  plaintiff  in  the  new  action  came 
fore  this  court  to  fhew  caule  aoainfc  the  rule,  on  fuj 
ge(liou  xif  iQal-pracllces;  by  fuppreiHon  of  evidence.  Manj 
obJodiQns  ver$  thought  by  the  court  to  lay  againil  the  ^ 
plif:atipii.:  Th^y  Mwtgkf  ^very  courtJ/JkuU  have 
Wf&Hf^  ^9  ^  proceedings^  at  mt  tofu^ir  il^  to  he  i/tmt 
i^iWj^^f^'to^  l»  awiher*  That  the  Common  Fleas .ilum] 
^ye  been  applied  to  \  that  the  plaintiflF  muft  find  ^curil 
to  pay  CO  lb,  as  the  court  ihould  fee  lit  on  hearing,  or  cli 
tlint  %  niiiit  Ji\)\y\\  tor  iiis  remedy  in  the  Conirnun  I*leas.  ' 
he  plaint! lY  Uad  groiiiided  bis  4depce  in  the  Ca^jaaip 

«w     1»     *.  ...       ^    t>  .        .      V,  . 

'\.'      r      Moigan  4f/2i;jtf  Jones,  .  . 


Till  J  S  .cavfe  came  on  hefore  tHf;  King**  Qenchir 
te»gi  1 773,  imr  the  opiakvn  of  the  court,  to 
turned  m  their  certtHcate  io  chancery,  and  was  thus  t  ■  J 

jr  Sir  Thomas  Morgan^  previous  to  his  ni.krriage,  was  feiig 
of  \\irious  eihites;  particularly  in  the  counties  of  lilamnom 
Z7i^,(SUinorgah  \  partly  in  Bi>migh-Englijhy  partly  in  Gavs^ 

,iiijhi  '  Aiul  makes  a  Tet clement,  in  conlidcr^tion  of  m?^ 
ria^e  with  Lady  RcaJ^ctel  Cavetdyh^  tp  himfeif  Sot  ^J^p 
jx>ainder  to  trutlees  tb  preferye  contingent  rem^dm.j  'lOj 
malnderto  his  heirs-n^ehy-i^y  i?</r/ja«/;jrexccjStfi  ^t^m 
i|i Us^  ;ihis  fettlei^ent :was  made  19  1 723 ^ixA  €#1^7 
proviiioi)s  for  portions  for  jroungfr  (childrech  t  And  ^am 
Hants  to  convey  two  fmall  copyhold  eftates  and  alfo  a  frcl 
I  i6i  ]  ^^old..  He  purchafcd  fcveral  fcechoia  and  copyhuld  eftjtt 
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after  the  marriage,  and  in  1725  .giortgagcd  his  fireehoM 
and  amjthcr  part  of  his  cihtc  to  Mr.  Paget  for  i  loool.  the  ' 
3«i  April  1731,  h.^^ing  ilfuc  four  chiklrcQ  IVilluuHy 
bcrn  in  '1 7^:^*5  '^iji&aniy  Rdc^heJ,  anS  Elizabeth,  ■  [the 
fcnclant,  now  Mrs.  %«r/,  tlieri' about  two  years  old"]  he 
makes  his  \r ill ;  (hh  lady  being', '^tjs  ft.-^.ted,  fuppofed  theii  *- 
pregnant)  and  tirft,  he  gives  his  jewels  to.  Lady  RMchael  for 
Ufc»  and  after  Jut  death  to  hi9^(crnf'/^/7/«w,  and  if  he  dies 
\yIthout  iflSic,  limitation  to  Edward  abfolutely.  The  hou^e 
IB  itretB^  to  his  Wiilfak  afid  his  lieir^  for  «tfer  ;  tlie 
Smuture  xx»  m^am  for  life;  ifHtft  til^d  Jisiiiatioh  oTkr  lo 
Edward^  on  Inltife  of  liTue  of  JPltljami  as  of  the  jewels. 
'ITie  reft  of  his  perfonalty  he  dire£l$  fo  be  applied  by  .t!«  farut 
tecs  of  the  fctileinent  for  payment  of  dclrts  and  kgacies.' 
'  He  directs  his  yo!inc;eil  fon  AVic^/n/,  by  name,  to  I'ur- 
rmdcr  certain  lands  held  in  Borough- Enyjijlj  to  tlie  ufc  and 
behoof  of  the  eldeli,  hi^  heirs  and  aflign^  fur  ever.  Theu 
he  limits  the  cftates  m  Brecon  in  manner  f^lioving :  To' 
Edward  the  cufkomary  lands,  wliich  were  moltiy  gavelkind, 
fer  life,  witft  trullccs  to  preferve  contingent  remainders  \ 
remainder  to  the  firft  and  every  other  fon  in  iail-maic ;  and 
ferdefiinlt  of  fuch  iffue,  remainder  to  the  cldeft  fon  f  r 
Sfe}  Bke  remainder  orer ;  and  for  want  of  fwki  iiTue^ 
fuch  (on  as  ^all  be  bom  to  the  teftator  ftfter  his  dece^fe^ 
(Umitation  of  the  Morttmuth  and  Qlamrganfim  eftat^  in 
like  manner,  as  01  li  vc  former,  to  die  two  fons,  biily  the  ^Ide^ 
;>referred)  and  in  cafe,  and  if  it  Anil  fo  happen,  that  his 
faid  fons  TFtJIiam  and  Edivard,  and  any  after  born  fifi  fhall 
die  witlioiit  ilTue  male  of  their  bodies  .is  aforofaid,  then  and 
JQ  fuch  cafe  he  de\'ires,  for  want  of  fnch  iffue  of  his  fon^ 
then  living,  and  of  any  fon  or  fons  lawfully  begotten,  and 
hereafter  to  be  born;' all  the  reft  ^nd  refiduc  of  his  real 
vA  peifoBai  eftatd  not  before  difpofdl  of,  to  his  •  brgiiixer 
sr.  J^f/rgan  for  Ufc,  writh  truftiieB  to  preferve  contingent  re- 
-nnnders  y  mn«lnder  to  Tkmai  ^yatrnger  for  lite,  with 
like  trufts  to  prtferve  contingent  remainders  j  remainder  tQ 
the  heirs-male  of  his  body  and  for  default  of  ftich  iffae, 
remainder  for  life  to  Clvir/es,  the't&olid  <bn  of  hb  broker, 
-with  remainder  to  trui  tces  as  before  j  remainder  to  his  heirs- 
male  ;  ntwhder  to  the  right  heirs  of  Sir  PVillmin  imniclf 
in  fee.  '  Here  too  in  the  limitations  of  the  Mmmdulhflnre 
vd  G/^morg,nn/ure  eftates,  as  to  the  cuilomary  lands,  the 
rmiisa  b  prcfeired^s  to  the  elder; 
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He  appoiltfs  Lady  RaehMif  her  forothor  the  Duke  of  Drooh 
Jhirey  «iid  his  own  brother,  guardians  of  the  children^  H 
caie  they  ihould  be  under  age  at  his  deceaie. 

There  is  a  power  gWcn  to  his  cldeft  fon,  and  fo  to  Es 
y.biingcft",  when  they  cOiTic  iiuo  poneniou  rerpcctivtrlv,  rf 
r  162  3  making  Icafcs,  railing  portions  and  jointures  %  the  fame 
pr^T».'cr  is  ?.lfo  given  to  !iis  brother  Th^vms  nii'l  his  hcinr 
,  male,  when  they  come  into  potlclhon  rerj^>e^tivciy. 

The  words  relating  to  the  aher-born  iffue  are  interlined 
in  both  places  where  they  occur,  and  not  taken  npdce  ^  in 
the  atteilation. 

The  queftion  ient  out  of  Chancery  was,  Whether  Thcmtt 
Morgan  thehrether^  Thomas  Morgan  the  young,' and  C^harkl 
Morgan!  ar  nny  cf  them,  took  any,  and  what  cjiatey  in  A 
eoiiniies  of  Monniouth  and  Glamorgan^  by  the  r^duary  ckitfe 

in  th^  fn'fd  ivi/i  F 

All  the  iffue  liviniT  at  the  making  of  the  will  are  fincc 
dead,  except  the  youngeft,  Mrs.  Joruts^  and  witiiout  iiTuci 
j3or  wss  there  nny  fon  aficr  bnrn. 

The  cafe  was  argued  lirit      Hilary  term,  4th  February^ 

Mr.  Kenyan  dated  the  cafe  as  above— and  then  proceeded. 
I  am  to  contend,  that  Ihcmas  Alorgar,  took  an  efhite  Ar 
ISfe;  hi^  fon  an  eftate  for  life ;  and  the  fons  of  that  fon  an 
eftate  in  tait-male.  We  are  to  confider,  whether  the  Mrfi 
to  opeiate  at  all  ?  If  it  is,  the  queftion  is  anfwered.  I 
am  going  to  confider  the  devifc  as  an  apparent  dcvifc  of  the 
rcvcriicn  1:1  r^^e,  expectant  on  the  iailurc  of  the  ciures-tai! 
under  the  aiurri;^ge-fettlcnient.    I  preiumc  it  will  be  fslu* 

•  that  the  revcrfion  psfl'es  hv  way  of  executory  devife,  ^fter 
failure  of  'iTriC  mr.^c  g.^ncrally.  Whether  there  is  a  com- 
petent party  to  take ;  whether  a  competent  inllniment  to 
pafs,  and  in  a  competent  time,  will  be,  I  Aippcfe,  qacf- 
tioned    If  it  ihould  be  faid  the  limitation  could  oniy  take 

V  place  as  an  executory  devife,  i  Lord  Raymond  571.  my 
I/xrd  Holt  fays,  a  man  feiied  of  a  re  srilon  after  faifare  it 
ifCn  eihite^ail,  grants  it  after  Atch  fiiilure,  this  ts  no  etes* 
cutory  devife  \  but  from  and  after  only  marks  when  <iKe 
veverfion  Chould  veil  in  poflefHon. 

He  left  his  wife  guaidian,  ia^ipofing  fhc  fliould  ccriaiuly 
fii •  titC  h<>i^« 

If  it  lliould  be  thought  children  bv  anotlicr  wife  would 
have  made  an  alteration,  that  event  has  not  happened.  If 
it  had,  the  cafe  of  Qhrifio^htr  and  Qhrtflitpber  might  hare 
made  it  doubtfuL 
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Siifjnfr—'Tlic  words  are  to  he  governed  by  the  intcntj^n 
cf  the  party,  whether  there  be  l^gal  words  or  no.    It  would 
be  coatrary  to  the  intent,  and  pcmicioust  ti  more  remote 
idttlons  (hould  be  preferred.    Now  in  oar  cife  hc-^^rattTto 
[  fcs  fans  already  bom>  his  fons  hereafter  to  4)e  botn^  taBA 
tif^flm  dF  iiich  tflue  to  Sir  5ri»^  - 

'staler ID  a  fuppoiSsd  lioutation  eyttfriing  toshm^^l  ^Sm 
.ftoemarrbge,  and  this  be  interpreted  to  exclude  Sir  SHte^Vi/, 
'^icD  thole  who  ai^c  no  where  exprclsly  named,  or  xiQozi^xtWf  I 
imderilood,  thoie  whom  it  was  not  probable  he  Ihould 
Iwfe  or  cxjKct,  or  who,  in  fact,  never  came  into  the  siffiial 
poflSbiliry  of  exiileace,  would  be  made  to  bar  the  xftatc 
oprefsly  limited  over  to  the  teibttor's  brother,  contrary 
nib  plain  intent,  aad  akaoft  cvcrjr  obfci^.of  the  wiU 
VQiild  be  defatted*  * 

if  it  cannot  take  pUictf  as  a  devifc  of  the  reterfiant  €r  a 
WHngent  ranaiiider»  I  hope  it  may  take  aflbft  Maaoi^  , 
.oaoiy  devife,  ♦  .  •  r. 

'  -If  it  is  after  failure  of  gcncr.il  iiTue,  it  is  too  late  as  a 
f  rimainder but  he  gives  over  his  jewels,  in  cafe  Sir  H'^it* 
j  hm  ihould  die  without  ifliic  at  his  death,  then  it  may  be 
t-jadoJiood  fo  of  the  others,  and  fo  not  tOQreaK>te.  * 
[    Lord  Mansfitid — 1  take  the  two  goonnds  to  ^be^  iirilt 
1^  Tbat  tint  it  a  will  referring  to  a  roarriage4cttlaiDeBt  %  aod 
t  d  prfers  to  the  loos  under  the  marriagp-fettknaoit :  - 
1 4pdlT,  That  if  it  wa»  with  reipeft  to  (am  fay  anotlirr  fm% 
liigc,  k  would  create  eftates-tail  hy  Implications  7M!rvM 
To  this  Mr.  Kenyon  agreed,  and  Sericjmt  H/W  fwafc'pro- 
,  |»ing  to  reply,  but  Lord  Manf.ld  being  to  go  imo.lhe 
Houfc  of  J^»rds,  the  argument  was  adjourned.      *  ^ 

Fd,  8.  Serjeant  for  defendant — I  am  to  fuj^ort  be- 
fcrc  voiir  LordOiip  the  claim  of  Mrs,  Jomsy  as  the  only 
I  liirviving  iiTue  of  the  tcfbtor,  and  heir  al  law.'  Thoijiici* 
.tioDis,  Whether  by  the  refiduary  ciaufef  Tixmas  Margmft 
4^  Ui  two  fiipsr.  ^iftfw  and  QMiH  took  mj  wad  v^t 
fftitt  in  die  oountief  of  Mmwmib  GtanunrgaaLf-'-l 
IpHr  fiMt  the  devife  kl«nded:<  by  die  teftalor  cannot 
%  Ae  intendmrnt  and  wordi  of  the  wiil^  cannot  hj-ikc 

m  _  * 

*••.".  »     ■     '  .  .  .  # 

XIdao*tfind  this  cafc^ut  in  Forth  aod  Chapman  before  jUoi^-GUa* 
iMr,  tiie  coart  went  very  far  in  orders*  reftnuo  the  words  to  iJpM 
[  '*i&r  ililrAiii'/  bat  ftill  in  fnch  a  manner  as  to  diftinginni  rcmaflcablf 
>xtvf^  t  torn  and  a  freeboid ;  cooOrvtog  tlie  &in«  devtfe  as  -t^  the  free- 

i.V'lil  to  be  on  fiilarc  of  iffue  ^encraUy  at  any  tlnftc,  as  to  the  term  on  failure 
^  the  deith  :    And  thus  rt  ret  magis  imlni.    So  tlidt  any  thing  then  fccm- 
cd  to  be  thought  caiier  thao  to  adapt  ilic  ikmc  coailrudio&  to  real  cfiatcs.] 
rules 
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•vcil«5^t|)f 'bVy-.byT  the  cafes  adjudged,  be  conirdered  other 
4^SiSk  aPi  exfcutorf  tdevife.    If  thsiti  be  admitted,  his  inteot  ; 
ivas  ^QQtmjTito  the  rulqs  o£i«Wf  aa4.t)imfoFe  is  no«Bieq^ 
t  .ilo{k^im<ha(  k^^fiBd  twQ.fons  .and  two  danghtcti  atjlie 
ifapn^  o^iflDidpxig  the  4cyife:f  he*  knew  thm  xnight  tarvt 
delault  fpC  thjtc  ifliie,  tind  of  the  ifliie  of 
riage  5  in^caie  of  fuch  default,  uncertain  in  time,  unccrtilB 
whcihcr  it  ilioul<i  ever  happen,  he  dcvifes  over — liic  very 
'  words, are  as  Itroncr  as  PolJible* 
L  ^64  3      "  ForafiniH:k  as  it  is  n\y  intent  antl  meaning,  in  cafe  my 
fons  or  any  other  {on  of  mine  lierenfter  to  be  born,  fhoxM 
«  die  without  iiTue  mak  pf  tJiem,  or  any  one  of  liieai  j 
Chen  fallows  <(he  repeals  the  words  again)  and  in  cafc^ 
aiftd  if  it  ilvall  io  liappen,  and  for  want  of  {uct^ifiueof  i 
,       ^  my  faid  fons  William  and  Edward^  and  of  any  otiipr  (on 
07  S>OS  of  »c|ine^awft^lly  l)egotten«  he  devifes  ater--(i|iea 
^tin  AolK.'biie,  .  and  if  it  &aU  fo  happoi)  tci  lik  bvodMr 
Thnm  Mcrgan  for  life,  with  the  feveral  limitatioitt  over 
for  life,  and  in  tail  to  the  iHlie  of  his  brother." 
'  Tixis  is  of  the  fccoiiJ  Uni  of  c\<H  urory  d-niies  r\There 
RO  prefent  ice  paHeSf  nor  a^y  iiBinediaijC  ireehold  is  iumted] 
{as  Fcavne  64.]  • 

There  have  been  feveral  forts  propofed  of  edates,  which 
may  be  iuppoieJ  intended*     Mr.  Kenyan  has  maitiontd 
tkon ;  and  it  fhaU  be  my  endeavour  to  Chew  none  of 
can  take  etie£t. 

I  Ay  The'brother  ca^'t  take,  by  rematodier. . .  A  itanainder 
b  definf^  .byt Lo|4  ^  mdM«  of  a  paitipilar -fsiate 
dopd^iDg  ufHMi'itt  ^d  croatcfi  by  the  bSxi^  inibnimot: 
Hene  the  ^ftate*  is  created  at  diflfarent  tha^i  apd,  by  difl^fppfit 
inftruments;    More -^^xiSk  Farher*,  '  v-^ 

>  Bryan-^l  apprtihend  there  is,  no.ditference  between  a  fpring- 

ing  ufe  and  executory  devife ;  but  that  one  being  created 
by  deed  and  the  ether  by  will,  the  latter  fhall  be  more  fa- 
voured, if  the  intent  appear  and  be  confonant  to  law. 
I  conceive,  upon  jthe  cafes  above  cited,  if  the  tedator  be 
'  cuftly>fi^fi4^.«Ajrewfion  uk  fee,  he-can't  by  \vords  ever  (o 
proper  .  pa&  a  renkinder  oI^^eaaBcu|ory  deyife  4)f:  a^r;^ 

m  d«slffidfll*e  .^jteaji^in.ii^jj^ge-tcttlcB^^ 

[Lord  Maftsfield^lie  has,  I  doubt,  devifed  thus:  M 

my  lands  in  Monmoitb  aod  GJamorgfrn*'^ .  i  s^preheod 

» 

'   "  t  Oninc  Icgibus  vctiium  laipoflibilc.  * 

s 
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Lierc  k  no  immgiiatc  dcvifc  ;  bccaufe  it  is  limited  iilter  tfhc 
ifcith  of  ilTue  bom,  or'  hereaher  to  be  born.  There  might 
iuvc  been  a  great  chafm  betu-cen  the  particular  elhuc  :?nd 
the  gift  out  of  the  t-everfion  to  his  brother.    Had  he  luf-  . 

''nmi  Udy  Ratha^lj  ind  marfied  again,  would  tl^  devife 
tei  hae9t  befen  good  ?   If  it  would  hst^  %een  bad,  k  is 
4t  w  ^liJier  good  or  bad  dlrtgiiiaH^  :^  No  fabfequcfelt 

ttauribaltf  make  it  good,  IT  ttotib  at'firft.  *  '  '  - 

He  words  lawfully  he^Ttten^  ahd  temtt^rt  §6     kthi^tmlllt  [  165  ;) 

Ifc^H^bmce ;  any  more  than  procrtatortim  and  procrgandch'  '  * 

VlW;  which  lad  e^pntbr  apfilics  to  Ions  already  bcfrotten, 
^'^rh  pnkTf^torrffny  nctwitiillnnding  the  ieeining  difter- 
Wce  in  graininaticjl  import  ;   and  ib  here  lawfully  her'otteri 
snd  hf-reaftcr  to  be  bonij  is  no  u^e  than  if  he  l;^d  limply 
htttiiha  to  be  born* 

"l&fmw/,  Goodman  and  Hoflnns^  873.  Devife,  reciting 
M^es  of  mamage-iettiement|  to  the  heirs  of  her  mccc  by 
ifemi  httibsuid  lawftitly  to  be  begotten ;  and  en  defimk 
«f  fiKb  iffiie»  then  oTer« 

(l^cftion,  Whether  limitation  is  good  as  cftatc-tail  by  im-  , 
jfation  ?    Whether  as  executory  devife  ?    Whether  the 

dr^ifc,  ilie  evc:iit  never  happening  to  the  IfTue  by  the  fecond 
iioiband,  ihould  be  thrown  out  of  tlie  cafe  ?  It  wn^  laid, 
^  it  might  have  been  contingently  too  remote  as  an  exe- 
<^  de^i  atid  ^  hdd  m  mghad^  mwt  toM  made 

fijwd  ManfJIM-^Tou  needn&t  cite  caj^s :  ^Tis  a  principle.] 
■ttuMtitby  implicitkm  to  the  ibm  of  a  feeoml  "vrne  b 
4vfabtid  cibde,  andis  therefore  moonlbnMit  wkh  the 
teir,  utiMfh  fuppofes  the  ilTue  to  he  intended  of  Lady 
«*<4»/only:  Arguing  on  both  infers  tliit  buih  arc  un« 
^in;  and  that  uncertauuy  1  apprehend  is  as  flrong  - 
.  igiinft  A  wiil  as  a  deed. 
"  But  if  I  prove  to  your  Lordliiip  that  he  never  intended 
^  nile  eftates-taii  by  implication^  they  can  never  be  created. 
Jjuppofea  fnan  has  an  only  fon,  makes  an  eflatein  truftees 
to  «(c  de  of  his  fim  for  life,  without  tmpeacbment  ijf^rtAei 
^  immecfiattly  otithe  death  of  hit  Am,  remamder  to  the 
^^tv^  bbToffiii  uiK  If  befoit  the  birth  of  a  grandrou^ 
^NR|li'ty4ie<AiiUfr'br  anf  bther  way  alien,  yoorLordfhip 
■J^ftot  fupport  the  eftatc-uil,  why  is  this  but  bccaufe  the 

initio  oot^  valuic  tra4Ui  tcmpora  noa  coavakluu 


•  •  • 
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cftafce  io  trustees  cannot  be  ndfecl  by  implicatioa  to  picfirar 
ixmtingent  remainct^s, 

WhatJ  maatdy  cont«nd^  my  Lord|  tbait  the  intentidK 
i»  contraiy  to  kiw. ;  there  are  many  cafiss  adyttdged,  and  of  tki 
highel^  -anthooritjy  a  determination  in  the  Houfe  of  Loidl^ 
which  is  Lanifhorcugh  and  JFoar,  deterquned  in  the  Hode  df 
Lords  in  the  time  oi  J>ord  Tulbot.  '  ' 

I  fhail  come  to  that  cafe  prcfently,  but  Vaugh.  2^g.  I 
fliall  cite  firft,  believing  its  authority  has  never  been  fo  much 
as  qiicftioned.  I  fhail  take  tlic  very  words  of  the  wiH.^  , 
After  tnifts  appointed  for  payment  of  debts  out  of  a  icaft* 
I  166  ]  lioicl  eikate,  if  other  perfonalty  not  fufficient^  pnTvLfion  for 
raifing  portions  for  cUughters  ;  and  after  payment  of  debts 
and  portions^  the  rents  and  profits  of  the  fame  to  im  fon.— 

My* will  and  meaning  is,  that  if  it  happen  that  mjfam 
^  GdofigB^  Mary  and  Catherine  my  daughters,  fhoold  <fie 
^  "wlthotit  ififae  «f  their  bodies-  lawfully  begotten,  then  ifl 

my  freehold  lands  which  I  am  now  feifed  of  fhali  come, 

remain  and  be  to  uiy  licphew  Wtlliafn  Rof(  and  his  heini 

for  crer/' 

Lord  Vaughan — il\c  law  does  not  approve  eftates-tnll  by 
implication.  Eftate^i-tail  by  implication,  wliich  is  only  con- 
ftrudtive^  .fhaU  not  be  good  to  the  difuiheriibn  of  the  heir 
at  law.  It. moil  be  a  necefiary  implication:  I  call  that  a 
deviie  by  neceflary  impiicadont  to  A<,  when  A*  only  can 
take.  - 

If  in  diat  eaft  the  intention  of  raiflng  efbtes<4ail  by  impB- 
cation  was  not  neceflaty,  and  therefore  not  admitted^  I  appre-> 
bend  the  fame  reafon  will  hold  here  with  equal  (b«gth.' 

4  Mod,  316.  ^<wr  and  Parker,  A  cai'e  which  has  been 
mentioned  to  another  purpofe.  George  C/'///(f  the  father  be- 
ing feifed,  made  a  lettlement  to  Gcarge  his  Ibn  for  life,  remain- 
der in  tail-male,  revcrfion  in  fee  to  Grorgr  the  father.  He 
made  his  will,  providing,  that  if  his  Ton's  wi^e  die  in  the  life  of 
her  hu£band  without  iiiue  male>  then  the  ion  ihall  have  power 
to  make  a  jointure  to  any  other  wife :  And  for  want  of  ifliic 
Htale  by  his  faid  ibn^  then  to  his  fon  by  any  other  wife^  j^eM 
to  his  grandaughtcr.  And  in  cafe  oiF  failure  of  ifiue  male^by 
his  fon  George^  then  all  to  his  grandchildren  and  their  hetrs. 

The  qucition  is.  Whether  Giiorgf  had  an  e(bte«tail|  Aars 
^nd  fhare  alike,  or  for  life? 

It  would  be  impoflible  to  create  an  eftate-tail,  by  ti>cking 
the  words  in  the  will  to  thofe  in  the  fubfequent  limitation; 
becaiifc  the  fettlement  and  will  are  two  diftindt  convey- 
ances. 
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Another  cafe  tlierc  Is,  z  very  iuong  one,  T  apprehends  * 

3  Afod.  104.  In  eje^lment,  fpeciul  verdidt — Tcilaioi  be- 
ing feifeJ  in  fee,  had  two  fons  nnd  four  daughters,  and 
mnkcs  his  will,  containing  ifitir  nlut  as  follows- :  Item,  I 
"  give  my  eUate  to  Nkbolas  my  Ibn,  and  if  it  pleaies  God 
<c  to  take  mv  fon^  then  to  my  daughli^'s  fhare  and  fhare 
"  aiike :  And  if  any  of  my  daughters  die  without  ifTu^ 
*  ttfttnarricd,  then  her  ibare  to  the  furvhrors^:  AiidM  all 
M  my  fims^and  daughters  die  Without  Iflue,  then  over*^ 

<Here  vas  an  apparent  eftate  for  life  (with  a  Tcry  ftrong 
jwdbednllty  of  intending  to  carry  it  further)  and  yet  the 
court  was  of  opinion  no  eft^^te-tail  in  the  daughters. 

Lane/borough  and  in/vc,  1  a|>[»rchciia,  is  a  culc  in  poiiu  j     ^^7  J 
both  againl^  the  reftraining  the  words  bennftt  r  to  be  bom  to 
the  children  of  Lady  Rachtly  and  againlt  railing  eftatcs  tail 
by  implication.    Determined  by  eight  of  the  judges.    EI-  . 
tales  in  xiuSi  to  preferve  contingent  remainders.    James     *  \ 
Lme  was  tenant  ibr  life  \  remainder  to  his  heks  malei  as 
purchaibrs. .  ^ 

J(mes  Lane^  the  father^  feifed  of  the  reverfion»  makes 
fakwill;  a  devife  to  J  tmesj  and  fays,  I£  mj  Ton  James 
*^  &  without  iffiie/  meaning  plainly,  to  tak^  in  his  <£tii^-' 
lets ;  remaitider  over.  It  vras  refblved  Frances^  the  darugh* 
tcr  of  Jamti^  who  died  without  iillic  male,  (hould  not  take. 

It  would  not  hold,  in  our  cafe,  that  to  raifc  eliates-tail 
by  implication,  nor  by  reiiraiiiing  ifllic,  lb  as  to  ri<iuirv  illuii 
mjle  only :  Nor  here  to  reftrain  ifliic,  ib  as  to  lignify  iiliie 
of  the  marriage  only. 

This  muft  be  the  reaibn  why.  Mr.  Kettfon  entered  a  pro- 
teftt^pinft  citing  cafcs>  by  faying,  every  wiUiioodon  its 
om  ground. 

Imaftfiy}  this  is  not  only  an  eftate  which  b  not  limited 
lb  as  to.take  place  according  to  law :  But  that  no  lawyer  in 
hottfe,  without  altering  the  intent^  could.  liiake  the  do* 
Vifc  confonairt  to  law.r 

([Lord  Al  J,?, J  field — To  be  iure,  it  is  a.  \  cry  important  cale, 
though  very  impcTfcctly  rej^>orteJ  in  the  pruiicu.  cuics,  which 
make  an  impo^bility^  by  making  the  lenior  judge  fpeak 

The  cafe  citQd  from  ray  Lrrd  Raymond  is  not  his  own 

itport.  Here  was  limitation  in  tail  male  to  the  fons  of  James, 

the  younger,  as  appears  by  exprefs  limitation  in  the  detemu- 

Itttioa  in  the  Houfe  of  Lordsj  tho'  omitted  in  Iiord  Raymond. 

and  Lbyd.   John  LMf  fqn.  conveyed  the  leafe  ' 

and  releaft  to  the  ufe  of  hintkiellFy  for  ninety-^mne  years,  if 

he  fiuHdd  fo  long  live  >  fame  remainder  to  J^hn  i  remainder 

to 
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to  Elizabeilff  wife  of  Jcf/ffti  for  life,  remainder  to  tnifte« 
during  the  life  of  the  two  jfoh.'ij^  to  prefcrve  continc^c^rL  re- 
mainders*, remainder  to  the  ilTuc  of  John  the  younger,  ia 
tail  male  i  remainder  to  himfelf  in  tail  m«ilc ;  reverliori  in 
fee.    lie  had  four  Ions,  and  by  his  will  dcvifcs  after  the 

.  death  of  John  X\\\i  younger,  to  Ul^onms^  the  fecond  fon,  in 
tail  male  \  remaindQi^  to  I^aul,  ibe  third ;  remainder  on  his 
d^ath  without  iifue  inal«»  and  none  of  the  brothors  ihripg^ 
to  the  fourth,  in  fee.  : 
Thi$- reporter  nfta]pe»  U  faidf  the'  will  19  revivedy  wfaiA  if 
npnfenf^' .  It  is  better  report  m  SaUeU^  though  mat  tm* 

]  acti/*  If  he  haddiipofed  of  the  revecfion  trndor  the mm^ 
riage  jfettlemcnt,  it  would  cotijie  within  our  cafe* 

.[Tbi'?  was  ikurmiacd  a  veiled  remainder  in  Piter,  :hc 
fourth  ioii,  and  the  court  (aid,  this  was  the  cafe  of  a  rever- 
lion  expectant  on  an  eftate  tail,  deviled  after  death  cf  te 
nant  in  tail,  to  another  in  tail  :  This  not  an  executory  but 
imm(}diate  devife^  and  from  and  after  only  dcciam 
when  It  ibould  veil  in  poHeinon.] 

fioUnes  an4  MeymlL  There  was  an  ezpreis  devife  to  the 
daughter  and  the  heirs  of  their  bodies ;  remainders  om> 
Here  it  was  evident^  thai:  he  meant  remainder  to  the  ivKV^ 
Yor  on  tfie  defitb  of  either^  If  there  had  been  more  than 
twpy  they  would  not  have  raifed  an  eftate  tadl  by  implkatioB> 
If  the  queflion  had  been,  how  the  after-horn  fons  were  to 
take,  in  our  cafe,  it  miirht  have  applied. 

The  rtalon  agcunit  r.iiiing  eftates  tail  by  implication  be- 
tween more  than  two,  is  the  uncertainty  of  the  ellate. 
This,  then,  applies  rather  more  againit  Mr.  Ke^iy^ft ;  for 
Ihore  #ight  have  been  more  than  two  after-^bom  ions,  and 
the  uncertainty  of  what  eftates,  md  in  what  manner  th^ 
are  to.  take,  a&£^s  tlie  quedioa  as  madk  on  that  ground,  as 
it  does  Holmes  and  MeytielU 

IM,  3 13.  feifed  in  fee,  makes'a  couveyance  to  A* 
mainder  to  Bf  and  C  fucceffive,  without  faying  ftatt  mmh 
fiati  in  charia.  B.  and  C*  can't  take  immediately ;  they  att 
not  parties  to  the  deed,  and  the  remainder  void  for  uncer- 
tainty. I  fuppofe  this  artc;5ls  the  devifee  us  well  as  the 
grantee.  The  title  of  the  ht  tr  at  Liv  if  a  certamt^  :  It  tnuji 
defeated  by  fomething  as  Jirong  as  itfelf  If  there  be  two  wills, 
and  priority  gr  pofteriority  is  doubted,  neither  caxv  ^ 
ctfea. 

If  devife  to  John  Bmhb^  £fq*,  of  the  county  of  Middle- 

■  V 
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fmt'Ttmuntkn  to  his  two  nephews/  atu)  th^  be  twpet** 
&m  anftming  the  defoipfiaiG'tli^  whole  deirif^fs  VMdt^ 

il£  {  raneinlMsr»  «Mr.  Jb/^wt  fays,  he  devi^esl*^h  ^ftatt  tdl 
to  the  ions  aheadyr  imm,  in  et|M^s  tferitii^,  ^^hlfive  of  the 
after4MDiifi  foQf. '  Therefore,  tliere  is  no  cltAie  tail^  by  im- 
plication  to  uv:  after-boni  Tons;  aiul  yet,  by  arid  by,  he  ^  ^^9  3 
mairjiains  ;in  cihitr  tail  in  tiiofc  nfter-boni  (bn^,  by  implica- 
lion  •,  ajKi  thi-.,  iie  fays,  is  rmjaiur  i^  fielis :  Whereas  I 
think,  it  is  rnther  fic/l  i/ur  tx  iliJjocus,         '  '   '  ' 

1  think,  i  have  proved,  that  it  can't  operate  as  3rTemam- 
dee^  mar  as  reih-ained  to  die  ions  of  Lady  Racke/ yhbr 
eitates  tail,  hy  implkMicil^  tbtboafterMk>rii^ns ;  nor  as  k 
liirpofal  of  the  merfioti  imder 'the  ^msbrria^  -ibtleiaem  . 
thercfofe  ^eve  mtnma  onty  tint  it  fliould  operate  as  tti'ex- 
eootefl^  cletiii^friudll  ctmiot  be,  I  ki^mbly  fiibiAit,  corifiAent 
with  liie  ivies  of  kw,^  ]io9>V7ith  thiit  uniformity  of  decifions 
ncceflary  en  jndgment^,  and  which,  I  am  confident,  your 
Lorulliip  will  alvv.iys  iiuiiiiuiii  here,  as  U  ng  (and  very  long- 
iiuy  th;it  be)  as  your  Lordlhip  lhall  prLlklc  in  this  court. 

Mr.  Ktnjofi^  in  replication — I  have  looked  into  more  re- 
p  Its  than  1  have  cited,  by  lonie  fifty :  Many  of  thofe  cited 
on  the  other  fide,  I  thonght  were  to  be  paflTed  o?er»  as  they 
didt  not  feem'to  be  to  the  points  The  Iefi]*iied-8ei;}eant 
opened  with  a  ruk,  \H^d^  I  hope,^  will  d0cid<»  liie  pcnat» 
tb9t  ibfUfiuth^i  mHnt  'su^  ttf  tikgptact,  wh^  mi  tmtriHj 
t9  law^  We  differ  oalf  In  our  <et!Obpikfsi&  of  If^ii  agreement 
QrflooMaety;a:Jte.thie  cafe  of  RohitfwatA  Robitfon/ihc 
cowt^idetendiiied'  r  <ttfiemiit  efbte  t&  what  ^  ttftsitor 

ccrtainl^r  meant :  But  the  teftator's  primary  intent  was,  that  ■ 
dcvHcc  fhould  take^  and  the  court  would  fullil  that  in- 
ttution  as  far  as  by  law  they  coiildi    It  is  not  pretended 
Herc,  that  t\\c  heirs  of  Sir  Tiy.nuu  M-r^an  are  incapable  o£- 
taking  i  how  they  ihould  take,  the  court  will  fee.  "  * 

I  did  not  quote  Holmes  and  Meymll  as  a  cafe  m  point,  but 
for  the  &kc  of -JLord  'Chief  Juitice  Pmheri^n^  jodgment 

a.    '  t  "•/•'■•  •  ^  '  hi 


1 1 


*  r  hdie«&  it  willMnr  to  mtf  mder,  Uiat  the  dtvife  is  only  vtiA  Ih  . 
fuch  tiy^iC^l^ocbaig  fan  bo  found  to  expltio.k  v{>on  tlie  will :  iD  .whick; 

coarts  will  czuh  at  the  flighted  circumftancc,  to  dctrrmine  the  pcrfon, 
TiskKT  than  the  wiil  IhouM  fail ;  nay,  even  parol  evidence  ha;>  been  admits' 
ia  favour  of  a  will,  upou  fuch  a  cafe,  to  cxpiaiu  the  pcrfon  intend-* 
^  Cta»t  pquf^t^vc,  tjf  la^  at  Uatt,  and  perhaps  upgn  jhc  raetal 
princi|fe,  and  the  difeAiontof  the  ftttiate  of  wilb,  for  the  favounbie  con- 
l^rj^Qti,  rvely,  if  ever,  been  difpofed  to  let  in  the  heir  againft  the  <z<- 
^nU  Ucclaration  of  the  tcftator,  who  appoints  another,  while  there  ^ra$ 
^7  pofEbility  of  vacing  ontj  by  luiy  mm  ^  fMcivablc  cvidcncci  vrl^ 
^  other  wai,  , 
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In  the '  cafe  in  Lord  Faugisn*s  Repents,  259,  the  iUtd 
of  the  proportion  there  bid  down  has  beoi  moch  doiffe|i 

Lord  Cliief  JiHVicc  Wifmot  faid,  that  he  had  often  dodbt« 
the  polkion  there  laid  dow.i,  that  an  heir  cannot  be  difinhi 
ritcd  but  by  ncccilary  implii  atioa.  Thai  he  could  jra 
there  haci  been  added  >  cr  plain  intention*  ' 

The  calc  of  Ltinefbarough  and  For,  I  uiiderftand,  was  a 
eibite  ibr  ninety-nine  years  to  James  Lant'y  and  after,  a 
eftate  to  the  heirs  of  his  body.   The  Lorcb  were  of  op 
nioiii  thtft  the  eftate  of  Jmnts  could  not  be  enbi^ged 
*  Impicaiiofi.   I  will  venture  to  fay,  that  it  cannot,  ^ 

only  i  duRtd  httereflr,  be  enlarged,  even  \rj  expreft 

[Lord  MamfieU  faid,  there  was  no  qadUon  there 
the  heirs  uf  ihe  body  oir  Jaridj.^ 
[  170  ]      I  hope,  either  by  excluiion  of  the  after-born  ifliie,  or  H 
raifing  eflates  to  them  by  implication,  the  limitatioil  OVd 
may  fkand  to  the  lieirs  of  i'/jofmu  Morgan,  ' 

Lord  Mansfield — As  at  prcfent  advifed,  I  cannot  wil 
a  farther  argument,  the  fubjc^  has  been  fo  well  argued  0 
b0th  fides )  and  all  that  can*  be  faid  on  it  feema  to  )l>^ 
haofted:  But  if  the  partis  deiire  a  farther  argumieait 
ihaU  certainly  give  it. 

On  itiotioA  made  on  behalf  of  Mrs.  Joncsy  the 
it  flood  for  farther  argument. 

IZ  February^  ^773* 

Whether       Lord  Mansfield — 'The  only  ground  you  went  upon  to 
|^*^jJ^^port  it,  as  an  cxecotory  dcvife,  was  a  dying  without 
the  wofdt  hi  the  life  of  teOator.    This,  I  think,  is  not  within  the  i 
to  the  Tons  tent  ol  the  lefhitAri  and  therdbre,  It  did  not  toiloi 
of  the  firft  Tiie words  would  carry  to  the  iflut  of  the  fecow 
vi^^'^  If  the  meaning  reifaaxm  diem  to  tik  £rft,  tkerewiOfill 

qucftion. 

■'^fcrther  a  But,  ilippofe  the  meaning  pf  the  will  dont  coafiac  tb< 
^^J^^^f****"  words  tothcfirft  iiTue,  then,  whether  there  is  not  a  doublj 
Contini^ency.  And  though  in  the  cafe  of  the  Duke  of  it^' 
fclh^  luch  double  contingency  ^v?s  thought  too  remote,  ^ 
I  need  not  quote  Saberton  and  Sabertoff,  and  many  odMX  0 
the  modern  cafes,  where  it  has  been  held,  that  if  the 
contingency  never  arifes,  (as  in  this  caie,  if  there  w&f 
after4>om  ions)  then  the  detife  over  b  good,  aa  indQit 
time  of  law. 

I  fpcak  no  opinion  j  but  would  Jicir  every  poiat  argued. 
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QoeAiaB  too,  Wh^liier  here  it  ^ot  lat^mpfAde^to  wiitthtr 

I  d!tcr->bom  fbn  ?  who  has  a  power  given  him,  whenever  J^^*^*^^ 
(hall  be  bom,  <sfc\  to  appoint  jointure,  i^ndmakc  Icalcs,  ^oc?  not 
the  umc  manner  as  the  other  Tons.  t*kc  by  cx- 

1,  The  cafe  came  on  again  Trinity  term,  4th  of  Alay.  pwftdwifc, 
'   Mr.  Dunning — ^This  cafe  comes  before  the  court  from 

Chancery^  for  ibe  opixuoa  of  the  court— -^1  ihaU  iiste 

^  lOrtlv. 

Sir  WiUtam  Morgjon  makes  a  dttd  of  firtdoBMBt  previ* 
to  Ins  marriage :  Edatcs  tail  arc  glflP>  m  the  ufi^ 
lianner,  toliis cUbftandotkeviiMis^  thmiMfcrfionlo him* 

l&a  be  makes  a  wm  aim  his  fnapriage,  and  diTpdlbt  of    '  7 '  ^ 
(■eeftftei  to  hb  joungeft  ion,  JSdw^rd  Ahrgan^  and^tke  ' 
ars  male  of  his  bodyj  then  to  the  cldeft  fon,  in  like 
JDinncr  j  remainder  to  fon  to  be  born  after  liib  cieccafe  \  dc- 
vb'es  over  to  his  brother  7*.  Alorgany  for  life  *,  remainder  to  - 
fhis  heirs  male  ;  remainder  to  himfelf,  in  fee;  Thus  of  the 
■cftates  piirchafcd  llncc  the  marriage.     As  to  the  eftntes 
^hich  he  conHdcrcd  in  himfelf,  unucr  the  marriai^c  icttl^ 
iBcat  5  he  difpofes  of  his  eftates  in  Monmouth  and  Giamor^ 
"fony  after  failure  of  ilTue  of  -his  fons  already  bom,  and  of 
V  (^her  faa  lawfully  begotten,  and  hmafier  to  be  born, 
his  brodttr«  T.  Mirgai^  for  life;  with  remaunder  to  the 

He  iMde  tUt  will  the  third  of  Jiprll^  1701,  and  died 
24th,  leaving  iflue,  William  and  Edward  Morgan^  and 
dau^tcrs,  RacM  and  EHzahdh,    William  died  an  infant, 
I  it  1740  ;  EdivarJ  at  the  age  of  twenty-one,  in  1746; 
^thcn  Ra^kl  died  wiihout  ifiue,  and  Elizahdh  only  furvived. 
rAt  this  time  the  queftion  in  all  wills,  is  the  clear  intcntioii, 
I  vhidiifs  the  duly  and  inclination  of  the  courts  to  follow. 
^    Sir  Charles  Morgan^  nepliew  of  the  tcltator,  v/as  living  Tinr  tt  (la- 
K  the  time  of  the  teftator's  dcceifc,  and  entered  on  the  t^r  meant 
of  hb  Ikher  and.  brother,  and  is  in  pqfleflion.    If  ^^^^^ 
tej^ttor  vkB^  i|  will  be  contrary  to  th^  intention  of  the  befoi«  hb 
>*  If  ^  w»rds  i^fr  bom/on  are  conikkred  as  pr^  daitghier. 
hA^VBoK  to  his  Drothen»  they  may  be  underftood 
.  tMdj'Hachf/y  under  the  marriage  fcttlement. 

IWi'wm  was  maJc  in  the  tdlatcr's  hli  illncfs :  I  think,  1*»»«*^»y*f' 

r  r  ter-oora 

L       ii.ert,  be  mult  have  mc^-nt  atter-uura  ions,  or  for.i  he 

whom  I^dy  Rachel  might  probabiy  be  enfient,  rnd  \vho  muft  1m»vc 

_  might  be  bom  after  his  deceafe.    Beiides,   in         will  J^^JJ***^ 

Pokes  Lady  Rachel  f^iianlian  of  ihcfe  aficr-bLrn  cb'l- 
r  which  ihe  could  be  of  1^  others  but  fuch  as  were 
•      P  to 
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to  be  born  of  her.    If  it  fliould  be  prefnxniedi  the  hardliiip 
would  have  been  great,  if  he  had  got  over  the  then  iUnc&: 
Either  in  that  eaie  he  would  have  had  an  of^rtimityi  and 
clination^  probably,  on  having  chiklreh  by  a  lccoii4  nar« 
riage,  ,to  have  altered  his  will,  or,  if  he  had  not  sdtered  it, 
it  h  determined  on  the  concurrent  teftimonf  of  Sir  EarMn 
JVtjriGt^  Lord  Chief  Juiiicc  Df  Gf  i  ]\  and  Lord  Chief  B»» 
rtn  F^irLi  fy  that  a  marriage  and  children  was  viriually  2 
revocation  of  a  precedent  will. 
Thnt  the        i^'^^t  t:ake  this  meaning  ?,s  large  as  pofiible  when  he  had  wr 
contingcn-  aficr-born  iiiue,  tiie  next  remainder,  in  the  intention  of  the 
bonidii]-'  and  operation  of  law,  takes  immediate  etfc^t.    If  the 

drrti,i»hat«-CO«rt  over^rules  this  ground, /they  will  over- rule  not  only 
ever  it  the  authority,  but,  which  is  more,  the  good  fenfe  of  many 
^*^^J^V^"*^"  cor. current  determinations*  But  it  h  faid  here  is  no  abfohi^ 
pcningrtiie  ^^^^^^  9  cftatcs-tail  uiufl  be  railed  *  by  expreis  words  «r 
next  re«  necedhry  implication*  What  neeeilsuy  implication  meaiM^ 
niaindcr  hut  plain  implication,  I  can't  tell }  and  if  it  means  any  tlttog 
imna«^c-  ^  apprehend  it  would  not  have  been  nfed  at  this  dayi 

No  crofs  rjinuiiula  would  c\vr  take  elVvLt  by  neccflary  im- 
L  *172  3  pli<-«'i-iun.     I  underrtantl  the  court  dvopt  iomethint^  latt 
Term  about  a  contingency  with  a  doiible  afpc<5l,  which  h  » 
quaint  phrafe  I  lio  not  perfectly  imdci  ilnnd— But  if  it  me^nr, 
as  oatrult  on  one  event,  the  entire  eliate-tail  to  one  pjrlon; 
and  if  luch  an  event  happens,  then  the  entire  to  another  per- 
fon  ;  i  taice  this  not  to  be  inch  a  cor^Hngency :  But  this  is 
lb  far  a  contingency  with  a  double  ai'pciSt,  as.  to  baveconfr 
deration  of  the  after-bom  Tons,  and  if  none  are  bom,  thai 
on  that  contingency,  a  difpoTal  looking  immfidiately  to  tfaft 
heirs  of  Sir  Tl>omas  Morgan* 
a     Lord  Mansfield — Are  you  not  aware  that  a  double 
cfmri;!  a'l-*  g^»cy  is,  as  in  the  Duke  of  Norfolh\  Cafe,  where 
cy,  wall      were  three  or  (our  llich  co:uin<;enc  ics.  - 
donbicaf«       \ZiihcrU',i  and  Sjky^o/i  there  quoted;  Stn /:/ty  ^nd  Leigh, 
pcd.  is  born,  he  takes  the  wIk^Ic  ef^atc  imnuivUately if 

no  fuch  Ton  is  born,  then  the  dc  \  iie  over  is  good.    1  di/a*t 
,  confider  this  as  immediately  alieeiing  the  c;de,  hut  only  qrr' 
cunquc  viJ  Jntd,  it  was  taken  hold  of  to  fet  the  argument  la 
all  its  lights.] 

This  is  an  cfhite  of  inheritance.  I  admit  it  would  not  be 
good  as  an  executory  deviie  i  that  there  is  no  exprefs  \\wisi> 
tion  I  acknowledge:  However,  there'  is  an  implied  one 
Then  as  to  the  power  of  jointuring  to  the  aftcr-bam 
fons— »  , 

Lonl 
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Lord  Mansjield — This  ilruck  me 'very  much  :  But  I  take 
k 'tis  only  of  the  eftates  he  was  fcifed  of  in  fee,  not  ui  ihuie 
in  ^l.mnouth  an  J  Glamor ganjlnre.  * 

I  underftand  that  after  the  death  of  the  elder  l^rotiier, 
the  voaii;':jr  Ion  was  to  take  all,  and  would  be  in  oofTeflion 
of  the  wliole  ;  and  as  to  which  ellatcs  arc  concerned,  the 
provilb  fays,  "  ail  the  eilates  of  which  he  was  or  ihould 
"  hereafter  be  in  polTeflion  j"  and  that  the  fame  power  of 
leafiog  and  jointuring  ihould  be  on  one)  and  not  on  the 
other^  or  in  a  difierent  way,  was  unlikely :  And  this  power 
H  to  ariie  on  and  not  before  their  coming  into  pofleSon  \ 
b  that  though  it  could  not  take  effed>  perhaos,  as  to  either 
cf  ^  ferns  provided  for  under  the  marriage  Settlement,  el- 
tWas  to  the  part  into  which  the  youngeft  was  to  come  firft 
into  [wlTelliuii,  ur  liiat  into  which  the  eld^i:  j  vet  as  to  the 
otKcr-bfirn  fons,  it  might  take  eliecl ;  and  then  there  is  a 
ticNifc  by  ir»i[^ru  ation,  or  cH'e  the  after-born  Tons  may  be 
iocint  of  the  Ions  of  Ladv  R  i  'hcl  onlv,  and  if  that  be  the 
cafe,  it  makes  for  us.  And  laltly,  as  i  underiland,  the  cafe  [  1-3  1 
of  Lanejhorough  zud  Fox  is  made  of  importance  to  the  point ; 
If  my  ] :  rned  friend  (hews  in  what  they  a^ee^  I  promife  to 
ftnv  in  what  they  d'^r* 

LoidMaMs/kld'^amteDd,  that  neither  the  brother,  nor  For  the  <k- 
Iktvolbos  of  that  brother,  took  any  thin?  under  the  will,  tfT'!' 
pythe  reuduary  dauie.   I  mamtam  it  td  be  an  executory  executory 
fcfife  after  an  indefinite  failure  of  ifltie  ;  and  therefore  too  dcvtfc ;  u>o 
remote.    The  intention  of  the  tctlator  will  be  llip-urted,  rc"io'^^i«nd 
!it  not  agamu  the  heir  at  law;  except  upon  clear  proots.  ^^j^ 
iac  intention  of  the  leftator  alfo,  however  clear,  cannot  be 
romplicd  with,  if  not  confonant  to  law.    The  refiduary 
:laiile  is,  »«  As  to  all  my  cftates  not  hitherto  devifed,  I  ve 

*  ind  bequeath,  in  cafe  my  Tons,  born  and  hereafter  to  be 

*  hom^  die  without  ifTue  of  their  bodies,  lawfiiliv  to  be 

*  begotten;  then,  in  fuch  cafe,  and  if  it  lhall  fo  happen, 
1 1  give  and  bequeath  tq  my  brother,  i^c" 

LHe  fpeaksy  as  pliunly  as  poffible,  of  eftates  not  hitherto 
Erifisd:  Be  gives  cxpreisly,  after  «  general  and  indetermi- 
e  fi&zre  of  iflbe.  It  will  never  be  faid,  that  if  Sir  J^'i/- 
kid  bcrii  advifed  by.  an  able  convevancer,  he  would 
C  msde  a  de\  :.e  cjni'onant  to  l.nv,  If  Ll  did  not  m.ikc 

m  one,  but  one  quite  the  contrary. 
As  to  the  meaning  of  the  words,      after-born  Ton?,"  T  That  f^r 

Eit  fee  any  gentleman  arguing  this  pointj  has  fpoken  wiih  !!!if*"Jft^7 
»  foo* means,  the  heir  at  law  lhall  come  in,  if  it  be  uticcr'alr. ;  b\:t  ih  .1  it  is  ^v:.,i  J, 
^  i^ncd  \<H)  f.,f and  ibat  eiUtcs-taii  Mnaoc  be  raided  by  impUcauoi},  whcie 
jw  cfiatc « uivca^  .  DigitizufAy  Goc^Ie 
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certainty,  which  of  the  two  meanings  the  teftatbr  had; 
whether  a  general  failure  of  ifluc,  or  of  ilTue  by  h^dy  Rach^L 
Both  cannot  be  maintained  j  and  then,  for  the  iincertaiiit), 
the  heir  at  hnv  will  come  in.  But  I  apprehend,  whatever  ht 
poiiibly  might  intend^  he  has  made  the  devil c  io  gencral| 
that  it  cannot  be  rcftraincd  to  fons  of  Lady  Rachel.  A*  to 
ieftates  tail^  to  be  raifed  hf  implication  to  all  the  aiter^bom 
{bnsy  I  beUeve  thdre  never  iva$  fuch.^  railing  c£  an  efbtcl^ 
pexfons  who  had  no  previous  eftate  given  them.  Whcjea 
niangivcsanefta:teCo  bis  Ton  after  his  wif A  dofth,  ani  '  ~ 
fbrHfe  b  indeed  ralftd  tothe  wife;  but  it  is  by  an 
tion  ftn£lly  neceflary.  But  I  contendi  no  eftate  haa 
been  raifed  by  any  lower  degree  of  impUcaticxi  withcwl  a 
precedent  eftate. 

UncemiB*  Gardiner  and  Sheldon.  In  the  cafe  before  cited,  HobrM 
ty.  and  Mcsnef/^  the  court  take  notice,  that  they  can't  give  aa 

cilatc  to  the  Ions,  bccaufe  they  do  not  know  how  and  m 
what  order  they  arc  to  take.    Here  Sir  William  has  oot 
given  a  hint,  whether  they  fhould  take  i<x  remainder 
in  tail  \  wbether  they  fhoukl  take  by  crofs  remaindets  b^ 
ti;vxcn  thcmfelves  %  wbetber  fucceflive  i  or  how* 
WtBtoff(-    Cummins,  lliat  no  eftate  tail  was  raifed  \sf  die  words 
Ij^P^  «  Fpr  want  of  iflne  fliale»  or  failure  of  iffoc  matel"  Ir 
want  of  a  preceding  eftate.   I  think  the  cafe  of  Imk^ 
C  174]  rough  and  Fox  is  very  much  to  the  point,  where  the  qucfr 
on  wai,,  whether  Jawa  Lane  took  any  greater   or  Othff 
eftate  than   under    the  fettlemcnt.    The  objciflion  waf 
precifcly  as   in  favour  of  Mrs.  Jones  :  The    court  faid,j 
there  was  no  neccfTary  implicationt  and  Ids  was  not  i<if»< 
ficient. 

[LordMansfi^ld-'Hzd  he  not  anefbtefor  life  ?]  Yes;  but  un- 
der the  iettlement :  And  thofe  two  cftates  could  not  be  tacked  | 
together  in  two  inftnimoits.  What  Mr.  Ktnyon  faid  did  i^c- 
leem  to  the  cafe  that  the  efbte  of  Xtfur  being  foryeais  cnuM 
not  beenhorged*  The  cafe  of  Mmr  and  Farktt  is  firedfel; 
the  feme  as  that  of  Lamficrmt^  andiv^;^,  (except  the  elMQ| 
for  life)  which,  for  the  reafbn  before-mentioned,  and  in  ike 
arguments  of  the  counftl,  and  in  the  opinion  of  the  houftfi 
feenib  to  have  been  thrown  quite  out  of  the  qucftion.  AlJ 
then  the  decifion  was,  that  it  can't  take  place  as  an  eftate  by 
implication';  and  as  an  executory  dcviic  was  too  remote, 
what  is  the  natural  conftru£tion  of  the  provifo  i  Whv,  it 
was  as  to  the  eftates  he  came  by  after  the  marriage  tgf 
chafei  and  was  fdfed  in  fee :  And  of  fuch  cftaM  for  M 
arenadey  to  all  who  ar»  to  take  in  them.  But^  asto|he» 
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ii  mt^  \n  tail,  thej  could  even  fuller  a  recovery,  and  bar  the 
whole  iniercft;  much  UHs  do  they  wanr  power  to  grant  lea- 
fes,  and  raifc  jointures.  As  to  crois  remainders  railed  by 
In^iratlatty  where  0  tiie  precedeQt  eftate  to  raiie  ihcssi  out 

As  to  the*  analogy  from  the  cafes  of  Itiiertom  and  jUAMn,  "^^^ 
and  Ldthi  I  take  it,  there  b  no  argament&oiii'theni  ^^j^i^i^ 
ibfiffipoit  oF  t&  defile ;  becaufe  in  aUthoTe  ca(e%  there  b  gy  of  tlie 
an'e^Mia  devife  to  tkafe  after  whole  death  without  iffiie  ^"^^ 
nde  ranamder  of^  is  limited.  beitwi,**. 

[Lord  Mitnrfield — As  to  this  cafe,  I  would  explain  the 
double  contingL'iK  y  more  cleaj'iy  than  1  had  done.  If  my 
**  fons  die  without  iifuc,  then  I  give  over  ;  if  I  have  another 
"  ion,  and  he  die  without  ifliic,  then  I  give  over  alfb."] 

As  to  the  diipolai  of  them,  the  difficulty  arofe,  that  in 
oft  of  real  eftatey  an  uobom  perfoa  might  bar  the  tail^ . 
wfaea  he  came  to  the  age  of  twenty-one;  but  in  perfonai, 
it'wasthoaj^  that  there  was  no  bar,  becnufe  there  could  be 
n»  recovery :  And  thence^  I  takei  the  difficulty  arole»  But 
Aebtrdi  immediately  is  a  bar  in  that  cale^  and  the  whde  ';^ 
tMtTtfts.   Mr.  concluded  with  oblenrlngi  diatas 

ft  could  not  be  good,  for  the  reafbns  he  ftated,  as  an  im- 
mediate dcvife  of  the  reverlion,  it  could  no  way  takecti'cci, 
'but  ^  an  executory  dcvife,  and  as  fuch,  void, 

Mr.  Dunning— I  admitted,  in  fetting  out,  that  the  inten- 
tion of  the  teftator,  how(  v  er  plain,  cannot  take  cii'cct,  uiir 
kfs  confonant  to  law.    I  admitted,  that  as  an  executory  der 
'  tife,  it  was  not  good  \  but  it  is  therefore  contended,  (with-  r  j  **  r 
cut  afliadow  of  ground,  that  I  can  find)  that  Sir  WilUmn  ^ 
*  JUmrgaH  meant  an  executory  devife.  ,  Why  throw  fuch  aa 
afperdon  on  the  memory  of  my  client's  anceftor,  as  to  iup- 
j'nebelcnew  any  thmgabout  them,  or  their  diiUnOions?  or 
to  madce,  or  in  hit  did  make  one  i  The  words^ 
^  then  and  If  k  (hall  fo  happen,"  are  the  only  words  on 
_%h!ch  ir  is  taken  that  he  meant  a  fiiturc  .md  not  a  prefent 
Jiutcrcft.    I  thought  1  had  already  anlwercd  this,  and  that 
*'tio  doubt  was  entertained  about  them,  and,  I  thinkji  the 
■'xotirt  ftiil  entertains  none. 

?  "  It  has  been  fikl,  from  fome  notes  in  fliort  hand,  which 
^  Ido  not  exp«6l  to  hear  generally  in  thefe  cafes,  that  he 
'  can\  mean  after-born  in  bcith  the  fenfes;  and  therefore, 
tta(1i6  meant  neither.    He  muft  hai^e  meant  one  way  or  ^ 
die  other;  and  it  is  indifferentto  me  which  he  meant.  As. 
.16  «Ub  Kis  beetf  fald,  that  hi  crofs  remainders  there  was  a 
.  procdent  efiate  always,  the  ground  of  all  thefe  detmoAa- 
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tions  has  been  ncc .  Hary  implication  ;  in  other  woius,  plain 
-  iniCiition  :  Tf  I'lc  intent  is  either  way  ]  !  '*n,  I  can't  iec  ibi^ 
ncc ell. ty  of  jiiCi\  previous  eftate  given  by  the  will. 

In  the  cafe  Mr.  Mitvsfield  cited,  where  an  eltate  for  life 
pafles  by  inVplIcition,  there  is  no  previous  ei^ate  to  the  paQjr* 
\  fo  that,  I  think,  the  cafe  makes  again  H:  the  argument.  As 
to  GtsrJIner  anil  SUidott^  the  cafe  was  rcfted  on  the  fuppofcd 
uncertain:^,  and  on  that  pointy  I  don't  think  it  quite  Ca&e 
cient. 

^he  cnfe  of  Moor  and  Parler  was  determined  on  die 

f<^o^ting,  that  I  cr.n't  take  two  inilrLuncnts  together.    So  WIS 
tVc  (::^.re  of  I.rrr-lorziigh  and  Fox  exprefsly,  by  what  1  hate 
'  Iv^cn  a'-le  to  fee  of  the  arguments  and  cleehiuu  of  il- 
r!oi:^cof  Lorus.    And  if  I  contcntk-J,  tliat  iwo  iuArumenls 
f]iO:>ul  be  l<".Lcd  to.;Cth''r,  they  would  mal^e  agniTik  mc, 
and  1  ihoulJ  be  argiung  agninit  dccifions.    As  to  the  point 
cf  ir/.'.iinnni^  ^'c.  mv  learned  friend  -^  -  J,  it  was  of  no  ult  i 
to  thi  fe  \A\o  ii.-td  an  ei^atetail,  but  to  tboie  who  liad  an  d-  [ 
tare  for  life.    Then  it  w?w  applicable  to  nobody,  foritiij 
taken  ih  the  fcttlcment  always  as  conne£ked  with  fuch  eibtxst 
to  wliich  Mr.  Mr.vjf.dd  maizes  it  ulelels.  It  is  not,  perhaps, » 
ufclcf^  to  have  the  power  of  granting  leafes^  raifing  jc :i>  | 
turvV,  &V.  i 
Judgment       Lord  Mr.ns field  delivered  the  opinion  of  ihc  ccurt  in  the! 
of  Ac        fc  He  wing  tcrn:is  :  \ 
rvf'^A  *  J      "^^^  /I  V  /.V:/;;,  at  the  time  of  nukinix  his  will,  w.is  fcifcd 
m  f  .e  ot  Icvcral  eltatcs  in  Mmuiouth  ana  Qndinorgdn,  ana 
clib  cf  eqritics  of  redemption,  and  of  eftatcs  in  Brean\ 
and  h?A  rr?at  cltates  in  Monntcuth^  under  the  rettlcmctit-  - 
li^tztt  to  himfelf  for  life  \  remainder  to  the  hlue  of  Lauy 
Rarhc!^  in  tail  mile;  reverflcn  to  himfelf,  in  fee: 
prQYi{i.ms  in  truft  of  the  ufual  contingencies  of  a  fon's  bc- 
[  176  ]  iiig  cr  not  being.    Having,  therefore,  this  reverdpo  in  fej 
and  feeing  liis  elucflfon  greatly  provided  for     the  roaaiagCi 
he  gives  to  hl^  youngeft  fon  Edtvard^  in  ftrift  fettlemeot; 
remainder  to  JVulinm  5  then  to  the  after-born  fon,  whoBL ' 
Jie  ii'inkcs  rifv>  tenant  for  life  5  remainder  lu  hie  brother  " 
Jtf'-'^  i  -:.       he  next  uijjxjritlon  reg^.rds  the  quefrion. — r<^f 
the  lake  of  the  Lir  T^vAjludints^  I  cite  fo  much  of  the  ciic 
Fci-.-^fmnrli  zz  it  \z  my  iritent  and  meaning,  that  if  all  n^)' 
f;  -".'  ,  and  fnchhercafur  to  be  born,  and  their  ilTue  iiwl^  • 
<*  rf  liicir  b()::ics,  lav/fiilly  to  be  begotien,  as  aforefAi^^* 
(which  has  nothing  to  be  referred  to  but  the  difpoi.d  in  fff  • 
pr.  cr'dent)     die  without  iiTue  male.    In  cafe  and  if  it  lliili 
«i  &  happen,  that  my  fons  IViUiam  and  Edward  die  vHh- 
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out  ifluc,  ?.nd  any  other  after-bom  fin  without:  iii'uv^,  then 
**  I  j;ire  the  remaimUr,  which  is  a  word  of  importance,  and 

all  rcvcrljons,  ^c,  which  arc  words  in  courfe,  to  my  bra-  , 
"  thcr,"  in  ftri^  fcttlcment,  as  before  to  his  ions  :  And 
this  he  does  with  the  fame  powers  as  under  tlic  marriage 
fetticment :  Remainder  in  tail  mate  to  hU  brother's  fons ; 
icverfion  to  his  own  right  heirs,  in  fee.    Tl^c  qiieftion  the  after- 
arlfes,  whether  the  devife  not  too  remote  i    Before  1  come  l>orn  fons 
to  this,  a  queftion  anfes,  which  is  very  material.   Whether  'Jj/''''' 
it  is  to  be  conftrued,  though  there  are  are  no  words  to  rei^ 
tnun  it,  that  the  limitation  in  queftion  extends  to  the  Ibni  by  Lady 
Ittmight  have  by  any  marriage^  or  thofe  hy  L(^y  Rachel  only.    R^^^hcl  oup. 

There  is  a  power  given  to  his  cldci  t  Ions,  io  to  his  young-  ' 
eft,  when  they  come  refirA'tively  inio  polil'llion,  to  make 
leafes;  the  fame  power  is  given  to  his  brother  ^homaf^  and 
his  heirs  male,  wkcu  they  come  into  poiieilion  tuccel* 
lively. 

Queftion,  Whethw  the  limitation,  as  to  all  the  lands  nn-  whether 
der  the  fettlement,  is  not  void  ?  If  it  is,  the  daughter  is  en-  the  Ilmita- 
titlcd,  as  the  rc\-crfiou  was  in  Sir  IVillwin  in  fee.  loid°7/- 

it  is  contended,  that  hj  the  after-'bom  fons^  is  meant  fins  ^  a'cfen* 
ef  any  fuccuding  marriage  ;  which,  there  being  no  previous  dant  enti* 
iiaritation  to  the  iilbe^of  fuch  fuccecding  marriage,  then  d«d. 
there  is  a  limitation  of  a  fee ;  but  fuch  a  fee  which  the  hw  * 
trill  not  allow,  but  upon  ccruin  reftriclior.s. 

It  has  a ircr wards  been  contended  upon  a!^.(>(»\cr  point. 

Mofl  of  the  d'lfpuies  in  the  ivcrld  ^ri/e  from  ii  ords,*     It  \i  what  \% 
fiid  n  ncccfary  impl'irntiju  muft  be  ;  and  ih'ts  funffory  imp/:-  cciiary  im- 
r^iibn  miiil  be  an  irnpofjihiliiy  io  h  otherivife.    There  never  plication. 

luch  an  one.  A  neceffary  impHcaticn  is  fuch  as  does  fwt 
'OMnt  a  onjeButtj  but,  upon  ' the' wliolcj  cannot  be  doubted 

m  ttie  cafe  of  CTrringtm  and  Hellier^  a  man  his  will, 
BOx^g  to  make  a  family  fettlement,  and  to  prevent  the  re- 
AMbder  from  being  barred  by  the  tenant,  he  having  no  j-  - 
tebold,  ipade  an  cllate  for  ninety-nine  years,  fkefbmtld  *•  4 
filmglroe:  The  drawer  omitted  the  words,  //  h,  jhcu/d  fi 
kn^  l'roe.  It  v>.is  Ihq  fjlbU  he  llioiiUi  give  an  efbate  for 
ninety-nine  ycar^  j  hut  Lord  HardujuLf  on  the  general 
victr  of  tlie  cafe,  thouj^ht  the  words  were  to  l>e  added,  to 
fUabify  ihr  plnin  i^it^-r/f.  StTjc.Tit  Hi!i\  in  Opening  faid, 
there  was  no  doubt  of  the  inientiou  j  but  that  it  was  not 
fircxprdTed  as  to  take  eficct  by  iaw*    Mr.  Matisfield  pretty 

ftrondy 

*  Vide  £0«7  oD  Human  Vwki^Bmiik^  4,9,  i%  i-i*  * 
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ftrongly  doubted  the   intention ;  and  when  inrention  ii 
doubted  by  counfcl,  without  argument,  1  own  it  goes  2 
great  way.    -Sir  IViiliam  Morgan y  v/ho  had  moft  amply  pro- 
vided for  his  daughterf?,  being  poilclTed  of  a  very  great  ei- 
tate,  after  default  of  heirs  male  of  his  body,  unvkr  the 
fettlements  ghres  to  hk&  brother,  whether  he  thoiig;ht  of  s 
Fccond  marri  '.f^^,  or  no :  Neither  he  nor  the  drawer  plaior 
lyi  had  thought  of  aa  execotory  Atn^   How  I  tkmtk 
tberdbre ,  this  <la4fe  maif  be  ivipported  acooiding  tft 
iBtentkHi  of  the  teftater*  two  ways   Firftt  if  be  had  %  mv 
to  a  fecoftd  marriage  ^  if  tliat  had  taken  effe£t,  wxoiytifld  la 
what  has  very  juftlf  been  fM  by  Mr.  Dunmng^  this  mmm 
riage  wi^h  ijfue  would  have  been  a  revocathfi  of  the  fcttk* 
jnent  and  will ;  fo  that  Uic  brother  would  nut  have  taken 
the  reveriion  till  after  a  general  failure  of  itlue  ni^le :  But 
taking  it,       I  verily  believe  to  be  meant,  oi  L.idy  Rachd 
oTtiy :    live  teftator  was  in  his  Injl  Hi  fiefs ;  the  will  thutt 
weeks  before  his  death ;  he  makes  Lady  Rachel  guardian  and 
tMecutrix,    He  difpoies  of  the  remainder  by  the£b  words 
exprefsly,  remnirtderi  mot  remainders^  as  oonQdering  what 
eibite  he  had  to  give,  and  finding  it  was  only  what  ihooki 
|)e  remaining  in  him  afttr,  the  failure  of  the  ejlates  fartiadaflf 
ImHid  under  the  marriage  fettlement  s  tnis  which  remmndmht 
givesi  under  thai  de/criptiot/y  immetKaUfy  to  his  brother,  widi 
the  feveral  fubfcquent  limitations  over  to  the  ifluc ;  reverfioa 
to  hiinloli  iii  iLc  ilU  referved.    iiut  tiihuig  the  word^  /^i/r- 
horn  fons  in  the  largtjl  fenjey  what  vlU  be  the  coiifequcnce  ? 
That  the  ioas  nj  any  other  marriage  ihail  rake  an  ejati 
ialL 

In  cafe  I  fuppiy  the  words,  "  In  cafe  my  fons The 
foTis  I  h^ve  now,  or  any  hereafter  to  be  bom  fon  of  atrj 
ether  'iclfe,  Luvfully  to  be  begotten,  fliall  die  without  iJue 
ni  thcii*  bodies,  kwfiilly  to  be  begotten,  then  ramaindcr  to 
Sir  Thmas  Morgan  f  What  then  ?  If  Sir  Ibmma  Mergf» 
is  not  to  take  till  after  failure  of  the  ifliie  makf  he  not 
meaning  to  difinherit  any  of  his  fons  \  it  then  follows,  that 
they  take  an  eftate  tail.  And  the  other  fons  are  issk  exam^ 
hmo  they  are  10  take  it ;  fcilicct^  fuiceffive<,* 

As  to  the  power  of  jointuring,  ^c,  which  IS  pro^xif i  ■ 
given  to  tenants  in  tail,  if  it  extend  to  all  fhc  fhns,  as  well  011 
cfiates  under  the  fettlement  as  in  fee,  (?.iui  dint  part  whicK 
ainpowers  his  hro&iiar^  and  the  iiiuc  oi  hi&  brother*  whoi 

4h«J 
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tkcf  fiudi  ccnie.ibccefiively  Into  poileOion,  can't  pfOperlyt  I  [  178  3 
ftSaskf  pLftend  to  the  £Bttkd  edates)  then  it  is,  as  clear  and 
fiffiS^  at  poffibict  an  cftate  uil  to  the  (am  ham,  aii4  after 
to  be  horny  in  the  firiAeft  fcnfe ;  remahidcr  Ux  taSl  to  tut 
Inriicr;  rcvcrBon  ip  honfdf^  in  fee.  If  we  are  to  oonftnie 
ddrat  aai  cxecotorf  defife,  we  are  defired  to  Jhain  a  con^ 
firmBwn^  in  witr  to  fet  aftde  the  tefiatmr^s  ivhole  ti-i/l  nnd 
intent  J  n-hich  ouyrf  r.ot  to  be  done.  We  fliall  make  our  iv;7:-  , 
fc^e  accurdiiig  to  our  prcfent  opinion  ;  auJ  if  we  UiOuIU  *4i- 
Wroor  opinion,        will  have  it  argued  again. 

^ft  nevrr,  T  believe,  was  farther  agitated  in  the  King's 
Beoch  :  and  the  Lord  Chief  Juiticc  made  his  decree  acM>fid» 
iag  to  the  certificate*,  from  which  decree  Mrs.  Jones  ^p^  ' 
pealed  to  the  HaaSc  of  Lords^  and  the  counfel  bepn  to  pe 

terd,  jlpri/ t2,  1774. 

*  At  the  fame  time  a  crofi  appeal  was  broti|^  agaiaft  the 
teee  of  the  court  of  Chancery,  concerning  ibme  cqpf« 
held  bnds  under  the  (arae  wtU }  and  hoth  were  proceeded 

apNi  together.  The  queftion  upon  the  copyholds  was  bc- 
&K  the  Lord  Cli.iiiccUor,  at  the  littings  after  Triwiy  term, 
T775 ;  bwt,  -as  the  qucftion  which  was  before  the  King's 
Bench  appears  mucii  the  principal,  it  fcems  better  to  take  to- 
gether what  relates  to  that,  though,  for  convenience  of  the 
pirtics,  both  were  argued  together  before  the  Houfe:  And 
i  ihadl  have  principaUy  taken  the  argument  m  fuch  parts  as 
Me  iktle  or  not  all  urged  before  the  court  >  of  King's 
Bench ;  and  which,  thoa^  they  did  not  feem  immediately 
tn  afie^t  iht  :dedfion,  appear  to  contain  fevml  uff^fid 

CEitTiFicftTB  was  returned  acevrdtnglyy  and  the  Lord 

■Chancellor  made  his  decrfe  purfuant  to  the  cer- 
-TIFICATE  :  From  which  an  AVr^hAi.  was  had  tn  xhc 
House  of  Lords,  and  by  the  advice  of  all  the 
Judges,  beckee  AFFijiMjiD* 

*   The  King  againjl  NewmaOt  and  others. 

Oa  tie  Gami'^AH. 

* 

QlN  an  f nibnnation  for  undue  conviAion  on  the  flatntc  iTIuii;  m 
'  agalnft  keeping  and  ufing  greyhounds.  jfey-hound 
r.  Ne^wmariy  it  appears  on  the  evidence,  convi^tetl  two  ^mpany* 
per! ons  who  were  theinfelves  iiiu|ualiiied,  but  who  were  out  with  .i 
"^'^  a  qualified  pcrlon  j  which  they  pleaded  in  their  dc-  gc»- 

ticiDaii  wli# 
Itcepi  it,  it  HOC  within  the  (Utiitc« 

fence. 
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lence,  and  that  the  dogs  were  not  their  own.   He  faid 
knew  it»  and|  turning  to  his  brother  juitice  (aid,  Thcj 
are  duly  convicted/'  and  obliged  bis  brother  juftice  to  coft* 

v\£t  them.    Tlie  information  is  againft  both  jufticcs. 

In  this  cafe  it  vas  laid,  on  the  part  o[  the  jniU^ej  tliat 
the  convicted  pcriuns  not  being  quiililiecl  by  their  own  -evi- 
dence, and  it  not  appeai*ing  by  any  evidence  exprcllly,  thit 
th*"  perfcn  they  were  with  was  a  cinalified  perlcm,  cr  that 
the  dogs  were,  as  they  iiiicrted,  n^it  theirs,  but  his,  that 
the  information  might  not  be  granted.  It  was  farther  faid, 
that  it  has  never  been  adjudg^  that  unqualified  perfons 
out  with  quahfied,  were  firee  from  the  paudty  ;  nor  that  ll 
iignified  whether  the  dogs  belonged  to  the  quahBed  mOBii 
or  to  the  others;  For  the  beiii^  out  to  ufe  them,  was  luS- 
cient  within  the  ftatute ;  or  at  leaft  it  had  been  much  doobfr* 
cd — Serjeant  Sur/anffy  for  the  defendants. 

Lord  Mrjisfeld — Let  the  juUicc  pay  the  whole  cofts,  and 
go  before  ihe  M.illcr.  .  . 

Serjean  i  Jli.  iland — Does  your  Lofdihip  think  them  Jitjia^ 
ititly  quaUiied  ? 

Lord  Mansfield — Tcs ;  and  it's  mattci:  of  tendernefs  to 
take  it  this  way.  I  know  you  to  he  very  judicious,  and 
tliought  you  led  to  it.  The  defence  you  il  t  up  for  the  jut^ 
tice  was  none ;  if  it  had  been  ever  thought  of  by  them. 

I  remember  the  cafe  at  Exeter  of  the  poacher ;  the  grey^ 
hound  taken  in  his  pofleflion :  Even  a  4^ecial  jury  haA  no 
douht^  but  found  for  the  defendant*  Keeping  and  nfiog 
are  the  words  bf  the  ftatnte.  Shall  not  a  gentleman  take 
any  body  out  with  him,  to  beat  the  bufhes,  and  fee  a  hare 
killed  ?  it  appeared  too,  on  the  evidence,  that  the  fmn- 
mohs  w«i  taken  out  on  the  Su/iday^  and  that  the  parties 
aflccd  an  Ikhlt's  time  to  go  for  Mr.  Lincby  the  gentleman 
they  went  out  with,  wlio,  tlicy  fay,  is  worth  Icveral  hun- 
dreds jft^r  annum  It  is  not  pretended  on  the  other  lide, 
but  they  might  have  brought  this  witneis  in  three  or  four 
hours  at  lead. 

Tilts,  Lord  Mansfield  obferves5  with  fome  of  the  sibove- 
ment  toned,  were  very  aggravating  circnmftances.  However, 
you  know  thellrength  (he  added)  of  your  own  cafe :  Take 
it  by  way  of  information.  Serjeant  Buriandj  howem> 
'thought  it  advifeable  to  deflre  leave  then  to  refer  it  to  the 
JMiftcr,  which  w*ii»  i^ranied  accordingly. 

» 

The 
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■  * 

The  King  a^air^  Sir  Jofcph  Mawbey,  and 

others. 


.....  Barley  mil* 

ON  the  ftatutc  of  1 1  G.  3.  againft  diftillation  of  wlu  at,  withfor- 
two  hundred  qaaiters  found  preparing  for  that  uic,  "^^^ 
m  the  propoitkm  of  one-third  wheat  to  two-thirds  bar-  ^^^^^ 

with  ii. 

*  They  look  thirty  quarten  of  the  wheat  the  defendants  Scuingv^wf 
pvmnted  the  conibibles  from  taking  j  and  Sir  Jofaph  Maw-  "^^^["^^ 
ktj  makes  the  conftable  a  promife  in  writings  to  furrender  ^^^ot  ibf- 
tlic  aforefaid  wheat,  and  ddires  the  conilable  to  fcal :  After-  ficient. 

wards,  tbey  turned  the  conftable  away,  and  altered  the  pro-  \^  •180  J 
portion  to  onc-clghih  oi  wheat  to  the  barley,    'i  luis  ihey 
contrived  to  make  an  uncertainty  in  the  quantity  and  qua^ 
l:r/  of  the  conunodity. 

A  fcrvant  of  bir  Jofeph  depofcs,  as  to  the  mixture  in  the 
proportion  of  one-third  of  wheat,  and  in  tlie  manner  nc- 
cdfcry  for  di^UUing.  The  leizurc  of  the  wheat  b)  warrant, 
and  the  prevention;  and  afterwards,  the  ftiooting  the  wheat 
sod  barley  together»  in  fome  degree  by  himfelf ;  and  be- 
iievesi  the  othar  iervants  might  Ihoot  more  together,  as  they 
were  ordered* 

C'joli  Milier^  one  of  the  men  who  were  commifiioned  to 

execute  the  warrant,  dcpofes  to  the  tenor  of  the  warrant, 
arid  ninies  the  perforis  w  ho  were  alib  to  execute,  and  went 
cognher.  1  r  )porticn  one-tliird  to  twn-thirds.  ScrvaiiLs, 
wah  broomiiicks,  ^c.  prevented.  F-jrr.tJs  and  Thomas 
Matrk^  had  the  warrant  liiewtd  them  before  receipt  of  a 
n'^^c  from  Sir  jojlp^  Mawbey^  which  lays,  if  law  will  wai- 
raiit  th?m  in  what  he  underftands  they  are  about. 
,  jshn  Lumky^Ccott  i}iC(\Tcd  to  fee  whether  the  wheat  was 
i.i  the  fame  proportion  as  before.  Sir  jfofipb  Manvhty  lets 
him  in,  but  won't  Aifier  the  quarters  to  he  taken. 

Rule  to  fhew  caule  why  judgment  fhould  not  go  agaunft 
Sir  j'f  'ph  and  Thomas  Maw^* 

liixi  Mansfield  m:de  his  report.  Special  verdift  found, 
that  Afaivbcy  and  hif  brother  were  tmders  in  diltillery  that 
they  were  not  millers;  that  Gcugh  had  reafun  to  iulpLct, 
thjt  the  rc  Were  more  than  five  q!i?rters  that  they  found  two 
hundred  and  lifly  quarter-?,  two  third  p^rts  wheat,  and  one- 
third  barley ;  tliat  they  found  tiiem  fo  mixed,  that  it  was 
utterly  impo^ble  to  feparate  them.  That  on  goinjr  to  afe- 
cocd  fcizurc,  they  fotfnd  about  an  humlrcd  and  fifty  quar- 
ts mizcd|  about  one-third  part  wheat,  and  the' reft  bar- 
ley J 
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ley  ;  tint  Sir  Jofeph  Maivhey  and  l^is  brother  violently  re- 
fiftcd  aad  obii:rucled  the  felziirc  ;  and,  on  the  whole,  if  th< 
.  feizure  was  lawful^  they  find  for  the  plaintiff ;  if  otbmvije^ 
for  the  defendant;  and.  fubniitted  to  the  opinion  of  Uic 
court. 

'  1 1  3»  If  prohibitory  of  esgportation  of  vhcat  and 
nrheatrflouTf  and  the  ufe  of  them  in  diilillery,  then  if  any 
diftiller^  (fc.  haye  more  than  five  quarters  of  wheat  <x 
wheati-floixr  at  one  timet  or  any  for  his  ufe,  penalty  enaft- 
£181  3  ^^'^  then  power  on  warrant  from,  jufticcs  to  conftaWf,  to 
enter  and  leizc.  There  is  an  exception  of  grinders  of 
com  and  millers,  The  queftion  arole  on  this,  Whither 
the  wheat  ground^  and  flour  fo  niixed  with  barkyj  was 
forfeited  ? 

1  he  old  cafe  was  cited>  if  a  nian  of  his  own  a^,  mix 
hay  with  my  hay,  or  money  with  my  money,  fo  that  they 
cannot  be  feparatedj  nor  the  part  of  each  afceitained,  the 
whole  ^all  be  mine. 

Cro.  7-  Wam  and  JEyns*  Ihe  queftion  was  on  an  adi« 
OD  of  afiault  and  battery ;  the  plaintiff  violently  threir  ibiDS 
moniiey  into  an  heap  of  money  of  the  defend^t's*  There  k 
v^as  {aid  and  agreed,  that  the  plaintiff  ,  had  no  nght  to  any 
part ;  that  othcrwifc  a  man  ihould  be  made  .i  ueipilicr 
againu  his  will. 

On  the  other  fide,  that  by  the  13  G.  3.  (thefe  are  annu- 
al afbs.)  There  is  an  authority  to  feize  any  mixture:  So 
that  the  legiilature  thought  with  Sir  Jofeph. 

The  principal  thing  which  feemed  obfervable  in  Lord 
MansfiMs  report  was,  that  the  jury  found  htm  and  his  bro- 
thers nei  'millers.  It  appearmg  ilrongly  on  the  'evM^ce, 
that  the  mill  was  not  worked,,  nor  had  tackle  as  of  a  griiicU 
.  ing  mill,  within  the  ftatute,  hut  was  as  a  colour  ftf  die 
keeping  the  wheat,  and  applied  to  the  purpoies  of  the  ^ 
tillery. 

The  wheat  appeared  in  the  evidence  alx>ut  two  hundred 
quarters,  the  barely  four  hundred  and  hfty  quarters. 

Lord  Alamjield  obferved,  it  was  very  laborious  to  (cpa- 
rate  the  wiieat  from  the  barlcv  and  if  the  wheat  had  been 
mixed  by  their  own  ^uk,  they  could  have  recovered  no- 
thing. 

Tlte  ohftru^Hon  on  the  evidence  appeao-ed  not  very  Vio- 
lent, confiiting  in  thfcatening  tongues,  without,  hp9^l 
them* 

J\Kp/(0,  In  the  pleadin^.befim,  in  reply  to  the  oUorVadon 
of  the  aft  fince  liui  refiftance^  provjdjtng.fpr.feianm;  <^ 
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wj  mixture,  it  was  faicl,  the  a<£t  dkl  thus  ex  nu^&n  <f 
iAumdiVHi  cMtJo,    That  in  the  cafe  of  embroidery,  up- 
on tbe  ail  22  G*  2.    36*  with  which,  and  ihe  proviiw 
om  of  this  a^  a  comparifen  had  been  made,  there 
wa$  a  poffibifity  of  fejporatinj^ 
Lord  Mamfitld^  had  no  doubt  at  the  time,  nor  any  ^^J^^ 
■-now.  But  the  defendant  defiringa  fpccinl  verdidl,  I  thought  ^.j^nrrb  fa- 
it wc^wiTiry,  for  the  fake  oF  a  more  folemii  argument,  to  p.rjJdita 
grant  him  that.    I  won't  cater  into  what  has  been  laid  by  i"tcrprfli»- 


'■mvfelf  on  the  trial,  being  merely  willing  to  hear  the  opinion  ^ju^j 
of  my  brorh?rs.    There  hn^  been  n:)tlimg  new,  hut  faying,  |^  J 

( the  act  oi  ihe  prcfcnt  Kuig  is  cxpohtory  of  the  former. 
But  it  has  been  made  iince  this  queikion,  to  ihcw  the  fen- 
timents  of  the  l^iflaturc,  in  caie  any  queftjon  Oiould  arife 

(.in  iiiture.    As  to  the  cafes  in  which  the  law,  in  other  in- 
,  fiances,  has  given  a  power  of  ieizing  forfeitures,  though 
'  mixed,  it  has  been  done  in  things  joined  at  tl\e  time  ap- 
pointed for  the  feizure,  but  (eparable  in  their  own  nature. 

In  cafes  of  feizing  of  veilcls,  if  the  legiHature  means  to 
fay  the  flup,  they, will  fay  fo  in  exprefs  words.  As  to  em- 
broidery, it  might  h.ive  been  feparatci  iron!  the  cloaths.  A 
^oiiht  might,  without  this,  be  conceived,  whether  if  em- 
i^roidery  only  had  been  mentioned,  any  thing  elfe  could  be 
fcized  ?  There  is  an  exception  of  the  millers. 

Lord  Mansfield  obfcrved  farther,  the  feizure  in  a  mill 
made  no  difference  here,  the  parties  did  not  come  whhin 
the  prcfi|mption.   It  is  a  temporary  aA,  one  of  thofe  fel^ 
dom  made  to  continue  longer  than  a  year,  and^  I  believet 
generalljr  with  a  power  refenred  of  being  difcontinued 
loooer,  on  ceafing  of  the  occaiion.   It  is  made  for  the 
jioliBc  benefit,  on  great  exigencies.   Whether  Sir  Jrfeph 
M»whfy  mixed  the  grain,  or  bought  it  mrxed,  he  is  a 
trefpai'Lr  agaiaU  the  law,  and  fhail  not  avail  himfelf  of  his 
own  wrong.    Therefore,  I  continue  of  opinion  ths  ob-  ^'^JJJ^I'^ 
rtru<fVion  to  the  feizure,  made  by  Sir  Jojeph  and  his  brother, 
\v\i>  not  juluijable.    Were  it  othcrwii^,  the  a£l:  of  the  iith  prapm« 
of  the  prcfcnt  reign  dellroyed  irfelf.    Tlicre  fcems  to  me  no 
doybt  on  the  point  \  and  the  only  queftion  can  be  on  the  va- 
lue, which  was  determined  by  the  verdi£t»  and  was  always 
in  the  fame  proportioo. 
The  Ju^ees  Afion  and  A/bburfl  delivered  their  opinions  on 
^  thecSrcnmftances  princip  lly  with  Lord  Marisjield\  Only  the 
^  fixmer  oUerved,  that  tl^  aft  had  no  occafion  to  fay,  where- 
"  aia  difpute  hs«  arifcn,  kfc,  and  that  on  an  aftion  on  the  iia- 
tnte  there  coold  be  no  doubt  abou;  ih<^  number  of  the  quar- 
ters, 
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pen,  nor  of  51*  pensdty  for  every  quarter.  The  latter  laid| 
tlie  caie  in  F&pham,  of  hay  inixed^  was  to  the  pomt.  That 
he  could  not  agree  with  Mr«  Lee,  that  his  cHent  <Ud  not 

know  the  law  5  but  he  did  not  mean  to  obfen  e,  but  e%  ade 

it :  And  concluded  with  a  wifh,  that  all  who  were  in  diC  i 
llimc  intention  might  iind  the  ianic  fate.* 

rrol'ecntor  being  Satisfied,  Court  fet  a  Fine  of  65?,  8(L 
They  agreed  to  take  the  fum  of  500L  which  was  couiidcra- 
bly  Ids  than  fettled  by  the  vcrdi£L 

*  Dolns  &  fraus  leg^bus  InvITa. 
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Eldridge:  '        ..  . 

BOND  entered  into  by  two  obUgors  jointly  and  fevc- 
rally.    The  nominal  obligor  offered  evidence  to  prove 

the  confi deration  illc-^al :   'X^^lc  Judge,   bjiure  whom  the 
taulc  tritJ,  e-\wc^ied  to  the  admiiiibiiity  of  the  wit-' 

ucis. 

On  this  a  new  trial  was  moved ;  and,  in  the  argu-  ^ 
rncnt  for  the  now  trial,  Tomii^u  and  Biirnet,  5  JV.  iff  AL 
was  cited.  Adtioo  on  a  bond  entered  into  by  three  on  an 
ufurious  contract.  Ufury  was  fet  up  as  a  defence  againft 
the  bond  J  and  one  of  the  obligees  was  admitted  in  evidence. 
1  here  was  alio  dted  the  cafe  of  Gojling  and  The  Eqfi  Ifuiia 

Lord  Mansfehlf  on  this  motion  of  Mr.  BuiUr^  mention* 
ed  a  cafe  at  GiyUdhalL  Two  defendants  in  an  a^on; 
qucftion  on  admiflibilitv ;  they  were  charged  as  partriers. 

Said  Lord  Ma  'isjic'lu — i  DciiCVC  I  liuUiilLcd  cauiX  <l3  evidence 
Jg^iufi  the  other. 

A  council  mentioned  tlie  name  of  the  cafe,  which  he 
faid  was  Backhoufe  and  Frenchy  and  thnt  Mr.  Dimmng  was 
council  in  it ;  but  his  iordihip  faid  he  was  not  quite  clear, 
what  his  opinion  was  upon  that  cafe;  or,  at  leafi:)  that  the 
reaibns  upon  which  be  grounded  his  judgment  had  flept  his 
nacmoty. 


0 


Convi(Slion. 

or  \'c^\'Kr 

N  a  convi£Vion  on  tlic  fl:atiite  iigalnil  hawkers  and  auii  duty  t© 
higlers,  the  juftice  llates  tiiut  A,  being  one  credible  ^^J^^ 

an4  higlai.  Tide  ??  &  9  W.  3,  c.  23.  9  4t  xo  W.  3.  c.  %j.  3  Ana.  c.  4.  7  Aim.  c.  7. 

J  G.  I.  c.  12.  Of  the  penalty  of  forcing  a  licence,  vide  9  &  lo  W  ;  c.  .  7.  1'.  5- 
Ot  ont  having  a  licence  ready,  or  lending,  vide  3  &  4  Ann.  c.  4  I  4  li.iwlccri 
ci  ufiigmpcd  r*cwipa|>cn,  ^iidt  i6  G»  %*  c.      f-  i.    Vide  Burn,  udc  ut  h*iwkcr». 

■  witnus. 
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£  184  J  witnefs,  fworc  that  B,  the  pcrfon  convifted, ,  travclkd 
from  town  to  town  as  an  higlcr.  Tlic  ai"H davit  of  attfr- 
wards  i^ated  in  the  convidtion>  is^  that  the  faid  £»  ibid^iii^ 
Idflir  yards  of  ribbon.  .  .  / 

CoQvi^oa  bad — becanfe  the  matter  that  ivgppcnts  21^ 
bUifled  by  the  affidavit. 

-   .  Information. 

Informati-  H  E  court  will  not  gt  aiit  an  information  to  try  a  civri; 

on,  not  pro-         ^ucftioaj  cxccpt  whCTe  the  parties  ibmd  out  agjiiiviL 

/idit^  ^  ^^^^^  ^^^* 

'     This  was  on  a  complaint  againft  conimiffioncrs,  by  ad  of 

parliament  for  lighting  and  paving,  for  not  filtering  thck 

hoiifes,        to  be  rated  j  to  which  they  defend€c£--lkia . 

iuch  kiMifea  HWe  not  within  the  diflri^. 

Tiie  coort  were  of  qiinkm,  tim  was  a  fiib)e&  more  {Mr 

per  for  an  appeal  than  an  mformation* 

Appeal. 

Appeal  "TT  THERE  a  power  of  appeal  to  the  quart cr-icffioof 
fromquar-  V  V  is  given  by  Parliament,  and  that  to  be  final;  no 
^  f  ^d'  ^^^^  mode  of  trial  can  be  admitted  than  that  prelcribed  ^ 
w^t  ^icf       ^ )  refiifai  to  admit  the  appeal,  duly  offar«4 

may  be  bad»  or  want  of  doc  ptiblication,  puriiiant  to  the  aA»  the  ooait 
and  how.   will  mtc  them 


00  adjourned,  till  the  party  who  moved  has  aa  0^ 
pQftnnjty  to  appeal  agahift  the  next  rate  to  be  made;  for 
that  by  this  means,  dther  the  queition  would  be  dropt»  or  ' 
the  rate  tried  \  and  either  way  thofe  who  moved  for  the  I 

information  would  have  the  object  for  wliich  they  moved.  ! 

Informality. 

Stile  of  the  "\  ^  OT I O  N  againft  an  execution  levied  on  judgment 
^''  ^^  jyi  ^  court,  on  account  of  informality.  The 
Ben&mii:'  ibtes  the  plaint  befett  our  Juftices  at  Wt/hmnfitrt 
takxTi  for  which  IS  the  ftile  of  the  Common  Pleas-*>where  it  oogj^  ^ 
of  the  iia^  ft  before  Ouifdves  at  Wtfimnjier^  or  wMfiH 
Plcaa,  viti-  ever  we  (hall  be  m  Engfamt.** 

arcs  the        Rulc  granted  to  fct  aiiJc  judgment  and  execution-  ; 


RetnrD' 
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Return  to  jl£mj^i.  [  ^$5  3 

MOnOBf  for  an  inforniatioii  agsunft  die  and 
biirgclTes  of  Nottingham^  for  a  falfc  return  to  a  writ 

«f  J/.;;.,/w?  .  0-.    The  writ  recites,     Whereas  it  has  been 
fhewn,  and  that  there  have  ufed,  and  onght  to  be,  iix 
"  junior  co'jnicl  cliofcn  ;  therefore  mamiumus^  &c.  to  aflcm- 

blc  aiid  chooi'e  accordingly." 

'lliey  return  to  the  mandamus^  that  there  ought  not 
be  fix  junior  couniel  chofen  as  abo\e>  at  the  tiaae  of 
writTtTucd,  norhefore. 

Evidence  of  eie^on  from  1 71 2  to  17  22^  in  the  manner 
leomred  by  the  mandamus, 

OIQe^on  to  the  infonnatlon)  that  there  was  no  appcatw 
we  upon  the  charter  of  fuch  mode  of  elecUon^  which 
iN^lit  to  be  (Ironger  evidence  againd  the  ufagc ;  cfpecipJIy 
when  for  lifty  years  there  had  confeiTtdly  been  iwuc  Jiich, 
t'.im  any  they  coulu  offer,  to  induce  the  court  to  grant  au 
iafonnation. 

On  the  other  fide — that  there  was  fuflicicnr  prnimd  ^or 
3ti  information  j  and  that  this  was  the  only  way  ot  bringing 
It  before  a  jury:  And  that  if  the  right  had  once  volte  J., 
ftpmt  conki  be  no  bar  agatnfi  it.  That  at  leaft  they  ihoiiid 
kare  made  fuch  a  denial,  as  to  alledge  th  it  the  raords'con- 
m^iftid  fuch  right ;  otberwife,  that  it  ihoidd  be  taken  git 
fifte  that  diej  fupported  it. 

Hodon  ordered  to  be  adjoumed|  to  lee  whether  thf 
parftt  wimki  bring  it  on  without  information.  — 

» 

Davis  againjl  Morriiun. 
ASion  of  Trover. 

V^NE  AtfdSr  boDght  plate  cS  the  de£endant|  and  gave  pawnlirak- 
fv^  him  a  draft  on  a  banker.   The  de&ndaot  Mm  ifov,  er,  not 

r*«ls  to  hive  brcn  unlawfully  obtained  by  decrit,  not  liable  to  anfwrr.    Of  brokers,  that 

*^  fljall  be  fwosa,  rkJe  t  ;  E.  i.ft.  5.  in  Ruliiiead's  Appendix,  bale  ra  a  pawnbroker 
;«Dttoaker  the  profttTiy  ui  Loadon,  vide  I.  J.  I.  c-  ^l  thcu- fees,  2«  J.  1  c.  17.  f.  3, 

H  Ain*ft,A.  c.  c6.  f.  1.  Kot  to  buy  and  f«ll  bulHoo*  6  &  7  W  3  c.  17.  f.  7. 
^ItBdtiMiiiMi^i  &  9  W,  J.  C.40.  f.  60.  'Not  to  extend  to  cairyinj;  on  any  home  nr  foreign 
«r  partneHhip,  except  m  to  infurancc,  vide  6  O.  i  c.  t?.     25.    F.\ccp:ion  m  ta- 

tour  of  the  South  Ssa  Campariy,  6  G  i.  c  tS.  f.  24.  37.  E  i  I  i^dia  Company,  6  G.  r. 
X  iS.  f.  23.  RcAraiDU  and  penalties  on  ilock  ioblnnr,  7.  G.  1.  c.  To  L  nter  ?U  their 
PiKn^  7  G.  2.  c  S.  f.  9.    Penalty  on  rctailci*  ca  f^iriU  ukiiig  |>lLd^t;s,  24  G.  2,  c. 

Uriilrilib  ^  9.  a.  24. 32       c  i4.f.  a. 

gave 

•  Qu,i  "i-:t  prarfumitnr  optimr  pro  fni  canfa  flicerc. 
teMUtf  {cs^unptioni  donee  probetur  in  cootrariu  m. 
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gnvc  a  receipt  on  this  draft  as  for  cafh.  Deeds  pawned  tbej 
[  l8l>  ]  P^^^^  ^  plaintlil^,  a  pawnbroker,  ihewing  hicn  this  it- 
'  ccipt  given  by  the  defendant,  as  evidence  of  his  propo^l 
on  which  Davis  took  the  goods  in  pawn.  The  draft  vKft 
bad  one  \  for  Deeds  had  no  money  with  the<banker  onwkM 
he  drew.  Deeds  lyas  tried  on  an  indi^fatnent  on  the  30  tL 
preferred  by  Morrifon^  for  procuring,  under  fdfe  prttxMM 
—Davis  procured  the  goods  on  the  trial,  to  convid  Iktk 
— Morrifcn  feized  and  kept  the  goods,  Dains  on  this 
brmr^ht  an  acllon  of  iro-jcr.  'i  lie  jury  at  Gi:ii:!h::li  ;juud  A 
<pe*.ial  verdi<n:,  fnhjccl  to  the  opinion  of  the  court.  ' 

Mr.  Bearcrrfi — 'ITie  ft.itiite  of  Jama  has  a  vary  iM| 
preamble  corii^jLiIniniT  ugainit  a  new  fetof  broker?. 

Then  f.  4.  recites,  that  no  kind  of  goods  that  arc  iioioif 
or  robbed,  or  badlf  or  unlawfully  purloined  or  come  hy,  but 
thcfc  take  them  in  pawn ;  therefore,  for  the  avoiding  of  thft 
faid  mifchicfs  ai^d  inconvenicncies,  thefts,  robberiesp  lA^ 
nic3  and  W  people ;  then  it  proceeds  to  enadt,  that  no  po- 
perty  Ihall  be  changed  in  goods  wrongfully  or  imjaiUy  p» 
loinedj  taken,  robbed  or  ftolen.  « 

It  is  obfcrvable,  that  a£b  of  parliament.  In  dcfcribing  fr 
Ionics  generally,  iife  the  word  fchniovftyy  as  in  an  indl^l^ 
mcnt ;  now  here,  though  they  dcfcribe  a  felony,  taey  pur-J 
poicly  avolil  the  word  ftlohioufty  j  difiinguiihip  ;,  I  thifk, 
clear  between  t^filfnvfi<l!\  ronie  by^  or  purloined .  in  a  maiuitt 
not  fubjedt  to  an  indictment  •,  ami  IlrIi  as  are  fcloniouuv 
come  by.  T\\c  Jlut,  34.  G.  2,  lays,  to  be  furc  only  « 
goods,  when  the  pawnbroker  hnoius  them  to  have  been  frau-| 
dulehtly  obtained  :  But,  I  think,  that  by  the  St^/sU  J| 
JameSi  whether  the  pawnbroker  kfwws  the  iiraud  or  m(  fl^ 
pro][>erty  vefls.  And  I  think  it  is  of  great  conlecpteace  to 
the  public,  to  have  the  (latute  fb  conimied/  Mr«  Bemnfi 
particularly  urged,  that  Davis  had  never  any  propeny  in 
the  plate;  it  having  come  to  his  hands  again4  the  ri|rhtd 
th::  ov.-ncr,  in  wliom  he  contended  tlic  property  always  rfli 
niaincd  ;  and,  lliercforc,  that  an  action  cf  trover  was  nol 
maintainable.  And  he  cited  6  Mod,  1 14.  that  goods  ob^ 
taincd  by  fraud  were  pi perty.  [But  v^fr^  thU  waA 
between  the  parties,  ami  not  a-^  n  tli'nl  peri  on.  j 

It  V.  us  contendetl  for  tlic  paw  nbroker,  that  it  was  ncceiij* 
ry  by  the  fatuU  of  James^  that  the  taking  iUould  be  felaj 
oufly,  vi  arm}s\  that  Mr.  AUrrifon  gave  credit  here  i 
Deeds  on  the  draft,  as  for  cafh.  He  did  not  qttcAim'^ 
thcr  he  had  cafh  at  the  banker^s;  but:  gives ^civdh  to 
draft  as  caih:  Therefore  the  defendant  Morrtfm  \iaxd 
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cndoried  the  bill  of  parcels,  ncknowledning  the  receipt,  ac- 
cepting the  draft  as  cam,  is  not  at  liberty  to  take  advant;ige. 
Mr.  Z/>j:  /j- a cct-nted  the  draft  on  Mr.  ilfcrW/^;/s  credit  ?\s' 
payment,  Ivir.  Mornjon  has  no  right  to  fay  Deeds  ei^ine 
iomdukntlj  to  the  goods  by  faife  pretences,  and,  therefdre,  [  187  3 
JM)  property  veiled.  Dvm  contributed  to  zoviS\&i  '  De(is% 
and  this  oiMht  not  to  be  turned  by  the  defendant  to  his  dre- 

Lord  Mansfeld^^lhi^  cafe  is  admitted  by  Mr.  Bea^croft^ 
.  iaat  it  would  becpcceeding  hard;  If  tUe  hnv^  however,  'will 
hm  it  fo,  there  is  no  remedy.    But,  I  think,  this  cafe  is 

fli^  within  the  fuitutc  cf  Janit's^  which  makes  tlie  pruj)ci  ty 
not  vcl't  agaiiiit  die  ri^ht  owner,      between  him  and  the 
^tttktr, 

,    Here  Alcrrifin  acquires  to  hinifelf  property,  without  the 
concurrence  of  the  owner  ;  he  gives  credit  to  a  cheat ;  Who 
.  is  to  fuffer  ?  He,  or  a  third  innocent  pearfon  ?  ,  ' 

Mr.  Jufticc  Afton^l  think  the  ftatute  is  to  be  underftood 
t)f  a  fraudulent}  tortiousy  or  iiurcptitious  taking,  without 
the  concurrence  of  the  owner.    If  the  word  detained  hsid 
ken  in  the  ftatute,  I  ihould  have  thought  it  clearer :  But, 
the  evil  is  greatly  encre^ed  fince  the  JiaiuU  of  James^  I 

•  mid  nm^  the  pawnbrokers  took  at  their  peril. 

/    Mr.  Jufticc  Apjurjl  much  to  the  fame  e^e^  as  to  tihe  don* 
Ihuoion  of  the  Jiatute  of  Janus,  . 

'  .Bail 

APerTon  offered  as  bail,  was  defcribed  in  the  notice  as  B;vil  dcf. 
an  hatter;  on  exception  taken  to  the  notice  he  ap>  cribcd  as 
pcarcdtobe  a  fervant  to  an  hatter^  hired  for  a  year.  He 
lived  in  a  feparate  boufe— the  court  rejected  him*  to^an  ^a^" 

■   Notice  of  Bail,  with  the  Sur-Name  omitted. 

TH  E  court  gave  them  kave  to  take  two  days  time  to  sur-aame 
mfttfyT  01  U:iil«mit» 

'  ted ;  tltzm 

I  Zoffani  a^ainj  Jennings.  to^aiiify. 

t  N  a  rule  to  Ihew  caufe,  why,  on  payment  of  toH-s  to 

*  \y  the  maite,  the  trial  of  the  caufc  between  tnc  parties 
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AfBdavit  Afiidftirit  on  which  the  rule  was  movcdy  was,  that  Majo 

hfuc7\tl  ^  *  mtccrUl  amlenceta the  defimdant)  and  thfthi 

nmcmi^  of  fttch  a  regiment)  which  regiment  is  now  it  ftt 

evidence,  Grenadis.  \ 

and  that  he 

is  major  of  fiicli  n  rc^ment,  aod  that  the  regiment  \%  the  Gmiadcty  hcki  not  fbffiooS 
to  put  off  the  trial^  *  knit  it  might  have  done  i£  the  oaak  kid  appewed  to  h&ie  ttoeitk.  , 

[  188  3  ,    Objcciccl — that  the  major  Irmreli  is  aot  laid  to  be  al  ik 
Grcjjcdc's^  but  only  liis  reginicnu 

Lord  Mansfield — There  is  certaiiiiy  a  flaw  in  this  sffidavit, 
if  he  does  not  iwear  that  Major  Bruce ^  but  iiis  regiment,  i& 
at  the  Grt  radeu   I  woold  not  ha;ve  gone  upon  this 
4£  there  had  been  merits. 

DiSCHAiUSfi  THE  RULE.. 


COMPLAINT  agdinft  an  attorney  for  not  u<f^ing 
ing  to  his  duty  as  fiKh,  in  forwarding  the  plaiiitii'i 
buuiicli) ;  and,  that  l>e  did  not  proceed  againlt  tlve  origiinl 
debtor,  but  admitted  o£  ^e  Ms*  Hughes  ^mdrrtukipgi 
qu&d  amifty  her  debt. 
It  was  a  debt  on  a  refpondoDtial  bond. 
It  -was  faid,  tl»t  the  attiMiief  had  ^vourad  the  cngM 
debtor  unduly. 

Beii(les»  that  he  was  not  at  liberty  to  aft  oot  of  the  ga» 
ltd  cour(e»  and  contrary  to  the  authority  given  ^  and  thait9 
fay  he  had  done  for  the  beft. 

That  he  does  not  fay  he  explained  tfie  Atture  of  proM 
c^edmgs  to  his  client  \  or  gave  her  to  undi-riland  Ihe  was 
2ii.idc  to  give  up  the  bcnetit  againft  tlie  origiiul  debtor, 
and  rely  on  the  other  finely. 

That  it  is  true,  iiic  confented  in  general  terms,  not  un* 
dcriLanding  the  natinre  of  the  budnefs — flic  faid  it  would  be 
very  agreeable  to  her  to  have  her  moneys  but  this  was  not 
giving  an  authority  to  lofc  her  money  for  her. 

That  the  attorney  might  have  been  fure,  tliat  Hughs  w 
not  folvent^  or  lie  wouM  not  have  made  himidf  rcfponibte 
for  d  man  in  fo  bad  circomfhinces*  as  the  original  d^btot 
was  Icnown  to  be. 

Mr.  Juftlcc  y^wi— The  queftion  is,  Not  whether  yenmn^f 
fliall  be  fecurity  for  the  bond,  or,  whether  ultimately  be 
lhall  be  liable  to  an  acliun  ;  but  whetiicr  there  is  grouud 
proceed  originally  againft  him  now  t  ^ 
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V  lift.  mEkcd  not  iotentioittttf  ilH  bet  with  go&d  dcQgii^ 
tliough  eventually  uiihappj^,  mis  in  mo  ground  to  piuwwcd 
crimina  l^  d^gMiu  t  aw  uttoiiK'y'. 

Firfl,  as  to  liic  bond,  wiieii  o^'cred  bail  aud  faid,  [  189  "} 
'**'Tt's  no  matter  whether  good  bail,  T  am  ready  to  pay  you 

an  handlbmc  compJiment.** — "  No,"  iays  Ji'nn'mgSy  "  I 
not  coafcAU"    Tken  i/w^iw/,  whom  he  1  wears  to 
taken  for  a  good  man,  aadjMihom  I  can't  fay  he  has 
fvoni  faiicly  in  fo  (wearing,  oSemo  put  in  and  perfed  bail, 
Ikft;   A  betttr  offer  i>De  attorney  could  not  make  to  an- 

Then  as  to  fufpending  the  proceedings  on  the  faaO  bond ; 
1  the  worft  fiftrt :  But  fkm  kmm  and  sfpfwd  it»  as 

appears  on  her  atfidavit. 

*    As  to  the  proniile  about  paying  the  muney,  ihe  knew  by 
whom  it  wai  to  be  paid  ;  and  Jaumu^s  iieems  to  have  thought 
^^|j«ei  would  hare  th'^  money. 

However  imprudmt  it  may  have  beei\»  it  does  not  a^pe^ 
j^4iaive  keen  done  malo  anirn^ 

,  A»  Ihr  Htighss  having  been  diCchar^sd  fvom  the  proceed* 
ibg^  on  the  att^^hmcnt,  it  was  done  after  ihe  had  difchavg- 
^cd  Jenmagf  horn  acting  for  her*  As  ike  may  have  h^  re- 
4irdy  by  a^wH^  if  it  uiould  appear  he  knew  Hug/ks^  not  to 
^  folvenl^  which  would  be  very  bad  ^  the  court  will  nol» 
« gOlit  an  Mtiachmtnt  in  a  dntkfful  matter. 

^Mr.  Jufticc  j^/k/jftrJi-^^L  he  court  will  not  grant  ah  attach*  Attadi^ 
ment  but  on  a  cli\:r  cafe  ;  nor  j^oceed  c'ri/?i;na/iy,  whcvc  the  j^, 
c^otludt  of  a  jQrcy  feems  to  iiavc  been  uiitntLyi  For  tuc  bell,  r^raiufd  in 
A  J?,  appears  not  to  have  been  foh'ent  j  and,  beiiJes,  is  lince  *  doubtful 
dead :  So  that  the  plaintiff  would  have  no  remedy  agauill  ^|^^^5ie 
him.    Hughes  is  living,  does  not  appear  infolveatj  fo  that  prty  may 
\  don't  ice  but  it  may  be  better  for  the  plaintittl  ^avc  his  re* 

I  am  of  opinion  with  my  brothers^  the  rule  ought  to  be  ^^^^^^ 
difcharged. 

.  Rule  DiscHARGBB. 

O N  a  mandamus  moved  againft  the  ComnuiBoners  of 
W/tveriM  foe  notlaying  out  public  roads  according  to 

the  act  ot  parliament. 

Lord  Ala/is/u'Jd — I  don't  think  wc  can  fuperfede  the  ad- 
judication of  the  juiiices,  inilci's  nianifellly  unjuft. 

But,  though  the  adjuetcr mu  there  is  made  final,  yet  ^  19O  J 
when  they  come  into  this  court,  to  have  granted  them  a 
prarogative-wri  t /^r /^Wr  ^^aii^r  in  tic  txicuting^  the  court 
viil  Hok  into  tbe  jttftict, 

Acaic 
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1    Acafc  was  numtioned  by  his  Lordfliip,  isr  which^  ti 
.'kviappeal  from  the  Graixl Seffions  of  Wdes^  thdr  fcntence 
had  been  affirmed  by  the  Houfe  of  I/>rds  ^  yet  when  %  ^?mic 
"beSor^the  coun  of  Chanqery,  the  party  having  got  otft  ojffitt 

.jurii<li<rtion,  Lord  Hardewicke  nvoM  not  grant  the  ajfifianct^ 
the  court  ii  ithor/t  entering  into  the  jiiJiice  of  the  caicjj^iHH- 
-  wirWWding  tte  jud^uffeat  ia  the  Houle  of  i-ords.  .  j  .^'"^ 


nnir<kyi  ^^YT*  OU  R  day«  txelufiv0  of  the  r«t<rf|.d*y  to  pirt  in  ^  , 

L  r    si^i      the  lad  is  of  a  Sunday,  then  th.e  whuJe  fi 

bail,  mean  Aj-i^-ir        j         -»  t 

cxclufivc  of  JSionday.  And  within  the  rour  days,  us  common  to  h-iv^j 
the  return,     iiiminons,  to  ihcw  cauic  at  a  Tud^c's  chamber,  >whv  thcrd 

fliould  uot  be  an  order  of  lour  da^s  afterwards  to  gUM^ 

baiL 

Cochin  Heathcote. 


•J 


Feme  CO 
vert  has  a 


ON' a  caib  out  of  Chancery  for  the  certificate  of 
judges.  ^ 
appoint-  *      Cafe  ftated,  that  Mmjf  the  wife  of  Dodfey^  conv^ 
itt«iitby     y^\f\\  Lcr  hulband  a  confiderable  p.irt  of  her  «  ft  ate  in^l§ 

vill  or 


<iecd  Ihc  t^ccd— to  the  uff  of  licr  hr.lb.ind  and  hcrlclf  for 
executes  by  and  the  longer  liver— tl^.j'n  to  her  ifllie  as  tenants  in  ctttj 
both,  anJit  mon.  And  in  cafe  Ihe  and  her  h'jfb.ind  fhoi-ld  div*  witiico 
^Sr  t^S"  t}\<:n  to  be  difpofed  of  in  fuch  manner  as  by  wui  d 

v?rpnQr»   otherwife  fixe  ihould  appoint,  notwithftanding  her  cwq 
both  wcfcr  tnre.    This  of  her  eftate  in  Nottiti^ham  %  of  her'  efntc  2 
on  ihc^n.c  Qhcjlire  in  hke  manner ;  except  as  tp  her  power  of  difoolil 
deed  .   r^ich  is  by  will,  not  by  deed,  •  '  I 

Hie  fettlet,  I 

on  failure  of  ifTue  <^f  her  and  her  ht  (band,  to  fuch  children  of  her  fiAcre  as  (hall^  9| 
ing  at  c'cai'i  of  iicr  .in<l  licr  IinfD.md,  or  the  longefl  livtr,  balendur.i  to  fuch  cb^drj 
of  her  iiuers  as  lhall  be  hv:n;;  a*  her  li  rceurc  The  wiU  devifrs  to  fuch  cliiWrt-u  ^-i 
fitters  as  Ihall  be  living  at  her  deccaic.  A  child  born  after  her  deceafc,  and  Kef?  k 
huiband*s. '  Quellaoa,  Whether  he  codI4  take  2;  Detemiiied— that  U  the  deed  wfi»  ^ 
there  being  no^powerof  xevecauon  gives;  therefore  the  will,  ^adhoc^  wMditi! 
jio  effc<%  ;  if  the  wiU  was  ficft,  it  bein^  revocable  in  it's  nature,  \%  as  rcvcSttd  by  t 
deed,  if  th-  deed  was  ccr.rnrv  :  That  the  whole,  thcrrfort  ,  v.nuicl  turn  upor^  the  ef^ 
of  the  dec:'.  ;  and  that  by  'he  d;ed,  fhc  rh:!d  of  the  fifter  took ;  the  ofJicc  of  thc^.  i.  • 
bong  to  alccttaiu  tkc  quantity  and  (Quality  oi  the  cll^tCi  arid  not  ta  dcHroj  tht:  ptoDil 

•ft 
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T)n  fleletdes  among  fuch  chiidren  of  her  fiflers  Per"  [  191  3 
p^sfivaod  EiOtAixte^  fiiaO  be  Kving  at  the  decedfe  of  her 
mdhr  hi^amd\  iafendttm,  to  fuch  chUdren  as  afbrefiud,  i» 
yfiaD  be  living  after  her  own  deccafe. 

WThis  will  wus  m:\de  at  the  umc  lime  as  the  JeeJ,  by  which 
:  Z''^^  to  all  fuch  children  of  her  lifters  as  aforciaid,  as 

r flail  Ix;  iiv in ?t  /?er  deeeafe. 
She  died  in  1770;  her  huiliand  in  1771.    Godfrey  Heaths 
rtf,  (on  of  her  fiftcr  HeaihcctCy  named  in  the  deed  and  will^ 
boni  after  the  death  of  Mik.  Ihdfiiy^  but  i«;^if  the  death 
r  if  the  hulband. 

If  Crwtcnded — ^that  the  wUl  could  fasre  no  effe£k;  that  the 
lU»  operated  by  deed ;  that  a  jury  would  be  very  much 
1»  Gwifrey  Ihtthaitt  (who  Was  bom  of'  Mrt.  Bk^ 
^Ig^i  fiftcr  ten  months  and  two  days  after  !Mrs.  D^djky% 
f4ailS^\    Infant  \n'Z)entre  fa  i/nre.  /ivh:p  even  before  her  Je^ 
^cafe,  the  time  limited  in  the  habendum^  but  tliat  //S/V  con- 
Ibrudtion  was  not  delircd  of  the  court ;  but  only  that  the 
,      coqM  not  be  good ;  and  the  deed,  which  Ihe  was  per- 
mated  to  make,  being  not  a  deed,  with  power  of  revoca* 
but  abfeltire  ;  tlicrefore,  that  havihg  only  executed 
licr  power  by  deed,  flie  could  after\^ards  execute  h  to  'ano« 
^ibercffi^a  by  wHl.    Hiat  in  the  deed  fhe  gave  to  chSdrea 

te^ffm^  after  the  decea(e  of  her  and  her  hnjbandy  oc  the  longcf): 
;  aod  the  hahendtm%  to  children  living  at  her  death, 
it  is  the  rule  of  law,  that  the  habendum  cannot  limit  t 
fcto  fff/><T  perfons  than  thofe  nmn<d  in  the  premijpj^  or  in  a 
raanncr  coru*radtclory  to  the  jireiniiHs.    That,  however,  it 

(might  happen,   cither  by  error  in  the  tranf^ribcr,  or  ap- 
prchcnJion    fiie  ihould  out  live  her  hulbband ;  Ihc  has 
^'tnadc  the  htJbtndmn  pimnl}  rtpugneuU  to  the  preouilcSy  and  • 
I  <Jcftniaivc  of  them. 

V  .On  the  other  iide  Mr.  WalUce^ThAt  Lord  C(du  fays,  if  a  Co  liu 
[  Mi^ves  to  A.  and  B*  in  the  premii&s,  bahndum  a  moiety  1^3* 
.  ^  W|  aad  a  moiety  to  the  other,  that  the  bahendum 
|Mhi4hem  tenams  hi  commoot  md  only  explains  the 


Ifc^  That  Sir  ^fycmns  Jones  ftates  a  variety  of  inftances,  whe^c 

«iia.v;j<///;;i  m^iy  enlarge,  abridge,  or  explain. 
!     That  i:  ought  nut  to  be  obje<fted  to  her,  that  Hic  has  made 
two  iriftrumenis,  a  will  and  a  deed,  that  her  mtention  might 
►  take  effed,  by  one  or  the  other :  Much  lefs  fhould  an  intent 
\  1^  flie  has  ib  guarded  by  both^  be  diiappoiatedL  ^ 
k  That 
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'9^  3  ^        which*  if  nothing  die*  H  an  ezpho^ 

tory  inftrumeat,  (he  gives  to  all  fiirhttiildren  [o(  her  fiiter| 
as  ihall  he  living  at  her  deccaie* 

The  conditions  in  the  deed  aiFe£l  fuch  cliildren  as  fliallhc 
Kvin^  at  her  cicaih  ;  therefore,  if  the  child  of  her  later  bom 
after  iwrdcach,  ihoiild  uk.e«  he  would- uk^ij  witliput  boi^^ 
fubjecl  to  the  condition. 

Lord  Mafis'  eld — This  is  too  ]>lain  a  ra&.  If  the  'ieed 
was  before  the  will,  there  is  no  power  of  revocation  j  it  a£r 
ter,  the  deed  revokes  the'wiU.  It  is  a  deed  of  afipoint* 
ment  of  ufes,  and  therefore  liberally  to  be  conftrued.  It 
fs^tm  plain)  Chat  flie  veRs  the  imere^^  to  fuch  as  ihaii  he 
living  at  the  titn^  of  the  death  of  .the  loogei^  Uvea  of  }>«r 
or  her  htiCband:  And  the  conditio|i' to  bo  perfonned^ 
fuch  as  fhali  bt  living  at  the  time  of  the  death  of  thefu^ 
vor,  nwkes  it  very  clear.  In  comes  a  blunder  by  the  fcri?^ 
ner  :  it's  plain  it  v%\,i,  a  blunder,  'I'he  <:>i:ke  of  an  habenai^ffi 
is  to  ailertain  the  equality  and  qiiaiitity  oi  llie  cllatc,  ;*ni 
thcreft;rc  in  the  cafe  of  Mr.  WaUdce^  of  an  cftate  to  two^ 
hL^ln-fnium  to  the  one,  for  life*,  remainder  to  the  other,  in 
tall,  the  hihrndum  only  afceruins  and  iixcs  the  meaning  of 
the  preailil€!»)  but  docs  not  contradict  or  dcAroy  them  \  b(it 
agi&  to  A.  and  A  in  the  pcniifTes,  bnhendum  to  A*  only, 
vaa»  I  bdievei  never  heard  of*  AU  the  hob^ndum  could 
opftrtte  herei  va^to  sftakethem  tenants  in  ^ooimoni  init^ 
4&  jolnt^^tenants :  Therefer^  as  the  viU  is  of  no  e£Fedl« 
and  the  condition  moft  be  applied  to  the  intent  of  tlie  deedf 
that  Godfrey  Hiuthcote  [the  iifter^s  fon]  took^  is  dear* 

Bail.     .»  ' 

JEW  Bali  excepted  againd.  He  came  to  juf^ify  for  600I. 
He  faid  he  was  a  gyychant,  and  a  Jew ;  tint  he  rent- 
ed an  houie  of  loL  per  mnntdvi ;  that  he  was  WQrth  a  great 
deal  more,  than  he  came  to  jultifjr  for.  He  was  alked*  whe- 
ther he  carried  a  box  abont  the  country  ;  he  iaid  he  did» 
but  tiiat  he  was  worth  a  great  deal  'more  in  the  warehodfe 
way  I  that  he  never  carried  goods  to  ki^  amount  than  josL 
-  He  Mras  bail  in  another  ^ftton  of  tWp  of  fome  auiount. 
Court  thought  him  £ooJ  hiil*. 

Under- 
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Undertaking.  *  ^-r 

AN  attorney  undrrtook  to  enter  a  common  appearance } 
but,  though  he  wrote  the  undertalqng}  he  iiid  ViOt^ 
fignit,  b«t  iiniMdlatcly  retrac^tecL  t      .  " 

The  court  was  appUed  to  for  an  attaclimentt  bu^^  dHt  C  f  93  3 
&Sffgcd  the  mk,  thinking  the  undertakl lot  isi.i^mgl^i^, 
» to  famder  it's  Wns  retra£hxL  ' 


Cofts/  ■  * 


•  t 

n  qiicllion,  on  aHiGrnmcnt  of  ball  bond,  by  judge?*, 
order,  aflignmcnt  held  good  ;  but  there  was  a  litrgi^ 
tion  about  co^ls^  of  eight  or  nine  ihUUags^  a&  to  tbor 
coon  would  not  grant  the  rule.*  •  n 


0 


Inquifition^ 

r 

•    *  •  .  '       ^  '.~ 

N  a  motion  to  fct  afldc  a  writ  of  enquiry  iur  irregi^af^^ 
rity.  '  '     -  ''r 

The  c  omplaint  was,  that  whereas  notice  l>ad  been  givcnr 
to  execute  the  writ  before  the  iherifT,  nt  CuilMmll^  at  fuch' 
n  day  and  hour,  the  piuintiti  had  procured  it  to  be  executed 
an  hour  before :  And  thac  the  dcfcnoaat^does  not  believe  the 
pbinti^  can  make  out  his  demand,  according  to  tl^e  iiiminc 
cbe  writ  executed.   That  the  notice^ was  of  a  wrFt  of  ee^* 
^luiy,  to  be  imx^xd  between  ten  and  twelve  in  the  fore* 
noon ;  that  be  attended,  by  counfel,  before  eleven^  and  wait« 
ed  till  paft  twelve :  That  the  writ  of  enquiry  had  been  ex- 
ecuted ex  faru  onlj^  at  ten,  a$  he^was^infincine^  ^Uld 

On  the  other  fide,  that  tlic  clerk  of  the  defendant'^  at.-^ 
tomey  had  been  applied  to,  to  know  whcLhcr  the  defendants 
mcant  to  attend  by  (  oimfel,  or  noj  that  he  faid,  he  did  not 
Imo'.v  :  That  then  he  was  dcilrcd  to  fay,  they  fhould  execute: 
the  writ  of  enquiry  between  teu  and  eleven,  as  near  elevca* 
as  ini^  be,  unlefs  hj  a  line  he  was  informed  that  Son^ 
other  time  would  be  more  convenient  to  the  coonm  who 
ient.  Hiit  not  receiving  fitch  a  note,  they  met  about  a 
^Baiter  bc£m  efeven,  puniiaBt  to  t^  that  the  jury 

did  not  execute  the  writ  tSl  after  eleven:  That  they  had 
bmi  an  average  value* 

Mr. 

* 
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Mr* Ju(Uce  AJton  obferved,  that  the  affidavit  was  cramm- 
^cd  with  a  vaft  quantity  df  Ytnneceflajry  matter^  by  lAich* 
they  feemed  difpofed  to  croWd  two  motions  together ;  And 
that  they  either  clme  to'fct  afidefer  irregularity,  with  cqIs» 
or  die  to  be  let  in  on  cofts,  to  plead  the  merits.  That  thcr 
had  better  confine  theinfelvcs  to  the  foi  racr  ;  i  hat  iii  Lo  ik: 
value,  that  was  fuppcicd  proved  in  evidence. 
C  *94  3  ^'^^<^U       pai'ty  attended  five  minutes  bdbrc 

eleven,  being  told  they  meant  to  execute  as  near  eleven^ 
might  be. 

Tlicmif-       Mr.  Juftice  Jfion  obfcrved,  they  had  made  their  ttfc  j 
chief  of  fu-  gy^-,f  ^gf^i  fjjg  ^orfe  by  admitting  an  heap  of  affidavits  mudi 
Indm^ic-  ^"pcrfiupusi  in  great  'pan  inf:gnfficant\  and  in  fomc/^r. 
Vtot  affida*  That,  however9  though  it  did  not  feem  they  eould  b^ve 
|[xiuch  to  fay  in  the  matter,  yet  that  fince  a  gentleman  at- 
tended, with  a  ierious  intention  of  ipeaking  to  the  ca&t  he 
would  not  take  it  out  of  their  power. 
Role*  Aiui  therefore,  on  paymerit  of  costs  of  the  ivn:^ 

alio  of  the  motion^  let  the  writ  be  fa  afid^y  on  their 
conpni  'ifig^  not  Xo  bring  a  ivrit  of  error.  The  wrrf  of 
eriqtiiry  to  be  erfculcd  on  Mondiv  next ;  aud}  I  think^ 
you  will  take  care  to  be  tio^e  eiiuugh.*^ 

■  Bail, 

PARISH  of  St*  James^  derhehwUi  without  ikymg  in 
what  (beet,  too  hurge  notice.    However,  he  being 
prcfent  in  court,  they  agreed  to  adinit  him. 


N 


.  BaU. 

o  r  knoMnng  how  many  a^Uons  he  was  bail  in,  or  £f 


Covenant. 


COVENANT  km  articles  to  be  the  phintiiT's  liircd  f.T. 
viint  for  one  year  and  a  (|uarter,  and  to  pay  at  the  ca- 
pii  .uion  of  tilt  term,  200.  Defenv)  vnt  covenants  that  he 
wuiild  afterwards,  at  the  expiration  of  the  term,  fiirrendcr 
liis  trade  and  bulinels,  as  a  lilk  niereer,  to  J.  Prcjjyn^  the 

plaintiff's  nephew,  or  iudi  other  as  the  pUuntifi*  iaouUi  ^ 
point. 

Otbcr 

Ru  cQttCra  kgcm      pro  iahStX  baUtar* 
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j^-.  Other  covenants  with  a  pfnal  jum  of  a  thoufand  pounds. 
^  Breach  aiBgned,  that  the  defendant  did  not  jurrender  at  the 
dpirarioa  of  the  term  to  'John  Frejlgn^  tti  pUintiff's  nc- 


<ff  any  other  per  i  on  nppo  'tnted. 


To  which  the  defendant  pleaded  ieveo  different  counts,  £  195  ] 
fiiiltf  whkhwere  at  iilue  at  bar  en ptSs  \  two  were  on  d&» 
\  vigtm  which  this  cafe  was  argped*  the  principal  wasy  . 

ifaintiflr  <tid  not  iind  ibfScient  fecurity  for  the  pay-  I 
of  the  fam  ftipukted.  I 
ift  tfiis  it  was  argued)  that  by  the  cafe^  AM.  309iJ 
j|ieidprocal  cu\ciiants  cannot  be  pleudcU  in  bar  one  againft 
^i^SQiDthcr.    Condition  that  defendants  ilundd  give  fuch  re- 
jpkafe  as  the  judge  of  the  Prerogative  court  iliutild  tli'.nk  2l 
l^Ci)  that  the  judge  did  not  appoint  any  relcafe,  held  not  y'^^ 

S«^md-,  becaufe  he  ought  to  have  tendered  it  to  the  judge. 
Becffife  there  is  no  covenant  on  the  part  of  the  jjidge  i  but 
where  mut ml  covenants  otherwife* 
^,  rrr^ ;  l  'i\rr,;,";7//y"T2^   Covenant  that  Sqmre  ihould  af-  ntncheB- 
y  %a  to.dden(bnt  bis'mtercft  in  an  houfe,  tic.  and  ^'^^'f^^^ 
pay  30I.   Pl^ntiff  affigned  for  breach,  that  defendant  -^^i,^* 
MUnot  pay.    Dcfe.idant  pleaded  that  Snuire  did  not  aiiign. 
^'Tlnntiff  denuirs.    Adjudi^cd  for  himj  becaufe  mutual  and 
'  ifihtcHdcnt  CQ vciiaTits  :  And  the  parties  mi^^ht  have  rt'cij>rccal 
■  ^^^^^^  *  and  that  tjxcrcfure  the  piaiuliiF  might  brmg  iiji>  ac- 
i  ^^'^  M'^l^  afiignmcMit  pf^jQie  houfe :         U  iic  did  not  <^ 

Jcfcndant  g}ightliave  hjsjrimicdy. 
''^   That  in CiiMf gr/TTi 9)   Debt  on  fpedalty*    PlalntifF  de- Pordajrv. 
dsed,  on  agreement  produced. in  court,  nempey  thatdefen-  Colc^Hil. 
dant  flumid  give  to  plaintiff  the  fum  of  775L  for  ccrtsun 
hods  and  manages  therem  (bted*   Five  fliillings  eameft 
^  pod :  And  that  defendant  ihould  pay  the  refidue  a  week 
-Act  the  feaft  of  St.  John  the  B  apt  [ft  next  enfuing.  Breach 
aSigned,  that  notwithltanding  defendant  had  p  lid  the  five 
Ihiiiings,  parcel  of  the  fu<n  above-mentioned,  he  had  not 
pikl  tiie  rcfiduc,  thougli  oilcn  thereunto  required,  to  the 
plalntirf  *s  damage.    The  defendant  prayed  oyer  of  the  deed, 
which  was  read  him.    In  bac  verba y  towit^ilMz/y,  1668, 
it  is  a^red  upon  by  do^or  JfAn  Fordage^  and  Baffki  Cali^ 
'  Ifi^  ii  qiut  fiquuntur.   On  oyer  the  defendant  demurred  on 
""mral  points :  And  iV^d^  the  grand  exception  was»  that 
Wfhmtiff,  in  hfo  declantioii,  has  not  averred  that  he 
tgirftbe  lalld^  or  at  kaft,  Uiat  he  Undini  a  conveyance ; 
M  that  die  defendant  hath  no  remedy  to  obtain  the  lands, 
^fad  therefore  that  the  plaintiff  could  not  fupport  his  action, 
m  having  conveyed  or  tendered.    But  (hp  court  held,  that 

both 
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I  both  were  to  be  taken  v  parties  to  the  conwtjm^}  wi  iC 
I  the  plaintifi'did  not  conveyi  defendant  had  an  ^Oioa  it  a*  * 
Ivenant  againA  him*   And  thus^  tbat/oivS  fiarty  bad  muUd 
Ircmcdyagainft  the  other, 

^- Sir  jGhn_Siran3[es  Reports,  that  m^BJaekw^lL-^  IL^, 
rSt^axi**   P^*-^^^^'^^  co>  cn/.H.s  to  transkr  IHcT;,  and  dctcmiant  to  ivy  for 
it.    riainilif  pleads,  that  l^e  was  ready  3t  the  day,  \5c,  to 
£  196  J  ,  tiansfcr,  but  that  the  defendant  refufed  to  accept  or  pay. 

'On  d.niurrcr,  contended  that  this  was  a  cofidition  prtcddtnif 
and  liic  words  to  pay  for  it  fhcwed  fo :  And  tUerefore,  that 
the  plaintiff' ihould  have  fhewn  that  he  d  d  perform  the  con- 
!  dition  on  his  part  by  ailual  tranaier*    Cpntcoded  on  At 
I  oti\cr  hand>  that  the  covenanta  inrere  mutual*    Per  cumth 

(That  the  coniideration  waa  z  cwemnt  I9  tratirfr^  and  not 
affuai  tnuisfer ;  though  if  it  had^  tenJir  and  refufal  wwjU 
liave  been  a  perf or  matter*  fiSkmiifi  in  the  £9iebe<|tier  cbipp 
fcer. 

1  hat  in  Da i;{^/2jsL^i^dn£L on  error  in  the  £xchc> 
c^isr*.  from  a  judgment  of  the  King's  Bench,  it  h  reported 
by  j/r.  712.  tliat  the  plaiutilf  declared  an  allien  of  cove- 
nant, tl:iat  in  c.^'.illdt^ration  of  738!.  los.  he  co\cnantcd  to 
triUiSfcr  tiie  pj  ndiue  of  634L  in  loLicry  annuities,  fu^lvrib^d 
by  the  plaiutiti*,  and  defendant  covenanted  to  a.ccept  a»d 
pay.'  Plaintiff  fcts  forth  Under ^  and  that  defendant  nfijfed,' 
Demurrer  to  the  plea  of  tender :  And  on  this  demurrer tho 
court  gave  judgment,  for  the  plaintiff;  for  tluit  they  were 
mutmii  djfiififf  covenants*  And  that  the  covenants  beiog 
mutmlf  the  tender  was  to  be  Lud  wi  of*  the  cafe>  and  plains 
tiff  not  obliged  to  aniwer  to  it.^  And  on  the  trial  in  errVi 
Eyre^  chief  juftice  of  the  Common  Pleas,  Gilbert  chief  ba- 
ron, and  four  of  the  other  judges,  were  unajuiuLLily  of 
oplTiion,  that  the  judgment  of  B.  R.  was  right,  and  ajtrm" 
id  it  accordingly.  And  the  cafe  was  held  fo  clear  for  the 
plaintiff,  on  tiic  firft  opening,  that  there  was  no  argument. 
And  on  error  in  parliament,  the  plaintili  fubmitted,  Witbr 
out  bringing  it  to  an  argument,  and  paid  the  money. 

It  was  farther  argued  by  Mr.  Bulier^  in  the  principal  cafe 
before  the  court,  that  there  was  an  authority  that  out  breach 
of  covenant  could  not  be  fet  off  againd  amtber^  bccaufcjhc 
d.m.a^t  s  mioht  not  be  equal. 


Covenant  to  do  an  aaat  a  particular  time,  as  in  the  tA 

of  FUtcbery  anno  oBav9  of  his  prefcnt  Majefty,  in  Hiliirj 

term, 

•  3Ucx  Titm  cogit  ad  fupervacua. 

Idem  eft  oil  dicejc  ac  inluffidcnter  Jiccrc. 
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term,  there  Mr.  Jiiilke  lima  Cdid^  the  covonant  k  to  do  a 
^mght^m  a  pafticiilar  dajj  and  that  is  one  charadkriftic 
miitiiai  covenants* 

Here,  tQO>  -if  one  covenant  muft  be  performedy  all  the 

covenants,  which  arc  mnfiy,  raurt  be  performed,  before  the 
plainu::  Lu:.  be  cnr.likv.  to  his  .iction. 

Secondly,  which,.  I  thiiik^  was  the  point  In  demurrer, 
Mr.  Br^ikr  tilled,  that  even  if  thefe  fliould  not  be  thoui^ht  ^vcrc  r.ct 
mutual,  but  dependant  contra he  hoped  the  judgment  of  mutual,  the 
the  court  in  favour  of  his  client ;  becaui'e  the  act  alii^iied  con<iitM>a 
k  breach  of  covenant  not  to  have  *  been  done^  was  to  be  de-  £^^^^die 
pendant,  if  the  contraAs,  were  not  mntual,  on  a  precedent  pan  of  the 
aA  to  far  peffonteed  \sf  the  defendant,  before  the  plaintiff  dcf .na^ac, 
to  jnSonn  his  covenant.  b««rti  pcr- 

For  that  aftor  the  year  and  a  quarterns  notice^  it  was  formedlif 
agreed,  that  the  defendant  ihoiild  yield  up  hb  trade  to  the  bim.. 
plaintiff.    That  then  the  partner(hip  fhould  be  entered  into  L    ^91  1 
betY'ecn  the  plaiiititt  and   Ibch  pcriuii        tlic  defendant 
flioald  appoint :  That  then  the  fum  agreed  on  ihouid  be  paid 
as  before. 

On  the  other  fide,  it  was  argued,  thnt  ilie  condition  to  That  the 
be  performed  by  the  defendant  was  dependant  j  that  the  a«jclc$  ^* 
pUtntiff  had  not  performed  his,  and  therefore  was  not  en-  J 
tided.  That  the  defendant  was  a  perfbn  in  coniiderable  cutcxl, 
tnde;  that  he  had  entertained  thoughts  of  putting  his  nc  plaintiff 
phew  into  the  (bop,  after  paving  off  the  moiety  of  the  ftoclc 
That  he  looked  out  for  a  peribn  $  that  a  journeyman  weaver  j^jy 
Mfecommended)  that  he  took  him  into  his  (hop,  totry 
hSai  as  a  fSnrant,  it's  faid ;  and  he  was  to  take  him  into 
tiie  lliop.  It's  true,  ajur  the  execution  of  the  .irticles  of 
prtncrfliip  ;  that  immediately  /r5w  and  after  the  execution 
cf  the  articles  of  partncrfhip,  the  defendant  fhoiild  permit 
the  T)hintifF  and  John  Fre^m^  or  other  peribn  appointed^ 
to  enter,  ^r. 

iaither,  that  the  feciirity  of  25     by  monthly  payments, 
«n  a  preudtfU  cond itioa  to  be  performed,  the  deifhidant  , 
not  relying  on  the  reiponfibility. 

If  it  were  ooofiroed,  that  it  is  an  mdependent  and  mntn-  Tluit  10 
al  cmnant,  Mr.  Frefton^  the  defendant,  wmld  be  obliged  conftrae  aa 
lordy  on  Ae  perfonal  arodit  and  fecnrity  of  the  plauntilf,  If.^f  .'"Jti*. 
contrary  to  his  own  plain  intention,  and  that  of  the  drawer  al  covc- 

of  die  articles.  nwit, would 

be  againlt 

the  meaning,  equity,  and  faith  of  the  agreement;  becatife  the  defendant  would  be 
€bG^d  to  rely  on  a  prrfona]  fecurity|  Qa  whicbb/  the  tcnMol  hts igreemeat,  hicM 
4cU«redhc  did  aq(  cMiia  ^l* 
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That  ait  the  year  Mid  quarter  expired,  die  plaintiff  alihift 
tnhe>  and  ftt  th)e  heufe  ^hich  waa  «a  Ime  beea  entoadf 
ihoTsld  have  tendered  the  fecurfty  <m  which  the  hoofe  w 

to  be  entered.  That  oh  the  other  "fide,  the  learned  gcD- 
tlt^nrAii  who  drew  the  declaration  had  thereon  declared,  be 
had  tendered  the  fecurity,  but  that  the  leciirity,  as  was  the 
fail,  would  not  execute.  He  would  not  have  ftatcd  this, 
jf  the  Undef'  of  the  Iccurity  were  not  neceiTary,  as  a  /^nrr- 
fifnl  condition.  And  therefore  Mr.  Pre/Ion^  on  the  fecu- 
rity  refuting  to  execute^  by  rcafon  of  non-performance  oi 
atitt  condition  on  the  part  of  thcf>bihitifi9  waa  not  boimd.ia 
his.  And  therefore  prayed  judgment.  - 
tn  replica-  Mr.  MnHer—ThsLt  thxM^  he  believed  the  .deftndatt 
^  would  do  himfelf  as  much  imi«e  ^  he  caiild»  thcf  tAU 
judge  of  his  intention ''<m1y  by  iHS-deed.  They  havt^  cove- 
nanted to  do  diftin^  a^  of  a  mutnal  nature.  If  the  court 
t  ip8  3  conftrues  it  an  independent  covenant,  the  plaintiff  owing 
only  lool.  llmll  not  recover  againll  die  defendant,  in  0ide 
he  owed  a  thouland. 

IjOTiX  AddKs field — This  cafe  has  been  extremely  ivell  argu- 
ed on  both  fides ;  and  the  confequence  is,  the  court  fonai  a 
dear  opinion. 

MeMB*  The  ruU  of  law,  to  be  fure  iV,  that  covcnamts  injeitf 
dttt  oove-  ij«!g]cannorT>cJ&fj^  irdto* 

Hants.        ^r^ToFr  of^coy^^flf^,  yhi^H         jn  frKoir  nattte, 
^^"•"^  cW£j^an3^^wKo  is  to  perform  tl^ejfrtf  rm'^^*'^*^$  ''rm 

Covenants      Thcrc  are  9^  covenants  rMfnralt  ?  fiicbjwjig^^gg^^ 
reciprocal,  fis ;  in  which,  if  the  feller  b  reAdy^Jendering  the  conveyanstf 
and  the  buyer  is  not  ready  to  /to;?  ihc  Jixoncy,  //j<ra..t^'ISkt 
lh.ill  Jiot  pnfs  his  iJJatc  ivitkotit,  ^ 

It  would  be  the  mo/}  mori^roi/s  cafe  in  the  world,  if  the  ar- 
gument on  the  fide  of  Mr.  BuIJer^s  client  was  to/rmii/.  It's 
of  the  very  cffence  of  the  agreement^  that  the  dctendani 
win  not  trufi  xKe  fer/onal  feojrjty  oLthe  plaintiff.  A.aurt 
of  jufHce  IS  to  fay  y  that  by  cperaiionj^.Jaw  be  Jhalif  Off^ff^ 
his  teeth.  He  Is  to  let  him  into  Kw  ^wife  to  fquander  everf 
^ilfig  there,  without  ^tfif]|  thing  t02«^^ 


dant.  f 

 -  Mr 


*  Pa^>a  rcclproca  vcl  utnimquc  Hgant  vcl  ncutmm. 
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Mr.  Juikke  ji/ha—TlKrc  Is  a  traofpofition  in  the  artn 
cks,  irhick  are    marflialied*   This  is  a  mutual  and  inde- 
pendant  covenant  to  be  perfiorxaed  by  the  plaintiff  antece-  law 
dent  to  any.  thoig  done  on  the  part  of  the  defendant  j  -and  ^^^1^^^^^ 
tkis  being  the  intent  and  \/tffl  c0n%u^HoD,  the  law  will     to  that 
BBrihal  the  words,  as  to  give  it  this^ffisft  %  .  tmdlca. 

Mr.  Juftice  AJhhurfi-^Whe^icr  a  condhlon  be  precedent  Coodition 

or  not,  i  rhiiik  is  always  to  be  determined  by  the  nature  oflP"***^'' 
,       '      ^  .  ,    /  ^   ,  1  or  not,  15 1© 

the  tranl action,  and  the  meaning  ot  th«  parties.    The  ten-J  j,^  drfrr- 
deriDg  of  thcfeeurlty  was  to  be  pr^cedfnt  to  the  afligning  ol  mined  by 
the  fto<:k,  and  entering  into  the  articles  of  co-partnerlhip. 
And  t.h:s  could  not  have  hurt  tb^  pbunti^,  who  could  n(vt:t\  ^^^ai^. 
have  been  made  liable  to  the  pgymtnty  if  the  ^ock  were  not! 
affi^iim^  nor  pofieflioo  ddiverod. 

JODGMBKr  FOR  TUB  IXEVEIIDANT* 

;  1 

ON  a  motion  for  an  ioftrmation  t»  ihew  eanle^  why  a  £  199  3 
tnn^ike  flioiild  not  be  ict  up  again,  which  had  been 
taken  down  at  a  meeting  of  twelve  of  the  commiifioners ; 

an  fuggellion  of  irregularity  in  the  time  and  manner  of 

meeting. 

The  court  faid  all  the  twelve  Oiould  have  been  moved 
again! t ;  for,  if  any  were  criminal,  all  were  equally  fo  ;  but 
that  it  did  not  ft  em  there  was  any  gruuad  for  an  extraordi- 
fiafy  crimmai  intormatioo*      *  * 

Rukr^ed. 

The  King  ix^^*^  Villers. 

INFORMATION  on  the  ftatute  22  Geo.  2.  againft  im- 
porting  foreign  embroidery,  to  recover  lool.  penalty  on 
a  fpccial  cafe;  which  finds,  that  the  de  fendant  imported  yj^^  ^ 
the  lorcign  embroidery  made  up  into  wearing  apparel,  with  4.  c.  i. 

him  in  his  portmanteauj  and  after  his  landing  it  ¥ras  feiz-  ^0  i4^^ 
cd. 

3  Edw.  4.  r.  4*  an  a£l  mentioning  certain  merchandizes 
not  iawfid  to  be  brought  into  this  r^lm  %  recites  the  great 
laifehief  to  ievend  ardBcera  by  diven^articlea  manu&fSired 
hyfinngeny  enemief,       againfirgoodkws^  iic. 

aa  &l  4«  3«  a  tenporafy^  cdtocUmed  by  the  ftatute 
t  IL  3;  r.  io«  tantamount  ib  the  former,  for  ten  yean. 

Aft  5  EU%^  c.  7.  increaiing  the  penalties. 

13  ^  14  Car, c.  13. 

"   :  .22  G^o. 
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Gn,  2.  r.  36.  intitlcd,  An  a£t  for  the  prohibiting  the 
im^wrting  z\\C\  wearing  of  foreign  embroidciy — recites  tlie 
grrat  fuins  expended. 

Ena^Sls',  no  embroidery  to  be  imported  \  ^forfeiture  flf, 
fucii  ein broidery  as  fhnll  be  imported.  § 
Penalty  of  lool.  on  the  importer. 
Ijg^^  Mr.  Morgan  enumerating  the  evil,  Lord  Marnxfild  fiu^  , 

Manitfeld.  theAt  Ware  nther  to  tbe  jnrj :  Tbe  court  wis  to  conftitf 
thca^ 

r  200  1     Mr.  Morgan  proceeded  t»  oMerve,  that  the  jury  Ul^ 
finind  agftinft  Lbrd  VWers^  tbe  defendant^  at  the  inpiii^^ 
ter ;  that  the  plaintiff  had  declared  agaSnft  him  as  fadii 

that  this  being  a  remedial  ftatute,  the  court  was  concerned 
as  much  as  poiliblc  to  fupprcfs  the  mifchicf,  and  sdviacc 
the  remedy:  That  Lord  Vtliers  had  ovvncd  his  h^viag 
brought  a  v^fl  quantity.  That  his  wearing  in  n  forcii^ 
country  fouoe  of  the  ck>thes»  would  not  exempt  himtroiR 
the  ftatute.  ^ 

On  the  other  fide,  that  the  jury  had  not  found  Lord. 
'Tillers  an  tmiMirtery  but  had  iband  fpecially  that  the  3d  and 
22doC  Edw.  4.  5  £/fz.  only  enadted  a  foridture  of  Ite 
eIoatli9>  aod  other  gimiifii6fairet  prohiluted. . 

13  &  14  C.  2«  recita  nearly  as  die  aft  in  qu^ftion :  lit 
aft  cttiies  an  idea  of  ii^a  beHig  brought  and  imported  ibr  fsdCf 
and  not  a  {yllable  of  theifi  worn ;  fbrfciture,  therefore, 
cnuc'tcd  01  iucli  parcels,  ^r.  Forfeaurc  oi  5^!.  to  iIiC 
feller.  22  G.  2.  enacts  a  forfeiture  of  the  garmentj  but 
exempts  the  wearer  firom  the  penalty. 

3d  of  his  prcfent  Majefty  againil  the  importation  of  rib* 
bons. 

c*a8«  6th  of  his  preieat  Majefty  agaiaiik  importing  Ibreifi  , 

filk'^  and  veh'ets* 

The  3d  of  his  pre&nt  Maje(^  provides,  that  tt  ibaU  iMt 
be  coaftnied  to  extend  ta  fcch  ae  (hall  be  worn  as  part  dC 
wearing  appatd* 

The  €(Obl  provides  aceoidmg  to  tbe  nA  of  his  \^aaali 
Majcfty :  That,  therefore,  the  defendant  having  thcfc 
cloatlis  made  up  as  u\;iring  apparel,  though  not  anally, 
perliaps^  worn,  is  not  liable  to  the  penalty.    Mr.  Dwf^ 

Replication  to  Mr,  Diiveiipert—The  words  of  22  C  2- 
fpeak  of  bringing  over  before  :  Whether  before  the  a£t  of 
22  G.  2.  garments  were  feiaabk,  I  will  not  contend,  as  Sir 
^f(^  did  when  he  mixed  the  wheat  and  bar* 

Tbe 
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The  cafe  of  avoliirig,  thC;  penalty  by  procuring  foreij^n 
i^ffddtTjf  to  be  wbcn  a  (ky  only  by  the  impmer  on  his 


Mo  (iirvrafkcc  between  faring^  over  and  Importing. 

Mifufield — think  I  muft  uke  it  for  granted  this 
perhos.^ieea  x  cafe  bdEorc;  the  prdent»  in  which  the 
ieftiff  is  made.liaUe  to  tbf  penalty  a%  Ituporter :  It  t^nsh 
IqPHQtf  the  words  of  the  ihtnte.  There  were  need  of  C  3 
Wf  frtr.  'T  words  to  makc  a  gentkman,  'wearing  foreign 
ixixi,  not  only  liable  to  be jiripty  but  iWfo,  the  injumt  he 
psfbot  on  Englijh  ground,  to  the  forteitiirc  oi  icol. 
The  fetute  22  G.  2.  recites,  where  grjit  quantities  of 
oki  and  fiUo*  thread  lace,  Fnmb  and  hrocade  arc  brought 
w^lbr  fale,  whereby  great  fums  of  .oioneyjiave  been  ex- 
^Ad  and  carried  out  of  the  kingdom ;  aod  tvhereas^'fe- 
finlfistotes  have  been  ena^ed,  prohibiting  the  fale<^ 
IMfif^  the  kgiiktiireconiiderspsffticularlyandibleoml^^ 
ijfte  looL  -fiorfeinire,  importadon  in  the  way  of 
iMbe.  Accordingly  tavlors  and  milleners  are  made  fpe* 
H^liable  to  a  pt:n<dty;  Bcc-iuii:  tiicy  can  iuve  them  only 
the  way  of  trade. 

Suppofe  a  foreign  amhajfudcr  romcs  over ;  is  he  and  his 
£ic&dar«:s  within  the  pouk/j  ior  only  having  a  gold  but- 
-I  om  ttcir  coat  ? 

ft&npoie  a  Jlrahger^  entirely  ignorant  of  our  natire  laws» 
|li|,in  die  doauths  of  his  own  country ;  are  we  to  catcb 
}^  [granger  likewife  who  Ih^U  come  among  ns  i 
i'JtiiremarVable  too,  that  the  fiatnte     G.  2.  particularly 

^e^gpold  and  filver  thread  lace^  French  and  brocade;  all 
f  which,  except  the  bft,  are  manufactures  brought  uver 
iy^-atc,  to  be  alHxed  to  the  garment  here.    It  remained, 
fccr|fbre,  to  be  Ojiteflioncd,  whether  the  giirment  was 
itf,  W  they  were  brought  over  worked  into  it  ?  And  the 
i^Siataxt,  iecmed  to  have  a  doubt,  which  I  will  not  fay 
Ml  g^ocndkfs,  whether  the, gold  and  lilw  lace,  kSc*  fo 
was^fieazohle*  ^  Hofirevcr,  as  to  the  fei2ure,  the 
ne  par^cularly  prortdedi  but  not  as  to  the  peDaitjr* 
Mj^lMbed  into  wearing  apparel ;  But  the  weaier  is  par«' 
piB^  Excepted,  as  has  been  before  obferved.    Lord  Vil^ 
^ti  itdpht     \s  cU  have  iiad  thcfe  ciu^^ths  on  his  b*ick»  as  in 

f*  jKiiUTidiiteau.  .  '  -  »»♦,•* 
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Diflrefs. 

the  flatutc  of  Diftrcfles  27  G,  2.  pvox'Jmg  for  re- 
payment of  Turplus  on  deniand ;  iuing  out  a  writ, 
4t  was  comendecli  is  not  dcmaad,  &>v  you  flMHild  xnak 
your  demand  before  you  csonmeiice  your  a^lioiu 
Anno  lalu.     Qf  difttefs,  that  none  (hail  be  diibaioed  £ar  moie  lb* 

»diic«   Siee  Magna  Charts  p  A  >  r.  10; 
Anno  1266.    X}iacc&  oot  to  be  oatngeoos,  nor  of  ploo^  ook 
t  ^02  ]  Vide  5 1  Jf*  3.>^4- 

,  None  lo  dif&ain  for  amends  of  injiiFv,  without  award 

of  court.  Vfde  ilatnte  Marlrbrl  Nor 
Called  arti-  out  of  his  fee,  r.  2.  Nor  in  the  highway,  Uwiiig  tLc 
cuH  dcri,    jj^j^     r.  I  c.    Nor  in  the  ancient  fees  oi  the  church-  Yi«k 

*  Anno  ,9;       J ^  ^ 

i^j^  ^  IkJ*  2,Jr.Tt,  !.  r.  9. 

Commonly     Diftrclies  not  to  be  driven  out  of  the  country,  actl  to  b< 

called  I  rsafonable  on  pain  of  ranfom.  Vide  cz  if«.  l«  A  4.   3  i» 

vvclt.  anno  n   ^  i>»    a.   ji>r  w  • 

ia;5.       ^-^  lOw  I  &  2.  r*.     iif.  r.  1 2. 

Fredioider  npt  to  be  diikaincd  to  aoArer  of  hia  te* 
hold.   Statute  of  Mariehridge^  c.  22. 
None  to  be  dlAraiaed  iiir  aoother'a  delK.  Ykie  3  iBi 

The  cattle  of  the  plough  not  to  be  taken  for  thp  king*$ 
debt,  if  others  can  be  found,  28  A*/,  i.  ..  12.  .  To  be  dii- 
ven  to  a  pouiui  wkhin.  three  miles,  vide  1^2  Fi?,  6l 

«  I  2  • 

bhexii^  to  have  four  deputies  to  majie  repkvin.  Ihd»% 
miBo x66i'  diflreis  not  fiiiftriaftf»  it  may  be  repealed*  if 

■  That  goods  diftrained  for  rent  naay  be  foid,  if  lettait 
paid  within  a  rea(bnabk  time.   Vidle  2  JUT.  Be  M*  c,  5. 

C6mand  ftcaw  loofe,  vide  /  3.  Soabk  damsqpafa 
wpongfbl  diftrefi,  Tide  /  5. 

Not  to  be  taken  in  execution,  without  paying  the  arrem 
of  rent  to  landlords.    Vide  S  ^Li.i.  j.  14. 

Goods  removed,  dilbrainabk  within  hve  days.  &  Am* 
Ch  14.  /.  2. 

Within  thirty  days.    11  G.  2.  c.  19. 

That  arrears  may  be  difbraiued  after  Icaib 
Vide '8  Am.  c,  14./.  6. 

Penalty  of  double  value  on  fiauduknt  Tcmoving*  U 
Geo.        19.  yt  3. 
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Cattle  on  the  common,  and  crops  growitig^  difbramabk 
ica-  rent.    Vide  i^id.f.  8. 

Oi(farcfics  may  be  fecurod  and  fold  on  the  {iremifib.        [  203  ] 

10. 

In  cafe  of  diftrefi  fior  teat,  irregubrttj  not  to  make  it 
rM,  Vide fiff.  19. 
Amends  maybe  tendered.    Vide  19  &  20. 

Gener.il  iiilie,  ai. 

i'ouiV-lMig  ill  Scotland*    20  G.  2.  r.  4*^.  /!  .>3.  anno.  1747. 

Juitii.cs  i'l  warrants  of  diibrefs  for  penalty,  to  iiniit  the 
time  for  Ulc  ot  the  dilbreis.  Vide  2'j  G.  2,  c,  20.  and  the 
ftatutes  there  rcrerrcd  to  in  Mr.  Ritjfhead'i  edition. 

J^iilrdles  muft  be  of  things  of  a  vahaUe  property :  Dogs, 
bocks,  dopes,  and  other  animals  fera  nature,  cannot  be  dii^ 
trained.  Even  Tahiafole  property  cannot  be  diftrainedj  when 
in  a£hnl  preient  ufe,  as  an  horfe,  when  a  mail  or  woman  is 
nding  on  him }  an  ax  in  a  man's  hand  cutting  wood. 

Thirdly,  Things  for  the  maintenance  of  trades  for  the 
benefit  of  the  commonwealth,  and  there  by  ihc  authority 
of  h\r.  As  an  horfe  at  a  lluith's  fhop,  not  to  be  dUtrained 
f<-r  rent  out  of  the  (hop*,  materi<ib  in  a  weaver's  iliopj 
cloth  of  cullonicrs  at  a  tavlor's ;  fack*?  at  a  mill  or  mark  -t. 

roiirth.  Nor  a  thing  ddfarained  aliready,  for  :r  is  in  the 
cuftody  of  the  Jaw;  NotUng  at  common  hsw  Ihould  be  dil- 
tr^ncd,  which  could  not  be  rendered  in  as  good  plight  as 
vhen  taken  *,  but  this  is  altered  a»  to  corn,  by  2      £>c  M. 

5.  but^  I'  apprehend,  it  ftill  holds  as  to  dead  pouhry, 
dcad^,  srad  the  like. 

Fifthly,  Nor  beaih  of  the  plough,  (nor  otenfils  of  pro- 
fcflMM^,  as  the  axr  of  a  carpenter,  or  tlie  books  of  a  fcho- 
hr)  while  tiicrc  are  other  diibrainable  goods.  Cq>  Jsifi^  £• 
7./ 51. 

Nor  {hall  dlflrefs  be  taken  for  uncertain  fcrvices.  Co* 
Injl,  lib.  \,f,  136.  Tide  alfo  Burris  Jujifct^y  tit.  Di;!r^fx, 

A  diib-efs  for  rent  cannot  be  in  the  night,    i  Iji/L  L  2^ 
f.  12./.  213. 

Nor  could  a  man,  by  common  law,  break  open  doors  to 

A  man  amnoC  work  or  ufe  cattle  diibralned,  but  for  the 
benefit  of  the  owner.   Vide  Woo^s  htfi.  h*  2.  I4<5« 

By  7  Ann.  c.  12.  the  goods  of  an  ambaflBid^^r,  or  other  [  2^4  ^ 
public  miniftcr  ihali  not  be  d^ftrauicd  j  li  liicy  are,  the  dif- 
trcii  is  void. 

If  cattle  nre  pnt  iiito  a  pound  ov^rt,  the  owner         feed  ^ 
thcmp  and»  if  they  die  lor         of  food^  thcyc  is  lio  remedy 
#  K>  2  agaiull 
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»gainil  tlie  diilrainer,  but  he  may  dillrain  again,   ibid  h 
is  very  remarkable,  that  though  the  divine  law  ghren  tt 
jif 4^/  provided  for  the  cafe  of  a  bird  with  her  young  fM» 
for  the  ox  treading  out  the  com^  for  the  beaft  of  one's  ene- 
my &Ucn  in  the  way;  though  the  Ath^fdans  even  pusUbed 
with  death  the  cruelty  of  a  young  man  in  putting  out  die 
eyes  of  quails  for  his  fport,  yet,  our  law  does  not  pau^ 
any,  the  nioft  inhuman  treatment  of  a  beall:,  oiiicnvife  than 
*  VHe  37    as  it  may  occafion  damage  to  the  owner,  *  or  danger  immc- 
^J^/e^  diate  to  the  public,  as  by  over-driving  oxen,  or  theUkc: 
aa.  31*0.  ^^'^  I  be  owner  may  ule  his  own  animal  with  what  lavages 
a.  c         nefs  hepleafes>  and  the  Law  of  EngLmd^  which  is  a  bw 
vide  the  fe-      mcrcy,  yet  (as  it  has  been  complained  Ibmewhere  before) 
hinders  him  not.    Yet,  I  queftion  iN  hcthcr,  if  an  owner 
the  Do^     of  any  animal  were  to  commit  an  a^  of  wanton  and  exbetne 
cradty  on  it  in  public^  or  in  the  piefence  of  any  entnat^ 
him  not^  whether  he  would  not  be  liable  to  an  indi£hiient 
at  common  law,  as  gntlty  of  a  nuiiancc*   For  mens  eves 
and  cars  are  not  to  be  offended  with  outrages  on  humanity; 
nor  an  example  of  rnielty  to  be  fet  :  And  whatever  is  a- 
gainft  common  moraluy,  antl  coa\ntitted  publicly,  I  conceive 
is  within  the  common  law  of  England^  vide  Jones  and  Randal 
infra.    This  kind  of  digrellion,  1  hope,  is  rxcufi  h]--,  as  th? 
do^brinc  of  diftrcfics  naturally  led  to  it  j  by  that  part  ot  it 
which  permits  cattle  to  be  ftarved  in  the  pound,  if  the  per- 
fon  from  whom  they  were  diftrained,  does  not  come  to 
feed  them* ' 

With  reipe£l  to  (iirplus  in  the  cafe  above^  the  court  M 
•  of  opinion  that  the  ftatute  of  27  G.  2.  was  not  to  be  inter- 
preted, negatively,  that  the  money  is  hot  to  be'  reftoKdi 

unlefs  on  demand  j  but  impcrauvcly,  that  it  IhaU  bc  rcflw- 
cd  on  demand. 

Rice  againjl  Denton. 
U ST O  M  houfe  officer  on  the  15  G.  a.  r.  25* 


^UST 

Queftion, 
a  ca^of  ru 


Whether  the  defendant  had  a  right  to  rcgange 
rum  before  he  granted  a  permit.   The  a£l  fays, 
the  merchant  may  land  without  payment  of  duty»  on  Ac 
C  ^,^5  1  terms  of  lodging  it  in  a  w;u*ehoufe,  ^r.  that  the  dutV 
fhall  be  in  proportion  to  the  gauge  taken  upon  hiiding. 

There  is  the  excife  gaugcr,  the  cuftom-hoiife  gaugcr,  aixJ 
the  city  ganger^  which  Uii  is  a  kind  of  mcdi<itor  between 
the  other  two» 

Contendd 
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Gontciuled,  that  the  officer  flioidd  deliver  up  immediate ' 
ly,  withoQL  k:>.ond  g-uiging. 

On  the  part  ot  the  defendant — That  the  ftatute  of 
C,  2.  enacted  the  duty  before  landing ;  that  in  order  to  re- 
medy this  inconvenience,  the  ftanuc  15  G.  2.  allows  them 
to  lodge  rums  of  the  produce  of  the  Weft  Indies  in  ware- 
houfcs  to  be  approved  by  the  cuflom^houfe  officers :  On 
prodacing  the  certificate  from  the  colledlor,  the  officer  is  to 
gram  a  permit.  The  proviiion  is,  that  he  (hall  deliver  the 
ram  in  fuch  quantity  as  is  exprefled  in  the  certificate* 
Qoeftiont  Whedier  the  gauging  always  ib  cQnclufivey  that 
the  officer  fhaH  never  be  at  liberty  to  rcgauge.  That  though 
the  ftattite  feemed  to  think,  that  the  fame  quantity  would 
always  continue,  bjJncfs  of  the  cafk,  and  a  thoiiiand  other  Vide aUotr* 
drcumftanccs,  v.-onld  exceedingly  akcr  the  quantity.  The 
crown  hnving  t*nlargcd  the  time  for  payment  of  the  duty,  ^ 
frit  to  fix  months,  and  afterwards  to  twelve  months,  hi-  5.  f.  3,  ' 
vourably  to  the  owners,  if  there  be  any  lois,  it  ought  to  be 
to  the  proprietor,  an4  not  to  the  crown  3  that  the  certificate> 
therefore,  fFom  khe  coHe£kor,  is  to  be  the  meafure  of  the 
duty.  If  any  lofs,  the  proprietor  muft  abide  it,  and  not 
have  ijoantity  delivered  which  is  not  there,  being  loft. 
That  it  was  intended  the  officer  ihould  know  what  he  was 
to  ^nuit  the  permit  for,  and  that  multitudes  of  firauds  mull 
arile,  it  he  has  not  that  right. 

On  the  othtr  iidc  it  was  contended,  in  reply,  that  no 
fr;\iid  from  the  time  of  the  ftatute  to  this  had  happened, 
tor  w.iiK  of  fnch  -a  power  to  rcgauge.    That  he  is  merely 
intruUed  with  the  charge  of  keeping,  and  the  care  of  the 
■jfarchoufe,  aiid  has  no  difciTtionary  power  as  to  the  permit.  ^  ^ 

Lord  Mansfield-T'l  do  not  know,  as  it  may  be  nccefiarya  ^  mlnd^ 
perhaps,  to  apply  to  parliament,  whether  you  ought  not  to  aiter  gauge 
do  it  as  ibon  as  poffible.  ^  It  do^  not  appear  by  the  cuftom  ^^^^ 
interpreting  the  aft  till  1772,  nor  by  any  aft  in  being*  It^s  l^^^^f^' 
apparent  where  the  fraud  is :  Smuggled  or  aduhtraud  goods  /i.  ^  w.  3« 
may  be  brought  in,  to  the  injury  of  the  revenue,        '         c  30. 

juDG\iEN  i  FOR  THE  PLAlM  ii  F, 

OF  cxcife  l.nv«5,  fee  12  Car,  2,  c.  23.  the  beer  and  ale  C  206  ] 
cxcife  gi%mtcd  to  King  Charles  for  life,    l  G.  3./.  i.  Anno  1 660. 

Dvitics  on  foreign  liquors  to  be  paid  by  importer,  vide  1 2  vide  iVcftt 
Can  a. e.  aj.JI  14.    15  Car.  l.c.itf.  17V   22  to*  23  Car. 

Oaths 
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Oatksof  officers  of  tbeexcife^  ta  Car*  a.r.  23./  33. 

Hereditary  exdfe,  12  Car.  2«  c,  24./  ij.  By  thk  fii- 
tatc  the  docies  were  made  payable  by  importers  Mne 
landing. 

Commiinoners  not  to  take  exciie  to  farm;  penalty  of 

bribing  excifeman ;  exemption  of  colleges  ;  Jireciiotis  for 
'lanJing^;  wr.erc  appellant  ihall  have  colu  j  cxcilc  oiEces 
to  be  kept  in  market-towuii,  vide  15  Car*  2.  c*  \x*J.  2}  i4| 
21,  17,  19,  10. 

Vide  Burn.  Powers  of  commifliaocrs  given  to  farmers  of  the  exciici 
firH  vol.      16  C!f  17  Car  2.  r.  4,. 

Additional  C3(ciies  expired,  vide  22  ^  23  C^r.  2. 

29  C^^r.^2.  f.  2.     I  Jr.  ^  M.      24.     2  IF,  ^  jfcf./  2. 

3.  y     ic.  3  J/.    I,    S  iv.^  M*  7  far 

Power  to  jufttces  or  coauniiSoners  to  mitigate  finesi  32 

^  23  Car,  2.  c*  5./.  Ji. 

Ceyfhr/irlfs  not  allowed  in  procvc\llngs  on  exclfc, 14. 

Vide  alio,  I  W.  y  Af.jL  I .  c.  24.  2  /F.  ^5*  iU.  r.  3. 
4  //".  ^  M.  c.  3.  ^  IV,  M.  r.  20.  4  r.  6.  Vide 
the  jcc  11  G.  f.  ;2*  for  appropriating  dudes  to  theaggr^ 
gate  fund. 

Vide  I         Powers  and  dire^hons  foir  preventing  the  concealment  of 
liquors,  and  Otkcr  frauds,  7  £5*  8  IF.  3.  c.  30.    Vide  8  ^ 
9  IF.  3^  ^,  19.   Vide  ;8  G.  2»    26. /*  8.   Vide  10  C  3. 
44* 

Weeklyfumof  3700!.  tobepaidoatof  theexdfemoMKt 
as  a  fund,  vide  xa  ^  13  ^r.  3*  12.  made  perpetual {  6* 
I*  c,  4. 

C<^^T^rnii^^<-^ncrs  and  o^icus  to  be  fworn,  vide  10  An, 
19./  122.  t.  26./  75. 
Teualty  of  obftru^^iag  au  excife  officer,  6  G.  uc*Xl^ 

J  207  ]      1  ower  by  \v;u-?ant  to  fearch  houfes,  vide  li  G.  \»  c,  30. 

a.  Vide  rulei  for  taldng  out  permits,/  lo.  Proof  to 
be  admitted  of  l)is  authority,  without  producing  his  depo* 
tation,  vide /  32* 

Oircdtions  on  feizure  of  tea,  cofiee,  l^e*  vide  126.  i* 

Three  commiffioners  impowered  to  aft^  vide  i  G.  2. 

16,  f,  4.  , 

Diiry  on  fwcets  U  ncncJ,  10  Tt.  2.  r  17. 
PunHhment  of  i?cr:  »ns  going  armed  in  de£an(;e  of  exdic 
laws,  vide  19  G,  2.  Cn  34,    I  {  G.  3.  i:.  5 1. 

O&oces 
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Ofie&oes  againft  acdfe  kws  excepted  out  of  general  par* 

SmnBKnis  left  at  ofl^ider's  hcmfeto  be  deemed  good  nO" 

tice,  vide  32  G.  2.  r.  17. 

Power  to  feizc  forfeited  vcficls,  33  G.  2.  c,^.f*  16. 
Additional  exciff,  i  G.     c.    f.  i,  '  , 

Vide  of  other  points  relative  to  excife,     G.  3.  r.  43. 
Qnjham  college:  niirchal'ed  for  an  excill'-oiiice,  8  O.  3.  r. 
32.  For  defraying  the  cxpence^  vkle  10  (Gr.  3.  i*.  32*  1% 

Cm  46* 

Fcitham  and  others  Churchwardens,  againft  TcF* 

ly,  orTyrrel,  and  others,  Ovcrfeers. 

Act'm  wf  Trover  againji  the  Overfecrs^  on  the  Cafe  following^ 

A Churchwarden  was  convi^ed  on  the  it  tr.t  ■  lor  ne-  PlalnriiT 
gka  of  duty  5  the  overfeers  of  the  poor  levied  the  JJ'^^  wd 
pcftahv,  and  did  not  account  for  the  furplus,  nor  apply  to  brinj^'ao 
tke  ttie  of  the  poor*   Convidtion  qnalhed :  The  chorch-  aaionpurc* 
waidens  brought  an  aOioti  for  money  had  and  received  ^ 
tigttnft  the  oterfeers ;  on  which,  upon  a  fpecial  cafe  for  the  '^""^^r^  'it  is 
opinicA  of  the  court,  the  queOsoti  was»  whether,  on  the  for  the  be» 
ditmnftances  of  this  cafe,  an  allien  for  money  had  and  rfe-  ncfit  of  t]i« 
cjivcvi  wuuLl  lie  ;  or  whetlicr  iruvcr  ouglil  uot  to  liave  been 
brought,  cr  lonie  other  a<^ion  of  trefpafs  ? 

Loril  Mamjield  delivered  the  judgip^ii^  of  the  court  ta 
tki^  ctTe<5V,  ilf  tr  8,  1773. 

Wc  took  this  matter  of  the  cafe  of  Fcitham  againft  lerry  \^  2q8  J 
end  others  into  coniideration.  A  chtu'chwardcn  was  guilty  of 
neglect  of  duty,  under  the  (latnte.  On  conTi(flion  before  the 
jnfticesof  peace,  theoverfeers  of  the  poor  levied  the  penalr 
ty,  and  there  remained  a  forplus  of  twelve  ihilUngs  $  on  the 
refuaduig  of  which  we  go.  It  appears,  they  did  not  ac- 
count, nor  apply  to  the  ufc  of  the  poor :  The  chnrchwart 
dens  brought  an  action  for  money  had  and  received,  againft 
the  ovcrfeers,  ihe  conviction  being  qualhed.    It  was  a  i.rt  ,  ^ 

therefore  ;  and  it  has  been  fa  id,  tliat  an  aftion  for  the  de-. 
ta'mure  timplv,  was  not  propc*- :  For  that  an  action  of  iro» 
very  or  trefpafs y  ini^ht  have  been  broii^^ht. 

However,  we  arc  clear  that  tiie  party  may  nuatve  the  tori  % 
which  if  he  does,  it  is  to  his  own  prejudice^  and  in  favour  y 
the  defendant.  He  cannot  then  come  for  damages ;  he  cin* 
not  fty,  if  the  goods  are  fold,  that  they  wcre^  double  the 
tniiie  the  defendant  fold  them  for :  Here  mthing  can  he  recoi" 

vertd 
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vend  but  what  ift  c&rrfiientimi/ly  due ;  mihit:g  hut  the  real  value  \ 
and  the  defendant  lofes  m  defence  which  he  can  make  M 
ifidc  \  whereas  in  an  a^on  of  trefpais^  it  would  have  taa 

m.Ugal  jiiftitication  to  fay,  they  a^bed  esc  officio. 

Before  Lord  Hardmnche^  Cbeefehormigh  mnd  mm/An  agMift 

MorefoH^  on  an  indehUattu  nfumffit^  Morefon  received  iwsnff 
of  ;i  bankrupt,  as  the  price  of  goods  the  aflignee  came  to 
r  Cover.  It  wns  laid,  he  cannot  alHrm  and  deny ;  alledgc 
the  contract,  and  avoid  it.  *  The  cafe  of  Hop€  and  li^ 
was  cited;  whi- h  was,  the  defendant  "wns  indchtf  d  tn  one 
who  died  inteitatc ;  defendant  took  money  fecretly^  fomc- 
tbiog  very  hke  jlealing  it.  f  It  was  faidf  tjxe  adminiilniQr 
who  fued  in  the  name  of  the  inteftate,  firom  whom  the 
money  was  taken^  could  not  bring  an  indebitatus  ajfumpftt ; 
but  it  was  s^reed^  he  might  vmve  the  tart*  Lord 
Baron  Parker  (aid,  in  that  cafe»  that  this  <fii£tion  would  & 
fai  every  cafe^  but  ths^t  of  money  wn  at  play  \  and  that  it 
would  by  the  affigncc  to  recover  money  paid  by  a  bankrupt. 
Ivlr.  juftice  J'jhn  has  a  note  of  a  juJgiacnt  vc^y  ah!y  ^ivtu 
in  the  Com  m  m  Picas,  which,  for  the  lake  of  the  iSdTj  I 
would  defiro  him  to  cite, 

Mr.  jufiice  Aflon^  The  cafe  to  which  his  Lordfnip  al- 
luded, and  has  defired  me  to  cite,  was  Httch  'm  and  othirty 
^ffignees  of  a  bankrupt,  againH:  Campbell.    Judgment  and 
execution  on  indebitatus  ajfumpfty  againft  the  banker,  levied 
to  the  amount  of  15001.  in  1769 :  The  fame  year  the  hvoi^* 
rupt  wa$  found  to  have  committed  an  a£fc  of  banknipi^« 
They  fue  the  ihoriff  to  recover  the  money  levied*  It  ap- 
peared  afterwards,  that  he  had  committed  an  a£t  of  bank- 
T  ^^9*  ]  ruptcy  in  February^  which  was  before  the  cxcaition.  Lord 
3ir*lawful'  ^^^^"^^  Jullico  Dj  Grey  faid,  that  tiic  cit^ct  of  a  i.mmijiin 
<oTn\ng  hj  was  to  dive/}  any  eftate  ont  of  the  bankrupt ;  but  before  oS^: 
and  unlaw-  commijf  jn  the  aci  of  hon^n/ptiy  divcfi  J  uothitig.    The  flieriii 
luldctaincr,  taking  the  goocU,  no  ( ttrnmiflion  having  iiTned,  is  nj  ird- 
t^u'^af-  *'  pafler  \  but  if  he  has  them  in  pofTefTion,  az;d  hds  not  f<44 
fumpfic      the  goods;^  an  i/uL'bitatus  affumjfu  will  lie* 

in  rbr  room 

\hiLevinSy  i  part  142,    Elfhingtmyf  Jhffnmh  iM>t^'- 
ty  was  held  a  good  plea,  on  indebitatus  affumpfitj  whidb 
would  not  have  t>een,  if  nothiii.»  inchidlng  in  its  nature  1 
iort  fonld  be  liied  for  by  this  nction  ;  and  tliough  the  plain- 
tiff ivaiUL'j  ttii  ijr:  by  bringing  tiii^  ac^on^  yet  the  dcfen- 

*  Aliogans  comr<irii  non  ed  audicndiis. 

I  ExiiukficbiioAoriliircootnAiiii 
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<fents  being  permitted  to  plead  not  guilty,  ihcws  that  It  n^ay 
be  brought  where  denying  of  the  iort  is  a  liiilicient  deni'al 
of  the  action ;  bccaufe  it  is  a  dcni?J  that  ihe  pl  'inriH" 
any  ci;  il  c  infe  of  a£tipn  where  the  ciyii  right  depends  oii 
tiie  f:"t  tonnnitred. 

That  Lord  Raymond^  74t>  ajfkmfjtt  will  Ik  for  motief 
jwM  by  order  of  an  illegal  court.] 

,  That  in  earlier  cafes,  it  appears  this  aftlon  has  been 
adopted  as  a  very  beneficial  one»  bj  taking  away  wager  of 
lMr«  That  it  has  been  queftioned,  whether  the  parchafti^ 
niidcrthe  bankrupt  are  liable ;  but  they  come  m  by  his  tittei 

ApA  whoever  fakes  the  money,  impKis  a  promiie  to  do  what 
iijuft.^ 

I  think  this  a<n:on  of  the  chiu  c  luvardens  is  the  fiurefl^ 

and  moft  cquiiahlt-  dndjr//7  that  can  be.  ' 
PosTEA  returned  for  th'-  Plaintiff. 

Of  churchwardens,  vidc  3  Car,  i .  c.  3.^!  2.   21       i.  ^* 
fj,f.  5.  and  fkatuCes  relating  to  nonconformifts,  poor,  ^r. 
"  A  coanfeHor      nttomey  ought  not  be  chol'en  church^  [  2X0  J 
Wirdeni  and  if  he  is^  he  may  have  a  prohibition^  by  reafoli 
of  his  attendance  on  the  courts  of  WeJhmnJI^.  ^ 

Biflenting  teachers^  or  perfbns  in  hdy  orders* 

Other  difibiters,  not  being  teachers,  may  find  (ubftitutes. 

Perfons  who  have  profecuted  a  felon  to  conviAion,  ex- 
empted in  ta.4i  parilh.    Vide  Burns ^  tint  vol.  title  Chur^h^ 

£arl  of  Sandwich  a^ainji  Miller. 

Apeertniy 

Scattdahtm  A(agftatum»  lay  hi*  ac« 

,  ■  tiun  of  hk, 

ON  a  motion  on  the  part  of  the  defendant,  fuggeOing,  ^^^^^ 
tliat  an  impartial  trial  could  not  be  had  in  the  county  ^i^^-rc  W 
of  Midr^'L/exj  by  reaibn  of  the  high  ofTice,  weight  and  in- pleafiet:. 
fiuence  of  the  pLimtiff  in  that  coimty,  as  a  peer  of  the  ^"^^^^"^^^7 
fa£fidoa^  that  there  camiot  he  a  fair  trial,  the  vc&ue  ihaU  be  changed  s  othcoriieoMt. 

realm 

♦  Lex.quemlil>€t  fcctfTc  praefumit  quod  lege  fieri  dcbuerat. 

AW,  ThsJC  15  a  ai/i  /trim  cafe  1-ord  Mayimad^  74*.  Meaih  BeaA 
fJttrd,  where  it  wa»  held,  that  for  money  paid  m  cofts,  on  order  of  re- 
moTtl,  which  order  was  after  qnaihcd.  indMtatus  apf^pfi  would  nnt  Uc. 
BatLcrd  je:»v*Wfccm*to  have  doubted,  and  fays,  the  money  was  rn-  ?  by 
chttTchv  jrdc'na  and  oteriemboth,  and  the  aCtioo  brought  bj  ihcchurcii- 
wardt  n-;  only.  ,  - 

AW  tr^,  That  in  th-  part  of  Mr.  Juftice  judgment,  het«retn  UwJC 

[  J  I  am  foiacwhat  unceitaiii  whether  Ihave  taken  the  very  cafcatcd. 
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realm,  ^ndfirft  coniminioner  of  the  admiralty,  and  prayin* 
}cave  to  change  the  ^n^nue  trom  MieUUefex  to  Ltind^i^  wh^vf 
the  caufe  of  action  amfe.  I  he  action  was  brought  by  Lor4 
Smrnhm^  againd  the  defendftiit,  as  puUiiher  of  a  )]bd»  no* 
Ae£ting  on  him  £iliely. 

Mr*  W^w^  againft  tbe  laotkMh^That  the  pbuitiff'i  be* 
'  ing  a  peer  of  tht  realm,  ainj  firit  commiflkmcr  of  the 
miralty^  ^as  nothing  tQ  |ke  jury  of  fiCddUjrx^  any  mm 
'  than  to  any  other  jury. 

That  the  cafe  of  Ijord  Shafljlmt-y  was  very  different,  bfr- 
iiig  on  an  indi^lnient  of  confpiracy  brought  bv*  him  agaisli 
certain  perfons,  for  faifely  indi(^ling  him  of  high  treafon: 
And  they  ailcd;;cd  that  he  l»ad  great  influence  with  the  ih?- 
rifis.  What  iudacncc  ha«  his  Lordlhip  with  IVlr.  Oliver 
and  Sir  pyatkin  Lews  f  That  they  alledged  in  that  ctfc, 
that  the  witnefles  were  afraid  to  come  up  |  that  tJicy  had 
hctn  barharoufly  uied  in  the  preTence  of  the  court*  Is  there 
any  thing  liloe  in  this  €a&  i  What  intcreft  Lord  SsuAMi 
office  migln^ive  him  at  P^/mwSi  or  Plymouib,  Idoift 
lenow  5  but  it  does  not  ferve  him  much  here.  - 

Mr.  Mansjufld — That  he  did  not  know  what  particular 
intim.icy  Lord  Sandwich-  had  with  the  freeholders  of  Mii" 
«i/(/'.v-  h\M  he  behcved,  their  particular  affection  for  him 
did  not  operate  ven-  Molently.  That  he  did  not  think  the 
fireeholders  on  the  one  iide  Temple  Bar  were  fo  very  difiti- 
ent  from  tlie  freeholders  on  the  otlier* 
[  21 X  3  Mr*  ^^f'^^g  declared  that  he  was  ready,  if  neccffaij,  to 
have  given  his  affifbknce  16  clear  Lord  Sandwich  from  the 
imputation  of  his  new  acquired  popularity. 

Serjeant  Giynn  for  the  defisndant  —That  JAx.  MUkr  hil 
declared  his  apprehenfion  of  a  Middlefex  jury,  that  whatefC 
the.  reafons  of  his  apprchenfions  might  be,  it  woaW  hmJcc 
no  difference  as  to  the  trouble  of  producing  wiaiciies;  that 
the  caufe  of  acStion  arofc  in  London  \  that  though  it  was  htli 
in  the  law  a  cale  of  fcandalum  wagnatinny  gave  him  a  power 
to  iav  his  vcfi!(e  where  he  plcafed  •,  and,  tho'  the  authoritiei 
might  fecm  too  ftrong  to  be  over-ruled,  yet  he  hoped,  if  it 
"  was  ilill  open,  their  Lorddiips'  bread  would  not  indixie  ta 
fuch  a  determination  :  That  the  reafon  given  that  a  lonfs 
chara£):er  was  injured  in  every  country,  was  equally  appfio* 
hie  to  any  other  man  of  any  notice  in  the  world. 

That  lifl  imagined  the  Hightefl  obje^on  from  {hewing 
caofe  ef  apprehenfion,  iroiM  be  fufiicient  with  their  Lard- 
fliips  to  obtain  a  removal  of  the  venue^  which  would  he  only 
piii  ioiij^  LUC  principles  of  hivv.    in  motions  for  change  of 
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Ac  vtmtf  the  court  isisiot  anxious  to  know  how  £ir  the  cx- 
cde  is  grounded.  Lord  Sbaftjbury  had  his  w/tu^Llaid.r^it* 
Jj;  and  yet  very  liilU  mattor  was  ti:>er(  thought  neceiPary  to 

(bange  the  :  ^  -./.v.  * 

I  har  iii  t];c  cafe  of  Lord  Gt  rard^  an  a£llon  was  brought 
for  words,  2Xid  the  was  changed ;  becaufe^  .per  curiam 
—he  ihouIJ  not  as  a  /icssr  take  aii  advantage  whidi  might 
frejudkt  tiie  dclcniiaiit. 

Lord  JdamfiiJd^'Yhc  law.  is  extremely  ir^^y  admitted 
l^thacounie^  admitted  by  the  motioni  that  for  fcandalcms 
mds  a  peer  may  lay  the  vtfiue  where  he  pleafes.  There 
TC  many  other  caies  in  which  the  venue  may  be  hud  itfiy 
fubtrt.  If  zgroundiA  ihewui  the  court  will  gnint  a  changS 
of  the  venue  for  a  fair  trigL  But  are  the  freeholders  of  Mtd^ 
diffrx  fuch  defpicable  wretches,  thac  a  peer  would  have  more 
weight  with  them  ih  tu  a  cooicr  ?  Ami  as  the  defendant  has 
the  kr;i;^)it  oi  ihc  ihire  for  lib  couuicl;^  I  £aggok  that  wU} 
he  a  lull  coiintcrbciknce. 

Of /Wo^  ffiMgsi#ta9,  ^  3       I,  ^«  344 

Sx  malefido  nnn  oritur  cpntra£bis*  . 
Par  fdentia  pares  contrahentes  lacit^ 

Infurance,  £  ziz  j 

•1 

m  aotksilovaaewtriaL 

The  caufe  had  been  trkd»  and  a  yerdjA  found  by  a  fecial 
jmj  of  nacrchaHts* 

II  appeared  that  the  defendant  had  iafiffcd  a  (hip  whidi 
wia  to  &tl  from  Pook  to  Neweajlle^  for  loooh  This  ihip 
was  loft  ;  and  afttr  the  lofs,  defendant  writes  to  defire  the 
uifmancc  may  be  increaicci.  The  letter  is  dated  on  a  day 
thai  no  pc.ll  went  out ;  the  nci^t  u.iy,  the  account  of  the 
lofs  of  till-  \ ( fTel  is  in  the  papers  j  but  defendant  docs 
not  take  out  the  letter  or  rctra<5^.  The  notice  and  the  lofs 
being  difcovered,  the  under-writer  fues  a^^inil  this  ia&r« 
cnce  as  fraudulently  obtained,  and  vokL 

The  queftkm  turned  prmcipally  on  when  the  ihip  X6  be  ^ 
inlbfed  was  to  faU,  and  whether  k  was  in  port  or  no^  at 
ihe  tine  of  the  infurance  nrocuredi  and  whether  the  de» 

if 
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ftndant  knew  of  the  IqIs  when  he  wrc^e  (or  the  adttml- 

infiH-ance  ? 

j  iie  jury  found  for  the  defendant:. 

The  piaintirF  laid,  he  b -licvcd  the  {hip  was  in  port  when 
he  infurcd,  at  the  time  of  maliin^^  the  infurance,  bccmCe 
the  wind  hnd  been  enfrerlv  iinr-*  b.c  arrived  at  Prole.  TV 
plaint iii  too  complained,  that  the  letter  he  received  from 
tjkic  captain  ,of  the  velTel  was  either  faiiiiied  as  to  the  date, 
or  heing  put  in  on  a  day  when  no  poft  went  out,  he  fhctilfl 
,  have  tadben  it  out  of  the  office  and  dsipatched  another 
way  more  expeditioufly. 

The  letter  was  to  this  efie£l :     Depend  upon  tt  I 
^  u(c  an  expedition^  and  fail  the  firft  opportnnity ;  ckt; 
**  thing  is  ready.'' 

He  complains  that  he  had  no  notion  when  the  (hip  would 
'      fall ;  and  that  this  inlellivjcnce  did  not  arrive  in  time,  he 
believes  fraudulently  \  the  letter  being  dated  on  a  day  wki| 
no  poit  gne^  cut. 

On  the  other  hand  it  was  fa  Id,  'twas  ftrangc  the  plain^ 
being  in  London^  having  this  buiinefs  of  infurapce  in  con- 
^emplation^  and  curions  to  know  when  the  ihip  would  faiii^ 
or  whether  i^  had  not  failed  already^  fhould  not  do  wto 
any  the  idleft  man  in  the  world  would  have  done^  ddkr 
mto  a  co£fee*houfe,  or  read  a  newfpaper.  If  he  hod,  lie 
might  have  feen  that  ihips  had  gone  out  ahout  the  ttme 
that  tliis  fliip  of  the  defendant's  did  go,  and  were  ioiii 
that  as  to  the  date  ot  the  letter,  it  was  very  remarkable  th< 
t  ^^3  3  ^he  under-writer  ihould  not  t.ike  notice  of  this,  either  mil- 
take  or  milreprefentntlon^  till  the  ^hip  was  loft ;  which,  it 
was  obferved,  looked  like  unaccountable  laches  or  craft  on 
that  iide*  That  there  was»  at  Icail)  a  count^balancc  ot 
evidence,  on  which  a  ipecial  jury  of  merchants  were  ex- 
tremely competent  to  decide  $  ^  and  that  the  courts  in  fuch 
a  ca(e»  would  hardly  interpofe.  And  that  though  a  futt  ^ 
clofiire  is  required  by  the  law  of  infiurancc,  yet  it  muft  be 


r 

1 

natural  to  imagine  the  plaintiff  was  better  informed 

the  d'.'fendaiu  ^  the  coalrary  of  which,  it  w«ii  allcdg^  j 
feemed  Wve.  '  I 

VicieD*         Lord  Ainnsfidd — *Tis  very  proper  that  all  matters,  cfped- ; 

ally  of  this  nature,  fhould  he  In  conducted,  that  tnc  party' 
drct.  Par-   ^'^'^^j'      fraudy  may  fee  they  are  mt  Itke  to  gam  by  it,  It 
Iter's  l  aws  is  always  hy  circuwjlafu  fs  xhsxjr€uid\&  diji^uered*    Aiul  *ti> 
of  shii  t  irg  very  remarkable  here,  that  this  iientleman  iniured  in  Ljiim%  i 

a&d  Iniur-         '    ;  *  o  , 

•ace,  p.  311,  and  Seaman  againft  Fonncrcau,  p.  322.  Dolyi  fa  Inm  Icjpbtxa  ioTiSt.  Ifl 
callidiutc  ikttltivft  ex  iado  jut  oritur. 

ftCOk 

«  CmlSbet  in  arte  fiii  eft  cndtmSmu  ^^^^  Codgle 
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from  Poole  to  "Ne^vcajtle^  i  oocl.  only.  Tliat  cfur  the  tknc 
when  the  account  canic  vj  P.^Ic'  ui'  his  iiiip  be'n^  Lj:  in 
pailing  to  A^t  wVt^'./f',  Kc  writes  for  i  farther  infu ranee.  It 
msy  be  difcovcrc  U  whether  diJ  not  acitwlly  read  the 
paper  which  gives  this  accouut  i  k  //j^s^  be  dlfcovered  ivhen 
this  letter  was  put  into  the  poftj  which,  it  was  Jlrmgi  ^ 
man  of  buflnefs  ihould  fend,  when  no  poft  went  out,  and 
vithout  waituig  for  what  news  ifjot  or  the  mxt  ihould  brin^  \ 
and,  that  on  the  next  day's  intelligence,  he  did  not  correft 
bis  notice.  Something  too  may  be  colle^^ed  from 'any  in^ 
dtrfng  that  may  appear  to  have  been  made  by  the  office^ 
fa^Nirting  the  time* on  which  the  letter  went  out.  I  re- 
member a  cafe  at  PooUy  which  turned  on  that  only.  I  mvisr 
luve  any  cijiicuhy  in  altering  my  op.iiiun  :  At  iirft,  I 
thought  the  mM^Y fufpUlr.iSy  aftL  r wards  1  doubted  i  andanx 
iii77t' returned  to  my  former  opinion.  • 

KULE  UAD£  ABSOLUTE  FOR  A  NEW  TRIAL. 

Fbint  refolded  by  Lord  Mansfield  at  Nifi  Prius. 

WHEN  the.  principal  is  made  liable  by  the  bill  being 
ddivercd  to  him,  though  the  agent  agrees  for  pay* 
Itspic,  you  may  charge  the  principaL 

Jury. 

4 Juryman  bang  pot  on  the  panne),  excufcd  himfclf  ^-^^^r'-^^ 
on  account  of  age,  bcmg  eighty.  .^^ 
i  MamfiM  difcharged  him,  and  faid  they  did  very  on  aecoiiot 
«fMf#  to  put  him  on  the  pannel.  ^  ^* 

Of  exemptions  from  juries,  Vide  ftatute  of  Wcftminfter  [  1 
i.    13  Edw.  I.  r.  38,  that  old  men  above  the  age  of  fcven- 
ty,  p^xfoiis  continually  lick  or  dlfeafed,  at  the  time  of  fum- 
raons  or  not  dwelling  in  the  coimty,  ihaii  not  be  fura- 
moncd* 

Apothecaries  within  London  and  feven  miles  thereof,  be- 
ing tree  of  the  company,  and  country  apothecaries  who 
have  (erved  ieven  years  apprenticeihip,  ihall  be  exempted 
from  fendng  on  juries,  and  their  return  ihall  be  ^void,  un« 
Ids  they  voluntarily  confent  to  ferve. 

Clergymen  cannot  be  impannelled  on  juries.  * 

Dtflcndng  teachers  qualified  under  the  toleration  aft,  cxf 
CMUjftd  £pom  ierving  as  jurors* 

^gdcers.  And  of  fuch  of  thefe  privileges  as  are  fmce 
the  ftatute  13  Edw.  i.  the  jLurois  ought  to  come  in  frrjon 

and 
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and  claim  their  privilege,  for  the  Ihcriff  cannot  return  ili 
and  if  any  anfwer  be  made,  the  jur^  miift  try  it, 

CouofellorS)  attomies^  clerks  and  other  miniftess  of  tbt 
Idug's  courts,  are  not  to  fervc  on  juries. 

A  lord  of  parliament  (hall  not  be  retomed  on  a  jqiy: 
Bnt  if  be  is>  the  pannel  is  not  void;  but  he  may  diaBenge 
to  It  h]mfelf>  or  tne  party  may  challenge  Imn. 

Tenants  in  ancient  demefne,  minifters  of  the  foreft  ort  rf 
the  iS,  forcil,  coroners,  officers  of  tlic  iliexiu',  l^.c*  vi(k 
the  writ  De  non  poticndis  in  ajftfa  ef  juratis. 

Perlbns  may  be  exempted  by  the  king's  cli^rter ;  yet,  in 
a  grand  ani7e,  perambulation  or  attaint,  fuch  exemption 
£hali  not  ferve,  f  vide  52  if.  3.  (hitute  of  Alurlabridgey  r. 
14.  trhich  fays,  iit  chartis  vero  exemptionis  et  /ibcriatis,  &c. 
as  touching  charters  of  exemption  and  privilejg^ey  that  thoi'c 
who  obtain  them  fhould  not  be  put  tn  affizes  or  jorie:$,  cf 
any  recognitions,  it  is  provided :  That  if  their  oadi  be  ii> 
C  215  3  neceflary  that  without  them  juilice  cannolt  be  done,  (as  ia 
the  grand  zSize  and  perambalattons,  aftd  deeds  or  wridBg^ 
of  agree Liicnts,  where  witnefles  are  named,  or  attaints  or 
AmwWiK  the  li^cc)  tliat  they  be  compelled  to  fwear,  faving  to  thcA 
t»  la  7.    otherwifc  their  privilege  and  exemption  as  afbrcfaid. 

In  Berkleys  cafe,  and  fome  excellent  Irnnnng  in  NUkJ'^ 
verf.  NichoUes^  vide  Plowden^  cafe  by  the  fame  admirable 
reporter. 

^         Tickell  tfjf^^  Read. 

Amafter  A  CTION  of  afl^It  and  battery,  defendant  pleads 
najjufltij  J^\^  the  gciiLial  ilTue,  notgiuhy  ;  aiui  alfo  a  fp^^ial  ^it*^ain 

Aetlbiilt,  juftification,  that  he  allifrcd  liis  icrvant,  whom  the  plamuii 
that  the  ,     .    '  '       .  * 

plaintiff     was  beat  m^. 

b«ating     Contended,  that  the  bxr  w'll  not  inf^ify  a  maftcr  inter- 


fcisfcnrant,  poking  on  an  alTault  agamft  his  fervant,  by  aflaulting  the 
kjmitud^*^  perfon  who  beats  the  fervant,  as  it  does  a  fervant  in  hkc  c^^ 
£m7which  interpofing  for  his  maftcr;  bccaufe  it  was  the  duty  of  tiie 
watthe  af-  fervant,  who  wsii  hired  to  ferve  and  be  aiiiihmt  to  1^  mat 
of^lvhi^h         pcrfbn,  bnt  not  fo  the  maftcr  to  the  fervant. 

the  pUmuH  cumplaias. 


}  Keceflitas  pubfict  major  eft  qintft  priyM*-  Vidb  Bmttft  &tr  Tidh 
Nan-poKft  rex  gratiam  facerecamiijwii  ateerioA. 

Rex  non  potrfl  fuccrc  injuriant. 

JLcx  communi.i  ita  pr-cn^^ativam  re^s  Ac!mctisa  cft  BtQC  CS^Qi  bxt^ 
Lutcm  (oikut  laedautvc.  •  Vide  i^kwdem^ 
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On  die  otlier  hand  it  vrrts  contended  to  thh  cfFcf!"  n<':>Tl  7 ;  Vide  Oo. 
iktf  oi  maftcr  and  Iw'tiiit  was  reciprocal;  and  if  thc^"^*-^-** 
tat  owed  to  the  mailer  fkidity  «Jid  obedience,  the  maf-  iJl^^^^ 
oved  to  the  fcrvant  protecUoa  and  deuces  aad  mfghc* 

well  juibfy  by  this  pica* 
j  mi  MBMsfdir^  aumot  telt  tbem  9  intifdr  iBterpQCng 
^  m  his  fervofft  h  iiffmied^  b  not  ji^fiahle^  under  the  cir- 
iitiiiitcs  of  the  cale,  as  well  as  a  Jervaiit  interpolin^  for 

'X:!f,  that  BttffJ  cites  Hawkins y  that  tluj-c  are  opiiiions  a 
niTlter  fh^Il  not  forfeit  a  rcccninizance  for  hi  jarh  of 
the   peace  fer  beating  another   in  defence  ol  his 
liervaot}  tet  Burn  cites  alfo   Salkeid  407^  tine  M 
mafter  cannot  juf^ify,  bccaufe  he  might  have  an  adiofft 
fo  tlie  krfs  oC  hi*  fervke.    B«t  the  reafen  of  tlie  eafc 
fisemed  there  (and  im/<»  it  was  not  the  principal  cafe, 
\  hn^  a  cafe  cited  In  argument)  tkae  the  defimdant  plead- 
td  an  alTault  in  defence  of  his  pofleffion,  (which  was, 
coTifiJering  his  Icr.^nt  too  much,  as  his  {roods  and 
chai'ici?,  itnti,  iis  far  as  th.'t  was  the  r'TTJcnd  of  his  de- 
fence, he  had  his  remedy  by  action  tw  ihe  lofs  of  the 
%alae  of  his  ierviec)  but  U  he  had  juilihed  that  he  did 
it  in  defence  of  his  fervant,  I  fee  no  rcafon  horn,  that 
o/e^  or  amy  printiples  of  jufticc  or  law,  why  the  plea 
mi^t  not  have  beoi  allowed  i  for  when  a  fervant  de- 
II'   fatta  his  owfter,  it  is  trot  fer  his  own  fake»  hot  fer  * 
\    his  mafler^s ;  and  ^en  the  mafter  defends  his  fer- 
vant, a  ir.au  like  himlcif  Uifceprible  of  wounds  and  £  2|6  T 
imjurics,  an  EngHJhmany  or  at  icaft  tree  by  being  in 
Eno^landy  a  per  Ion  under  hif  I  j  Hxial  protcttion,  if  leenis 
to  be  very  far  from  fullicient  to  fay,  the  maiter  needed 
|S    not  to  have  been  a  lofer  if  his  fervant's  bones  had  been 
broken ;  for  he  rrv^ht  have  recovered  in  an  action  for 
Ml  of  fervice.    What  compenfation  or  benefit  is  this 
to  the  fervant?   Andthe/m  juAificatioBy  Itake  it 
that  he  did  it  m  defence  of  the  fervant,  and  hf  oUi* 
gation  of  that  protcMon^  wWeh  he  owed  him  for  his 
fervice.    And  on  die  whole,  I  think,  a  mafter  \vo\i!d 
much  better  deferve  to  lofe  the  benefit  of  an  action  for 
lofs  of  fcTvice,  if  he  did  not  defend  his  fcrvant  when 
he  was  able  hoiii  a  violent  aiTault,  which  might  en- 
daogar  his  Iknbs  or  Ufe,  than  that  he  ihould  be  pro* 
eluded  fj^m  {^ving  that  defencCj  becaufe  tnilyt  let 
will  fell  to  the  fervant  fliort  of  death*  tfaemafler 

Emy  ree^ver  in  dmagesi  actd  fa/Si  ovlj  lofeand  be  pu-r 
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'Iiiibcdy  if  he  gives  dutt  defence  which  he  €<weft  io  i 
cafe  of  danger  an4  unjuft  aflault  to  his  fervanti  M 
having  performed  all  Uie  duty. of  a  mailer  bardjtf 

paying  his  wages* 

Den,  on  the  demife  of  Vernon^  again/l  Ogle  aod 

others. 


Q 


U  E  S  T I O  N,  whether  fettlemcnt  voluntary  or  for 

valuable  cotifidcration  ? 


,By  deed  in  1712,  father  fettles  apon  his  fon,  in  coofi* 
deration  of  marriage  and  the  |>ortion  his  wife  'was  to  h^wf 
him,  to  the  fon  for  life»  to  his  wife  for  life,  remainder 
the  liTue  male  of  that  or  any  other  marriage,  remainder  to 

i^fiiniis  Oi^Ie  the  defendant. 

In  172^  n  not  her  fettlemcnt,  in  conflderation  ui  mnrri^igc 
of  iiis  ion  with  a  feconil  wife,  to  the  Ton  for  life,  to  the  wife 
for  life,  rcmnlncier  to  the  ifiiie  oi  his  Ton  byliis  tn  il  wlfo. 

Argued,  that  the  iiTuc  of  the  iccond  marriage  Ihould 
take  before  the  defendant. 
leoUnt        '         '5^'  ^^onfideration  of  £rft  marriage  Extended  to 
ietf.  Ktf  the  ifllie  of  a  fecond  marriage* 

nus  in  Ex-     2  Part  WiU'mm  485.    Ofgood  againft  Strode  and  tthgrs, 
chc^.vide  before  Lord -Mirr/fi^A/. 

Uic  opinion     Father  and  foxH  on  the  fbn's  marriage>  artide  to  fttde 

©f  ihc  Ld.  lands  on  the  hufband  for  life,  remainder  to  the  wife  for  lifcf 
SSf**"      remainder  to  the  iiiuc  male  of  the  marriage,  rcin.thidcr  to 
5"'^"^^  the  nephew  in  iee.    If  the  fcttlcr  had  the  lolc  intercft  ill 
^      *      himfeif,  the  limitation  to  the  nephew  is  voluntary  other- 
wife,  if  the  ion  had  an  intereft,  fo  that  without  him  the 
_  father  could  not  make  the  fettlement  j  for  then  it  fhall  be 
underftood  that  the  father  iUpulates  with  the  fon  that  he 
^vill  come  into  the  agreement,  if  the  fon  confents  that  €8 
iaihire  of  the  precedent  limitationSf  the  eftate  ihall  go  ofCr 
tothenephew. 

Me.  Lord  Mansfidd^lf  a  father^  on  the  marriage  of  Us  fei% 

fettles  an  eftate,  it  b  an  eftabltfhed  rale,  before  all  cafa^ 
that  nothing  is  more  common  than  to  hmit  over  to  a  y/un^ 
fon,  oil  l.iilure  of  ilfue  of  the  eldeji  fon. 

Deed  of  fettkmtnt,  171 2.  Settlement  in  general  terms, 
in  favour  of  all  tiie  for.s  and  daughters  of  the  eldelt  broihc% 
before  the  iiiue  of  the  younger. 

The  lefibr  qf  the  plaintifi''s  title  fprings  out  of  the  fettle^ 
ment  in  1723.   The  partiea  are,  Uke  father  and  hia  two 

.fOBi 
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^flo  ^  patt;  A:  MtUi,  the  Intended  wife,  on  the  A» 

^'rid  part;  and  the  triiftccs  on  the  third  part. 
y  the  ftttlement  is  Tet        It  muft  be  on  the  27  £Gz.  CooAroc 
fp^mi\  fraudulent  conveTances.   The  ieflbr  muft  fet  afide 
he  lirft  fettleiiient  as  Iraudulenti  and  ekhn  under  the  fc- 

iBod  letrlcmcnt  *i  purchafor.  This  by  the  ^r^^ifw.Vr, 
and  irhdc  /<7.>r,  is  provided  againd  injury  to  be  done 
^hvneB punhafots^  by  m.iking  the  convevance  void  n^'ainfl 
fcrdufors  6/7/^-.  ^  If  the  icttlemeni  wiet  iiiiUe  d&  Jrauduict^^ 
I  mnft  be  only  bccauTc  it's  voUintary-  '  •  • 

In  the  iectiemont  of  1723,  the  fettlement  on  jjif  eldeft  Neither 
fan  14  on  a  whsahfe  cortfdnwtioti^  the  payment  of  four  hun- 
|r:d  poQiids  out  of  his  wife's  portion,  to  the  father. 

Is  tic  i^nfdcratkn  with  reipef^  to  Francis^  under  toDceer 
fhe  lcfibr  chums  ;*  Therefore  Francisy  on  a  vohintary  ttfjiaftia* 
cration  ntfrely^  flifiuld  not  fct  afidc  ids  brothcx  Ixoui 
Uii;g  aco/i  vliht;  t;.  tlu-  dcvife  of  I  71  2.  f 

In  1728  a  dcL'd  of  icttlcmcnt  is  made,  reciting  the  deed 
^  1712,  and  a  lee  Olid  marriagf  takes  place,  between  the  •  '  , 
tkJdt  ibn  and  Jane  WHJony  on  the  faith  evidently  of  the 
Aoeti.  Suppoting  you  have  it  againfl  you  on  the  other  deed, 
Qa  you  bf  any  title  under  the  deed  of  1728  ?  What  waa 
knewkh  the  deed  of  1712? 

[h  w»  anfWered,  it  continues  hi  die  hands  of  truftees,  ^  ait  } 
Ao^fedoneno  afttcpafsthemtereftout  of  them.  ^ 

Mr.  Jufiicc  AJIqh  laid.  Why,  the  iruuccs  executed  the 
flceioi  1723. 

lord  Mamfield  continnrd— Th.e  vliole  turns  upon  the 
^  of  1723.  If  the  truitccs  thought  any  thing  of  the 
h-sAxk  17 1 2,  the  conYcyance  is  fraudulent. 

In  the  fccond  there  is  a  Ihnitaiion  to  the  heirs  general  of 
ddeik  ion  by  the  Brft  marriage }  he  giving  up  the  ge* 
Aaiicfttte-tail  to  his  iflu&>male  by  any  marriage.  Whe- 

£iUt  wer6  a  tmftake  or  no,  there  Is  an  imtnoliate  limi* 
ifaCmorof  Frafteis. 
k  was  laid,   if  the  reprcfcnt alive  of  Philips  daughter 
ihc  fcconJ  inaii  i.ige  (liould  t^lfee,  it  would  be  ag^imt  hii 
bargain ;  And  that,  probably,  the  failure  of  iiTuc  of 

•    S    *  the 
» 

*  Pcnq«^um  efl  ad  quod  qiils  pcrvenerit  U6L0  s^ul  aHenla  fuo  Aoa 
fciceafc  B«juc  dclit^to-    V.     In  ft. 

^Wiiwiy  hma  eft  &0|^iiiiiii     aftdii*  'i^tnnlii. 

^siicntb  sftiaiftbSh  eft^imtiimvnH'vcl  pecitnise,  V«  T^iine*i  aSi^ 
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the  firil-  mnrringc  wns  an  event  not  in  contomjdatioiloC  lllfi 
parties  at  the  time  of  the  rettkmexuin  1723. 
Mr.  Jufticc  j^Jiem  cited  Dcf^  on  Um  dmifc  of  iCmwN^ 

Bankrupt. 

ON  2  (^uciiion,  Whether  an  innkeeper  fc ruling  at 
wine,  dealt  as  a  chapman  in  liquors,  or  nOf  chA 
court  worJd  not  dctcrinine,  but  left  k  to  the  jurj}  M  ^ 
pending  on  the  quantity  in  eudencc.  . 

Warrant  of  Tranfportation^ 

QUESTIOKj  on  entering  into^a  mogatnactfe 
tranfportatlon,  Whether  nda  court)  or  ^e  jod|^tf 
affize,  were  entitled  to  fix  the  time  in  which  4l 
party  recognizor  fhould  tranfport  himfelf. 

Mr.  Cowtcr  urged,  the  general  fnperlntcndennr  of  thii 
conrt,  wherever  a  recognizance  was  to  be  entered  into 
the  crown  ;  and  therefore,  thnt  the  pov.-er  was  alwnvf 
•  '      cretionary  in  tlils  court,  as  to  the  time  itt  which  the  jp9 
ihouid  tr^iport  himfeif*  • 

C  S19  3  James  agaifijl  Price.. 

ABlon  of  Trsvcr.    Caff frcm  ihe  Devon  JJfitis^ 

AGREEMENT  for  the  exchange  of  the  Fdhy 
plaintilf's  vcjTcI,  for  the  Rcchcr,  the  defendant Ntc 
IcJ.    The  plaintifi  was  to  give  twcnty-nve  guinitas  to  booi 
and  if  the  FoJ/y  was  loft  in  the  vopge  fhe  was  then 
then  thirty  guineas  befides.   The  plaindff  paid  « 
camcft. 

The  defendant  wrote  to  the  phinti6F  an  excnfe  Ibr 
(ending  the  Rooker,  becaufe  it  had  been  previoufly  foki 
liord  CouHfteji, 

Tlie  plamtiff  dcfifed  his  peremptory  anfwer; 

the  I 'oily  was  loft,  it  would  be  to  the  dcfcnJ;un*s  hurt, 
alicruards  tendered  the  twenty-four  giiineas,  a  guinea 
ing  dcdu<r\ed  on  account  of  the  camcft  paid ;  "btit 
defendant  would  not  accept.    Afterwards,  the  Follj  ^^'i 
loft  on  anot^icr  voyage.    The  plaintiff  brought 
the  Rooker^  the  defendant's  vefieL 
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h  was  contended  for  the  plaintiff,  that  the  earneft  hav-  VJde  Kef* 
In^  been  p.iid,  and  tender  ot  tlie  reft  of  the  money,  was  ^!!^f^ 
fj|aivalent  to  an  actual  delivery  and  payment.    That  frovrr  fojjj 
was  a  g<^od  action  to  recover  property  tortioujly  converted, 
tboigh  tlip  aftaal  iw^eilion  -stiu  ^^y.if     tfac  pwty ;  fojr 
thit  the  property  wa$  v^1q4-  ;  . 

Cry.  i?//z.  866.    AcfUofi  fif  destifiuc  /of  cert^n  parqds  of  (atnnjk^ 
rf^,  /Coqiended ,  t/iat  as  there  wjis  no  fikjUvery  9&ial  bf  «M 
Momt,  but  opi^ixufgmn  and  fid^,  ^^Ujaue  vfcild  not  6^  / 
ButKiQld  wpU  ^ngb,  a^i^d  .the  con^itipn  being  performed, 
Jim     flioald  Vavp  tjie  pl?tc  again.    An4  though  the  CMfo 
W29  that  the  plaintiff  had  fold  the  plate  to  the  defendant, 
upon  coiKlition,  tiint  on  payment  of  fuch  a  fiim,  on  fuch 
a  day,  the  indentiy'e  Ihould  be  void  ;  and  though  the  fum 
vras  j^ai^     the  day,  yet  there  being,  an  indorfement  on  the 
deed,  by  cjiifent  of  both,  that  if  the  plaintiff  fhould  pay 
lack  ;i  itim  on  fych  a  fnbfequcnt  day,  he  ihould  have  them 
ag^hlf  this  vn$        fiUficien  t  for  the  plaintiff  to  mainttli  Cl 
telimf  of  ^be  good?,  though  by  the  defendant's  p»]2kig  . 
tlbe ADmr^  fivAi^jw  tihqr^  o99(e(i tti  be  the profimr 

aadtftroTer  wtmUVt  intbn  eafe^  fiUi  mot^e  in  this: 
Mr.  Manrjieldy  on  tthe  other  hsiod— That  the  plaintiff 

caukl  not  recover  by  this  a^Uon  :  That  whether  on  hearing 
wltneiTcs,  they  would  be  able  to  recover  on  affuwpjit^  was 
uncertain  :  But  that  no  property  was  transferred y  which  is 
neceiTary  to  fupport  trover.  That  to  fay,  it  is  a  tortious 
converiion,  is  begging  the  queftion.  That  in  a  cafe  from  j- 
ko^%  Abridgment,  (which  had  beci»  loitiKl  9n  the  othei"  fide 
by  Mr.  C(rtvfu  r )  tb^  .was  ddiv^  .fi^o^  A.  toff,  for  the  bc- 
aeftgf  a^ix^pedoni  xht^pp^ji&MaUff^d  £^m  A. 
aad  "j^ld  m  the.dikd  pedon»i1^  .being /Sro^^rr^  to  JE^ 
vlio  Kprefpited  that  thifd  perfoir.  That  the  cafe  in  Ctr^  ~ 
appeared  to  be  oriljr  tbat.thc  yehddr  of  goods  aqhi:^lly  ildd^^tn 
tender  of  money,  recovers  ap;ainft  the  vendee-.  That  a  cafe 
in  Bul/tr^d£  {\wh\f:h^  had  been  cited)  feepcd  juft:  like  that  in 
RclPs  Abridgment :  That  in  the  cafe  in  Cr?.  EL'z.  the  mo- 
ney being  paidj  jt  is  the Xime  as  if  he  had  never  fold,  the 
condition  being  performed  :  And  the  condition  being  a  part 
of  the  deed,  the  property  xiever  paffed  from  the  owncTf 
other  than  conditionally. 

Mr.  C0f<^9apiied,  that  Mr.  Maiufidd  tSL  ieail  feemed  to  Steplkadie 
admit,  that,  the  phuntiff,  ibme  way  or  other.  'd:^titled^ 
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That  in  an  ojumjjit  the  plaintiff,  doubtlcfs,  might  hare 
recovered  ;  bur  thnt  he  is  not,  for  that  rcaibn  or  any  other, 
precluded  from  recovering  by  trover :  That  the  property 
only  is  ne^iiary  for  trover.    If  goods  are  bought,  inoDff 
paid»  goods  a&erwards  refoicd  to  be  delivered,  a£bon  of 
dfe     and  ^^^^^        ^        iSaxm  iA  detinue^  which  I  take  ie, 
^  1^^''^"  makes  iQo  differencCi  but  that  the  very  goods  themftNei 
noMf  Mif  only  can  be  recovered  in  detinue     sind  ib  b  the  autlwif 
GcUgfatly.  of  iVby,  that  payment  of  eameft  transfers  the  property. 

Lord  Mansfield-^X  wifh  you  may  find  a  cofgy  Mr.  Cmp^f 
on  which  papjient  entitles  to  irovtr:  For  fuch  a  cale  vrcndd 
be  nearly  connefted  with  this.  Wc  think  the  ccnfcimt  d 
the  cafe  is  entirely  on  your  fide. 

Afterwards,  on  the  fourteenth  of  Af<^r,  in  the  fame  term 
and  year.  Lord  Mansfield  delivered  the  judgment  of  Ik 
Court y  to  thisefied. 

This  is  an  adion  of  trover.    [And  nfter  fhiting  the  caft] 
The  queftion  was,,  not  on  iht  Juftict  of  the  cafei  but  sa 
:the  nature  of  the  aAion.   You  fee  eoelj  part  of  ^e  agrc^ 
ment  b  performed  by  the  phSntifi:   On  the  part  of  dK 
fendant  thereiis-  a '  ireach  of  contraft }  but  there  b  ItkaMfet 
fpecial  injf/ry,  the  detainure  of  the  vcflel.    An  a^on  o£  ih 
liniiL  would  have  bech  good :  An  adtion  of  frmjcr  then, 
which  goes  on  detainer  and  convcriion,  what  will  it's  cficft 
be  ?  It's  laid  dowrt  by  Lord  Chief  Jiiftice  Holt,  that  where 
«a  man  keips  what  anothir  lias  a  right    property  inj  this  keep- 
'  ing'  is  a  ccnverftoity  and  tortious* 
H'iii  y  ^'if'^  ^""^         ^^^^5  doifr'me^  the  point  ii  deff. 

Akd/aery  happily^  thtme^nheiaw  is  looked  into,  tienmrfHf^ 
futirs founded  iiifqmtfilrerfm^  undjptdfit^e.^  ; 
'  Maxiii)S»  <.  42,  /<f^#  Soto  68.   If  I  yJ//  my  haft 

-'lor  money,  I  may  hep^^ok  till  theimbhey  b  paid :  Bot^tfi 
•  do'  prefcntly  tender  the  money,  and  it  b'rfcfoied,  I  may  lAe 
•the  horfc,  or  have  lay  action  for  the  detainment.  " 

4  CuwUrhaJif  lAi,  B.  tenders  the  money,  th& prspeftf  '^ 
'uitersd.     .  :    :  '      '  : 

Ny>y  s  Maxima.    Exchange  of  an  horie}.  the  eameft 
th^  bargain^  *' 

«<vr«>M>  '<  ..V.  t  ^  .•• 

I. ex  ert  fuimii:t  rario.  '    *       *  .  . 

Ratio  cit  aninia  ko-is. 
j^ulb  vctiu  aui  turpik  prxiuiuuniur,  fed  xontrAria  omnia  keiataailsW 

t  Quod  iirlab«iiii  loco  petlblvinir  ptdiim  figat. 
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Wc  obferve,  that  the  grounds  in  fat^  in  this  cafe,  are 
very  (h-ong  :  The  vender  did  every  thing  in  his  power  j  we* 
wilhed  to  be  fat  is  tied  that  the  law  was  on  his  fide  ;  we  have 
confidered  the  authorities,  and  are  very  glad  to  £nd  it  is 

JOOGMSNf  FOR  THE  PLAtNTtFt. 

Goodrlght,  on  Danife  of  Parrack,  a^ainfi  Patch. 

LIMITATION  to  his  daughter  C.  Purrudy  for  life, 
without  impeaclimcnt  of  waftc;  And  from  and  after 
the  expiration  of  that  term,  to  her  Ton  and  fons,  daughter 
and  daughters,  eqmlh  to  be  divided  ;  and  on  dcfauh  of  fuch 
fon  and  foas,  daughter  and  daughters,  limitation  over. 
Cootendedy  this  b  ancftate  in  fag  becaufe  no  limitation  to  *  - 
itfinia  it :  Or  if  not  in  fee,  then  an  edate-taiL  Bon  and  fiiu 
are  mmuna  colURiva  s  and  though  daughter  and  daughters 
were  not  tben  fo-determnied>  yet  they  are  within  the  reafoair 
Here  are  imds  eorreljpoikKnt  wi^  thofe  of  My :  The 
fin  «r  fom  of  O.  P.  As  there  were  cbUdn  n^  there  could 
be  no  default  of  fons,  in  the  rtjlrawed  fenfe  of  th^-  term  ^  222  \ 
fons,  becaufe  a  default  of  them  infers  a  HLgative  of  ihtir 
coming  into  exigence  \  and  by  no  means  fignifics  the  fame 
allure.  But,  takiagy^w/  to  mean  then  will 
have  it's  proper  and  ufnal  import. 

On  the  other  iide.  Though  it  is  probably  the  general  in- 
tent of  a  tefbtor,  wnen  he  gives  an  eftate,  without  particu- 
lar rimitaiiortj  to  paft  an  eftate  in  fee,  yet  it  mnft  appear  on 
Hmt  circumftances  ^  or  otherwife  the  conftniAion  of  kw 
w3l  prevail  i  which  makes  it  an  eibte  for  life.  That  if 
be  taken  ftrifily,  then  If  a  child  had  been  born  to  C0* 
iftf^  the  eftate  had  vefted  in  that  child  :  On  the  death  of 
that  Ciiild,  an  infant,  the  elder  brother  oi  Thomas  would 
have  t;il':cn,  cortiniry  to  the  inUnf,  anil  i\ir  rcnxaindcr  over  to 
Th9maj  not  iiave  o|>€rated.  That  the  \v(u'd  Ion  or  fons, 
daughter  or  daiightcrs,  of  Cdtherine  were  uidy  a  dt  figuaiio 
perfitut :  That ,  the  words  lawfully  begotten  make  no  ditFen- 
cnce ;  For,  Lord  fays,  every  child  muft  be  of  the  bo- 
dy. (  ^tod  nota  nam  profeflo iffe  non  dixtffh  opimP  in  du^ 
^"tum  ceddijet  an  it  a  Ux  fentirit  fumitum  Jim  pateniihus  nnfci,) 
BflC  if  a  man  devifes  an  eftate  to  hofband  and  wife,  and  a& 
ler  their  death  then  to  their  cbUdrifi^  whatever  child  or 
chiUren  they  lhatt  ha?e  after  fliatt  take  an  entailed  eftate, 
though  there  was  none  at  the  time.  That  the  evidenee  rf 
the  ;ciuio*  "i»  ./^/r/*/,  ia  lucii  a  calc  as  this,  t9  over-rule  the 

operation 
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optt9j&m  of  hvj  ifoiHl  lihukintto  a  teoni  r#rf«M})r  i  abttft 

'  In  replication,  5t  was  argued,  that  tto  moral  cntamtf ,  bat 
fach  hh'Uj  as  could  be  Ipelt  out,  cxplanalury  of  intention, 
wcz;e  the  guiJe  the  court  had  been  accufloined  to  take  io 
fuch  cafes.  1  he  limitaiicn  being  wanted,  there  is  oaljra 
defcription  of  the  pcrfon,  it  is  laid:  But  tj^fiuh  iil  fuch 
fon  and  Tons,  daughter  and  daughters,  points  out  timkat'toiu 
Lord  Coking  reafon  in  lyUdi^^  cafe  has  been  often  qticfii* 

X40X]d  Maasfield^ixi,  this  clfe^Jt  is  difficult  to  tome  i 
the  Intent  of  tefta^r:  ^iod  valuit  tm  'dt^tu  Soinet^iii^ 
has  h^en  mitud  i  his  ^lighly  prohable  he  meant  ad  eflM 
hi /ef  or  in  tail,  I  really  can't  llnd  a  giround. 
*  "We  will  take  a  iiitlc  ti  1,11c  10  fee  whether  wc  cm  make 
any  thing  of  it.  As  to  dtfatdt  of  fuch  fon  or  fons,  daugh- 
ter or  daughlcrs,  it  would  have  been  hard  to  extend  %  if 
a  child  had  been  born  and  died  immtdiatctv. 

Mr.  Juflice  AJI,o!h — It  feems  cxtraordhiary,  that  he  ihonid 
make  hjs  favourite  daughter*$  children  tenants  for  life,  lixpl* 
tation  over  in  feej  to  Thomas ^  the  fo^i  of  the  other  d^qglb* 
tcr. 

Ix>vd  MansfieU-^l  can  ma)^  ^  cox^e^h^rci  but  can't  .ftli 
any  thing  upon  tJie  will.  The  mtumune  ilj  it  is  Ml'' 
fenfe^ 

Lord  Mausj.ild — Tliis  cafe  flr.nds  for  judgment  of 
court.  One  B,  being  fcizcd  in  fee  of  the  premilTcs, 
makes  his  will.  It  apiycars  he  had  twq  dauphtcrs,  bccaulc 
he  gives  them  5I.  a-j  by  his  will.  He  gives  a  meUua|e 
'  and  tenement  to  his  wife ;  and.  the  eighth  part  of  Wt^ 
ther>  during  the  ternj  of  her  life, 

'After  her  deceafe,  to  truftees^  their  heirs  and  aiTigns  fcr 
ever,  to  preferve  contingent  remainders^  in  trt^%  for 
Farrackf  his  daughter,  lor  life;  remainder  to  the  ion 
fonsi  daughter  or  daughters  of  C.  lawfully  to  be  begotlo^ 
equally  to  be  divided  among  them,  if  more  than  one  ;  «4 
for  want  of  fuch  ijfut,  io  his  grandfon,  T.  Ftnyud^  iils 
hciis  and  uiilgn*  for  ever :  Tiie  reft  and  rcfidae  to  to 
wife. 

C.  had  no  children  at  the  t;n:e  of  the  will,  but  three  2t 
the  time  of  his  deceafe  \  a  ion  and  two  daughtei^  It  is 
&ot  material  to  flate  how  the  parties  in  cjc£lment  come  to 
claim ;  as  the  only  queiUon  i^»  whether  the  devife  to  ^  Jm 

orfim^  dmtgitir  er  dau(jkt€rsi*  be  an  cftate  fat  Ife  cr  of 

Wot* 
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inhmtance  ?  Now  the  rule  of  law  hfiiiLd^  bv  analogy  from 
2  vaj-iety  of  cafes,  that  where  there  are  no  words  of  /iwira-'  * 
tioHy  general  words  will  operate  tjd  more  th  m  r>n  citnte  for 
hfi  in  the  deviiec.  The  fecond  rule  />,  that  in  fuch  cafe, 
the  words Jhare  and  Jbare  aliie^  or  iquallj  to  h:  divkMt  ihaH 
not  enhzge  the  e^te ;  but  thdfe  words  ihail  have  another 
kgad  operatioiir  It  hM$  beak  ttabf  aurgued  from  the  bai) 
that  the  iftieffi  of  tht  party  is  gemraUv  cwntmtBid  bf  this 
fafel  I  believe  this  to  be  true  ;  For  teftsitDrs  generally  4on't 
take  the  lUArence  between  a  f«a/  devHei  and  a  d^^  of 
Aattds :  and  therefore,  the  court  w;7/  always  catch  at  dry* 
fumftances  cxprelling  intent^  though  tlicrc  be  no  cxprcft 
words.  I  recollect  but  one  cafe  cited  at  the  bar,  to  fup- 
port  the  interpretatiQa  of  the  devifC)  iu  as  to  give  an  eitau 
of  inheritance.  ^ 

Burr,  Rep^  1^95*  OaiiSf  on  the  dcniik  of  JVigfaif^  . 
againft  Bffjdin,  A  woman  devifed  her  baufe  to  her  hirib  iid 
fatMt\  remainder  to  her  brother  for  life  \  and  tlien  to  fe^ 
vcn^crtata^  ihare  and  lhare  alike }  but  if  my  hu^Mund  di^ 
^  before  my  brother*  then  my  will  is,  that  it  be  Jivitbd 
^  anmg/l  themt^  The  mafter  has  $narked  thefe  particular 
words  as  the  ground  of  the  judgment.  The  houfe  was 
worth  aboi:t  lool.  the  words  could  not  opcr  tc  to  make 
theci  tenants  in  common  i  for  that  had  been  dune  before: 
It  can't  make  a  divifion  of  annual  valuer  and  a  fpccihc  di- 
vlfion  of  the  honfe  into  feven  parts  cannot  bepvit  in  ej^eci^ 
|ion,  to  the  beneht  of  any  of  the  parties. 

Thece  is  another  caip,  in  which  the  children  take  a  fee*  f  214 
An  euthri  fee  was  given  to  truftees ;  the  refi  of  the  rents 
and  |iR^ts  to  be  ifvM^  among  them  when  they  attain  the 
age  of  twenty-one.  The  court  eolhSid  they  were  to  take 
the  profits  proceeding  when  th^  attained  the  age  of  twcnty- 
one^  and  alfe  a  Jccy  becaufe  the-  tmftees  had  one.  Mad. 
Rip. 

In  this  cafe*  wiia  all  the  dcfirc  pofPible  to  fcipport  tlie 
?onjc£lnre  I  rW/v  liave,  that  the  tcflator  tlid  fiot  nicnn  to 
give  to  Thonujs  inuncdiately  after  the  life  of  the Joru  or  tLui:  l^^ 
im  of  C.  I  can  iind  no  ground.  It  might  have  been  an 
mm^larf  devt/e^  with  the  wordsji     in  cafe  C.  Parrack  diic 

*  Without  iffue  in  rfjy  life  time ;  ojTi  in  cafe  the  tjfae  of  her 

*  ftmdd  die  without  iffue  in  my  life  t'me^  then  1  rive 
over.'!    Ah  imphcittion  inight  have  been  grounded  of 

fodidcrable  wdght,  but  here  we  muft  raife  an  impltcati^ 
1^  an  implication,  irbixk  is  too  much^       ;oo' wide. 

S^jeant 
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Serjeant  Burland  cited  the  cafe  of  Lord  Hardwidep  (M* 
lanJ  znd  Goodwin  .*  That  cafe  would  be  of  great  importanoe^ 
If  h  had  been  fully  or  accurately  reported,  f  mnember,  Ima 

in  it,  but  have  no  note ;  fo  that  I  thought  certainljfi  tfaiC 
nothing  material  came  into  argument  upon  it.  . 

Cafe  in  jitkim^'  ycsi  1746,  and  in  Vezey,  The  01^ 
queflion  is  dated  to  have  been>  whether  the  $:hildren  !»• 
horn  (\\7i\\  tnke. 

In  the  cafe  cited  there  are  very  material  points,  if  it  had 
been  argued;  Firft,  that  he  dcvifes  his  efiate i  then  farther, 
the  devife  is  to  his  daughter ;  and  for  want  of  chikben  o( 
her»  to  his  own  right  heirs ^  eff  parte  paterni^  which  nuift 
be  after  failtire  of  the  iifiie  of  his  tmn  body,  that  is  to  fif| 
iffiieof  his  daughter^  We  can  fee  no  ground  here  to  coni* 
der  the  deviie  as  more  than  a  deviie  for  Ife^  The  c«ofe» 
quence  is,  Judgment  for  the  defendant. 

The  dcfcribing  of  the  nicfluagc  by  it's  pai-ticular  loealttj^ 
u  ns  relied  on  by  his  Lordihip  ai>  one  of  the  reafons  of  bis 
judgment, 

Attachment. 


IF  dme  of  exception  is  out,  you  can't  juftiiy  aftor  the  e^* 
piration  of  the  time,  if  you  have  not  before  \  but  yon 
•may  avaul  youirlelf,  to  ftop  an  attachment  agalnft  the  ifad^ 

»  riff. 

C  aas  ]  Bail 

in  XAMINATIONS  of  bail.  Lord  Mansfield  obferved, 
JQj  were  grown  to  fuch  an  extent^  that  the  court  mk 
ftop  them. 

« 

  • 

IndLnUiity  to  tlic  Sheriff. 

Martin  againjl  W cnham.    In  the  Cafe  of  Mr*  Wcnham  mi 

others. 


AN  indemnity  entered  into  for  a  year,  as  a  fecurity  fa 
the  fheriflT,  and  his  officer.    The  defendant  gNci 
this  indemnity^  with  furetIeS|  to  the  under  (henflT. 

Afterwards,  the  defendant  gives  notice  diat  he  does  ndt 
mean  to  ftand  by  his  indemnity  1  and  this  notice  is  left  til 
the  under  derk^  of  the  under  ihetifi; 
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Oa  the  firft  complexion  of  the  aflSur,  Lord  Mansfield 
txprefled  himiUf  firmgh  agamft  this  notice  £fcbttrging  the 
Mga'm.  What  is  the  cSc^l?  Can  it  difchargc  fuch  a 
man's  indemnity?  Certainly  not.  It  might  have  ailechJ 
thcprinc  pji  in  conjluhiey  if  the  notice  had  been  to  the  prin- 
cipii  hiriifclfj  but  given  to  an  agent,  how  is  it  to  operate  ?: 
b  canmt  o^ccl  the  principal  farther  than  the  agcfit  is  an  agent 
m  nrrf  cf  btifituf.  If  this  giving  up  of  the  fecurity  had 
been  Qt  the  courle  of  buiineisi  it  would  have  been  good 
by  liie  hands  of  the  agent ;  but  being  no  notice  to  him,  qua 
^gen^  it  cannot  poffifoly  reach  the  principal :  And  if  they 
wift  do  any  thing,  they  muft  bring  didr  aAioHi  if  it  can  be 
mtrntained  any  wherci  againft  the  zoan  to  whom  they  fen€ 
thenotice. 

Mr.  Juftice  JVilks  faid,  that  he  flioiilJ  fpeak  with  great 
diS.dence,  aiiil  be  always  diffident  of  hinil'elf,  whenever 
hb  opinion  di'Tl  red  ^rom  the  T-ilUcc  of  the  court.  But 
that  on  the  particular  circuiuuaiicc'^',  he  thought  it  miglit 
lie  open  to  a  new  mode  of  cxnmination,  Mr.  Dunmng  hav- 
ing offered  to  piit  the  money  into  their  hands. 

That  on  the  principle  of  law,  he  thought  the  indemnity 
flood  till  the  iheriff'^  year  was  out    Eijpeciallyf  that  Mr*  ^ 
cannot  demand  a  diicharge  without  the  conair- 
xcnce  of  the  reft.    But  that  as  the  under  iherifis  did  • 
vit  attend  at  the  oiSccj  thejr  were  liable  for  their  agent^s 

Suppofe  the  fecuritics  had  come  all  together,  and  faid, 
we  grot ly  difapprove  Bolland^  your  oflicer  j  we  nuift  dc*- 
iiTc  you  would  deliver  no  more  warrants  to  him  :  Suppofe 
the  under  fheriiK^  had  prom: fed  that  they  would  not  ; 
would  a  jury^  oa  a^  action  fur  damageS}  nut  charge  the 
Iherlffs  ? 

And  what  is  done  here  ?  Why»  they  apply  to  the  agenty  [  aad  3 
who  does  not  deny  the  notice,  but  only  lays,  he  does  not' 
tneinber  any  written  notice,  and  believes  the  notice  was 
M  men  till  after  the  warrant  ierved. 

mr.  Juftice  AJbhurJl  doubted  the  ftrength  of  the  fa£b  to 
filpport  the  motion ;  and  doubted  the  principle  of  law, 
whether  the  fherifts  would  have  been  chargeable,  if  the  no- 
tice had  been  to  them  pcrfonally  :  IVIuch  more  when  to  their 
agent  only^  out  of  th*.*  ordiii.iry  v/ay  of  buimcfs. 

Lord  Alanjjidld — 1  irave  no  doubt,  if  they  had  faid,  they 
wouki  grant  m  warrants  the  iheritFs  could  ne%'er  have  rec(H 
vertd  damages  in  point  of  law.    But  whether  the  uttdcrtahing 
^  of  &rtlu  the  agent,  would  have  boufnl  tbem^  doei  not  ap* 
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jbor  to  me  bjr  anjr  inqois  c&ir.  Hdwefer^  tboq^  Ant 
were  three  peEfoos  preient,  only  JFimuak  fcnowi  a&y  tliiBg 

cf  it,  who  cannot  be  a  witncis  on  the  trial.* 

The  court  at  hit  dcicrnvAvl  to  aJmit  i'V//Z>  to  make  % 
fuppktory  aiHdavit,  as  to  what  he  io^cw  about  the 
faiit. 

Rule  enlarged. 

Lord  Mansfield — Let  the  writs  be  produced,  and  the  ac- 
counts ddivered  to  Wmamn  \  mi  let  Ifriik  wotmck  nm 
fully  as  to  die  notice* 
A&aumdsi  cm  the  fifteenyi  of         frkVs  affiMh 
^^d^   aqcocding  to  the  terms  of  the  enUq^ed  mlci  wis  1^ 
tb^writ    «  Thit,  to  thefaeft  of  hisrecolkftion  and  bdief,  diew 
P^-  .  ^        granted  to  James  BoUand,  18  ^/i/f.  177 1,  wti*fc 
ti^saaoss  ^  vcrcd  cu;  r.r'rc:-  the  noiicc  of  tlic  Jcicndants :  Th.it  he  if 
further  caniiriiii-a  iii  his  belief,  by  uii  indemmficatiGU  cn- 
"  doiicdon  the  wr\f,  by  virtue  of  which  the. warrant ii^ 
«  iued/* 

Lord  Mansfield- — It  comes  out  very  clearly  now  ;  and  Mr* 
Frith  would  have  done  well  if  he  had  difclofed  this  on  his 
BxtWKT  a^idavit:  As  I  aiQ  iitisfied  he  had  it  in  his  mind 
then.  The  idea  of  the  accounts  wt$^  to  fee  whcthd  tkl 
iby  and  the  particular  aCdoh  on  i^lrhich  the  lo^  happened^ 
bad  been  iHted :  It  appears  clearly  mf. 

The  cotmfei  for  th«  defendant  moved  on  tfii^  that  tic 
fam  uf  76cL  on  whicli  judgment  had  illucd,  and  executioB 
C  2127  2         hccix  levied,  might  be  returned  to  ihc  defcndanUi 
which,  I  believe,  Vvas  the  origins!  motion. 

Lord  Alofjsfit/d — If  we  grant  this  ruh,  we  fh:ill  determioc 
the  queftion  in  a  Jhmwry  way  :  For  the  qucllion  is/itf, 
whetlier  they,  the  iherifis,  arc  liable  for  the  act  of  Frkb  f 

Mr.  Dunning — Yes,  my  Lord ;  I  fay  the  flierids 
*  an  indemnity^  to  prevent  their  hdn^  prQud^ce^  hf  Mi 
fequences. 

Lord  ilftfA^rA^This  is  vtry firang  on  HcAinimmij  tkm 
hy  the  iherins.    I  apprehend^  however,  the  iherras,  in 

a£tion  rg'.iinft  them,  may  have  a  remedy  over,  either  ngainft 
us  diiliiargiiig  the  ft^ii-iing  fcc'irity,  c-r  anainlt  tfic 
plaint ifi''s  attorney,   upon  the  indemnilicution.  Ard 
iuouid  noty  by  a  fiininrn  prccerdhigy  cbftruB  tbcje  reirtid'tfs, 
it  this  goes  there  will  be  an  immenlc  circuity,  f  M^rtlB 


*  Kcncilncrft  oportct  teftem  cflc  in  caufa  fui  privatm. 

«?•  Niiic  a  ci-^-umf^ancc  of  this  cafe,  wliich,  I  think,  appears  ^  the 
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comes  agalnil:  Fnth^  Frith  againfl  Priddle.    (The  plaintiff's 
attorney.)    I  think  it  would  be  proper  to  enlarge  the  rule 
farther.    Frith  ilibiild  (hew  caiiie  why  he  fhould  not  be . 
anlWerable  to  the  Jhtriffs  ;  a^d  i^riddic^  both,  to  ti^em  an4 
Frith.  ,  ' 

Lord  Mansfield  todk  tiotice,  that  they  hid  not  brotight 
In  this  cafo  the  proper  parties  before  the  court :  But  tbaf 
they  might  tdake  Frith  and  Priddie  parties  to  another  rule  5 
AiMl  t^tr  it  iftris  to  be  toflfideircdj  whether  Friddle  was  not 
imderfiood  as  the  ibte  Ibcurity,  That  the  rule  diould  be 
ii^Mnded ;  and  might  be  drawn  fot  si  veiy  fliort  day*  His 
Lordlhip  thought,  that  they  could  have  nothing  to  anfwop 
U>  it,  and  that  the  flierills  OiuulJ  be  entitled  to  recover. 

Rule  eKLargeD,  and  Frith  and  Priddle  to  anfwcr 
why  they  fhonl J  not  indemnify  the  H^efitfsj  as,  tQ  360L  aA4 
jjroportionabie  pouiidagc. 

Lord  Mansfield  alke^a  in  what  capcity  FriA  a£led  \ 

b  was  anfwered,  as  ^ri  under  clerk. 

Lord  Mansficld^^  'm  ufual  ftr  under  eUrki  to  take  indem*  ^ 
^? 

A  gentleman  ii^  court  laid  he  had  been  an  under  iheriff 
lor  many  years,  and  never  Wew  it. 

Scncant  Davy  faid,  it  was  cujlomarj  in  Devon ^  and  they  £  228  3 
\i<i'l  no  uiiiLr  W'ly, 

I  hnd  no  more  of  this  calc ;  but  T  take  It,  that  the  court 
appear  to  Have  dcclJea  on  it :  That  an  agent  of  the  under 
flienff",  as  clerk,  cannot  birivl  the  Iheriff  or  under  ihetiff 
to  matters  not  prop-rly  within  his  buUnels. 
'  That  when  a  perfon  becomes  furety  for  a  year,  with 
others,  he  can't  difcharge  the  indemnity  given  to  the  Ihc-  J^^j.^g^ 
riff  witboD(  tht  cdofo^  of  the  iherifl^  and  of  the  other 


Hat  if  the  under  {heriff,  hi  this  caTe,  had  tddben  notice 
what  had  been  fatd  to  Frith^  and  had  iaid,  he  would 

defiver  no  iiiorc  warrants  to  Bollandy  JVenwnn  declaring,  if 
he  did,  he  would  not  fland  to  kis  indcmniLy,  luc  under 
IheriiF,  in  lach  cafe,  would  no;  have  been  entitled  to  reco- 
ver damaces  in  this  action. 
Note  too»  the  pains  ^aken  by  the  court  to  avoid  circuity  gq^git^ca!* 

nt  aftlOO.  turn. 

Plea  judicil 

Ut  Lrtoim  firft».aoalher  of  the  furctics,  which  they  dii.    Letvln  COmpUio* 
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Plea  of  Coverture. 

WHETHER  neceflary,  where  a  feme  avert  is  arreflfidi 
or  whether  ihe  Oxi^  be  difcharg^  fummarilyifi 

motion  i  ^ 

This  was  in  ai  cafe  in  which  Mrs.  Baddeky  had  been  Wm 
reftedy  and  applied  to  be  difcharged  pn  niodont  and  a  fssgf 
of  the  marriage,  accompamed  vouth  an  affidavit  that  liar 

hufband  was  ftiU  living. 

Mr.  Jufticc  Aficn  laid,  that  he  had  learned  from  one  d 
the  judges  of  the  Common  Picas,  that  in  three  cafes  cited 
in  a  queflion  there,  it  was  held  m  great  doubt,  whetliai 
copy  of  the  regiller  was  fullicient ;  becaufe  the  wifcy  JC»* 
haps,  lived  feparately  from  her  huiband. 

^Mr.  Murphy^  tlie  counfel  in  the  caufet  was  deiired  Ok 
^uire  into  the  cafe  in  ^  CpmQion  Fle^s^ 

Indictment. 

///  Arrefi  of  Judgment. 

OBJECTION  to  an  indiament,  that  the  //«  of  tfca 
ofiTence  charged  is  «ot  fpeci6ed.  - 
JhatbTfo^e  *  indiOment  was  for  words  fpotei  of  a  Jufticc  of 
and  after^  Peace,  in  the  execution  of  his  office.  The  woids  waXf 
thefixthcf  Tou  did  not  do  joftice."  It's  charged  in  the  mdaiQaDaSt* 
June*  the  that  the  words  were  fpokcn  at  the  petty  fciOions  holden  fbr 
^T^r.  W.Jhmnjlcr, 

>rasajufticc      i      ^  ,-Ai  •         »i      -  11 

©f  Peace :       It  was  nrgiictl  agamit  t^ie  motion,  that  tlie  time  and  plKe 

And  that  at  was  lutHcienily  ftated  by  collection  from  the  whole  indict- 
feffim»^^eld  '  For  iirft,  that  the  indictment  lets  forth,  that  on  the 
at  Weft-  iixth  of  fune^  W*  B,  v/.is  a  JiUtice  of  Peace  ;  then  In  the 
xumftcr,ihe  daufe  in  queftion,  that  at  the  petty  leffions  hokkn  for  jTjpl- 
*^'^^^^;|^»^  winfler^  then  and  there  defendant  fpoke,  l^c. 
ti«l^ffH>kc,  oftcnce  fo  much  ilridbiefs  is  not  neceflary  as 

^»baa.  '  in  a  capit;d  queftion;  that  even  in  capital  cafes  odium (t 
[  ^229  ]  ikidem  lhail  refer  to  the  time  mentionied  £rft  in  the  iiuSB* 

menty  without  repetition, 
ab  abfurdo.     Farther,  it  was  argiied  to  what  other  time  it  cor.ld  refer. 
*b  inconvc-  Lord  Hale  <ays,  ih.it  even  in  ta[)ital  cdes,  the  de-jra' 
iiienii.        ib  icLnelb  required  in  inuiiitments  is  the  diieafc  and  re^r<w«ii 

of  thu  l«\v,  aad  calls  lor  remedy.  /      •       '  * 
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fhat  die  mfim  ai%ned  nrhy  the  Time  mtft  be  lb  j^-  exmifiei- 
tkiiiavfy  ftMcd  is,  that  the  firfeituft  may  relate  accOrdmglf  {  ^^^^ 
and  that  in  cafe  of  murder  it  may  appeifi  whether  th^  ^  ^iin»,a^ 
death  was  within  the  year  and  the  day  ^  that  this  reafon  did  ^ 
mi  apply  to  this  calc.      *  " 

That  even  where  it  might  apply,  it  did  not  hold  in  prac*  a  noo-afiu 
rice;  "for  that  a  mun  uirght  be  indi<fled  ior  having  given  the  vidc  a 
\s-ourKl  in  1770,  and  the  death  might  be  proved  in  1769  Hale,  PUc. 
bfickntly  far  conviction.  ^  ^ 

Mr.  Serjeant  Hawkins^  Plac,  Cor,  was  cited.  * 
Mr.  Serjeant  Daxj  faid,  that  he  Hiould  not  citS  either 
£U!f  or  Sojeaot  Hawkim  $  he  hoped  in  fuch  a  cafe  as  this, 
a  feir  words  from  Serjeant  Davy  would  be  iufficient.  That  * 
If  the  tint  could  be  preferred  to  one  time  only^  he  admitted 
the  once  mentionmg  of  the  time  was  fufficient.    That  here 
nobody  cuuUl  tcU  the  time  in  this  cale ;  that  tliC  indictment 
fct  fbnh  that  btfire  ami  after  the  6th  of  June  Mr.  B,  was  a 
iuftice,        and  that  at  the  petty  Icffions  ho  Lie  a  for  WiJU 
vanfiay  then  and  there  the  defendant  fpokc,  (ffr,  Whc- 
tha:  the  then  referred  to  ally  any^  or  %uhut  time  he  couki  not 
tdl ;  perhaps  he  regarded  all  times  that  ever  were  or  ihall 
be;  he  fancied  the  court  would  not  help  the  indidtmeat, 
by  gueffing  what  time^  or  by  herring  it  to  all. 
Cm  eurim  alp9i/itm 

And  Juoaai&NT.  .was  accordingly  arresteix  .there* 


New  Trial. 

Rule.                 '  ,  *    £  230  ] 

V£R  take  a  rule  for  a  new  trials  without  fpeciai  l.ord 

order  of  the  court  beyond  four  da^.*  Maaificid. 


Langfielde,  on  Demife  of  Banton  t^ainjfl 
Hodges,  Copyholder.  ^ 


B 


In  EjeBment.. 

'  1 

Y  the  ciiftom  of  the  manor,  copyholds  were  held  upon  Equitable 

^  .  *  ...  .  .  prefumpti- 
i**^    on  rebutted 

.A  pcnon  bf 

evidence- 

» 

I*  tfialfi  mfiUmni  nt  Sfferemut  jtiftitlam  rA  re^htfD«  Ma*  Chsr. 
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HMnort  a^qpr^ing  to  (bP  CuOWj  p|it  m  ^  4 
Utrn. 

Qijcftion)  Whether  the  putting  in  his  ntme  fnouldbf 
confidered  as  an  aavanccmcnt  in  coaiiUt ration  of  blood ii*^ 
Iiatur»i  aiiection,  or  only  niake  tliis  nephp^  a  tniftec 

It  was,  I  think,  admitted,  tl^at  tji^  equknhU pnfi/mp^m 
tras,  that  he  took  c;:/y  as  triij}ee\  but^.p  rep^l  jJ^is  prei^fflp^ 
tion,  pm^l  evidence  was  offered  that  he  aitenrards 
^^4^  it  him:' 

I^rd  Mamfiejd  thought*  tJiat  >S  the  oqphffVtr  Ir^ivof 
^  jeftatc  k^w€  iliefe  word;*  ^  i^'vr  k  Uvif  4V 
T*!*;^**? *  write  ttiOtw  to  fae  left  to  the  jurf  gf  the  tiyM  am 
L^plugh  ^  •riginal  taking,  and  lead  mturoUy  to  interpret  £il 
I  Pecrc  that  wherever  a  hgal  eft  ate  is  <r?<-'rt  v  by  eq^f^U  /f^«j^ 
Willltms,.  |/#«,  you  may  always  rebut  by  parol  c\  .ucncjs. 
lermMicb.     p^j.^  evidence  went  to  prove,  Xh^hp^M^i^llc^^ 

TTT  and     ^ith  nu  to  i;ive  Jt  to  his  neppew*, 

the  cafcfol-     The  adnnniftrator  of  the  uncle  claimed  on  the  other  lide. 
lowbg  Jt,       Lord  Mansfield  faid,  be  thought  the  admir^}rator%  claim 

^it^ng  equity  was  ¥nqi(ffiioadic  $  aad.ih4t  he  acv^  bP|4^ 
of  lady  iochacaie. 

UranviUc*  Vi<ic  Dutcbcii  Dowager  of  BcAufort. 

C  231  J      It  was  faid,  however  to  have  been  determined  in  a  eak 

^  of  1 — -  vcff.  Cirii'y    I  Pccn*  WlU'i^ins. 

'Notiy  This  cale  I  do  not  hnd :  But  there  is  a  cafe  of  Phi* 
lips  Ycrf.  Philips y  iermim  pafcha  170T.  reported  ia 
'  Peere  Williams*  where  It  was  determined  in  cmnmm 
that  an  eflatc  per  outer  vie,  (hould  go  to  tbe  ad* 
rninlftrato^  j[by  the  ilatute  of  29  G/n  2.  c.  3./.  12) 
'        -•wKerc  there  was  nd  exfediton        *  '  : 

Lord  Man^eld  ob'ferved,  th^  \n  the'  tafe  of*«WSu^.fei£ 
'  B'  ^ivfu'y  Lord  Talbot  went  on  the  refiduary  dcvife,  and 
tluit/>jr<?/  evidence  cculd  no:  be  adniittcd.thcri,  bccailfc  it 
would  have  contradiii(dv  rypl/iinfd  Xhc  device.  Lord 
Hardivu'ke  thought  the  reHduary  devlfe  not  futricicntly  clear, 
and  fufpe^led  fraud  ;  Jteithcr  .dc;;re -d  in  that  cafe  on  tk 
ground  of  e(^uitabie  prefumption>  not  to  be  rebutted  by^p- 

♦  jKjl  cttidm^ef  ;  ^  . 

That  in  the  particular  cafe  where  a  man  gives  ji!s  execo* 
tpr  fivcf^pounds  perfonally  for  his  trouble,  it  was  ctecid^tHr 

made  him  a  truftee  1  and  that  upon  the  particular  ctrcttm* 

■*    '  *  ^  -  — - 

•      .     ...  .tniKti 
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of  tliat  caTcy  tht  axgnoDBCtit  of  ifukMi  p^tfumfiim 
Mlltiai  cKtkfl  flUo  gatend  application  mmd^  tm  largely. 
MfMifiMaltcrwardat  tint  the  pand  evidence  In 

Pmrne  was  to  raife  the  equity,  and  not  MiU  it ;  and 
Jte  LoTiUliip  Iccmcd  to  concur  in  timt  opinion* 

14  Maj  1773.  Lord  Aiansf.eld  ftated  the  cafe.    That  It 
^^appcarcd  in  evidence  that  the  inteltate  gave  600I.  for  the 
jidl  before  his  death :  That  he  had  faid  he  intended  it 
Ifngfiflde        nephewj  after  his  death,  and  would  give  U  ^ 
liftit  Tkoi  at  another  tbae  hefaid  he  had  pufchafed  it  ioc 

Miekad  hcoa  dead  nine  yea^^  did  not  iippeaf  wiien 
pi^ndflP  entered.    And  it  ivas  argued^ 

lit,  Whether  parol  evidence  was  good  or  admiiUble  at  aH 
this  cafe  ? 

2d,  Whether  to  rebut  the  equitable  prcfiimption  ? 
^    3d,  Whether,  if  parol  cviJcnrc  could  be  admitted,  and  ' 
'tiK^  rebut  an  equitable  prefumption^  the  evidence  in  this 
'-mt  waafiifiicient  to  that  purpofe  ? ' 

At  to  another  points  whether  a  new  admittance  vkcfSi^ 
m  dl  handij  iliat  loheredbere  are  temahadess  mtf  the 

ottance  is  fiiffident  to  ground  an  QcAment.   That  (^13^  3 
i^oan  ttaSk  never  be  mm-jmud  bjr  ^,  Ugal  diato  in  hii  $wm 
tntjfte,  '  ' 

it  was  contended,  that  by  general  preflimptlon,  where  .1 
^  laan  purchn/es  a  copyhold,  and  pays  the  fine^  the  purchalb- 
r  moncv  going  in  diminution  of  his  pi  rfjnal  el^atc,  that  there 

\h»  thoeimj  a  refifking  ttufi  to  the  executor  or  admiaif* 

tratOT. 

-  >'ntadmi  aiilrafior  cannot  hold  the  eftate,  if  the  inte(hte  ' 
W^venit  oror  to  anotheri  aor.canhe  ddkat  the  eAaceof 

^Ktaeiral  of  I^eile,  with  feveral  eibite  ferliie,  by  cuftom 

of  the  manor  ;  the  firft  taker  cannot  by  furrcudcr  bar  the 
^^bcceffion :  [Perhaps  coiilidering  him  as  a  truliee  for  the 
dcrs,  vide  Manfcl  and  Mnnfel^  2  Feeve  IVi Hiatus,^ 
Vit  is  faid,  it's  not  within  the  Statute  of  Frauds  ;  bccaufe 
bcfe  is  an  eftate  by  legal  implication  0];Uy»  and  that  this  *  • 
lal  do  againft  tlie  equitable  pfefumption*    I  am  dcai^ 
;  #ae      be  a  rebotul  bf  parol  evidence* 
^  ^tilqpity  Gsdiy  abridged,  this  rebutter  is  fet  np  to  fup* 
« imil  agaunft  sqmiMi  impliiaH^.   There  was  a  fon,* 
??0l  yet  they  admitted  a  rebuttal  to  prove  a  tnift.    As  to 
^-♦icridcnce,  it  appears  to  me  clear  quo  mLuittty  the  firH:  ftcp 
r  #!f  takeoj  if  a  man  merely  fays,  I^w,  or  intend  ta  give^ 
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iti^,  to.be  fturcy  pafle»  xm^hing ;  becaufe  the  intent  h  mH 
legsdiy  executed :  Tb  a  niie.*^  But  here  he  p|arcfaa£cd ;  he 
Brett  and  pydn  ]||3  nephew's  name ;  his  nephew  wss  adnutted  1  he 
intended  it  jgr  his  nephew  ('tis  faid  in  evidence)  siter  Hi 
death;  from  the  pterchaie  to  the  bft  sunuteof  his  life,  he 
declared  his  intention.  We  all  agree:  And  the  com- 
SEC^ENCE  is,  that  the  plaintiii  iuu>  both  the  /c^ai  aad  ^qui- 
taiiU  cftatc. 

Judgment  foR  the  plaintiff. 
His  Lordliiip  obfcrved,  tliat  an  equitable  prclumption 
was  only  a  kind  of  ai-hiirary  implication  raifed^  to  ftand  ontf 

till  fome  retfaiabli  froffbtou^t  to  the  tontrary. 

Holloway,  Parfon  of  S^vallowfield,  agmn^^ 

Hewit. 


A 


for  a  tuw  TriaU 

C  T  I  O  N  againil  defendant  for  nonrpaymeoi  e£ 
  tithes. 

Piamtiff  alledged  cutting  down  clover  grafs  and  making^ 
r  ^i-^'i  T^^  '"^^^  carxying  it  ott^  without  having  firft  fist  out 

Vide  of  tythesi  which  ^by  right  ought  to  have  been  iet  out 

tithes  com-  the  plain tiffj  according  to  immemorial  ufage,  ^c. 

mentor.         Withcfs  called,  who  faid  it  was  the  ciiftOm  to  make  the 

x'sE^^  '^ft  clovci  '^I'AVi  into  hny-cocks  before  ihey  fet  out  the  dihesg 

F.a.    c.  3.     A»<^ther  wimeis  lays,  he  believes  they  ufed  to  pay 

I  R.  ^.  c.       kind  fur  every  tenth  cock. 

c^ii.  7^  H.     Another  fays»  that  for  twenty  years  back  they  took 

H.  X.  c  ao.     Another  fwears  to  fifty  years  back* 

f-^"^  I'     Another  that  he  lived  evei^  fiiice  the  haM  winter  ^ 

l\lLy,  n.  Swa/bwfieU^  that  they  ufed  then  to  take  tithe  in  kind* 

8.  c»  l^,  %      Another,  I  think  faid,  that  he  had  lived  twenff^v* 

it  3  ^-  years  ai  SivtUtO'w/idd,  thai  the  general  cultom  wj^  to  make 
^*/h  Vc'  ^^^^       ^^^^        tithes  before  they  carried: 

i^M.  1.22  That  at  £ril  he  paiJi  but  after  they  took  the  tithes 
&  zi  C.  2.  kind. 

AM  ^c^'  A r. ether,  that  fpr  cightceh years  it  has  always  been  taken 
jiitftw!  '^^  that  before  it  ufed  to  be  paid  for:  HoweMb 

n.c.  16. 1   thirty  years  ago,  he  fays  it  ufed  to  be  taken  in  ktnd^ 


'  *  ^  '      £vide][ice  for  defendant-^A  witnefs>  who  fays  h^j 
Julliccs  o"f  young  jfiy/if,  who  was  then  the  timer  of 

Peace  cm-  tithes  I  that  about  eighteen  years  agoi  a  difpute  arofe  vibast 
powered  to  the  payment.  Mr.  E/Hs  looked  into  the  articles,  anJ  faid 
dy  for  toall  tithes,  for  elfc  it  would  make  a  baJ 
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coftom ;  that  if  they  found  any  would  not  let  out,  they  muft  **thei,  7  ft 

a:*kc  agreement.  J  ^A^ik* 

Anotiier  wiaRl^ — ^That  after  he  left  the  parifh,  it  was  c.  ay, 
not  the  reputatiou  of  the  pariih  that  tithes  were  to  be  paid 
in  kind. 

Several  witnefics  for  the  plaintiff  fpoke  of  this  Ellis  and 
of  the  cuib>m  as  be£»re  ibted  on  the  part  of  the  plain-* 

titr. 

The  jury  fiundfor  the  defendants 

The  b^lanoe  of  the  evidence  appeared  extremely  f^rong 
OB  the  part  of  the  pkdntiff;  there  were  but  two  evidenced 

fa  dl,  fuch  as  they  were,  on  the  part  of  the  defendant. 

It  was  objecu-',  thai  on  a  pen.il  ihitucc,  elpccially  when  , 
the  party  came  in  fur  trilling  damages  vexatioufly,  it  was 
contended,  that  the  verdi£l  lliould  lujt  be  dilturbcd  by  a  [  234  ] 
neTT  trial — unlefs  prevarication  appeared,  or  tampering  with 
the  jury. 

Jarvis  qui  tarn  againft  Hall^  on  the  Game  A(fl — for  kill- 
fog  an  hare.  WUfrfi%  Rep.  Lord  Chief  Jnftice  Lee  faid, 
iieL  he  did  not  remember  that  ever  a  new  trial  was  granted 
oiapenal  a£tion. 

wd  Mansfield^iien}er  on  Juch  d  ftmi  aBkn     be  fure* 
[Rar  in  Sireo^s  Reports  on  a  qui  tarn  action  for  killing  an 
hare,  determined  that  an  ini!:^i:i;jnt  will  not  lie  i  a  fum- The  King 
mary  mode  of  proceeding  bciorc  the  juftices  having  been  '^^^ 
provided  by  the  Ibitute.]  tr,C79rf 

RfTymr^nfi^s  Reports.  Sns'/fh — Tor  lofs  of  the  plaintifl''s 
liOufc  by  defendant's  negligently  keeping  .of  his  tine.  Ver- 
dict for  the  defendant.    Lord  Holt  was  difiatisiied  i  yet  the  v;je  sal« 
I  coart  would  not  grant  a  new  trial*  kfid  644. 

Lord  Mansfield'^Tius  was  not  apenal  a^on ;  and  I  my-  '"^ 
tt  (bould  have  refiifed  a  new  trial  in  that  cafe :  Twas  a 

Shard  one,'  and  defendant  loft  his  own  houfc  ^  by  St. 
where  a  verdift  is  againft  the  firm  of  law,  but  accord-  Vcrdia 
bf  to -the  ;r//Iice  of  the  .cafe,  as  in  the  Duchefs  of  Alaza-  agi>«ift  . 
rm/s  Caie,"  t]\e  court  will  not  unfettle  the  verdi.:Ll  farm,  but 

Aiiu  lartiicr,  on  the  Statute  oi  Ujury^  oii  a  nu/tion  tor  iunicr  of 
,  sncw  iiial,  it  was  adiudged  hy  the  cnunlcl,  that  tiie  court  difta»c,iiot 
I  *ouid  not  even  grant  a  rule  to  HieW  cauiV.  turbid 'vide 

Lcrd  Mart  iff  id — ^What  do  you  think  upon  a  hond^  if  a^saikcld646. 
*n)ng  vcrcli^^L  for  defendant. 

My  Lord,  I  don't  apprehend  that  to  be  a  penal  a<fVion. 
^Itecxnion  cannot  be  taken  ont  for  the  penalty,  but  only  for 
Afjnhie  of  the  bond. 

T  Lord 


T 
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Lord  Mofi^ld^Thc  doarine  is  rtgitf /  bot  »  not  1^ 
prtcakie :  Thefc  are  aU  prolecutions  by  common  infcrmas* 
This  is  a  queftion  of  right,  almoft  the  only  a£tion  on  which 
it  can  be  tried  by  the  common  law  \  *tb  a  mod  beoeficht 

way  for  the  defendant  of  trying  the  title.  The  jury  dart 
give  the  damages;  they  are  never  dircCicJ.  \ou  might  as 
veil  uy'y  where  tiiere  arc  double  co/u,  there  fhaii  nui  be  i 
new  trial. 

Rule  absolute  for  ▲  mkw  tmal. 

[  ^35  1  /^*\^  ^  aAion  for  aflault  and  battery,  and  falfc  imprifon- 

mentj  tried  at  the  Sa/Jhury  aiiizes  before  Hirlr.  Juto 

Crooklhaw  a^ainjl  Hopkins* 

fet  r.nde  judrmcnt  of  Nonfult,  and  be  at  Ubertyto 
^     proceed  to  a  dcw  trial. 

Aclion  charges  that  the  plaiiuHr  laid  hands  on  theucfwa- 
dant  violently  and  beat  him,  and  bonad  him  with  fcucr% 
and  contincd  him  in  a  private  mad-houre. 
Vide  11  J.  Plea  not  guiity.-^pccial  juilification,  that  he  is  a  jufticc 
of  peace,  and  did  it  in  execution  of  his  office,  [jjic  paii» 
being  m3d.3 

VuJe  34        On  the  part  of  the  plaintiff  this  was  denied  to  have  bctt 

3*    X.      tioi.^  in  execution  of  his  office. 

It  was,  by  Jaltice  B/m'kJIom'  held,  that  whatever  Im^ 
larlty,  yet  it  was  by  colour  of  olhcc,  and  therefore  noii- 
fiilicd  the  piaintiiT, 

Mr,  Dunning  in  lupport  of  the  motion — That  if  there  ctcr 
was  7L  polTibility  of  magiftrates  biHng  refpomiblc  for  privar^ 
aflauhs,  he  ihould  imagine  this  was  one  of  thofe  cafes  d 
rcfponfiWlity.  And  that  as  to  the  former  a^s,  at  leaft  ol 
thofe  complained  againrt,  he  aOed  not  in  the  execution  ot 
his  office  i  nor  within  his  jurifdiaion.  That  as  toj^ 
quantity  of  damages  that  might,  or  ought  to  be  recover^, 
the  court  would  not  look  into  that,  as  it  certainly  bckuP' 
to  another  tribunal. 

The  Norwich  C  .fc  was  IHtcd— Lord  Mamfield  faid  it 
arofe  from  the  officer's  executing  the  warrant  improperlyj 
taking  up  in  the  city,  when  he  ihould  have  taken  up  in  the 
county.  On  r.noiher  cited  by  Mr.  Dunmngf  iAOid  AUiup!*i^ 
cbfcrved,  the  order  was  to  take  up  lewd  women,  aaa  be 
took  up  a  modeit  woman. 

Mr. 

*  Vva^j^JHtm  bit  ia  difcrimen  ^cniet  pro  codett  ddtdo* 
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Mf»  IVtgnwe,  on  the  fame  fide  with  Mr.  Dunnuig^ 
That  there  was  no  warrant  from  the  jufttce  to  take  up .  the 
man ;  and  though  not  denied,  that  if  a  man  be  furJOuHy  m  )d» 
the  juilicc,  without  warrant,  may  det^n  him;  this  rouft 

be  on  ti;.*  merits  and  evidence  uf  the  fact*  dnd  rcuaircs 
bem^  tried  by  tli  J  country.      .  , 

Tiut  tiicrc  is  no  pretence  here  that  it  whs  upon  informa- 
tion:  That  in  cales  of  this  fort,  for  a  juftice  of  peace  to  \ 
jtiitifjr  his  proceedings  there  ought  to  be  ibmcthuig  in  writ- 

That  the  two  cafes  mentioned  by  Mr.  i^arintng^,  are  on  [  236  ] 
the  argument  of  M^my  and  I^ach^  *  and  thai  his  JUordlhip  '  ^'i'^"^ 
iaid  there»  that  there  were  many  other  cafes,  in  which  the     ^l\^'p ' 
af^done  might  not  be  within  the  jurifdi£tion>  fo  as  to  entitle    1 761,  :he 
the  jiiitice  to  the  benefit  of  the  ftatute.    And  that  Mr.  Jni^  cafe  illaJtrd 
tice  BlackRone  had  declared,  that  he  thought  the  le.ilt  co- 

1  r  it'  •  J  I    \-  •  Ion  o.  Daw- 

lour  ot  jL:r;ld;ctiori  luthrient  ;  and,  at  the  lame  tnne,  as  a 

rc^bn  v'hy  the  nonfuit  would  not  prejudice  them,  that  tlioy  ciarV,  and 

would  be  at  liberty  to  try  whether  it  ought  to  have  been  P* 

granted. 

Lord  Matujit'ld — I  dare  fay  Mr.  IVigmore  has  not  lately 
looked  into  the  cafe  [to  which  he  referred]  becaul'e  it  tumod 
on  how  in  the  CGtoftable  was  authorized  as  a  minifterial  ofH- 
per.  For  in  fome.cai^Sj  the  warrant  is^a  juAiiication  to  the 
officer,  though  the  a£t  of  the  juftice  be  not  according  to 
law,  as  to  what  it  may  command. 

There  may  certainly  be  a  material  diftinflion  as  to  the 
act;  if  he  ftruck  tlic  firft  man  he  met,  he  docs  liv^t  do  it 
%ritLin  his  jurifdicuon.*  "        <    ,  • 

Mr.  Juftice  -^?5//~It  appears  it  was  done,  perhaps,  in 
favour  of  the  plaintiff  to  prevent  mifchief  \  and  in  that  cafe^ 
timugh  not  in  execution  of  his  oliice,  perhaps  it  may  iland* 
.  iiUrd  MansfielA — As  this  has  never  been  before  the  jury,  9^  plcac'- 
tmt  comes  on  the  judges  nonfuit.  I  doubt  we  muft  so  oir  '"^ 
Ae  ftrift  pomt  of  law,  ^ 

dk  %cciat  matter  io  evidence,  vide  7  J.  I «.  5.  SI  J.  X.  c.  za.  vide  Burn,  ad  ^*  ^«  V^" 
tee£  the  Petce,  £  6.  et  alibi. 

-  •  Irregularity. 


MOTION  to  fL't  ufidi.'  pr jceedinrs  for  Irregular! ly,  the 
rtitcrney's  name  not  huvin^  bcea  cad^ricd  Oii  tiic 

On 


*  Ln  ncntinciii  ad  ttikncicDdum  hortatorf  sa^ua   Uceotiam  vUti 

T  3       ;•  •    -  ' 
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On  Its  appearing,  however^  tbat  there  lud  been  (bine* 

thiijg  done  fince  on  the  other  lidc  to  continue  the  caufc, 
notwi  til  funding  this  irrcL^iiliiriiy. 

RuLS  DISCHARGED — bui,  1  thifik^  without  CQ&i^ 

1 237  ]     ,  Bail. 

IUgn]i«     T)  AIL  in  the  name  of  one  of  the  plaintifis  onlyy  when 
13  thi«a»ejoii«pIaNifttothea«o«i,arenobdL  . 
ilie  noticct  was  right,  they  had  proctokd  as  &r  as  dl* 

murrer. 

The  inaftcr  laid  there  was  no  caufc  in  court,  for  want  of 
.  .  the  names  of  both  the  plaintiiis ;  *  if  the  parties  were  in 
court,  they  might  waive  the  cxce|nloii  hy  proceedina. 

Lord  Mansfield  faid  hp  would  itay  proceedings  uU  re£tiff* 
ing  of  the  bail. 

RuxE  taken  to  give  judgment  as  of  this  term  ;  try  ik 
writings  after  term }  and  re&fy  the  bail — ^by  confenc. 


Common  Appearance. 


o 


N  a  common  appearance  proceeding  to  plcad^  admits 
regularity  of  the  appearance. 

Eflate  pur  aiuer  vie, 

« 

IF  there  be  nn  eftate  to  durante  vita^  A*  and  gnntec 
dies  in  life  of  ce/luy  que  vie^  and  a  (branger  entereth  ai 
general  occupant,  .he  fhall  be  admitted,  and  pay  the  file. 
Coki  Copyhold  62* 

Eftate  pur  outer  vte  of  copyhold  granted  to  one  and  V$ 
h«rs  5  heir  entereth  as  fpecial  occiip-^nt.  Where  by  cutoa 
tixe  copyhold  inight  he  extended,  pai  ty  iluUbe  admitted  00 
the  extent,  paying  the  line.  Ditto. 

29  Car,  2.  r.  ^.  Eftate  pur  autre  I'ie  fliall  go  to  the  CX<- 
rutors  or  admimlkrators,  where  tl^re  is  no  devife  or  oooi* 
pant  thereof. 

•  De  non  apparemHyu*  ct  non  exiftentOmt  eaflem  eft  nti#» 
(^o4  tb  ismio  non  viluit  ttadtt  tcmpoiii^  &c. 
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Bail.  .[  238  ] 

BAIL  in  error  cannot  fuiTcndcr  the  principal  j  but  muft  is  ^^*r» 
pay  die  money  if  judgment  is  aiBrmed. 

The  King  axnmji  the  Inhabitants  of  the  Weft 
Riding  of  Yorldhirc,  for  negle&ing  .to  Re- 
pair. 

LORD  AliUisfu'ld — You  can^t  come  here,  the  indi(rt* 
inent  not  here  :  If  we  give  an  opinion ^  w  c  can't  give  a 
nidamcnt  :  You  can't  come  here  for  an  (i}>in ion  to  us  ;  they 
ihould  come  to  you.    But>  I  don't  Icc  why  by  confeat  you 
may  not  move  it  for  the  furthenmce  of  jui^ce* 
They  moved  accordlnglf« 

^Fhe  indicbnent  was  for  not  repairing  a  brldgey  ^nd  two 
lumdred  feet  of  highway^  -which  they  haA  been  ufol  to  re» 
pair. 

l%eT  plegided  gulky  for  the  bridgei  and  twenCjr-feur  feet* 

caft,  imd  twenty-one  feet  weft. 

Not  tqiilty  for  the  reft.  * 

Queitioa  ift.  Whether  defendants  prima  Jac'u  habie  by 
ftatute  ?   

Or  2d,  Whether  by  common  law  ? 

That  prinUt  faci$  the  parilh  is  liable  to  repair  \  and  fo  by 
common  law. 

If  the  inhabitants  of  the  Weft  Riding  at  large  are  liable 
\^  ftatittet  this  liability  fhould  be  fitted  .on  the  indiiU 

That  there  is  no  way  of  fhewing  them  guilty  on  this  hi- 
Jidinent  but  by  common  law^  or  immemorial  ufage. 

That  the  ftatu^e  22  IL  8.  c,  5.  gives  power  to  jufticcs  of 
the  peace  in  every  ftiirc,  l^c.  or  any  four  of  them,  to  hear 
aod  determine  in  general  fcllions  annoyances  of  bridges. 

And  that  wliercas  in  many  parts  of  the  kingdon;  it  can* 
not  be  proved  what  hundred,  G'r.  town  or  parilh  is  liable  to 
thfrrqair,  by  reaibn  whereof  fuch  bridges  lie  often  long 
ifrithout  repair,  to  the  gres(t  annoyance  of  the  king's  fub- 
jefis:  Therefore  it  provides,  that  where  it  cannot  be  km^n 
^  jaroved  what  hundred,  \^c.  town  or  pariih  b  liable,  the  [  239  3 
fine,  or  riding,  (and  as  to  the  other  cafes  provided  for  by 
d|e  fiatute)  QxA  be  liable :  But  ftill,  if  it  can  be  known 
nkl  proved,  tliat  fuch  a  pariih  is  liable,  it  remains  charged 
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as  before  the  fl-atiTte,  and  that  in  fiich  call*,  thej  arc  not  to 

conic  a^4..iii:t  tliL'  Ki.liiig. 

And  tK.»t  the  power  given  to  the  jurtices  %vas  not  meant  to 

take  away  the  fupcrintondiiig  power  ot  the  kiug's  court  ^ 

Jiff  ft   '  " 

A  kiflion,       Lord  Cj/Av,  in  his  reading  on  this  ft;itiitc  lays,  this  court 
ikntf'^'*'     ojrxoxirt  of  Kyre,  cor  court  of  aiTize,  or  flaeritri,  toum,  wcrj 
aloft.  6  &  thV  only  courts  impowercd  by  law  to  hear  ani'i  dcurrmint. 
710706.     •The  firft  claufe  of  the  a6t  impov/6r&  the  julbccs  of  the 

{hire,  or,  four  of  them»  one  of  whom  to  be  of  the  quc^nins 

to  hear  and  determine. 

:  That  the  ilatute  of  >2  Ph.  &  Af.  giVes  them  the  Cant 

power.  *  ' 

That  all  the  learned  judges  fmcc  had  rccocrnizcd  what 
was  bcfure  held  by  th'j  common  law,  that  f.r-jr.J  Jiirw,  the 
pari  ill  is  Uabk>  as  well  for  three  thouland  fcct»  aii  ihn^ 
Xiunclrcd. 

That  the  claufC)  on  which  it  is  fuppofcd  the  queftion  is 
meant  to  turn^  is,  that  it  \vould  be  more  convenient  to  have 
the  repair  of  roads  300  feet  from  bridges,  determined  in 
the  quarter  fefiions.  To  be  fure,  becauie  the  quarter 
ieflions  fit  four  times  a  year-j  and  therefore,  it  goes  on, 
that  forafmuch  as  if  fj^eedy  remedy  be  nor  hricl,  the 
inhnbirar.rs  would  have  little  avail,  be  ii  cn.JcU  ti,  th.u  the 
brldj^es  and  hiiihwavs  v.  ;; bin  700  feet  Ik  r«ji*.»ii  and  marn- 
tained,  whcncx  er  need  ihali  require.  Will  rsot  this  be  luln- 
cicnrly  fat  is  tied  bj  giving  the  juitices  authority  to  compd  the 

The  law  lays  it  upon  the  pnr'fli :  The  Indictment  {Vatesi 
that  this  road  Ucs  in- the  pariih  of  Sdlurgh  The  court 
will  never  fuppofc,  that  an  immemorial  duty,  altering  the 
common  law,  can  have  arifen  iince  the  iVatute  of  8* 
and  yet  that  they  will  be  boand  to  prove  an  immemorial  dti- 
ty,  by  what  they  h»vc  laid  in  the  indkhnent.  That  the 
jlatutc  docs  net,  in  this  particular,  alter  ti;c  tc:nr/iOii  lav; : 
l  hat  at  ie;trt,  the  itatute  does  not  extend  to  this  court,  or' 
the  co  '-.t  of  rtfli/e  :  'f  liat  the  conrt  will  take  it  at  coouncHl 
Jaw,  even  ior  th::t  realcn,  v.  ithout  looking  fiirthcr. 

Lord  Mnnsfeid — ^That  it  was  argued  extremely  well, 
.    whether  the  a^k  is  not  dedaratoiy  of  the  common  lav:  It 
appL-ars  it  is. 

Slc'  c'aurt  '  When  it  docs  not  appear  who  ought  to  repair,  then  it  is 
That  the  certain  that  in  fuch  cafe,  at  common  law,  it  is  on  the  xnha* 
aa  fecms    bitants  of  the  county  j  when  the  road  extends  300  feet  fiom 

^declaratory  ^       j  . 
of  inc  com-  ^  o 

moo  iaw  •  ,  in3t 

The  i»cpair  at  commoii  bw  i«  OD  the  cooDty,  wlica  it  doei  not  appe» 

ought  to  repiir^  _ 
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That  the  ftatute  does  not  alter  the  power  of  this  court  at  Tn:.*  ti.f 
common  law^  but  only  gives  a  power  to  the  ipiarter  fef-  "^'f^ 

junikliaioii 
ofchccouit. 

Brookfliaw  a^ainjl  Hopkins.  .    [  ^4<^  ] 

ON  the  motion  above,  for  a  rule  to  difcharge  a  noa« 
luit. 

Argued  agaimt  the  motion,  that  the  defendant  was  may- 
or of  SUnrnvflmry,  and,  by  confequence,  JuIUce  of  the 
Peace,  by  virtue  of  his  ofiicc. 

That  if  the  merits  could  be  gone  into,  the  defendant  had 
behaved  with  the  greateft  civility. 

That  one  Langtm  complained  of  ibfne  ill  behaviour  of  the 
plaintifi: 

That  the  plaintiff  terrified  Latigton^s  wife,  who  was  with. 

child,  exceedingly. 

That  the  defendant  fent  exprcfTes  to  liie  relations,  who 
took  the  plaiDtidt  and  cuniined  hiiu  in  a  mad  houie.ior  iix 
months, 

Nonlult  of  the  plaintiff,  for  default  of  noticed ;  and  air9 
iat  that  ^  plain tifi*  did  not  brinjg  his  action  within  fix 

months. 

it  was  fkid,  that  as  to  the  neceffity  of  a  complaint  in 
vntlng,  the  meaning  of  the  ftatute  was,  that  the  juitice 
might  not  be  f:ompeIied  to  give  evidence  of  a  complain^ 

or  information,  which  lie  did  uot  keep  iu  his  memory  for 
?ver. 

That  tliringh  proper,  prudent,  and  generally  right,  tq 
have  an  luformation  in  writing,  vet,  the  time  being  elnpfed, 
Ll'  was  not  bound  to  Ihcw  in  evidence  by  what  authority  h<; 
acted. 

That  for  amanifeft  breach  of  the  peace,  in  his  view,  the  J"^  '^^  ^^"^ 
CQBunitment  was  good,  though  without  warrant.  i.i.ach  cf 

.  Even  had  it  been  the  cafe  of  fettiemm^  of  a  pauper,  pay-  the  (  caceia 
i&ent  of  tithes,  or  any  cafe  where  the  juftice  a^  und<.r  a  hit  view, 
pmicobr  power,  he  ihaW  not  be  forced  to  fhew  his  autho*'  ^  ''''''^^\  ^ 

,     ^.        '  -    .  •  warrant  or 

rey,  atter  <ucn  diltujice  or  tune.  inSo.m*- 
Lurd  Mansfidd — 1  lhall  re..d  the  report.  tiuu. 
An  ackion  of  falfe  imprifonment  and  binding  in  fetters : 

There  is  imother  count  for  a  comxx^on  adauit  \  damages  laid  [  24 1  J 

at  50001. 

Cafe  ftated,  that  tlie  plaintiff  was  at  that  time  perfc£Uy 
iiihis  limfcsi  a  gentleman  of  large  fortune. 

Qn 
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* 

On  the  part  of  the  defendant  a  witnefs  prodoccd^  «ko 
ft?d  he  Glw  him  behaving  very  angrily  nt  Laffporf%^  becade 

he  was  not  let  in ;  threatened  Mrs.  jMngton  very  nmdl} 
behaved  very  furiouily  :  But  he  cuuia  nui  lay  he  was  out 
of  his  Icnfe^. 

That  he  afterwrirds  inlifted  on  going  to  ilir  r.ices  at 
Sfainford\  that  Mr.  Hopki^T  ender»roured  to  perfuade  bim 
not :    That  at  lalt,  on  his  growing  very  angry,  and  ftSl 
infifting  that  he  would  go,  Mr.  Hophim^  the  mayor,  dc- 
levldam  tn  the  caofe,  Ordered  the  contUble  and  the  fcfjcant 
#to  fcize  and  carry  him  to  gaol  \  which  vms  dbne*  Anotliir 
witneft,  die  coiiftable,  iays^  the  (erjeatit  gave  him  ixifai 
;        to  (eize  the  plamtifFat  Langfmi^hxmiey  and  bring  himb^bi 
the  juftices.    Here  is  a  defeat ;  it  does  not  appear  by  whti 
^  authtf.iv  ihc  town  fcrjeiuit  did  this. 

No  y^rt  of  this  evidence  ailclled  the  otiier  defend:int. 

T!i^-  pi;^lntilT  eiuK  avoured  to  prove  a  cootinuatiou  ot  tiia 
imprironment,  by  his  friends. 

One  of  the  witnelTcs  faid,  he  wouk*  not  have  takco  the 
man  to  gaol  [i  think  this  was  the  conibblej  if  Hopkitu  hd 
not  been  mayor. 

Hopkins  had  nothing  to  do  with  what  was  done  by  Ai 
relations  of  the  plaintiff^  and  does  not  ap][H*ar  to  have  knoil 
what  they  cHd. 

The  gr^at  defe£l  in  tlie  evidence,  is,  that  it  does  not 
appear  whether  Hopkins  cotniuitted  the  man  on  compliiiit  ol 
JLangiorty  or  on  hib  own  vieiv. 

On  the  other  fide,  they  denied  his  having  done  what  \A 
did  purjuant  to,  and  in  execution  of  his  o^ce. 

There  has  been  no  propofal  to  an  agreement  on  the  part 
of  the  plaint ifl',  tvhlch  ^nyjnentleman  here'ts  authorised  to 
make.    I  don't  explain  tlie  reafon  \  there  is  a  defed  of  eH* 
den^,  which  I  don't  chooTe  to  enter  npon  at  prefent. 
[  84a  }     I  wanted  to  know,  whether  the  plaintiff  would  have 

c^fed  the  nonjuky  if  the  jufVicc  waives  the  eofis  of  the  wm^ 
Jiiity  which,  in  the  cafe  of  a  jujlice  of  peace,  is  double  cofts. 
^  I  atn  perfurided,  whether  H^pkws  \vas  friiilty  or  not,  of 

irrep,iilarity,  or  no,  he  did  not  intend  any  liarm,  but  raibtf' 
kindly  to  the  plaintifF. 

Mr.  D'tnniK^ — I  don't  wonder  your  Lordlhip's  prtfent 
opinion,  from  the  ftate  of  the  evidence  at  prefent,  as  to  tbc 
innocence,  or,  perhaps,  good  intentions,  of  the  defendant  | 
but  i  conceits  the  prefent  imperfedl  ftate  in  which  the  c?*» 
dcnce  rpp.ars,  is  what  the  plaintiff  comidatna— -the  1^ 
of  the  matter  in  its  prefent  ftate^  is  the  very  gromd 


Dig'itized  by  Google 


Eafler  Term,  13  Geo.  3.  R 


«f  bti  diflatbfiifUon.   Bat  it  fHight  Appear  in  his  faiH>ur ;  he 
coacetm  at  koft  it  «mmi^ 

I  ditfcr  in  part  an  opinion  with  the  learned  judge  whto 
ti.Lii  liic  taiilb.  He  ihiiiks,  ihat  cciot/r  q\  ojfu-f  is  fufficient; 
\  think,  thnt  acTf!i:^  in  pvrfuath  f  of  oiBcc  i^'^'^^h  is  fif^fjarjt 
i  do  not  /v7<>7t'  what  ellc  is  noting  In  t'xeriitioti  of  oOlce. 

But  a  Jirange  but  Jh^ng  cale,  that  th€  court  oi  C4>mmoa 
Fleati  having  m  'ymi^hou  in  crimnMi  cafes,  ihouy  ifiiie  a 
urit  for  the  execution  of  amMr*  •  Tbef  wouki  «^  as  a  rifi#rf 
mtmr^;  ind  thej  h«ve  a  to  ifui  mils  :    Yet^  thef 

troold  JMT  a/?  mthm  their  Jurj/'diffiai^  or  bt^nt^Btd  bj  it* 

Suppofe  coorti  'artthoiit  cfiyprocefs  before  theiiii  ihonlA 
«tfar  tiie/arrnifisM  of  a  mam  ;  thit  would  be  under  tAut  isS 

^.ct\  but  not  in  executt^ru 

Is  there  aay  tlungilone  b>  the  plaintill  :hat  t  .>uU  ainoimt 
to  a  breach  of  the  peace  :  As  to  ihc  clcfcndaat,  he  acted 
ttin^  a  jujiwe  \  but,  as      .is  i  can  fee*,  /rs/  one, 

1  iubiiut>  that  it  will  be  uecefliiry  to  go  further  into  the 

1  apprehend,  that  in  the  cafe  of  Mwif  and  Ltoch^  thi- 
gfoond  on  which  the  court  went  waft*  that  there  wts  ai^ 
ading  by  colmt  of  office  \  but  not  in  h^J  furjuamt  df  that 

[Lord  MamfiAd — You  are  very  right,  Mr.  Dunning  \ 

and  1  thouMut  lo  vcftLTdav,  from  loemorv."! 

1  Ih^ll  hope  that  the  court  Vi\\\  thiiiL  a  fartlicr  enquiry 
into  this  hulinci-^  nereffttry  :  On  which  the  Cuurl  will  judgt 
y.r  ur  c^.nnj}  tlic  cotiduCt  of  thc  defoidaOit}  SIS  ihall  appear 
on  a  fuikr  view. 

Mr.  — ^That  they  had  been  let  to  proceed  far  ^ough  |  £  x43  ] 
and  that  nothing  was  to  be  proved  (hwg  enough  to  amount 
to  a  breach  of  the  peate :  That  thejr  liad  evidence  to  hatd 
1^  into  againft  the  other  defendant* 

Being  afked,  why  they  did  not  come  againft  him^  as  not      -  - 
bang  ftopped  by  the  objection  in  favour  of  Hopkins  ?  It 
was  infwcrc.i,  that  he  aho  was  a  magiirrate.    it  alkcd 
*'bj',  when  the  judge  faid  tlurc  aj^nearcd  nothing  againfl 
the  other  defendant ;  but  I  don't  kno\v  wlvat  was  anf^'erciL 

Lord  Mansfield — ^Thc  quettion  is  of  confiqumce^  as  for  the 
frsteHiofi  of  a  Jt^i  ft^h  by  conftruftion  of  the  ftatutc  : 
It  is  alp  of  cof^eqtuncif  bccaufe  it  Will  be  final  againft  tbe 
pittmii^;  for  if  we  pronounce,  that,  on  the  evidence)  the 
jaftice  M^ed  in  extcutkn  of  his  office,  then  the  plaintiff  Ui 
tooi^,  being  beyotd&L  months. 

I  own. 
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•  I  own  the  ^eat  dillicultjr  is»  that  I  cannot  decide  upon 
the  evidence^  whether  he  committed  upon  complaint  of  /,  f 
li&ify  or  upon  his       xicftc;  of  his  behaving  furioiiily  ;  or  iip» 
on  his  in^ftiag  to  have  his  horfe  to  go  to  the  races,   ff  J» 
furt^  the  n£l  dies  not  proucl  jufikes  for  Sne 
TENCJE  of  office:     But  where  an  ac>  is  done  unftrmS^ 
vhcre,  in  another  manner,  i:  might  have  been  legally  done, 
rhcro,  ill  coniiJcratioii  that  country  genilcuien  ^re  gt  mrjUj  in 
ihc  ollice  that  have  no  emohment^  at  Icaft  the  he/}  of  than, 
therefore,  if  thev  do  wnnt  bv  Imo  they  arc  impctvnred  to 
da,  and  //i/^i*/  have  done  another  way,  the  a^t prUiiU  ihfl^' 
from  iuflerlng  for  the  nmre  informality. 

,^Vi4xmplainty  ajufbice  may  ccmmtt\  but  in  Qan&  fattk  \ 
the  complaint  ihould  be  in  writing :  On  his  own  viewi  It ; 
snay  commit  vnihut  complaint^  if  he-has  rmfon  to  afpfdtti 
the  peace  will  be  broken,  though  not  actually  brokok 

The  jnftice,  too,  ought  to  have  produced  witneflc%'li 
ilicw  the  ground  of  the  comiiiitment. 

God  fu:  bid,  too,  that  a  man  fliould  he  puniflied  for  rcc 
ilraining  the  fury  of  a  lunatic,  wlicn  that  is  the  cafe. 

But  if  it  is  fo  here,  iVlr.  Hapkitts  did  not  act  under  iu|^  . 
ofTicj  :  There  is  Ipecial  power  given  to  two  juftices. 

It  is  a  great  fatisfa^tign  to  a  judge>  that  a  noniiiit  k  «t 
conclufive. 

£  244  ]  I  think  this  rule  ought  to  be  afafolute>  and  the  cadbti 
tried>  without  prejudice  to  the  queftioni  whether  Mr.  Bl^ 
him  aOed  within  his  office^  or  no. 

Mr.  Jnftice  yf/?c;z — ^The  intent  of  the  aft  24  G.  a.  tote 

furc  is,  that  on  notice,  the  jufiicc  may  tender  amcauj»,  withf 
out  going  to  trial. 

I  can't  fee  on  the  evidence,  whether  the  defendant  a£tcd 
in  execution  of  his  ofiice,  or  no.  I  think,  thcrctorc,  the 
rule  ought  to  be  made  abfolute»  without  prejudice  to  thft 
qucfiion. 

Mr.  Jufticc  Ajlnrfl  nearly  to  the  fame  efie£L 
Mr.  Jufltce  IVilles  was  abfent. 

Lord  Monifeld^  however^  thought  it  fo  hard  a  ca<e»  liMft 
he  extremely  wanted  the  parties  to  come  to  an  agreement 
And  at  laft  ordered  the  rule  to  ftand  as  it  did,  and  not  1^ 
Iblute.  He  faid,  Ivc  was  luliy  pcriua.ded  in  iiis  owu  lUiiid^ 
however  liie  matter  went. 

Rule  suspended^  to  fee  whether  the  parties  wouhi 
come  an  agreement. 
Vide  24  G.  a.  44* 

Cifi: 
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;.(4te  of  Rookes^  Executor  of  Stansficld,  £5?  af., 
irs  a(  the>-Navigable  Canal  from 
to  Liverpool. 


CTION  of  trover  and  converfion  for  having  de- 
tained wood  of  the  pro|>erty  of  the  ;>laintitl'. 
ilie principal  qiieltion  WaS,  \Vi»cihcr  i\n-  iiirv  had  alU'fRd 
Talue  ci  the  wood,  as  well  as  of  tlic  hiiui,   in  their 
And  in  point  of  law,  whether  upon  the  conlb-ucr 
of  the  a£t  they  couid  ? 
Mr.  fK£ii0ae^Tbzvhy  the  adb,  conitniinonen,  or  any  £ve 
\f  were  cmpowesed  to  aflefs  tbe  vahic  of  the  lands, 
foodf  in  order  to  make  a  compenfation. 
And  if  the  party  does  not  choofc  to  abide  by  their  deci- 
sion, then  H  jury  to  be  fummoned,  to  cnc'uire  and  afleis^ 
jifid  their  verdict  final  and  conclufive  to  all  parties. 
-  It  was  objected,  that  the  verdiiSt  at  55L  per  acre^  did  not  [  24^  1 
vMe  the  wood. 

That  the  pbun  import  of  the  vcrJic^  appeared  to  be  to 
Uic  wood :   That  the  commiiiioners  had  excepted 
fm$ii  tbe  jury  mode  no  eaxeptionsj  and  therefore  cer- 
^  iodttded  it.  ' 

itidcnce  had  been  otfercd,  that  other  jurors  had  vahied 
cf  n.*nrly  the  lame  valnc,  at  pretty  near  the  larne 
fflrkc,  wiiiiout  the  wood  ;  and  they  wo.: Id  have  in»rodi]cc:d 
Vdence  froin  the  jurors  *,  thai  they  did  not  niean  to  mcluds 
^  V(>o4  in  their  verdi^^L  IVot  Mr.  Julkice  Gmtid^  who 
Sbedth&eauiOy  did  not  think  this  evidence  proper  to  be 
piomeii  an4  Mr.  Waiiacs  hoped,  that  the  court  would 
^ilfh  the  learned  judge  did  rightly  in  rejecting  it :  For 
^ipvife,  if  fuch  evidence  were  admitted,  to  narrow,  or 
pior  fubvert  a  vcrdi£t,  there  would  ho  nothing  certain.  \ 
r  t:  e  other  lide,  that  the  coiXimjHioncrs  exprdslv  went 
<ja  the  value  01  the  land  only  ;  that  tiic  jury  were  to  try 
;tai  'i,T:e  iTiattcr,  antl  eil^iniate  the  value  on  the  laine  iubject^ 
iiiuctL  was  the  iaod  only. 

r  By  tbc  warrant  ifiuoi,  -and  by  the  only  authority  under 
they  a£):,  they  can  do  nothing  but  fet  a  price  on  what 

eea  bcficure  confidered,  and  aflifled  by  the  commif- 
ft  wat  fttd,  wood  might  be  purchafcd,  and  pafs 

'Wiitr  the  name  uf  land  :  Admitted  but  in  this  mode  of 
preceding,  they  are  l"tri<^tly  condned,  and  can  go  no  far- 

ihui  the  warrant  cxprei&Iy  hzxuts  their  authority. 
[  That 
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That  they  were  ready  to  have  offered  cvidoKCi  that  it 
the  dine  the  comi^ifiioliers  t6  ihakt  a  iFfthtttSon  at  4v 
hndif  the  hnd  vfu  not  To  fet  oiit  that  ihejr  it^M  volMtte 
wo6d,  either  by  the  a£t  or  in  the  nattR  or  the  thkig. 

Tluit  they  offered  in  evidence  the  declaration  of  die 
fhcwcrs  thtmfelvr*;,  taken  by  ihe  jury.    **  Gentlemen,  fcn 

are  not  to  value  the  wood,  but  a  he  land  onlv."  'fhsi 
this  Was  the  exprefs  declaration  oi:  the  ihewerj  on  hot4 
fides. 

That  they  offered  eridence,  that  the  jurymen  thetM^e^ 
acknowkdged  the  itnpoffibility  of  valuing  the  wood,  as  not 
beifeg^pro^ly  (et  oiit :  And  that  on  the  ftme  dayt  k  t 
neighbouring  wood,  the  fame  jury  vahied  the  land  by  MHl 
at  the  fame  price  precifely^  without  the.wood*  Tkflt  tfellii 
fdre,  both  in  hir  they  eould  not,  and  in  h6k  they  did  not, 
[  246  3  nor  eouU  in  ii)C  nature  of  the  tbin^,  value  the  -wend  :  And 
therefore,  tliat  the  plaintiff  will  be  tiualcd  to  a  ntw  trial- 

Mr.  Diiitmn^-^rhzi  he  apprehended,  by  referring  the 
Ycrdidt  of  the  jury  to  the  precedent  adiiiJicatton,  and  coo» 
ftruing  the  two  ifilbiiments  together^  the  court  wotlld  fee, 
that  the  jury  could  not  take  in  the  wood*  Thac  thoi^ 
this  was  noty  in  ftri^  propriety  of  woitis,  an  appeali  ft 
there  was  in  it  the  nature  of  an  appellant  power  i  {o  tiMt% 
fiew  firbge&  could  not  be  indud^. 

That  parol  evidence  had  been  objefbui  agalnft  ;  and  parol 
evidence  in  fubverfion  of  a  vcrdi£t :  That  howr^t^er,  it  did 
noi  (uhverr,  but  explain  and  fupport  the  verdict.  And  that 
whether  parol  evidence  was  or  was  not  rr'ct  i\eJ,  it  cc-'M. 
n;:vcr  be  imagined  in  common  lav.',  or  cDnunon  ffni<.',  tSai 
the  matter  appealed  agaiiiit  is  not  to  be  taken  into  the  OM^ 
ftru^tion  of  the  verdidt.  .  » 

Lord  Mumjield — Is  there  an  exprefs  power  to  the>jlil}|l# 
eftimate  the  wood  fepdrate  from  the  land  i 
^   lib**  Dunning — None  in  terms }  but  the  prafik^  Ibfl  ft* 
ways  been  lb.- 

It'was  fiuther  contended  on  the  ianle  itde^  that  either 
cording  to  their  wan ciiu  the  jury  afH^ffed,  exelMlUfof  the 
wood,  or  they  did  wnat  was  not  within  tiicir  uuthonij,  and 
therefore  void. 

That  it  appeafs  clearly  in  point  of  fa^,  that  they  aiidled 
no  more  than  the  commiiiiuners  ^  and  in  point  of  jiaW|  till 
they  couki  aifefs  ik>  more. 

1  hat  here,  the  wbok  jury  faid  it  was  the  land  they 
lued,  and  that  only*   Suppofe  the  etidelicd  of  thfe  jwjrriflt 
to  be  admifiiblet  that  there       evldettev  urbidi  tbey  w«r4 

ready 
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rcaJ'.*  to  have  olvoii  :  th.it  the  iurv  onlv  \^\rti;.'j.l  over  thf 
ground:  And  was  this  the  way  to  make  U  vaUiitioa  ot" 
wood  ?  D^c>  anr  body  hr.y  or  fell  timber  lb  ?  Ami  finiUly, 
tiut  they  either  did  not  in  fa(it  vaiijCi  or  by  law  CQUld  AOC 
value  any  thing  hut  the  land. 

Lord  Mansfield — Upon  the  face  of  thefe  proceedhigSf 
cumot  fay  I  am  iatisiied  the  valuatiqn  of  the  jury  reaches 
l»  liie  timber. 

fif  the  aa,  the  authority  to  the  jury  is,  in  cafe  of  difii.  "^'^^/^J 
^PNiMal :  The  warrant  is,  to  fet  a  value  upon  the  laivd  Injury  wa» 
wd  grounds  affefTed  by  the  commillioners :    And  to  be  furc  rcladve  tn 

their  proper  jurildiction  was,  to  v.ilue  the  land  Oiil*  :  The 
comminioners  might  value  the  wood  at  another  time,  and  on^rj 
ihe  parties  be  fati^ned.  co-ordioatc. 

to  it. 

I  am  very  far  from  being  clear  that  the  *wood  was  taken  in  j  [  247 
far,  thstt  I  rather  think  it  wa3  not. 

In  lo  doubtful  a  cafe,  therefoce,  /  (ktit  quits  cnior  into  P*^®* 

tk4lV«di«0»Xo^«/«vkieDce. 

f^.ppwii"     g^m^  wvff^^fw^pw  proper  to 

cxpLin  a 
dovbtfoi  faa. 

li  the  met  queftiou  as  to  u&tOtff  of  a^ion,  you  may,  to 

fwarfthis  precije  objection,  avrr  the  id.^nt't\  of  theaif^ion. 
And  whenever  the  jury  have  Jcdu^led,  I  have  often 

srdired  an  indorfement  to  be  made  on  the  poftea,  to  avoid 

l^c     eft  ion  bdng  made,  and  by  conftnt, 
Themle  is  very  wift^  that  a  /urvr  Jindl  fiat  fiiy^  «  Ifitid 
thkiu  wiff  vfrdu%  hut  I  donU  mtam  act^rdmg  U  ihojevfirds^  jorarihall 

^  JHWMt  0MP«#llM^ •^-Or  the  like*  not  contn- 

Bil  thil  ii  only  trjing  nviai  nvas  the  qmfHm  before  the  <i><^*  his  vcr- 
>y>  vUdk  would  be  admitted  on  a  judgis  certtficate  i  which  tfrc^'Llorc 
aafct  be  ammwd  by  the  cmmjjffSQfters  or  Jhoweri.  i,„it,  yet 

Ifr.  Juftke  ^o»~That  there  was  m  difpuu  between  the  'on  the 
pmici  ^bout  the  wood,  therefore  not  Uu^^^vA  ihey  faauld  ^^j^^^' 
iiid  £ar  the  vjood — U  would  be  greai  inju/iice  to  detty  a  new  qucft-on  bc- 

tftiL  fore  him, 

tlic  cvi- 

daice  of  %  juror  aod  other  evidence  i»  proper. 

Mr.  Jufticc  A/bburfl — ^Tis  clear  there  was  no  original  'That  tiic 
jaiifdi^on  in  the  jury  i  liherefora,  wmufitakiit  they  a^ted  {j^'J"^'/^ 
ri^t\  that  is,  purfuani  to  their  tuarranif  by  confiderin^otrJy  wasnoi^ori- 
^4(/H4katim  of  the  iommiJtoMerJi*   And  if  there  w^  an  giini that 

it  mud  be 

rw-^f^r^pj  tTifv  a<^cd  accordiB|['  to.bwi  that  ifk  KlWliAi|toilws(i  decivadfc  power,  ca« 
fetjfg^  'm  thcwarnut. 

occailon 
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9ccfffwn  for  parQl  evidence,  I  tliink  it  would  come  in  wry. 

Rule  made  absolute  for  a  new  trial. 

Lord  Mansjidd  fakl  he  fufpe^tcd  the  jury  had  fotrmithc 
value  of  the  wood  and  laud  both^  though  thej  thov^^f 
nothing  but  the 


s 


Attorney.  • 

E  R  \^  I  C  E  to  an  attorney's  agent  coniiJciXu  as  fcrricft 
to  iikniclf.  * 


C  248  ]  Evidence. 

■ 

Rule  9/  Difcpyerj. 

a  y  ORD  Mansfi€}dr-^^{  there  is  any  deed 
aequo  etbo»  |  ^  nothii^  turns,  as  to  the  nrnkt  or  Juhjhince^  biitvUd^ 

in  point  of  form  is  merfflii-y  to  be  fhenvn^  and  the  pardes  *^ 
iulc  producing  it,  thereby  piuiiiig  the  cf^pyu*i  iidc  to  ^rrsi 
cofls  and  troubUy  aiul  frequently  great  delay  ;  and  the)' 
their y«//;  I  i^Ax'^vr  urcicr  the  mafler  to  draw  up  the  csiMr 
cofls  incurred  on  the  other  lide  by  fuch  unreafortabU  condnftj 
as  1  remember  1  did  Jirjl  in  a  calc,  when  they  forced  a  witsefe 
to  rww^  from  Portugal^  to  />rw  an  exhibit*    I  the 
moi^^  draw  the  rule,  charged  with  all  the  cofts  of  bringini 
thu  emdence^  which  the  other  party  imgbt  have  j^oiW  than' 
'fhis  was  in  a  cafe  in  which  they  had  rcfufed  toaWC 
the  entries  in  a  cufhrn^houfe  book,  •xiAMi^  tiieofiifr 
to  quit  his  own  and  the  public  bwfinefs,  at  the  pOBltf 
Bryhly  to  I'Oine  up  to  toiufiy  to  /rct't  tiic  entries. 
His  Lordfhip  ordered  the  rule  tu  i>e  made  that  they  j2«rtif 
cmfe  '!vhy  the  cKjlom-houfe  entries  Ihould  not  be  admitted.  - 
Noity  As  to  the  Clio  or  the  wtil  riding  of  Icrkfhirty  it 
fecnis  there  had  been  a  miiV.ike  ;  and  that  it  was  mtant 
to  have  been  dire^ed  to  his  Lordiliip  in  his  capacirr 
of  judge  of  ([(fi-^ey  and  not  in  that  of  Lard  Cbi^ 
ike  of  the  JKang's  Bench. 

♦ 

Double  Writs. 

NOTE,  a  7L7,/  of  fieri  faclns  and  capias  ad  ftlsfult^-' 
dujtjy  both  iiiucd  out  together,  motion .  to  xjcI^OTC  ttc 
rwtfiti^  levied,  the  body  being  already  df charged. 

*  Qai  facit  per  aiium  iacitpor  lc« 
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The  motion  was  made  by  Mr.  D-mmro^y  on  the  ground 
that  It  was  incom^tent  to  fue  out  tnvo  writs  at  the  Janu  time 
a^ainil  the  fame  perfon,  oa  the  fatm  caufo.  That  in  fucK 
cafe,  a  common  writ  execution  out  of  this  court  would 
draw  all  the  confequences  of  an  extent  out  of  the  Exchefuetm 

Lord  Mamfieid  ordered  the  rule  to  be  made  abfolute»  and 
oUcrved^  they  had  only  afked  too  little  $  for  they  might 
kare  aiked  to  fet  aiide  hib  writs,  V 

Rule  absolute. 


Davit. 


Judgment.  £  249  j 

MOTION  for  leave  to  enter  up  judgment  for  the  vide  the 
defendant.  '  King 

1  iiii  w  as  on  the  queftion  of  falvagc  of  a  velTel  mentioned 
above.  Verdict  was  given  for  130I.  conditioned  to  wait  the 
event  of  arbitration :  That  if  the  arbitrator  Ihould  decide 
the  claimant  to  be  entitled  to  more  than  5I.  then  thb  fum 
fhould  be  in  hand,  to  anfwer  his  cofts  and  ilamages ;  but  if 
the  arbitrator  ihould  find  than  5I.  then  that  pkintiff* 

^bQald  pay  the  cofts,  and  judgment  be  entered  for  the  de- 
I  feadkuU  Arbitrator  did  not  find  above  5I.  and  judgment 
\  •Mthefeon  moved  for  the  defendant,  which  was  granted  aC'* 
C9rdmgly,  • 

I 

Service. 

0  T I O  N,  that  fervice  on  the  party^s  clerk  in  court, 
fliOTld  be  good  fervice,  on  fiiggeftion,  that  he  ab- 

1  to  avoid  fervice.    Not  granted  :  But  inftead  theife- 
rule  granied,  that  fervice  at  lui  idu  pUcc  ui  abode  ihall 

^  good  fervice. 

Jackfon's  Cafe. 

ACTION  of  trefpafs  againft  overfeers  for  taking  his 
gddinr^.  They  alledgcd,  that  by  virtue  of  their  oi- 
iice,  and  in  puduance  of  a  judge's  order,  they  levied  fatis- 
tzdhoufor  a  poor's  rate,  which  was  the  trefpafs  complained. 

It  was  objected  on  the  trial,  that  by  the  itatute  of  24.  G. 
:  %  dsmand  ^ould  have  been  made  of  the  perufal  of  the  ju^ 
tSoA  warrant,  and  fix  days  negle^  or  refufaL 

Judge 
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Judge  bring  of  the  fame  opinion»  plaintiff'  was  non-fiuted. 
In  iupport  of  the  non-Aiit>  that  this  was  a  remedi^  a^ 
amd^to  be  conffarued  according  to  the  rule  in  HeyMs  caAb 
ib  BS  to  fupprefi  the  miichief,  and  advance  the  remedy. 

That  the  mifchlcf  was,  that  jufliccs  were  often  enfowtd 
bv  furnrlze  on  fonic  little  inatlvcrtcncv  inio  wliich  the>  li^ii 
fallen  j  that  the  remedy  was,  gi^  iiig  them  a  power  to  re£Hnr 
C  ^S^  i  that  inaccuracv  or  miltakc  ;  fo  iis  neither  the  pcrion  afrcclei 
by  it  might  iiutcr,  nor  the  jultice  be  vexatioully  harraiTeJ. 

That  in  order  to  this,  notice  is  required  by  theilatuteio 
give  the  party  a  power  of  tenilering  amends,  bringing  niOB^^ 
into  court,  or  pleading  as  he  ihquld  be  advifed. 
Vide  14.       That  by  fee.  6.  ConftaUes  and  beadboroughs  arc  iikiv^ 
A-    44-  1^  proceeded  againil,  without  demand  of  penifilrf 

^«  warnifit :  That  churchwardens  and  overlecrs  arc  wtlUi 
the  remedy,  that  after  conll:ablei>,  hcadboroughs  is  adJoi 
by  the  itatutc,  or  other  ofhccr. 
Avcrbu.  That  perhaps  it  would  be  contended  officers  ejufdem  ge- 
neris wtre  n^eant  \  that  however  in  a  remedial  act,  the 
churchwardens,  and  overfeers  were  not  to  be  excluded,  ipjift 
had  a  principal  need  of  the  juil  protection  of  the  a£i. 
A  luniW  Tliat  farther,  tiiey  are  acting  under  the  order  of  the  j|t 
tice9,  and  in  behalf  and  aid  of  juftice. 

That  both  by  the  ipirit  therefore^  and  letter  of  the 
the  churchwardens  and  overfeers  are  prote£ted. 
A  ftittttit      On  the  fame  fide,  that  by  the  ftatute  of  4  of  King  jawm 
m^guims-  ^      ^j^^  churchwardens  were  not  protected;  that  tlie  21  of 
James  was  provided  for  tlicir  bciijLiit:  ai  far  as  that  iuiuii 
extends. 

That  the  Aatute  of  24  C.  2.  was  reined iillr  provided 4bc 
fuch  officers  as  are  not  t^ken  notice  of  in  either  of  the  &P* 
mer  aufk. 

Tlrat  the  juflices  have  power  by  ^varrant  to  ifTuc  out  St» 
trefs  and  levy  the  poor's  rate  \  that  thefe  officers  adited  refH* 
larly,  and  as  they  were  bound  to  a£t. 

That  the  plaintiff  was  not  without  remedy,  for  he  tn!^ 

have  had  a  replevin.    That  there  had  been  a  cafe  m  ^ 

Connnon  Pleas  where  tlie  coliecUjr  h<id  Ix^en  conllrued  an 
oJiicer  within  tlie  llatute,  bctuie  Lord  Chitf  Jultice /f  'ito| 
the  fame  in  ellect  as  in  this  cafe. 

It  was  argued  from  the  rcaibn  of  the  ncl",  tl^it  It  w'asne* 
ceflary  to  give  protection  as  fully  as  oiigUt  be  to  officers 
cerned  in  the  maintenance  and  regulation  of  the 


Ah  huon.  the  43  of  m%.  he  is  liable  to  an  hidi^Ehncnt  if  H 

does  not  execute  the  precept. 


27  ff# 
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27  0»  2.  c.  20.  On  an  for  the  more  eafy  ande5e£hial  f  %Kl  1 
proceeding  on  diltrci's.  Claufe,  that  the  pfficer  executing 
fuch  warrant  ihall  dedud  rcafonable  charges,  &c,  aad  thefe 
goicnd  words,  comprehend  o&%rs  of  ail  defcriptions  who 
ire  empowered  to  execute  the  warranti  and  a&£ur  as  the  aft 
wider  the  juftices  order :  Ckurchwardens  and  overfcers  are 
fl&mejoiciem  g^eris,  with  conftables  and  heaubor  j  j.;hs.* 
Aaiwhy,  might  not  the  prerogative  bounty  of  the  legifl 
toire  extend  f.ir:!ier  rehef  and  remedy  upon  occallon  leen 
thin  h^J  been  done  by  the  more  ancient  itatutes^  before 
tk;:  occ;iiion  was  leen  and  apprehended  ? 

On  tiie  other  fide,  that  by  XhA  43  Eiiz.  the  difcreti^marjr 
power  as  to  the  poor's  rate,  is  not  in  the  juitices  of  peace 
^  in  tlie  pariih  officers;  churchwardens  and  OTerfeers 
iHaU  proceed  4)y  precept  firom  the  juftice  %  that  therefore, 
<^  jnftioe  isobhged,  wkatever  he  nadit  think,  to  grant  fuch 
Mtaat  or  precept.  That  the  24  G.  2.  is  provided  in  cafe 
lk  juftice  does  wrong  V  how  can  he  do  wrong  hcu,  where  he 
ks  no  difcretionury  power  ?  Other  perfon  acting  by  his 
*  order,  or  in  his  aid"  does  too  extend  to  pariiii  oiiicers  ? 
Then,  that      a6iion  is  to  be  brought  ap.iinlr  r  conilable. 

•  1  .  Ok)  W 

Without  making  the  juftice  a  party.  Upon  very  good  rca^ 
^^:*n,  'tis  prefumed,  that  it  may  be  feen  where  the  fault  hes. 
But  that  here  if  the  rule  were  quafhed  an  action  would  lie 
againft  the  juitice,  who  yet  cannot  be  in  fault. 

That  the  conteft  between  the  overfeers  and  the  plamtiff 
««St  whether  his  horfe  was  taken  witUnthe  pariih  to  wluch 
^  ewfeeis  belonged. 

IxJtd  Mansfield — There  is  no  fuch  thing  in  ihe  cafe,  it 
never  c^me  into  qucftipn,  nor  is  refer ved  on  the  call*.  Ex- 
prefsly  on  the  report  the  queftion  is  only  "  whether  the 
•*  overfeers  are  within  the  24  of  G.  2."  it  never  was  made 
^  queltion,  as  I  underftand  in  the  report^  whether  the/ 
aded  porfuant  to  their  warrant. 

Obje^bon :  That  the  judge  ibould  not  have  no^uited 
^ttpioaf  that  A  the  place  where  the  ^lorle  was  taken^  lay 
mni^parUh. 

I/wd  JManjfieU-^lf  Acy  exceeded  their  w^krrant  there's 
Sll  end  of  the  ftatute ;  [for  the  llatutc  was  made  to  protect 
thofc  who  iicted  un4%r  warrant :  not  thofc  who  acieu  w  ah- 

OULT 

Mr.  Csx  faid  that  he  was  in  the  c:i^:",  2nd  contended  that 
^  oiearfecn  were  noi  within  the  iiatute^  the  judge  called 

tJ     '  for 

J^^podo  ^00  jutm  concuinmt  in  e^em  pcrCfoa  idem  eft  acfi  cleat  m 
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[  ajl  ]  for  the  act  and  pronounced  on  the  words  of  thst  "  the^ 
«  clearly  were  'f*  aad  that  accordingly  it  was  a  clear  ooBr 
fuit. 

Lord  Mansfield — They  arc  certainly  within  the  a£l  of  the 
24  6.  2.  and  if  the  doubt  had  been  on  the  other  point|  he ; 
would  have  called  for  the  joftices  warrant*  .  | 

Mr.  Davif^ft  however  endeavoured  to  go  on  the  b»\ 
grounds  as  Mr.  Cox^  to  fhew  the  overfeers  and  churchra-i 
dens  not  within  the  a£l. 

Lord  AldNsJield — The  only  queiUon  is  "  wlitii^  om- 

feers  are  within  the  24  C  2.** 

No  jullice  is  compelled  to  grant  an  illegal  vrarrant^  and 
every  legal  warrant  he  is  bound  to  grant. 

The  warrant  is  the  authority  under  which  the  01 
aft.  To  extend  the  benefit  of  the  ibtute  of  Jamei^im^ 
intent  of  the  itatute  24  &  2.  and  that  all  officers  a£ting  wtiis 
a  juftlce's  warrant  were  included  by  It.  If  they  had  £llnii» 
ed  out  of  the  parifh  it  would  have  been  no  proteftion.  I 

The  judges  Afton  and  Aphwjl  were  of  the  fame  opinioOi 
as  to  the  clearncrs  of  the  cafe  and  the  effct^t  of  tlie  acl.  | 

The  rule  moved  was  to  lliew  caufe  on  a  fpccial  cafe, 
fervcd  at  the  allizcs,  why  the  uonfuit  ihould  not  be  fet  atklc* 

Bail 

ON  exception  to  bail  becaule  diey  were  three  la  ih 
notice^  the  court  was  of  opinion  the. exceptioB  im 

not  good,  and  that  the  notice  was  good  though  three  woe 

mentioned,  provided  they  could  all  juilify. 

AfTauit. 

MOTION  to  dif}>enfe  with  perfonal  appeanace 
defendant,  convicted  of  anadault. 
The  court  faid,  it  was  not  to  be  done  for  af^uig  \  hm 
ever  the  rule  was  taken  by  confent^  the  clerk  ia  court 
dertakuig  in  the  ufual  maimer.  ^ 

^      3  Information, 

MOTION  for  an  information  againil  divcric 
bitants  of  the  town  of  Dover ^  for  aficmblisg 
be;it  of  drum,  making  a  great  riot  in  the  towDf  atta< 
of  the  conftabksy  attacking  one  of  the  magiftrates^ 
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eninj  to  make  a  Brentford  election  of  it :  and  that  they  ob- 
fbu^ed  the  mayor  in  altempting  to  read  the  riot  aft.  « 

Mr*  Juftice  Aftw—V  they,  continued  without  difperfing 
ta  hxmty  after  the  riot  aft  being  read,  'tis  within  the  da- 
tit  e,  and  wc  can't  proceed  by  way  of  information ;  how- 
ever we  will  not  latcnd  it,  uiikla  it  ap^icars. 

Letters  of  Adminiftration. 

MOTION  for  a  rule  to  ihew  caufe  why  an  extraft. 
firom  the  Confiftory  Court|  ihould  not  be  fuffident 
oyer  of  letters  of  adminKVration. 

The  fuggeftion,  on  which  this  rule  to  fhew  caufe  was  ob- 
uincd,  was  that  the  party  who  demanded  oyer  of  thefe  let- 
ters kid  made  the  oclicr  drunk^  and  picked  his  pocket  of 
them. 

&0L£  to  fhcw  Cause. 


s 


Sherija; 

HALL  not  be  endtled  to  poundage  if  judgment  irre* 

gular. 

Latitat. 


ON  the  iirA  procefs  on  latitat^  perfonal  fervicc  cannot 
be  difpenfed  with  \  to  allow  otherwife,  would  be  to 
>tt  the  afts  relative  to  outlawries ;  the  very  nature  of 
Aie  writ  fuppofes  the  party  will  hide  himfeif.  * 


On  a  Motion  for  a  Mandamus  to  admit  Mr. 

Webber,  a  Refidentiary  Canon  of  the  Church 
.  of  CUichefter. 

CotiJI'ttutlon  Jlaii'd,  \ 

AD  E  A  N  and  fo'ir  c:mons  reiidL'iitiary,  who  are  to 
ele^t  a  reiidentiary  canon  on  vacancy  of  any  of  th^ 
lumber. 

That  by  the  rules  and  cuftom  of  the  church  he  who  has  C  ^54  il 
he  majority  of  votes  in  his  favour  fhail  be  elefteJ. 

That  Mr.  WMer  had  two  votes  i  the  dean  for  Doftor 
^itthwtb',  and  the  third  canon  for  another  genUeman ; 

U  a '  fa 


*  la  fidioa^  jarii  fytnf^  (uhfilUt  xc^ukaf. 
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fi>  that  Mr.  Webber  had  the  majority  as  ^aio^  other  of  tk 
Other  two  candidates. 

That  in  all  eQmm<m  corporation  deAionsy  that  in  ckc- 
tions  Ibr  members  of  parliainent»  the  major  pavt  irith  » 
ifcEt  to  the  other  candidates  is  fiiffident. 
'  Local  conilitutions  were  &t  up  agunft  this  genend  at 
torn,  viz.  a  bye  law  the  15  of  OBober  1573.  No  oncftdl 
be  elected  a  refidentiary  canon  ualefs  he  have  the  goodwiil 
of  tl\e  dean  ;  and  have  alfo.the  majority  oi  the  caaom 
fides  the  Jean. 

That  the  cimrch  of  Chichefier  is  a  very  ancient.  in&iuitioD{ 
jcme  of  the  mofl  ancient. 

In  reply  tb  this— that  no  former  inflitiuion  is  ftatcd  be- 
fore this  bye  law,  though  the  church  of  Qbicbefter  be  fo 
xicnt ;  that  if  -dicrc  Jms  any  bye  hw»  to  govern  a  cfaafltf 
it  muft  be  by  the  vlfitor,  exercidng  his  Tifitatorial  power. 

It  is  frated  as  an  ordnance  ttiade  by  the  dean  and  cha^teft 
,  and  cQulirmed  by  ih>i  bilhop;  ne^^atively  it  appears  there*" 
fore,  not  exercifing  his  viiitaion.il  power.  It  docs  not  sp--^ 
pear  the  cuftom  of  clecHons  has  agreed  with  this  bye  law.  > 
The  dean  is  never  named  m  the  regiitering  of  thele  ck^-  ;< 
tions. 

The  dean  indeed  fays,  he  believes  the  cuftom  has  bcca^  i 
in  favour  of  the  negative  voice  of  the  dean  §  but  he  affigtf  \ 
no  reaibn. 

The  two  canons  for  Mr.  VMher  tftak.  as  pofitrvdy  t»  the 
contrary. 

. .  That  by  the  flatute  of      8.  the  bye  law,  if  it  werecfcr 
lb  good  originally,  it  could  not  (land. 

^rhat  the  canons  have  always  declined  bringing  this  ^jiief* 
tlon  before  a  tem^x)t  al  court. 

That  by  the  iiatute  33  //.  8.  c.  27.  antio,  1541.it  is  pro- 
vided albeit,  that  whereas  all  leafes  made  by  dean  or  w* 
den  have  as  good  an  effeft  as  if  the  whole  body  had  aflcnt* 
ed ;  yet  by  peculiar  cuftoms  and  local  inilltutioiis  the  ftatt 
were  not  good  by  any  one,  or  more,  di£enting}  that  to 
eftabliih  an  uniform  reaibn  and  conformity  univerfsiUy,  fudi 
SS  1  iHSScm  of  any  one  nf  fhe  body,  or  more,  ihall  not  hiidff 
the  making  of  fuch  leafe. 

That  tiie  reafon  afligned  by  Serjeant  Rurlandy  that  it 
dcfigned  to  make  fell  ions  of  ecckfiaftical  bodies  caficr  wis 
allowed  5  that  this  rcafon  fo  afllgned  and  allowed  ff^ 
aoninfl  the  dean,  for  that  the  dean  having  a  negative  voice 
would  oDilrudt  and  not  facilitate,  and  would  not  be  ]nM» 
ducing  the  uniform  reafon  Of  the  common  law. 
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That  as  ta  the  point,  that  by  common  law  be  mud  have 
the  majority  of  the  whole  body,  this  is  not  a  queilion  of 
lotei  upon  a  iingle  fubje^,  as  granting  Icafes  or  the  like; 
bat  it  is  a  cafe  where  the  dioke  IpKts  itfeif  amongR  fey^nX 
candidates :  That  in  Ihch  cafe  he  who  has  the  majority  widi 
refpeft  to  the  others,  has  a  foffictcnt  majority  by  common 
law,  to  which  this  ilatute  of  H,  8.  meant  to  reduce  all 
dc£Kons. 

That  before  1723  the  cuftom  was  not  accordine^  to  the 
old  bye  law  of  ^ ;  that  the  decree  of  1 723  provides 
that  no  ilngie  perion  as  had  before  been  ufed  ihould  eie<^t 
icpttalely,  and  that  two  months  notice  Ihould  be  given  of 
any  vacaxKy,  to  prevent  prejudice  to  the  rights  of  tiie  reft : 
Thatif  he  does  otherwife  he  ihali  be  guilty  of  breach  of 
tnSt,  aadbe  dealt  with  according  tolaw. 

Lord  AfamfiM  aiked,  whether  there  was  any  inftance 
cither  way. 

Mr.  Bearcrojt  laid,  ilicre  was  one  infbancc  in  which  the 


would 


bifhop  not  being  able  to  decide,  decreed  the  competitors  to  bccoT 
decide  between  them.  *  1  what 

Evidence  of  the  death  of  Mr.  Trevigan  the  precedent  ^^'^^  gcnc- 
rcfidcntiary,  and  that  the  dean  and  chapter  met  in  the 
ckapter  houfe  of  the  aforefaid  church  of  C/jtchf/ter  czphul^ 
\f  a&mbled ;  and  that  then  and  there  thev  proceeded  to 
deSioii  of  a  refidentiary  to  fiipply  the  fata  vacancy :  Due 
sfltiee  h^ing  been  given  of  fuch  aflembly  to  be  held,  and 
that  the  votes  were  as  hath  been  ftated  above.  Whereupon, 
Mr,  Webber  humbly  fubmits  it  to  the  court  that  he  was 
duly  ele<rted,  and  accordingly  prays  ^  n^aiiJ.iuuih  n.ay  be 
directed  to  the  dean  to  admit  him ;  that  he  apphcd  to  the 
dsin  to  admit  hini,  who  abfohucly  rrfufed,  and  would  af- 
ilg^  no  reaion.  1  hat  the  deponent  is  ignorant  of  the  lla- 
tntes  and  conditutions  of  the  faid  church  i  but  that  he  be- 
fieves  the  refiifal  to  admit  him  was  founded  on  a  certain  obfo- 
fete  ftatute  or  bye  law,  which  gives  a  mgative  voice  to  the 
dean. 

Order  of  1723 •  In  domo  capitulari  coram  reverendo  [  256  ] 
viro  Thoma  Sherlock  decano* 

Lord  Miuuficld — I  fee  the  bifliop  of  London  ( Sherlock ) 
wks  the  dean,  who  knew  as  much  of  the  canon  law,*  and 
a  great  deal  of  the  common  law,  as  any  niua. 

I  The 

*  He  wa«;  originally  bred  and,  I  believe,  calLd  to  the  bar;  and  tlic 
tract,  of  tJut  profcfT.on  fcem  very  cviii- nt  in  the  ticarurls,  clofenef*,  and 
im:Uiod,  wtuh  wiuju  h«;  \ui  arr^uiij^cd  ius  .u^umcnU}  iUiU  ius  manner  of  dif- 
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The  order  Uatcd :  That  whereas  the  prefence  of  the 
.Ic  boUy  had  been  not  neteiT^ry  ;  and  that  one  or  two 
\v.\d  been  II fed  to  proceed  to  ele<itionj  that  henceforth  »fi 
**  man  fhall  be  ele<Sted  without  two  months  notice,  or  with 
lefs  than  two  canons  prefent :  Proviib,  that  this  ihall 
not  extend  to  eleAions  made  fooner  by  the  dean  mak 
whole  body,  or  in  which  the  abfent  members  fliall 
theirconfent  in  writing." 

The  dean  of  Chkheper  made  afTidavit,  that  orders  had 
iifually  been  made  by  the  dcaji  ^id  chapter,  and  couiir£q(Cd 
by  the  billiop. 

He' then  Oates  the  order  or  flatute  of  1573,  "  that  the 

confent  of  the  major  part  befides  the  dean  <h^^  be 
ceilary \*  And  farther  fets  forth  that  neither  he  nor  fjm 
Reverend  Mr.  Hurduy  who  voted  for  Mr.  MiUer^  gM 
confent  to  the  election  of  Mr.  Webber* 

The  Reverend  Mrl  Frankiin^  who  voted  for  Mr.  Wrl^t\ 
ftates  the  fame  order  or  bye  law  in  his  afikia\  it ;  and 
farther  ftates,  that  it  does  not  appear  by  the  book  or  other- 
wife  that  this  bye  la\v',  order  or  decree,  has  been  put  turn 
execution  by  giving  ijie  dean  a  negative. 

T}iat  they  had  appeared  ahsays  to  go  by  the  rules  ol 
common  law,  which  gives  the  eie<^tion  to  him  who  is  chote 
by  the  major  part,  with  refpe(St  to  the  reft. 
[  *  57  3     Farther  joint  aifidavit,  by  the  two  voters  for  Mr.  Weitef^y 

that  the  order  had  never  been  regiftered ;  that  it  waaj 
«  never  referred  to  in  the  a£bof  the  dean  and  chapter." 

A  cafe  appeared  from  the  books  \vJicre  the  dean  and  ond 
canon  voted  iur  cne  candidate,  and  two  canons  ivr  an- 
otl.er  ;  r.nd  on  reference  to  the  bifliopit  was  appointed  «<tteft 
there  he  five  cmc.ns  nro  hac  vice,  and  tii  n  rrfidrniihrMIH 
whieh  laid  two  were  to  divide  the  profits  between  tlnml 
andithat  the  fenior  be  £ril  admitted,  *  j 

2n, 

*  I 

^vifiag  and  wwghing  cvtdriice,  rarticnlarly  in  his  nrooXs  of  d.c  rtfuircSli- 
on.    I  do  not  ir.can  t}  at  this  knowledge  Is  not  vijible  in  the  profcfltci 

tlitolon^  ,  and  of  li  t  cil.cr  libtial  proftdons  arts  ai.d  fclencc*}  bttt  tfl^ 
ccsvc  !t  !5  peculiarly  forenflc,  and  no  vvhtTcniore  (inking  than  in  "fnfajj 
j^ho^  tiiu*  bcc;in;c  -ji:  horrur  to  two  proft  ft^ons  by  a  very  rare  and  cmneM 
felicity,  and  I  hcnt  it  Wiii  ihcw  there  !\  nx-it  of  amiry-  and  mt'ti-al  cof»*«- 
tion  and  fup port  between  the  two  proftllions  than  i>  iiiiwi!!v  lui  p<  fed.  An4 
that  rirr  nn.ibcs  no  bid  armt  for  piety  «id  tnith  ;  ai^d  ih^t  ih«c  »  bo 
P  rr  (.f  i,t>t,al  and  ufcful  knowledge  from  which  the  ftudy  of  tfce  f  " 
net  borrow,  and  to  which  it  does  not  lend,  orBament  and  adUUnce. 


Digitized  by  Gopgle 


Eafier  Term,  13  Geo.  3.  K.  B. 

Id  fupport  of  the  rule,  Serjeant  Glynn — The  quci'ilon  is 
not  whether  Mr.  Jf^ebberis  entitled  to  a  maiuLmus  \  but  in 
the  nature  of  an  appeal  to  the  parties^  whether  he  is  not 

t  duly  clewed? 

i    That  he  had  the  common  law  majoiitjr  in  his  favour^ 
|Pkje£tion>  that  he  (hould  hv9t  the  canon  law  majori^ ; 
ad  life  the  eonfent  of  the  Dean* 

I  As  to  the  inftitution      1573,  it  was  before  donbtdflj 

I  iletfier  it  was  a  by-law,  or  part  of  the  original  ftatute; 
[  k  now  appears  to  be  a  bye-law.  |  It  has  not  the  feal  of  the 
^diLirdi,  iior  the  epiicopul  leal :  Therefore  it  is  dck(ftivc, 

want  of  being  authenticated  either  by  the  church  or  tiie 

^  It  feemsy  that  the  bye-law,  by  feme  mifkake,  was  never 
lAber  conBrmed  or  reje^ked  by  the  focietv. 

II  Hie  bifhop's  ^nfent  was  never  ncceflary  to  a  bye-law,  if 
^yoiinitfelf,  but  the  dean  and  chapter  are  fuffictent. 

\  Jito  the  particular  appreheniions  of  particnlar  membersf 
^  the  dean  would  fupport  it  by  ufage  fince  it  wants  ufage  5  but 
kiisonly  011  luggeltion  :  He  gives  lu)  in;!  iice. 
:  That  the  order  of  1723  fpe.iks  not  ui  inajowty;  fpeaks 
[licthinjof  :i  negative  voice,  tlioiinh  by  fb  learned  and  laho- 
'  r\(m  a  maQ,  and  of  no  great  facility  in  giving  up  a  right 
^office,  as  SherhcL 

That  they  had  confidered  themfelves  as  governed  by  the 
fitocnilesas  a  lay  corporatiou.  * 

Hut  before  the  by64aw,  the  obvious  ruloy  that  a  majo* 
1%  in  rcfpcd  of  the  other  candidates  is  fuffidevit,  obtained, 
teat  common  law;  that  the  byc4aw  is  void,a<;  rc;^ugTiant  to 
their  original  confiitutlon  ;  and  as  again fl  the  ftatute  of  H,  8« 
iad introducing  <n*eater  difficulties  than  Before  the  ftatute. 
'  That  the  act  profefies  to  reduce  tlie  right  of  eccleliaftical  £  ^jS  } 
rtk^Hons  to  common  law :  That  it  has  been  obje£kd,  there 
«  no  ftanding  rule  of  ele<5lions  at  common  law,  but  the  ap- 
Ifittnient  of  the  founder :  but  the  ftatute  exprefsly  extends 
1^1^  away  what  it  confiders  as  an  inconvenience,  and  pro- 
>  4ks  that  there  (hail  be  no  negative  voice.  Therefore  the  ne-  ' 
^Att  of  the  dean  is  vokl  •,  and  as  to  the  eonfent  of  the  ma- 
.  jOni?  of  the  whole,  rci^uired  by  the  order,  it  is  required 
^  ^nfi  the  rules  of  common  law,  which  the  ftatute  m  j!<es 
ihc  (hndard,  againft  the  conilitutiou,  againi^  the  ulagc,  of 
fl«  church  of  ClAcheJler. 

Lord  Mansfield  aikedj  whether  they  had  a  copy  of  the 

ikrntti  1573. 

They 


\ 


Eafter  Term,  13  Geo*  3.  K.  B. 

They  faid,  they  bad  bo  full  copy^  and  Lord  Mam^ 
took  notice,  that  the  copy  before  tl^  coort  was  ontf  a  nolo* 
rial  copy)  and  faid  the  indoriement  original  ilacote  of  tkfc 
church  of  Chkheper^*  is  certainly,  I  thmk»  a  very  ndhn 

hand ;  and  that  the  names  Aibfcribed  are  ill  in  one  hand 

Serjeant  Kitnpe  argued  on  Sir  Salijbtiry  Cotion\  cafe,  53 
Strange  \  which  was,  by  the  chai'tcr  ot  Da:b^gh  thc:\:  arc 
two  bttilitii,  two  aldermen,  and  t^^"enty-five  capital  Ixir- 
gcllc?  *,  and  bv  the  charier,  if  a  capital  burgcts  die,  mht 
removed,  it  ihall  be  lawful  for  the  bailiifj  akiermen,  aiid 
capital  burgefTeSy  or  the  major  part,  quorum  unoin  ballivo- 
rum  &  unum  aldermanno^m  duo  efle  volumus,  to  eie6c  an* 
other*  Determined,  the  prefence  only  of  one  alderman  ami 
one  bailiflTneceflary ;  and  that  they  have  no  ne^tive  Toice. 

That  here  the  byc4aw  requiring  a  majority^,  conti  ay  to 
the  common  law,  ftatute  and  ufagc,  and  to  the  prejudice  of 
a  tha\i  pcrlun,  was  void.  *  ' 

Mr.  Dun7:iiig — That  the  inftitiitkni  ftates,  that  before  the 
nembers  iiTcd  to  proceed  pari  vote,  which  excUides  a  dif* 
fcntinr  voice. 

That  in  1687  they  repeal  the  bye-law  of  1574,  which 
was  nearly  to  the  fame  effe£t,  on  a  difi*erent  fubjedl,  as  that 
of  1573,  and  only  a  year  latere  and  that  there&ve,  it 
feemcd,  that  at  that  time  the  bye-law  of  1573  wasd^ 
repealed,  or  had  repealed  itfelf  by  difide. 

In  1723,  it  feems,  that  a  fingle  perfim  was  fadd  fiifficf^ 
cnt  by  the  (bcicty  to  do  a  capitular  a£V. 

It  is  true,  that  livings  in  the  i^ift  oi:  the  church  are  fpokca 
of  in  the  enuaing  part  of  th;:t  order,  and  not  in  cxprd's 
£  259  ]  words,  rciidentiary  canons  :  '  But  the  preamble  is  as  lai]gc 
as  poilible,  and  it  follows  in  pari  gradu. 

As  to  the  u\c<\  which  the  learned  Serjeant  (Sexjeant  Jtr- 
land)  fuggellcd ,  uf  the  biOiop  of  C/  /  kijlt^r  being  vifitor,  I  hope 
it*s  not  true:  For  then,  I  am  afraid,  we  lhall  be  t<^,  tiun 
we  have  notiiing  to  do  here  \  but  1  take  it,  he  a£ted  as  afiricnL 

Lord  Mamfield — ^^Fhcre  is  no  vifitor  at  Chkhijlcr^  in^t^c 
idea  which  you  ^t]ggc^i:,  as  in  the  two  untveHkies. 

Mr.  Let  began  with  cbfers  ing  that  it  was  contended,  that 
by  the  common  law,  a  majority  of  the  whole  body  \vas  re- 
quired \  and  wpo  goin^T  10  cite  cafes  to  the  contrary:  But  LorJ 
Mansf.cld  itopp.  J  'aim,  and  r.;it!,  they  don't  lay  there  is  an? 
fiich  rule  by  common  law,  but  by  canon  law.  The  couaici 
who  made  that  otyfervation  always  goes  upcm  right  ground5* 

Mr*  Lee  proceeded^  that  by  virtue  of  the  ftatute,  tk 
negative  was  at  Icaft  taken  away,  in  all  cafes,  except  wtee 
tlie  orig'mai  infiitution  of  the  founder  had  given  it. 

^^^^^  Digrtized  by  Google 
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Sum  fays,  (I  cite  reafons  father  "than  authority)  thnt  he 
thought  the  inteuc  ui  the  itiiuLe  wa^  tu  take  away  the  iic- 
piive  voice. 

iVb/^,  in  a  f(MTiicr  part  of  the  argument,  the  cafe  do  capi- 
tiilariter  coagregatis,  in  Sir  ^ohn  Uavi/s  Reports^  was 
cited,  which  is  highly  worth  reading. 

Lord  Mthj field — I  tsdicc  it,  tbat  at  everj  meeting  for  a  re- 
ikkaKisy  the  dean  has  Voted,  it  is  ezprdiiy  fiudi^  that  it 
w  6  upon  the  laft  deftbn. 

The  chnieh  clerk  was  aOced  by  his  Lordflnpi  iR^iether  tiie 
dean  and  rdidcntlaries  were  uied  to  meet  \  and  whetlwr  the 
ddn  voted  ?  He  anfw.;rcd  vcs ;  always. 

Lord  Aiiinsfie^d — ^Thcn  it  is  appan  iit,  that  the  dean  hath 
not  a  negative  i  for  elic  the  caaous  would  elc^t,  and  prelcnt 
to  the  dean. 

On  the  other  fide,  contended,  that  either  in  general  the' 
maicrity  of  the  whole  ty>dy  was  required,  or  cUe  that  Mr. 
iVebher  was  3C  Icaft  eaLdodcd  by  thepecuHar  inftinition. 

That  as  tliere  was  no  original  fiaxute  to  legolate  the  dec* 
tioD,  it  muft  be  underftood,  that  either  by  ulswe  or  Eye- 
hw,  the  eleaioa-  in  behalf  of  Dr.  Pettiwrtb  is  good. 
Utat  the  dean  is  an  ekdtori  and  mod  be  prefcnt^  and  cither 
nominaic  ur  affent. 

That  as  to  the  cibjcdion,  tliat  the  law  is  void  in  itfelf  |  void,  j 
bccaufe  it  docs  not  apjxar  regularly  Tormcd ;  that  it*s  bad 

common  law  ;  bad  by  being  ohloleie  ;  and  bad  by  (latute. 

Anlwcr,  i'hat  it  is  a  law  of  two  hundred  years  ftandingj 
indprcfented  by  an  authenticated  copy ;  and  that  it  did  not 
tppeu*,  that  in  any  lay  corporation  the  feal  is  required  to  an- 
tiunticaie  a  byeJaw :  That  as  to  being  void  in  itfelfi  it  is 
cettam  it  would  have  been  good  by  a  founder  before  the 
AatBte ;  ^  and  that  die  Oiatute  did  not  take  away  the  negative 
voice,  if  given  by  a  foander :  And  that  if  it  wci  c  a  bye- 
hw  made  before  the  ft  itute,  nut  contrary  to  the  original  con- 
ilitution,  it  would  be  as  good  as  if  made  i>y  the  founder. 

As  to  it's  being  oblolcte,  that  the  entries  before  the  year 
i"?:  don't  Itand  contrary  to  the  law,  that  when  they  re- 
pealed the  ftatute  of  1574  by  not  repealing  that  of  the  pre- 
ceding year,  they  confirmed  it.  At  leai'^,  that  and  the 
viher  bdng  both  in  the  Cune  book^  and  fo  clofe  together, 
thn' cooU  not  overlook  it. 

Ilut  it  vmild  not  be  bad,  by  not  agreeing  in  afi  points 
vidi  the  ordinary  courfe  of  common  law,  in  which  how- 
ever, 

•  Tht  order  of  is  clearly  thlrty^two  years  sfter  the  aatatc;  but  I 

tKmk  it  wa«  conusdcd  i^^l  Wit  in  fBjtpnrt  or  affiimaacc  oC  Ibnie  more  as- 
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ever»  there  were  many  diverfitiest  mkfs  it  could  be  proved 
bad  fef  fome  of  the  foregoing  realbns. 

[Lord  Mansfield— It  has  been  taken  from  a  roll;  it  docs 

appear  hardly  to  have  been  in  any  book.] 

That  as  to  tlic  order  of  172;;,  it  is  not  tli.u  2  imgle 
canon  lhall  clr(Fl ;  but  k  is  that  one  or  two  iliaii  not  ek^tin 
the  ab fence  of  the  reft,  without  notice. 

That  it  is  fubmittcd  to  tlic  court,  that  it  ratlier  afHnns  ^ 
the  principle  of  a  majority  of  the  whole  body  being  nece^ 
firyi  by  faying  nothing  of  any  inconvenience  an£bg. 

Lord  Mamfieidrr'l  doubt  the  words  are  fironger* 

The  words  were  admitted  to  be  very  ftrong ;  but  it  was 
fiudf  they  fuppofed  ian  abfurdity^  that  could  not  happen 
either  by  fbtute  dt  common  law  $  that  one  canon,  in 
abfencc  of  the  reO,  without  notice,  or  regular  mectingi 
ihoiikl  elect  a  leiuiL  i.ii.iry. 
t  261  ]  That  the  cafe  in  1735  ^'^s  a  matter  that  could  never 
come  ill  queftion  ;  it  was  no  elc(^tlon  :  The  four  were  divid- 
ed into  cqua\  numbers  |  two  ou  one  ildcj  and  two  on  th& 
other. 

That  it  was  probably  a  reference  in  comptiment  to  tlie 

bifhop. 

Lord  Mansfield  obierved  upon  it,  that  if  the  dean  daim* 
ed  a  cafting  voice  at  that  time,  then  the  order  of  1 573  was 
iet  afide,  which  excluded  the  idea  of  a  cafting  voice* 

In  continuation  of  the  argument,  it  was  faid,  that  the 
mifchi^f  provKLcl  againfk  by  the  a£t  was,  that  the  diiient  ci 
any  one  member,  not  being  tlic  dean,  or  head,  would  be  ^ 
prcvculion.  As  to  tlit:  hevnl  of  the  corporation,  they  were 
not  in  fear  of  prociu*ing  his  ailcnt ;  but  the  fear  was,  lut 
a  fmgle  opponent  amongft  the  whole  body  (hould  obibruct 
the  whole.  And  why  ihould  the  univeriities  have  a  nega- 
tive voice,  which  are  merely  lay  corporations,  if  the  neg^rtiie 
voice  was  to  be  taken  away,  in  the  cafe  of  dean  and  chapter^ 
which  are  iVi^ly  an  ecclefiaftical  jurilUi^ioni  and  governed 
more  immedatciy  by  the  canon  law,  which  gives  fuch  a  ne» 
gative  ? 

The  cafe  \V  dS  ordered  to  ftand  over  for  the  fecond  day  d 
pcremptories  in  the  next  term. 

Whereupon  poften,  to  writ,  in  the  next  term,  on  lo:>kinj 
into  the  books,  ^c.  of  the  corporation,  and  cpnlldering  tl)c 
cafe,  the  court  granted  the  i^iandamus  in  favour  of  Air» 
•  Webber. 

Rule  absolute  for  the  mandamus. 


\ 
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Trefpafe. 

TION  brought  in  the  (hapc  of  trefpafi;.  On 
tinng  the  nature  of  the  caie»  Lord  Mansfield  faki 
iild  hate  brought  an  aAion  ibr  monqr  had  and  re- 
and  added.  You  knoir  the  trefpafi  may  be  waiv^, 
xw  folemnly  determined*   Vide  Fdtham  and  iXrrjr 


Imaiaterial  Counts, 


TION  to  ftrike  out  the  inunaterial parts  of  the 
Idcclaradon^  with  coAs.   It  was  an  adion  of  elcape 
leiheriff. 

b  fhew  caufe,  why  It  (hould  not  be  referred  to  the  [  26^  ] 

t^'  expunge  the  lUuieceHary  ;uiJ  inunaterial  parts, 
clh. 

|It  is  al^^-nys  the  practice  to  grant  this  rule,  in  all 
itrc  tiic  declaration  is  materially  iupcrduousor  irre- 
tliii  its  parts.    And  there  is  a  fimilar  pra£&e  in 


Common  Pleas,  22  May  1773. 

In  tht  Cafe  of  General  Moftyn,  ^  . 

p  motion  to  enlarge  a  peremptory  rule  for  going  to 
lal,  in  this  c^uie,  which  was  an  a£Uon  of  falfe  im- 
:nt,  brought  againft  the  governor  of  Minorcaf  by 
a  native. 

cggcitidn  on  behalf  of  the  nde  was,  that  a  witne(s 
to  the  defendant  in  this  caufe,  and  on  whofe  ab- 

had  been  enlar^ctl  bcfure,  \v:A  been  luicxpedlcdly 
but  was  now  dailv  cx;-c(fted  from  jM.norni, 
^  urged  ar;ainrt  the  ruie,  that  this  witnels  was  in 
when  the  general  was  there  j  that  he  might  have 
him  with  him ;  that  he  had  once  already  enlarged 
ir.d  that  the  rule  Was  peremptory, 
other  iide,  that  general  Moftyn  was  in  no  default 
)ringing  the  witnds  %  that  the  court  having  granted 
It  rule  in  his  favour,  on  account  of  the  neceffity  of 
ifs,  would  grant  this  farther  enlargement,  the  witnefs 
1  nccelTar)'.     That  the  defendant  would  rlfque  tea 
pounds  damages^  and,  what  was  of  ilill  more 

confcquencc. 
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confequcncc,  reputr.tion,  if  he  went  to  trial  without  La 
That  the  plaintiff  would  not  fuffcr,  as  judgment  might  j 
had  as  early  of  next  term  as  they  plenfed,  they  being  read 
to  try  on  the  iccond  llttings  ot  the  term  ^  and  thaJL  i£  thl 
tried  Cbe  ifliie  the  littings  after  tiuS|  thqr  could  ttfttaj 
judgment  before  thefbmth  of  the  next  term. 

Tint  it  WIS  true  roles  once  -enlarged  before  flun 
gramedy  where  the  perlbn  making  requeft  bad 
cirsfc  o(  the  delay)  by  not  cxcrcillng  his  proper 
and  i:fing  the  occalion  in  his  h.ind  i  but  not  u  liLrn  the 
applying  was  not  guihy  of  neglecTV,  and  where  the  {in 
caufe  of  neceiFity  Ihhfifted,  as  induced  the  court  ih  i  t  logrij 
the  rule.    That  the  promotion  of  jui^ice  was  what 
gpwem  the  court  in  tbifi,  as  in  ail  other  fufa^e^  o£  4fft 


minatioQ  before  them  s  that  furprize  and  delay  ^"'^'^ 


two  cw'Ab  to  be  aToidedi  and  that  the  defendant  was 

.  to  give  them  all  poffible  iecurky  againft  either. 

A  «cm  Court  granted  the  Rule  peremptort,  to  gx 

i«Jy*rulc^!-         the  lecond  fittings  in  the  next  term,  explaining  tl 

waysTiu^ii.  iueaiiing  of  peremptory  to  be  unlels  the  defendant  lund^ 

io  lar  pc-    5y  tcmpefly  or  fome  iiievitable  accident  bom  produch^ll 

^f^""^*  witndL* 
as  mty  con*  ****v*-. 

BaiL 


A 


N  Attorney  is  not  baih 


'   Riens  per  Deicent. 
Campbeirs  Cale. 


jW.wad       A  CTION  againft  cxccwtor,  charging  him  with 

*mt^  JLjL.  ^^^'^-^  dejli/it  pK'.Kleti.  It  appejrcii  in  cvideri 
plcadHcns  ^^^"^^         plaintiff  had  *i  ihiiiing  from  liis  -anccfior  ;  and 


pcrdcf.ciit,  was  contended  that  for  his  faile  plea,  he  thouid  be  oim^ 
andthcjuijf  with  the  wholc  debt. 

^uL^into  tord  Alansfiuld—  ^  remember  a  cafe  in  which  I  was  com 
the  value «rfcl  foT  the  Duke  of  t^land,  in  which  the  fword-blii 
the  lards    contpanf  came  for  3oo,oooh  adets;  there  was  a  {Tdrfsj 

vidrpai-  P^'^^  ^^^^  ihoiikl  have  been  fome  fmall  drcoi 
^^/.^  *  ftanee  to  catch  at.  It  wotild  have  been  a  terriWe  infitAi 
Janet      to  charge  on  account  of  a  falfe  plea  of  fonic  ti  iuuiii  mat:^ 

J  Vent.  *  I 
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by  mlllake  of  inidvcrtcntf ,  for  the  vholc  debt :  As  I  r©^ 
ii^embcr  in  the  chancery  cafes,  where  an  executor  was  chaxg- 
td  with  ailets,  by  renibn  of  the  repair  of  a  chioney-backt 
^boQt  the  value  of  i  od. 
la  tlie  cife  sow  before  the  court  all  the  land  was  devifeJL 
but  the  devife  bcUig  iroid  by  the  ftatute  of  firaodo- 
lent  devties,  it  was  ftad,  it  went  to  the  hdr  by  defcaU  wstk 
refpeft  of  creditors:  There  was  a  be<|aeft  of  a  fluUiac. 
»lo  tiie  hekf  whkh  he  never  recc imL  - 
I    Lord  Mmtsfield  iaid,  there  never  was  an  idea  that  a  ftlfe 
plea  of  riens  pd'  di'fcetity  in  lu^h  aa  iiiUuiicc  as  this,  Ihould 
I  ckirge  the  party  with  the  whole  debt.    That  it  vv  juid  be 
'  tcry  uureafonabl?  to  ch.uge  him,  on  luch  a  groii:id,  in 
I  IWh  a  laaoucr  where  the  party  took  ia  xcahty  jo^ku^  by 
dcfccnt. 

Mr,  Dumw^^^lm  is  the  cafe  of  a  diiinfaerited  heir  at 
btr,  who  comes  in  as  by  way  of  fora  only^  that  coaydctc 
■  juftke  may  be  done  to  the  crediton. 

\  On  Campbeir%  engaging  that  he  would  not  obftnift  the  r 
'  MnuS^  the  plaintiff  engaged  that  He  would  pay  the  cofts* 

*  But  he  fays  CatfjjwdJt's  pleading  rienr  per  <lefretit  has  been  an 
oblTiUwlioa  to  hiin.  Now  (lumpi  J!  c^iii  plead  othervvilc 
according  to  the  fubltrintial  truth  of  the  cafe.  The  plaintiff 
wiif  have  his  claim  on  the  ailcts  which  may  hereafter  arilep 
and  there  can  be  no  inconvenience  to  the  plainti^'. 

Lord  MamJUid — I  wifh  you  had  a  caie  of  autlKX^ity,  Mr* 
Dummig^  to  maintain  that  where  a  very  (light  devifci  how- 
ever inconilderablej  came  to  the  heir,  it  lhall  not  be  afTets 
to  chaige  with  bj  delcent*  I  aiked  Mr.  BulUr^  there  bo* 
ing  devifts  ifi  the  wul  which  reached  to  the  whole 
how  the  afl^  came  to  delcend.  Mr.  B$iller  replied,  diat 
by  the  Aatutc  the  devife  was  void,  and  therefore  there  were 
..Jvrs,  bec^uic  the  lands  defcendeJ.  Bur  I  doubt  whether 
it  does  dcfcend.  The  wiii  is  void  with  rcfpc^^  to  creditors^ 
but  fuppoiliig  there  were  creditors  to  300I.  devife  to  ^^nr\,. 
the  will  would  fland  as  to  the  lurplias.  Therefore  tlic  dc- 
vii'e  b  void  quoad  the  creditors  only,  which  does  ML  appear 
to  mt  to  make  defcent  of  the  lands. 

Mr.  duller — thought  the  defendant  would  have  pleaded 
runs  fir  difcetU  except  the  lands  in  the  device  i  but  Jiow  he 
has  put  OS  to  trial  upon  a  £dfe  plea. 

Mr.  ]u^ct  \Afihur/i  (eemed  to  recognize  this  ground  1 
and  faid,  he  was  ahraid  the  devife  muii  be  cLur^ed  with  the 
cofts. 

Lord 
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Lord  Mansfcld — ^What  is  the  practice  of  the  ihcute  ? 

Mr.  Wallace  fcemed  to  fay,  that  the  pra^licc  was,  that  the 
heir  pleaded  nothing  by  deifcent ;  and  that  the  replication 
was — defcended  for  the  creditors.** 

Lord  Mansfufd^l  find  the  words  of  the  ftatute  ftrongcr 
fh:»n  I  thought,  and  ftatcd ;  for  the  ftatutc  not  only  fays 

\\\c\\  dcvilc  fhall  be  vc:d  as  againft  creditors  j'*  bui 
**  again  ft  rlicm  only." 

Mr.  Jnfticc  AJbhurJl — If  the  ilntnte  haii  been  againi^  the 
(levifc  in  general,  then  the  pica  of  runs  per  dcfccr.t  woiild  not 
*  have  been  good.    But  in  this  they  ihould  have  found  for 

the  defendant. 

Lord  MansfieU-^lt  fcems  they  had  not  read  the  ftatute, 
for  there  is  a  provifo  that  the  heir  may  plead  riins  per  defcmtt^ 
that  the  plaintiff  may  reply  to  that  and  a  jury  may  enquire^ 
and  if  there  be  lands  ihall  find  the  value,  fiut  upon  a  nihil 
dicit  there  (hnll  be  debt  and  damages. 
E  ^^5  ]  Ri  i.  F.  ABSOLU  TE  tu  Ict  afidc  the  capias  aiid  money  to 
be  returned. 

Mr.  Jiilticc  Jjlcn  fnid,  If  an  eflate  fold  for  a  great  deal 
more  than  expected  the  dcvilc  is  void>  as  againlt  creditor^ 
jet  the  lands  ihall  not  dcicend. 


JNiCI  iCL. 

14  O.  t.  T  T  feems  that  on  a  motion,  on  the  fourteenth  of  his  late 
on'thc^-"  A  Majefly  for  judgment  as  in  cafe  of  a  nonfuit,  the  mo- 
tutt  held  to  itfelf  upon  the  ftatute  fliall  be  held  tobcnotice.  Axidlb, 
be  fiotice.   X  have  llncc  heard  from  Mr.  Cowpert  is  the  prance. 


Rule. 

RcguU  gc-  "^Jl^^^^^'^  ^  "^^^     made  ablbhite  you  can't  anlVer  to 


nenttit. 


it,  but  move  to  have  it  difcliarged ;  for  othcnviic 
you  might  as  well  on  a  writ  of  execution  on  a  judgment 
go  into  the  merits  of  the  caufe. 


Cofts. 
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Cofts. 
» 

^3  Gj,z.  ^.  33./  19. 

THAT  where  the  jury  find  damages  under  40s.  the 
plaintiff  iluU  have  no  coft$»  but  the  defendant 
i(  doable  cofts,  unlefs.  the  judge  (hall  certify  that  the  free* 
hold  princ^ially  came  hi  queftion,  or  that  an  ad  of  bank 
ruptcy  principally  came  in  qucltioii The  aiSl  of  bank- 
ruptcy mull  be  fo  in  quclHon  as  to  be,  to  the  iatiifactuu 
of  the  court,  provgd  principally  in  quclUon. 


u 
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I 


term,  by  reaibn  of  an  accidental  blow,  firom  which  i  pro- 
videntially dcaped  with  life  i)  that  the  two  grounds  m 
which  the  court  decided  were — &rft,  that  the  negative  vo'icr 
of  the  dean  could  not  be  fupported  by  the  bye  law ;  fecoodi 
that  by  the  ufage  of  the  conunon  law,  which  ieemed  to 
court  to  have  governed  the  ek^ions  of  the  diurch  of  Of* 
ihijltry  a  mujurity  of  the  whole  body  was  not  neceflary, 
but  only  a  majority  wiili  rci^>vcl  of  the  other  caniiiu^L«:s. 


ON  a  motion  for  a  rule  to  fliew  caufe  wItv  fticking  vf 
the  notice  on  the  door  of  the  houfe  ihiould  not  k 
deemed  good  fervice,  no  perfon  bdng  found  in  the  haak 
to  whom  to  deliver  the  notice ;  the  court  fcemed  to  tbibkg 
that  a  vacant  pofleilion  mud  firfl:  be  proved. 

Burr,  u  i6.  was  cited,  that  if  no  body  could  be  foimd 
they  miglit  ilick  it  upon  the  door. 

Lord  Mamjicld — There  is  no  di^culty,  except  as  to 
form. 

The  maftcr  was  confulted. 

On  the  whole  the  court  doubted^  and  it  was  ordemlin 
be  moved  the  next  day. 


N  a  qudiion.  Whether  cftatc  for  lifc*  or  in  fee 


Notice  of  Ejectment. 


Campbell  a^aitift  Vauglian. 

On  Error  from  Lcland. 
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^<  Bevlie,  that  my  brotb^r  b^ye  my  eftate  during  11% ; 
^  and,  after  Lit  4eqssifCf  to  his  firft  lyad  otbcr  fons;  tlv^ 

dda  to  be  prefene^  before  the  jwxDgtx.  And,  for 
^  want     fticL  ifluej  1117  nqp^ffw  Barim  aQ4  suece  Coi&f* 

mr  fJiSirr  take  iluifc  ;md  iban^  aUk^  during  life^  xe* 

asonder  to  't&dr  iilue  ma^    rcmapd^  Jo,  tte  hciit 

my  nephew  Bar/oiv  Scot  for  ever,** 

'i  he  brothci-  dkd  without  iiTiie.  The  dcicnddut  cUIaHS 
imUer  tlm  bruiher  j  the  plaintiff  under  the  nephew. 

Fine  Ie\ied  ;  the  r^mai|a4cr  aaQ  q»Ureda  to  d^eat  the 
<|Kr2tion  of  the  hiie. 

The  court  of  ling's  Bench  itt  Inli^ftd  determined  the 
tlhttie^  that  the  leftator't  bcothcr,  under  whoa  tbfi  ^sfy^ 
due  'ciaimedy  took  oniy  an  eft^tc  for  Vfjp* 

It  Wat  cooteiided,  tbnt.thc  plai^  in(iat-«s.  to  oaaimf 
aiefiatc  taU  to b»  Vrothcr't  ifive. 

That  a»  this  cottid  aot  be  to  the  fpni  as.  purchafert,  tar 
want  of  words  of  limitation,  tliereforc  it  could  only  oper- 
ate as  an  inheriunce,  by  conllruing  an  ^{kate  them«  .thro* 
luc  father,  the  brother  of  the  teftator. 

An  annuity  is  limited  to  the  heir  at  law,  to  him  and  his 
heirs  male,  with  liberty  to  diihrain  on  deiai4t  of  payment. 
Thif  annuky  it  hmited  to  him  ttuL  hit  heini  malei  *^  till  lie 
cpiiie  into  pofleOion  of  mj  el^tei"  fays  teftatOTy  in  fuch 
mncr  at  aforefaid*  Then  follows  limiuiiop  to  nephew 
aadiuQceta  for  life  refpe^Vively  *,  then  .after-  thor  deceafef 
to  die  firft  and  eveqr  other  fon,  the  elder  to  be  alwap  pe^ 
fimd  before  the  younger. 

Contended,  that  he  liiit  difpofed  of  the  moiety  far  life, 
and  con  lining  the  arguincrit  to  the  nephew,  as  whatever  is 
truly  iiiicrred  of  him  will  apply  equally  to  the  nieces. — 
Firfl,  there  is  a  hie  eltate  to  the  nephew ;  then  to  the  lirfl  |^  26$ 
and  every  other  fon»  iharq  and  ihare  alike,  without  exprefs 
vonk  of  Umitatipn.   It  wat  meant  the  font  ihould  take  syi 
fftate  of  inheritance :  The  wordt  fbUow^      And  for  want 
of  fiach'  fBB»p  renuindor  Qver."    Ngw  the  nephew  je 
faqad  to  be  the  heir  ai  law^  in  equal  degree  at  Icsaft  of  a& 
hE&m  with  the  brother.   Now  if  the  wordt    for  want  of 
Itich  iffuc,"  had  ftood,  without  thofe  to  the  Ibns,  they 
Would  have  created  an  eftatc  tail  by  implication  to  tiie 
nephew :  Ther^brc,  here  it  muft  be  interpreted  an  eftatc 
of  iniieritance  to  the  Torn,  whom  he  meant  to  take,  it 
bcmg  dcfigned  for  the  fons  of  the  nephew,  as  before  for 
^hekns  of  the  brother.    Then,  whether  <^o&  remainders  ? 
Now  whatever  appliet  to  the  nephew  mud  e(]uallj  apply  to 
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tbe  aiccc.  The  words    for  want  of  fuch  iifiie  maHc^  smt& 
#apply  to  both  (in  the  fame  fenfe.)   The  remainder  czsmfL 
't;ik$  place  till^  the  limitations,  both  to  nephew  and  nieoQ^ 
'and  their  i^fefpeaively^  be  rpeiit%   And  by  the  fcBmh 
^ing  chufef     Then  my  idU  and  meanihg  is^  lor  want  H 
"Tnch  iffite,  that  aH  my  eftate,  as  afbrcGrid^  lhall  go  to  my 
nephew,  Barfow  Scot/* 

Therefore  the  nephew  had  a  complete  and  entire  efbte 
in  him  when  he  levied  the  fine,  and  ludered  the  recovery. 

-An  nnntiiry  is  given  to  the  nephew,  J.  Barhiv^  of  inhe- 
ritance to  him,  till  he  fliall  come  into  poirellion  :    No  fuch 

-  annuity  is  given  to      S».    Something  may  be  argued  £raiD 

*  the  tlifoence  of  txprc&m  i  but  tl\e  will  is  To  iiim  win, 
nothing,  perhap,  can  be  well  toUedted  from  that.  He  Jam 

\fimiced  an  onniiifty  plakily  as  to  be  In  taili  but  yet  widmt 
mentioning  time  of  payment^  time  of  diilrefii  whether 

"f^ual,  or  Ho.    I  lhall  cite  bnt  two  cafes,  RMnfim 

'    [Here  Lord  Mansffld  interpofeJ*— Are  they  In  ihe  f<imc 
words  ?    You  have  great  luck,  if  you  have  found  any  fuch; 
'  if  not,  you  had  better  confine  yourfelf  to  the  general  aiyiF 
mcnt ;  for  it  depends  on  the  ^^rccife  words.] 

Mr.  Serjeant  Walker — 1  contend  before  your  Lordflii^ 
m  favour  of  the  plaintiff  in  error:    (Defendant  in  c|c& 
'tnent)  Jirfl,  that  J.  Barkw  and  Catherine  Fifber  took  m\ 
« eftate  only  Ibr  life.   It  is  eacprefiiy  Umited  during  tiie  tate 
of'dieir  refpe^Uve-iives ;  and^  after  their  deeeafe,  to 
heirs  male,  ihare  and  ihare  alikes  the  elder  to  be  prefafll! 
befbne  the  younger.    And,  for  w^t  of  fuch  ifliie  inh^ 
then  remainder  over  to  BiuIq^w  ^c^j.    I  contend,  no  fuch 
general  liniii.uion  has  ever  been  interpreted  a  remainder 
....       over  in  tail.    Now  he  can't  hive  fald  more  deariy  to  the 
nephew  and  nieces  for  life  only  i  the  Ions  to  tnke  as  pur* 
^  chalors.    He  then  gives  an  annuity  very  ibrongly  to  Berhm 
and  his  heirS|  till  he  comes  into  polfeffion,  which  m 
after  his  deceafe.    It's  faid,  he  meant  an  eftate  tail» 
he  faid  heu^  male^  and  meant  the  fame  thing 
when  he  (aid  ions.   I  apprehend,*  the  argtmient 
reOly  contrary.  •  « 

[  26y  ]  *  ^  hxf'^  no  doubt,  every  ignorant  man,  when  he  uies 

words  heirs  male,  or  ill  lie  male,  means  precifcly  the  tmiC; 
-as  when  he  fays  fons,  and  no  more}  but  in  the  otie  oifey 
the  technical  words  over-rule. 

•  ■  hi -the  cafe  of  Evans  and  A/hUy^  before  your  Loniihk^ 
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SLatdQiSf  fiipplied  the  words,  whichi  probably^  ntvc 
ig  here,  if  an  eftate  tal  were  meant  to  the  fons; 
TMr  was  a  remainder  to  nnbom  fiww,  after  an  cxprefs  limi- 

Jatkn  in  tail  to  the  loiis  born  of  the  fame  parents,  without  the 
•rnls  to  the  heirs  male,  which  \  niir  Lordlhip  fuppiicJ  hom 
ici:  intent,  and  which  would  here  mai;c  the  conTeyancc 

Lmax  and  Hatfi  ld,  before  Lord  Hifrdnvicke.  The  tefta* 
iorbd  a  fon,  who  had  cllfobliged  lum,  apd  ibur  daughters. 
^j|»de  a  limitation  for  life,  dependent  on.  a  tnift,  to  tl)e 
S  vlicn  he  fhonld  att^'  the  age  of  forty;  remaindtar  to 
ftlirft  and  every'  other  ion ;  and,  for  want  of  fuch  ifliie^ 
Ifchcla-  over.    Ik  fcems  Lord  Hardwcke  did  not  deter- 

'  Ifhall  not  cite  the  ca{e  of  Corrifigton  and  HelJifr,  and 
JOly  I  very  few  others.     Humbt:rJ}o7i  and  Humbcrjion. 
{Lord i{anj£^/J — That  was  quite  upon  another  principle; 
xing  upon  a  h:  cefEon  of  eftate  for  life.    As  to  the  cafe  of 
and  RMnfon^  it  Was  Tcry  di&reht  $  the  efbte  be- 

JUted  to  one  fo&  $  that  ion  *died,  and  another  wds 
ii  Queition  not  only,  Whether  he  fhonld  take  by 
pdufc,  but  whether  he  fhould  take  at  all ;  but  from  the 
■EW  of  the  eftutc  continuing  jn  the  male  line,  the  wuid 
'ton  was  taken  as  uomcn  coUeAivumj , extending  to  ail 
^  hclr^  miile.l 

u  your  Lordfhip  fhould  think  there  was  no  eflate  tail  in 
k nephew  and  nieces,  then  the  recovery  was  not  good; 
}TKt  Lordfhip  fhould  think  otherwife,  i  hope,  you  will 
P«iderftand  words  fo  bare  as  c^pat^  of  creating  crofs 
wders.  The  words  fhare  and  (hare  alike,"*  are  as 
Mnifhe  had  faid,  tenants  in  common  the  words 
PMpeftivcly*'  imply  feparate  ciutcs,    and   therefore  a 

■titty,  •  ■■ 

Meant  Walker — Mr.  Mamfitld  has  refted  hi«!  whole  af- 
^J^'CDi  on  one  poiiu  only ;  and  it  was  the  intcreit  of  his 
1  have  gone  on  all  the  circumftances  of  the  will.  I 
'^^^not  faid  that  in  all  cafes  whctt^  thc'^nceftor  has  an 
^  far  life,  the  ibj&s^' isn't  take  an  c(bite  of  inheritance  | 
1^  tKat  thore  Is  no  appear<kpce  fixmi^'^tli^  words  here;^  thaSt 
^  Gki  taflce  wS&ont  referring-  to  ^e  ancifftor.  In  the  firft 
l|Ofifen,  it's  for  w^nt  of  fuch  iflbe  6f  his  brother.  In 
ly^ohd  difpuiuion,'  the  Word^  '^^f 'i^ristit  ot  iuth  illuc''  r 
taiSdmitof  no  other  confbriKf^ion.  *AU  the  cafes  cited  by 
w«  Mtinsjieid  are  where  there  is  a  regular  eftutc  tail  but 
^carried  on  far  enough,  whether  thai  dcfedk  can  Ix  inp-. 
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pUcd.    This  will  be  an  snfwer  to  the  cafe  of  E\.\*rj  and 
^IJIley  \  what  governed  was  the  exprcfs  limitation  in  part, 
tnd  a  manifell:  intention  to  carry  it  on  farther ;  of  fuch^aa  ; 
intent  the  direction  to  take  the  arms  and  the  name  of  the  ! 
faaiily  was  a  ibrong  implication.   Lomax  and  HatfUid, 
they  fay,  the  fbn  was  on  the  face  of  the  will  in  difplcdfiirt' 
with  the  father ;  therefore  he  was  refolved  the  e(btc  Qxo^ 
|U)t  be  vcftcd  in  him^  but  derived  firom  him  to  bis  hcirt| 
btttp  there  bong  heirs  capable  to  take  by  pitfdiiA^ 
Qti!f  carried  the  inheritance  <m  lartheri  dccofding  to'  pi 
plain  intent.    Whether  there  be  crofs  remainders  nothb( 
can  be  plainer.    I  don't  reft  on  the  word  "  alli"  and  yct| 
what  can  be  ftronger  ?    No  eftatc  is  to  go  over,  till  all  caa 
go  over,  they  never  can  die  without  iftue,  till  fullKC 
iiHie  of  both^  becaufe  they  are  brother  and  fifter. 

Lord  MansJield-^Thc  qucllibn  is,  whether  J.  Barh^ 
the  nephew  took  an  eftate  for  life,  or  an  eftate  in  taoL 
'Wten  a  Will  is  lb  untechnical  and  inaccurate  as  t^ 
!tia  very  dangerous  to  lay  great  ftrefi  on  mpnoiylhiitf 
The  beft  rule  therefor^  m  this  and  every  cale  opoitt  iMw 
is  to  find  the  general  intent;  and  then,  as  much  as  go^ 
ihar  and  language  will  permit,  to  interpret  particular  eXpj 
preflions  accordingly.  Here  plainly  thefe  are  di^ercnt  fto^ 
whom  he  means  to  take.  ' 

As  it  was  faid  in  Corritigion  Vi  Hel/iet'y  'tis  according  t1; 
the  common  way.    Limitation  to  the  firft  and  other  lo..  ,' 
the  elder  to  be  preferred  before  the  younger,  arc  the  vcrj 
technical  words  (  then  follow,  and  for  want  of  ifiiie 
of  i^.  Barlonv  [iht  brother]  which  is  inaccurate 
^9VMns    clear,  the  ions  are  to  take  the  elder  i 
:^^3i:e  the  younger;  does  this  auly  extend  to  dhe 

foai^  jiving  ?  /Die  mantfeft  intent  was,  the  hdrs  u  . 

thole  fcns.    And  if  I  give  the  anceftor  an  eftate  tail,  flidl 
.1  defeat  the  cxprefs  words  for  he  gives  it  to  him  exprcf^ 
for  life ;  intending  evidently,  that  no  body  fhould  delc4 
xhc  eftate  tail  in  the  common  way,  the  anceftor  having  f 
;in  him.    Then,  as  to  tl>c  limitation  to  J.  Barhw  and 
F'ljhtr^  why  does  it  hold  that  the  (ons  can't  take  but  tto 
^}C^  anceftor  ?    And  .what  does  iffiie  mat^  mean  ?  ^^'^^^ 
refers  to  what  Went  .before,  bjut  rcjeifting  only  the.  ' 
/yrA  /tis  very  manifcft^  and  even  y,tto^wprd  jtcicii^jip 
'(tbift  it  not  ind69d  before  tkc  court^  I  ^M^iUiay,  thr  k 
vrquld  only  be  that  die. ions  ibiould  take  fbk- lift,  m 
alteration  as  to  .t^^  ^notfton*   X  am  therefore 
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tf^cpWoD,  that  J.  Barhw  only  too):  fi^.lUc.   The  con- 

xgocncc  b  judgment  «^med.  ; 

ON  the  fhtute  30  G.  -2.  r.  24.  perfons  being  brought  [  271  3 
up  who  were  in  cullotly,  on  a  charge  of  obtaining 
monfy  under  falfe  pretences  \  it  had  appeared  that  they  had 
fold  ibmc  goods  to  a  cufhuncr  who  not  liking  thenij  the/ 
a  pnditional  fale  to  another  perjSm :  If  the  perfoa 
db^l^fwqlit  this  proiecutiqn  ihould  not  take  thenu  The 
mm  was  not  returned,  becaufe  the  Spods  were  not  ttbTo 

:  Im  Mmufali  obferved^  that  it  was  furprizing  how  ma- 
'|||llm(b  had  been  m^Jc  of  this  ilatutc. 

Indi6tnxeau 

I T  was  (aid,  and  the  mafter  feemcd  to  think  foj^that  Vide  4  Bur. 
two  peHbns  coaU  not  be.indisfleJ  for  an  afTault  againll  i^^r^* 
f90f  m  one  indiAmeDt :   But  Mrt  Juftice  J/on  faid,  thji 
^liaim  had  been  held  in  Tie  King  y.  CUnion%  but  that^ofe 
fieea  over  rnled.  an4  th^  hyr  W9s  n^w  hdd  to  l>e 

i  Common  Pleas.  - .  - 

!  Parker  agmjt  Marihal. 

U      ap{4ionfckm  tp  obUg^  Mr.  Mm^hJ^  an  attorney 
the  cqmt^  to  deliver  up  the  court  rolls  of  the 
ef  WamifrmM  mi  Bmerfia  bdon^ng  to  ^rd 

Ixmi  %pent€r  appointed  Mr.  button  his  rtc\\'arcl ;  Mr.  5///- 

appointed  Mr,  Marjbal  his  deputy;  and  afterwards  Mr. 

iutton  refigned.    Lord  Spencer  appointed   Mr.  Parker  his 

'tfward ;  and  Ivlr.  Mnrjhal  rciufed  to  give  up  the  court  roils 

flto  ihe  hands  of  Mr*  Farkir. 

Sirsnge  and  Jifatcr  was  cited,  in  which,  mortgage  deeds 

illwilniiuflal  by  a  counfel  into  the  hands  of  an  attorney, 

m  ilm  money  tmfted  them  with  the  nortg^er,  who 

Mbii^flSDae^  upon  them^  the  court^ud,  attornies  ihould 

P  comp^ed  to  perlbrin  their  tnift.  .  . 

Another  cafe  cited  from  Serjeant  IVilfin^^  Reports,  where 

«  attorney,  qifu  attorney,  w»u  mudt  iablc  tW  he  a£lcd 

attarney  of  auoihcr  court* 

^  The 
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I  2^2  3  "  The  difficulty  with  the  court  wa^,  that  Mr.  Mf^ 
here  acled  as  deputy  and  not  as  attorney.  '         •  »  w 

A  cafe  was  ftated  which  induced  the  opinion  of  the  com 
that  a  rule  to  deliver  up  the  rolls  might  be  granted.  '  ifw 
a  cafe  in  which  Lord  Chief  Jufticc  Ryder  exprefied  his^of 
nion,  that  an  attorney  IWom  of  the  conrt  gains  anei&1nr4> 
means,  and  is  therefore  liable  td  a  iMe  to  *re£tify  a  « 
dudl  tho*  not  directly  within  his  oflfid*  an-attorne^.*- * 
^  But  it  was  not  thought  th.u  there  appv:arcil  luiiicicnt, 

on  Mr.  Paf  Mtra  affidiivit,  to  tran:»fer  the  poileliioi\,<iLiJ 
rolls  into  his  hands.     '  ■  .      ■  • 

Rule  to  fhew  caufc  why  the  court  roils  of  the  mam^ 
Wandfw$rtb  and  Bixtterfea  ihould  not  be  deiivered  t»  im 
Sjuncer.  , 

Variance  betu'een  Writ  and  Judgment.  ^ 

N  writ  of  error  the  addition  was  ciij^uirCi  in  thc"]^ 

Motion  to  anicnci  the  writ. 

Lord  MaiiijUld — You  never  ?mcnd  a  writ  of  error  | 
mM*>  brmg  a  new  ope.    Is  not  fo  •  *'\ 

^''^^^       Which  was  admitted.    But  Mr.  BulUr  contendd^ 
amcocLOuc  ji^jj^j^u  ^vas  not  neceOary. 

Lord  Mansfield-^o  writ, 

Note^  Addition  may  be  in  fonoe  ca(es  imneccflary; 
if  it  IS  ufed,  the  party  uiidakcs  it  at  his  peri!  %  foil 
think,  it  iias  been  dcuu'mined,  that  it  is  never |fd 
pluflagc.  .  •  •  V 

.  Aiierwardsi  however,  on  kjoking  into  xJtiLS.  ftatute 
r.  13.  it  appeared,  that  writs  of  error  varying  from- tliei 
cord  may  be  amended.    Apd  leave  to  amend  was  flMl 
accordingly.    Sed  vide  hrfra.  '*   .  '         '  .«^< 

•  .    .       '  "1 

Informalion.  ' ' 

» •■• 

MOTION  for  leave  to  file  an  information  aga'ui 
Jamer  Dunn^  an  overfecr  of  the  poor  in  the  pvr'^ 
_ ,  the  Martyr y  for  having  offered  a  bribe  of  j 

r        1  to  a  man,  a  ring,  and  the  value'  of  a  licence  to  marry 
woman.   That  the  man  is  a  pauper  of  the  parifli  of  M 
choiHf  and  a  widower,  with  four  children  :   That  tftfW 
man  is  very  infirm,  and  has  been  in  the  hofpltiL 
peared,  the  ofier  was  made  in  yune  1772;  but  do^s  mC 
when  the  marriage  wai.^  cicc:^)i  illatively  ^  thai  about  tl 

♦        Digitized  by  Google  | 


Trinity  Tdrm,  13  Geo.  3.  K.  B. 


£me  dme  the  overfeer  fiudi.it  W9S  a  bad  things  i&d  he' 
iwUuui  do  it  again. 
fturiWroo  have  flud  thraf  terms it  iiiH*be  a  great.' 

Go  to  the  G&Ai^D  JURT,     *    ;  '  ,  * 

•  •      •  *    •  '    ;  f 

•  •  •         «  J 


Notice  of  Ejedhnent. 


VrOTE,  the  refolution  of  the  court,  with  refpe£l  to 
the  cafe  of  ejeAiqenty  meotioned  above,  turned  in 
mrof  "^tiddDg  it  up  on  the  door»  there  heipg  nobody  to^ 
kfondwidifai.   And  this  waa  determined  on  Uie  report*!^; 
Jir.  Qswpir^  as  to  the  praitice. 


Coounon  Pleas. 

Aptachn^^t; 


.  3 


9 

dkTOT  in  the  na'tiore  tff  an  original,  as  of  old  imagined ; 
Xi  *an4  ihptfdBoit  doe?  iiot  require  fifteen  days  from  Aio 
w  tothe  retqn^ 


•  » • 

it'*'  •..  • 


r«    •  •  •  • 

\  the  court  of  Chancery,  diftinftion  Taken  notice  of  be-  DHHaAlta 
twccnheir  apparent  and  heir  prefumptlve.    Heir  appa-  ^^|^*J^ 
7cnt  is  hC|  who,  in  the  courfe  of  law,  muft  be  heir^  if  he  fumpu^Je 
fanivcs  his  anceftoa*,  as  the  cldcft  fon.    Heir  prefumptivc  and  heir 
ii'  he  who  has  the  prefbnt  prefumption  in  his  favour,  that  he  *pp*^«»i- 
»3i  be  heir;  but  which  prefumption  pia^  be,  cxchidcd  by-, 
ylk  intervention  of  fome  body  who  has  a  nearer  title.  Thus^ 
^  Kpkir  may  be  heir  piefamptive,  but  iiotcheif  apparCbh  - 
i^bn^^  a  daughter  is  h^ir  preffamptive,  before  a  fan  is  bortf^' 
lAtwt-heir  apparent.    The  moft  remote  relation  of  tRc 
^iMc  bbod  may  be  heir  prefumptive ;  but  the  heir  appa-^ 
itnt  can  only  be  he  who,  if  not  difinherited,  or  dead  be^"^ 
^  his  anceftor,  muft  take  of  courfe,  berfinre  it  is  im-  * 
poiiibk  SUIT  otlier  iho^ld  beAearer^  orfo  near  to  theini^e*^ 


« 


t— Parkes.  '^'» 


/\N  -  a  motion  to  dfArharge  defendant  '  out  cuftody, 
j\J  for  want  of  beixig  charged  in  e;(ecution  witiiin  two 
;imns.  '       •     ■    '         '     :      .  .  T  J  T-^, 

The  cafe  was,  the  marfhal  had  two  perfons  in  hi^  cuftod^'']*  ^74  3 
^^^me  time,  bath  of  the  mvac'^  *i^drkes,    And  VKc     [  IT* 

^^pogi  to  bring  the  defendant^  nan^Hg^  him  by  hisiu#i 

nan^jD 
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na^e  only,  or  acknowledge  him  in  cuflody,  the  maHhal 
acknowledged  Parkes  to  be  in  his  cuftody,  and  the  plaintifE] 
proceeded  regularly^  as  he  thought,  to  charge  the  defen- 
dant in  execution.  It  happened,  that  the  term  before  that 
the  defendant  had  removed  himfelf  into  the  cuftody  of  the* 
warden  of  the  Fleet  \  fo  that  the  other  Fnrkes  had  been' 
miftak«n  in  the  proceedings  for  the  real  defendant. 

It  was  contended,  that  the  tnnrfhal  not  being  inteium^ 
ally  wrong,  and  they  having  proceeded  literally  right  ah  to 
t^e  laame,  and  intentionally  right  as  to  the  pcrfon,  though 
in  point  of  fa<fi  thcv  were  formally  miftaken  \  that  thcpc- 
fore  the  defendant  mould  not  take  advantage ;  and  tliat  m 
a  cafe  of  Steward^  if  a  treaty  could  have  been  made  out  to 
the  fatisfaftion  of  the  coiut,  they  wou'd,  not  have  difcharg*- 
cd  the  defendant,  though  the  time  had'elapfed. 

On  the  other  fide,  it  was  faid,  that  a  treaty  and  agreed 
,  ment  b^ing  a  waivure  on  the  part'  of  the  defendant's  fclf,| 
there  was  a  great  diflerence.    And  it  was  faid>  i^Mr  alfl 
thcfc  rules  admitted  of  liberal  conftruftion.  (Which, 
ever,  is  not  altogether  true ;  nam  in  gratia  dclifti  &clctid:lj 
liberalitus  ;  in  pcena  irroganda  non  item,  vcrfatur.)  | 
t  ;       '    Lord  Majj^j^ld — ^There  is  no  doubt  in  this  cafe:  Thero- 
'   mufl.bc  eitccptions  to  the  literal  import  of  every  rule.  It 
'     7  was  to  prevent  negkdl,  and  the  party  fufiering  by  that  ae- 
gleA,  that  ,  the  rule  wras  intended.     No  fuch  thing  had 
.    .  .  happene^i  •-"This  has  been  a  Hip,  if  I  may  fo  fay,  in  tht^l 
pradticc  of  the  cpurt,  ■  by  not  inferting  the  chriftian  namel 
of  the  defendant ;  And  whether  the  plaintiff  f^uld  fufler . 
by  thi&  motion,  or  the  marfhal,  the  rule  of  this  court' 
would  work  nionfrrons  Inmftice.       ..         „•  .,-\r'  ^ 

_  •  *  'I'll  9 

This  rule  if  conftrued  very  l^rifUy  in  general  j  but  there 
.  *       arj  exception^  .  "W^hy  is  an  agreement  excepted  ?  It  is  cgt 
,  by  the  liteni)  words  of  t[)e  rule.  ,,Why  is  an  impolitiflal 

excepted?  There  is^  no  fucl^  exceptioi^ 

^iJc*  '  r"    ■  '  '       '    .  '  V.  V       /  7,  j 

It  was  objccled,  the  party  would  be  detained  in  cuftody ij 
all  the  long  vacation  ;  but  this,  on  the  circumftanccs  of 
the  cafe,  it  appeared  would  not  happCD« 

I 

'  UngraBimatical  Wcfds.  in  an  Affidayiu-^s 

/^EJECTION  to  the  words  of  an  affidavit,  that  tb^ 
[  I -:.  .(ontain^ed  no  denial.  •    ;       ,  ,  . 

C  275  ]     The  words  wert,  that  they,  the  deponents,  nor  any  of 
them,  never  received.        .  ....         ....  ,  •  . 

  '         *  XorJ 
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Imi'MmAU  Md^  ctatthfi  me^big  was  aroaxekl; 
jMAsH  if  tey  had  rccdvcd  notice*  the  ibto  of  i«ctfd| 
twid  ficver  bring  them  qS^  on  an  iniU^bnent  qC  pexjiuy^ ' 

I 

* 

Writof  Enw. 

THE  variance  in  the  ymt  of  crrt^r,  in  the  cafe  ktrfy 
before  the  camt.    Lotcl  ManspeUi  took  notice,  that, 
p  wjs  the  fame  to  them  as  if  it  had  been  none  5  for  that  by, 
ikjG.  I.  r.  13.  writs  of  error,  where  there  was  a  vari- 
tmg^  met  to  be  amended  into  the  court  into  which  thex 
vtftictnnable;  which  wa^  in  this  cafe  before  the  LoHBi. 
mEiiuAi^iiT,  .what  k  would  \tt  amended  of  eooriitw 
ITIitiiicfcfore  di«  jtirifiBfHon  of  dm  cotot  hod  notUngto- 

RuLB  Di^iCii  ARGEPi  as      Lilt;  amcndr*^.:;!:  cf  the  writ, 

nhom  cofts. 

Xfeon  cofi^s  appFicd  for,  L»jrd  Mansfield  r^iJ,  Would  you 
bvetht  court  pay  them  ?  I  ani  ilire,  if  they  arc  to  be  paidj 
llTK  the  court  in  this  cafe  who  fliould  hjnrc  paid  them. 
•Ife  Jnftice  A/hf*^  this  daj^  hdng  the  twenty-firit  of  Jvnt^ 
fat  a  cfiARGS  to  ihe  chaud  jurt,  the  impor- 

ttMeof  didr  tnifts,  both  to  individualt  and' the  puUic^ 

at  part  whidi  concerned  the  fupjM^eflkm 


*  1 

IT 

7 

 ,  — ,  ^„  -  '   J    — i^r— Q  T.'    — » 

<K  iht  moil  ignominious  and  fatal  viccf. 

» 

■         »  * 

Aelioa  of  Debt  for  doubly  Rent,  on  the  StatMo^- 

3^ wo  hundred  and  forty  pounds  claimed,    for  two 
ycar*s  double  rent,  as  a  penalty  for  overhpidinj^  pve*  I 
es,  at  ^ty  poiuids  per  atitium  m  value.    *        ^  * :  ^ 
Yodia  and  judgment  (hted^  that  the  plaint  iff  fiiall  ' 
Mreochuwhed  and  eighty  pounds*  ^     ^  * 
Cnaended,  that  thU  being  a  fixed  debt, plaidtiflf^  [  276  ] 
recover  the  whole  (  or  the  verdi£k^ts  found  aguoflf ' 

him  Lr  the  whole. 

'   Aaathcr  objection,  tlwt  the  liabendum  in  ihe  leafc  is 
from  the  firfl  of  ^^um^  for  three  years,  and  notice  xo^ui£ 
iSAtbeiidli  *  ^ 

I  •  «  .       I        7  4       .  •       «    *  '  •  1  . 

!  •  •  % 
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Lord  Iffansilildr^Vrom  the  Brtt  of  Jttneibm  tli|t m 
thie  feroWd  of  JtOti  the  tenanqr  begins^  and  hoMs  to  the 
£rfl ;  therefore  declaration  good. 

Againft  this  the  following  cafe,  with  another,  was  (hted, 
Lewellyn  againft  IVilliains  and  others,  Cro.  Ja.  term  Mkh. 
anno  octavo,  in  B.  R,  Ejedlment.  Leafe  on  the  twdith  of 
Dicembcr,  Habendum  a  primo  die.  Jury  fouod  a  ler^ib, 
dated  the  £r{l  of  -  Decembo*,  (habendum  from  henceforlfc) 
but  delivered  on  the  twelfth^  .  Court  held,  it  ihoiiU 
ken  froiii  ^.da^  of  tteda|e,'j9indiiroinhflQ<5efo^ 
being computation  from  the  time  paft ;  .Biit  thef  fiM,  t 
leaif  of  the  firf^o^  December^  habendum  9  die  datus,  tyU^ 
ment  cannot  be-alledged  the  fame  day. 

Lord  ALifisfie/d—Tlic  onJy  difference  is,  you  begin  from 
the  wrong  end  *,  you  flate  a  cafe  which  relates  to  the  CQpt^ 
DQcnccn^c^c  q£  the  term. 

As  to  the  other  objection,  it  was  likewife  difmifled,  and 
it  v^s  obferved,  that  the  defendant,  %q  the. declaration  of 
tbe^plaintiff,.  {^eads  qil  debet ;  ^t  is,  neither  the  wbffe. 
nor  aopty  part  therepf,   3y  which  he  puts  J^mielf pn  the 
to  trf  not  Anlj^yrlvether  theL>prhol^,  he  doe,  bnt  .whetkoripf 
part  be-due^  And  ^herefqce       j^zy^  find^  agaii\{(  bUi  m% 

Third  9[t)je6lion,  that  whereas  the  jury  had  found  one 

hundred  and  eighty  pounds,  for  the  double  damages  of  a 
year  and  an  half  eixprefsly,  this  was  ;ui  error  in  the  compo-. 
tiition.  Difmincd  alio  immediately,  us  being  an  error  of 
computation  in  the  objector,  to  fuppoit;  tto  iMt  WCOf 


, .  Parifl^  of  Bething,  . 

A GAINST  ikh  of der  of^fefflfrnff/  by  which  an  eidcrirf 
two  jufticcs  to  collect  a  llparate  rate  in  the  ticliing  of 
Newburrjy  hnd  been  qiiafhed.        '       *  • 
J.         ^  .  The  ordvr  of  t]ic  two  JulHces  was  upon  the  13  b*  I4 
•   -  Car,  2.  and  upon  the  ground,  that  the  inhabitants  of  the 
tithing  were  unable  to  receive  any  bcneht  from  the  fbniic^ 
Elizabeth.  *'  '  . 

[  277  ]  Itwasai^ed  by  Mr.  Dt//mhgf  m  fupport  of  theortlw 
oY  the  two  jnfticcs,  that  the  I J  fe"- 1*4  Car.  l.'.provklt'flip 
the  feparation  of  fuch  parifhes  as,  by  reafon  of  tiidrlrf||^ 
nefs/^cannot  receive  benefit  from  the  ftatute  <^  43  J£fo. 

^  Objeain 
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Ob^eftion  againit  the  order  of  IcHions,  that  the  pnrifh 
wkich  the  order  had  coiuiJered,  h  id  in  received  lomo 
boiefit,  and  was  thereiure  not  wiiiiiii  the  ilatute. 

Mr.  Danmutg^  od  the  other  hand — That  the  legidaturcy 
Uthtj  were  applying  a  iwiedj  to  a  miichief  which  did  or 
enU  'csM,  Mft  only  mem  Ibch  an  one,  a»  where-  th€ 
ifcmJiwariten  cooU  not  convcBimtly  perfbral  his  dutj  i^rfth 
Ae  reft  of.  the  pariAmfficers,  nor  theparifh  camneniently 
rane  at  them.    For  no  parifh,  take  it  to  be  as  large  as  to 

a  county,  or  even  ;is  krge  as  the  kingdom,  can  have 
ever  been  in  the  Itatc  of  not  rcceivini;  thf  beueiit  of  the 
45  of  E/fZ.  at  all.  Takinrt  this  to  be  a  mcanin*^  that  fuch 
a  parilh  was  meant,  as  where  the  churchwardens  could  noc 
CWfcniciltlf  perform  their  duty,  nor  the  parlih  conveni- 
ently qonc  at  them,  that  then  icace  could  there  hire  ex- 
itel  a4:aic,  to  which  tlus^  meaning  was  more  ap{4iaMe 
fhn  that  btfore  the  courts  *  Fof  that  this  is  ftated  to  be  a 
luie  inffibted  tything,  twvnty  tniles  dilHnce  from  the  pa- 
Tiih.  1  he  parilh  ofTiccrs  can't  very  conveniently,  (per- 
forming their  duty  as  thcv  do,  without  rex^'ard,  and  without 
ay  need  of  incrcaling  tlie  ditficiilty)  the}'  cannot  ven*  con- 
voiiently  go  twenty  miii^  to  coiicdti  nor  thepariih  Ib  iar 
CO  attend  them*  .  .  ■  . 

-That  tiie  meaning  of  the  order,  in  faying,  the  tithing 
coald  not  oonveniendy  receive  the  benefit,  is  explained  bj 
tke  fitoatjon  of  the  place,  andthie  only  conceivable  intend- 
ncBC  of  the  flatnte* 

That  even  if  thefc  words  had  not  been  in  tlie  order  ;  bui 
tiity  had  pohtivcly  dcchircd,  that  the  tithing  could  not  re- 
cehe  the  benefit ;  there  would  Hill  hnve  been  no  ground^ 
oponiuch  declaration,  ugainlt  their  order. 

That  the  utmolk  that  can  be  obje^ed  againd  thefe  words 
hf  that  thef  are  onnecc  flary ;  for  that  the  ilatute  ftiews 
flMf  what  WM  confidered  and  provided  againft.  Some 
priflies,  by  leafon  of  their  iitiiationy  could  not  recdve 
lie  bSL  benefit  of  the  43  Elm,  and  this  only  was  or  could 
bem  contemplation,  if  any  thing  was  meant ;  and  the  pro- 
Viiioii  was,  that  tliol'e  who,  by  luch  circumftances,  were  in 
a  vorfe  condition  than  other  inhabitants,  though  it  was  im- 
poiiiDl^  tliey  could  have  been  totally  out  of  the  bcncdtf 
ikmid  be  put  on  the  lame  footing. 

Hiat  thepKopofition,  thus  maintained,  appeared  fo  felf- 
cvident,  or  at  leaft  fo  dear,  when  entered  into,  that  the 
aa^  thing  that  fcemed  requifite  to  prove,  was,  that  it  had 
sot  dieady  been  otherwife  decided.   That  there  bad  indeed 

been 
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bMi  fevctal  didh  prefer^'ed  m  notes  |  bt^  that  there  liad 
been  9bfot«|cl7  no  Mmm  dtti&mt  not  evoi  waf  tkm  fl^ 

}it;itiDg  IfaoBingly  agaiiift  tbjb  interpretatioii  of  the  nMi 
to  ^  iCm^  and  inhrtriHinlf  or  &v  Gtfr/r  in  ckeJiU^ 
that  there  the  determination,  though  this  cafe  had  bees  ofc 

ten  agitated)  was,  that  ;i  leparaiicn  being  ftated  of  the  in? 
ncr  divifion  of  St.  GiU/^,  the  court  faid,  non  eonitat,  this 
js  a  new  tcrnij  and  we  know  of  no  £uch  divifion.  Tlul 
fomething  more  paiTed  in  convcrfation  amoDgft  the  judgcsi 
hut  ifto  d^ciiicm.  That  the  fKuriih  of  St*  Giu/u  i»  oiQiUi^ 
in  comparifoQ  of  tha(  In  queftion>  as  to  extent. 

That  in  the  cafe  of  Peetan  and  W(figard  that  was  Bt 
ftM^  tlttt  the  ptrifli  cQidd  not  radie  the  benefit.^  tkA  k 
appeiyrad  fot  113  years  ^ey  Jodrin  hA  received  ib  iSii 
it  n  ftalfed  th^e  that  iMd  Mamfoid  faid,  mlusjudgnMti 
that  "  the  policy  of  the  ftatute  of.  Car,  2.  was  had:  That 

the  liiiuicts  ihould  rather  be  enlarged  th:>n  dLminlflicd— " 
«•  and  that  inability  ihouid  have  been  proved  i  tliat  none 
«'  was  proved,  but  the  contrar)-.*'  'I  hat  in  the  declaration 
his  Lorclfhip  was  thoroughly  juiliticd  i  for  that  it  appeared 
they  had  the  full  benefit^  and  had  alwap  had  it.  That  as 
to  what  wi^  to  be  Joafaility»  the  court  had  at  that  time  do 
occaiion  to  go  into  it :  And  ti^erefo;rV|  Mr.  Dwiwng  &UI| 
be  pcefoined  tt  was  ftiU  toUm  t^ iinde^taid  t^cifc 
*  aanbtag^mft  him|a»d  thatitiitbeon^ 
ty.  That  thereiiDre,  he  thooght  himfclf  tlill  at  hberty  tohafS 
his  Lerdfhip's  co.nenrrcnce,  to  ftipport  him  in  the  interpre- 
Ution  of  the  fututeof  the  i 14  Car,  2.  fo  as  to  make 
It  applicable  to  what  i>  jK)lljblc  and  eafily  conccivabk^ 
inllcad  of  what,  in  his  ideas,  wa«;  by  no  means  eitlicr. 

That,  on  thclc  pounds,  he  begged  leave  to  conclude, 
fiMre  was  notbiQg  in  the  order  by  which  it  appeared  the  juf- 
noea  had  been  wrongs  and  theni  that  he  fiiould  only  all 
the  ufiial  rule  of  the  court  to  be  apptied,  that  notiungmMg 
fliaU  be  intended  againik  the  jofticeeb  which  does  net  qi* 
pear* 

That  he  had  omitted  to  obferve,  that  there  ss  onothere^ 

jc^lion,  namely,  that  a  tithing  is  no  word  within  the  det 
criptionof  the  itatute.  That  to  this  he  flioidd  reply  briefly, 
and  content  hiini'elf  with  faying,  that  divifion,  the  woid 
Tiled  in  the  cafe  of  St.  Giles's^  and  :n  tlic  cb^cctioii,  is  (ts 
he  doubted  not  the  court  would  anticipate  hun  in  faying) 
a  very  vague  word ;  whereas  tithing  is  a  very  definite  cnei 
and  nnift  coniift  of  ao  left  than  tea  hoofeSj  nmh  the  pN^ 
per  officer.  S 

On 
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Oq  the  other  iide  in  fupport  of  the  order  of  iUHoos,  by  £  1 
mkich  the  order  of  jufllces  was  qOafhed." 

ITut  it  is  admitted  the  juftices  order  is  proper  in  other 
rtfpcos ;  but  thflit  tbm  4s  a  qu'eflioh^  whether  the  (iivifioa 
«iinprcatcd  before  or  bj  A»<ftdMr.  That  it  does  not  ip- 
mpih^st  the  oVeiikers  \rere  ftiade  to  aA  for  this  thking  as  a 
ipnte  fvifioii ;  that  it  xm  apprehended  the  two  juftice9 
it^ghx<0  }mt  ibted  thiss  andtbat  'till  kwas  done  there 
w  no  dtviHon. 

hi  lIic  cafe  Wejlfftrd  it  was  fiated,  that  the  of 
3ianliopc  in  the  county  palatine  of  Durham^  had  a  joint  ap- 
pointment— the  naoncy  levied  by  another  aubiuiient — that  il 
Old  four  diftin^  quarters— that  it  was  twenty  miles  in  length, 
«rf  tight,  at  a  medhimy  in'brtadtb.  After  this  an  order 
W  made  to  icptfate  this  quarto**  and  removals  were  madei 
Sid  appeals  fibm  one,  ^uatrtec  agAiaft  aoother* 

Hot  die  eiie  was  tvias  folemnly  argued.  That  Lord 
M^jfeid  declared,  that  the  poliq^  of  the  ilatute  was  mifta- 
kc.^,  that  the  dil"bri<^ls  Ihouid  rather  be  enlarged  than  uimi- 
tiiibcd.  That  afterwarus  his  Lordihip  falJ,  but  not  as  nc- 
ceffiuy  to  the  4cciiion^  that  the  inability  ihouid  have  ap* 
feared. 

That  Mr.  JuAlce  Wilmot  had  faid^  he  was  of  the  iame 
ifioioii  as  to  the  firft,  and  that  one  hundred  and  twenty 
jars  had  proved  they  were  not  under  inability;  and  that 
the  inMequtnt  forty  years  praAiee  could  not  alter  the 
i6ge^ 

That,  ui  the  cafe  now  before  the  court,  there  iiad  been 
an  acquicicence  of  iutcen  years  only ;  in  the  other  of 
Hvty.  / 

'Diat  Mr»  Dunning  had  fugr^cfted,  there  ^sras  a  diflfercnce 
rf  opinioQ  about  the  policy  of  the  ftatute,  but  that  on  rha 
cafe  it  appeared,  that  his  Lordihip  and  Lord  Chief  Juftice 
Wikmi  both  concurred,  and  that  no  cafe  Ym  ftated  in 
liUdi  it  was  aiBrmed  to  be  otherwife. 

Tliat  to  prevent  uncertainty  of  fcttlcmcnt,  muUiplicitV 
of  oncers,  and  cncreafc  of  expcncc,  ihc  contrary  Lo  the 
pcllcy  of  th.it  ftatute  v/ouki  be  nccdT.irv  ;  for  the  more  yni! 
Separate  pariilic*^,  the  more  you  niuitiply  oliiccrs,  and  en* 
dtafe  tlic  burthen  of  rotation  and  the  difHailties  of  the 
That  anorderof  xysJSy  v.hich  had  been  ftated,  vras 
order  by  confent,  ttxi  4s  filch  given  up  by  the  coun* 
^ jttffiM^  there  was  nothing  elfe  to  fupport  the  order  of 
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[  '3  I-^^'^^  Mr.nsfc'Id — There  cnnnot  be  fo  dcir  a  cafe.  WkK- 
out  entering  into  the  general  argument,  what  was  the  order 
of  reparation?  It  is  a  mere  nullity.  It  does  not  appev 
there  were  any  ovcrfccrs  a^inted  %  but  it  appears  nep* 
tively  thefe  were  no  overfeers  *tlll  17721  vhich  does  fajr  no 
means  conclude  the  court  to  fay  there  were  an\  .  ppointd^ 
)!ven  tlien. 

Mr.  Juftiee  Afton — There  is  no  need  of  entering  into  Ac 

qiicftion  whether  the  poliey  of  the  ftatute  is  good,  or  not; 
hut  it  miifi:  appear  clearly,  that  the  p  a  ilh  was  not  able  by 
rcafon  of  its  largcnofs  to  receive  the  benefit  of  the  rr:itutc  of 
Elizabeth  ;  there  is  no  fuch  thing  ftated  he rr ;  th-jrc  was 
nothing  to  create  a  reparation,  but  a  mere  order  by  confcnt, 
upon  which  nothing  was  then  done '%  nor  appears  to  hate 
been  done  to  this  time;  it  was  0^  a  propolal  between 4o 
o,wnerof  this  tithing  and  the  parifli  officer  of  Beetbing. 
'  As  to  what  was  {aid  about  the  ten  hoofes  It  does  not 
pear ;  nor  can  we  infer  there,  were  more  than  ten.  And 
this  inconvenience)  ftated  as  general^  1  dare  fay  afleAed 
Mr.  Sf/i/jrfy  the  owner  of  the  tithing,  and  perhaps,  no  bo- 
dy belides. 

Curia  con  fen  fit  ii  nam  miter. 

Rut  r  ni.<de  absolute  to  quafli  tlic  order  of  JUSTICES^ 
and  conJtirm  the  order  of  Sessions. 

Attorney. 

ON  a  queftion,  whether  an  attorney  might  he  hall  k 
feems  the  objeifHon  was  held  to  be  reflrained  to  the 
cotirt  in  wliich  he  was  attorneys  fed  dc  hoc  ijuxro  ullcfius 
etii  nun  luimerito  vidcatur. 


Fenalt/. 

U  L  £ ;  never'  to  take  out  execution  for  a  penalty 
on  money  to  be  paki  by  inftaUments ;  you  mnft 
out  execution  but  upon  the  money  aifhmly  due :  Thm^ 
fore  the  jury  often  find  what  is  really  due. .  Lord  Mmi^ 


Habeas  G:)rpus.. 


x  4 « 


A    Man  brought  up  by  habeas  corpus,  who  had  been 
committed  for  a  felony  in  violently  affiulting  and  rob- 
bing Mar^  Hill  on  the  King's  Highway.    Notice  bad  been 

ferved 
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fared  on  Mary  Hill^  that  the  court  on  fuch  a  day  would  be  t  ^8  i  J 

moored,  ^c.    But  notice  was  not  ferved  on  the  committing 

jufticc. 

The  court  faid  this  notice  was  {hort.  •  -  " 
The  woman  did  not  appear.  •      .    .  ». 

Lord  Mansfield  ordered  the  prifoner  to  be  remanded,  as 
not  entitled  to  bail,  being  committed  not  on  fufpicion  of  fe- 
lony, but  on  cxprcfs  charge  of  felony  on  the  face  of  the 
^'arrant ;  and  therefore  not  to  be  bailed  unlefs*  particular  cir- 
oimitances  had  been  fhewn.  .    .         "  i 

■     '       Bail.  '  *         •  * 

ON  it's  being  obje^ed  againft  a  perfon  that  he  Ailed 
himfdf  gentleman,  When  he  had    commiflion  in  the 
Birmingham  vny-^hofd  AfahJfii'/d'—U  no  man  lo  fay  he  is 
^4  gentleman  who  deals' by  commifHon  ?  * 

Bradley  Cleric' of  the  FeaceV/:^r'^ 

ON  a  qtieftion,  whether  the  clerk  of  the  peace  taking 
an  ailignment  under  the  at^t  of  infolvency,  the  aflign- 
mcot  (hall  go  to  his  heirs,  fubjedt  to  the  provillons  of  the 
aft,  or  to  his  fuccellbrs. 

Lord  Mansfield — Whether  the  clerk  of  the  peace  took  •  Nomine 
officially  is  not  regularly  i>efore  the  court.    However  there  o^^"- 
can  be  no  doubt ;  it  gives  to  the  clerk  of  the  peace,*  not  to 
him  and  his  heirs. 

Another  queftion,  whether  the  ailignment  fhould  not 
have  been  by  deed  indented  and  inrolled  ? 

Lord  Mansfield — 1  fuppofe  there  is  a  purcliafer  which 
makes  this  application  ftill  more  improper,  if  ;m  agreement 
is  depending.  If  an  agreement  has  been  made  a^ftually, 
bring  your  u^on,  and  the  court  will  give  a  folemn  opi- 
nion. 


Inlblvent  Debtors. 


ON  the  act  of  32  G.  2.  for  the  relief  of  infolvent  deb- 
tars  •,  the  court  did  not  receive  the  petition  for  want 
of  notice  to  the  plaintitf.  *    . -^ti^r.r  '  r    •:  -.«  )  J 


^'  i.ji  »>oH..*  ...  Evidenre. 
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Evidence. 

ON  a  motioii.  to  enlarge  time  of  trial,  on  aooonttf 
abfence  of  a  material  witnefs. 
It  mrai  oa  a  calk  mhkh  arofe  ahroad.   The  diffon 
tkovt  a  ^laatity  of  mm,  and  whether  the  rum  ym 

pbimiflf^  private  property,  or  belonged  to  tile  oimeniof 
fllip.    It  was  faid,  the  fccond  mate  of  the  fliip,  was  theodr 
pcrifon  who  could  prove  this  point :  And  they  refufcd  to  ad 
mit  an  e&try  nude  by  the  iecond  mate,  in  proof  of  the  mai 
ter. 

Lord  Mamjield'^li  the  witncfs  was  dead  this  cviden 
Urould  certain^  be.  good.  Thet*e  ufed  to  be  thought  a  d 
ference  if  he  was  bq^hd  iea  \  but  I  fee  no  rcafon  for  t 
di0eretice^  iadA  it  ihoiiki  appeal  the  wkaeft  is  ' 
home.  Thk  is  not  the  eafe  of  a  omfe  arifibg  ja  4 
and  the  witaefs  goes  abroad.  We  will  therefore,  though 
the  common  caft  we  enlarge  only  for  one  tenn»  enU^ 
this  cafe  in  infinitum  if  the  witncfs  cannot:  be  come  at, 
they  rdiife  on  Uie  other  iide  to  admit  real  evidence* 

Goodright  on  Dcmife  of  RoflTe  againji  Harw< 

A  fumtfmry  Note  of  the  Arguments ^  in  the  ^tefi  'ton  af  Rt 
ration ;  tvith  thte^mofu  ^  the  fudges  more  qt  larg€»  C 
21  June  1773* 


THIS  was  an  a£lioa  of  <jc£hnent,  to  recover  ch 
in  Lifjcohi^s  Inn.    On  a  fpecial  vcrdift,  the  jiiry  ft 
a  will  made  by  Mr.  Lacy  in  174S5  (whereby  tho 
daims)  and  they  fimi,  that  he  being  fdied,  wU  dL  if  < 
chambers,  and  alio  being  intitied,  t:^  Tirtue  of  a 
fetdcment,  to  certain  lands  ibid,  and  the  money  to  be 
ployed  in  the  purchafe  of  other  lands  to  the  fame  ufes,  bul 
which  money  is  not  as  yet  laid  out  in  the  purchafe  of  otha 
did  hy  his  will,  bearing  date  as  above,  dcvife  as  follows, 
give,  bequeath,  and  devifc,  to  ray  dearly  beloved  fricn 
Mrs.  Mary  Hnrivood,  aii  ipy  real  and  perfenal  eilate  w! 
ibever  and  wherefoever ;  and  I  further  will  and  dedre 
ihe  pay  the  following  legacies  ^  [they  then  fiada 
to  his  niece,  the  plaintift^  who  is  heir  at  lair»  and  two  < 
legacies  intheuiiial  manner  to  iervants]  and  dot 
in  the  your  1756,  he  made  another  will  in  writbig. 
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by  himfilf,  and  attcflcd  by  three  fuWxrribmg  whneficSf 
vhittby  he  made  a  difitrem  diQiofitiott}  bat  ill  whM  psirH- 
txhn  6n  tihor  bttli  ttke^  Uovr  tiot;  and  tHe^  fdithcr*^ 
their  oath  fay,  that  thev  do  not  £nd  that  the  teftator'  dm- 
ctficd,  or.dcfcnd^mt  ddtft>ycd  it;  Or  what  is  become  of  it,  [  283  3 
the?  ktiow  not,  uirI  conclude  in  the  iifual  form,  pr.i  v  ingthc  i 
jt;4gmciii  of  the  court,  whether  this  be  vi  rcvocatifm ;  aixl  •   • ' 
if  it  be,  they  fiiid  for  the  f^aintiff;  if  othcni'iie^for  dciSi- 
danr.  ■       ;  •      .  ^   •  ••  '  ^ 

The  (Irft  wjH  was  in  evidence  on  the  trial,        "  '•' 

It  was  urgtied  by  Serjeant  ihtriofid  fortbic  pUki&S,  ^^liA 
Ser^tttit  Da-jy  for  the  defendant.  s".  •  * 

Seijeaat  JorAim/*^'rhat  as  the  de?Hee*catmiot^be  to  tifee 
tbc  lame  intereR  as  in  the  firf^  flit  Wvft  totttk^hotife  at  aff^ 
fer  evert  thkig  had  Seen  given- hfer  -By  the  Jbi'mer'  wffl,  ;et- 
ccpt  2  [f;r  3]  trifling  legacies  p and  trfernethinj  was  tak>^. 
2wjy  ir^in  her  by  die  iattex,  the  furmer  aild -latter  tuulti 
not  fhii J  together.       '  ••       •  <f         -fc^*     .  ^« 

Serjeant  Davy  for  defenJ.uit— That  t*hcrc'  mn(\  he  im* 
mus  revocandij  that  no -accKicntal  diftruction  of 'ti  Wlfl 
would  let  it  afidc.    That  ^  will  cannot  be  revoked  withont 


i 

Btrrkgnd  in  Km  repficirttonj  cited  Hc^crd  and  thward 
—I  Frt:.  179.  Lord  iftf^</ii;i<:if .  faid,  .the^-fettlcnjjtjnt  In 
iSaf'oafe  -ftrf  proriditokilly  r^Soked  thfrS/iU^  though'  the 
ufe'«rtM  nor  take  eJRftA  '      -   '^  v-  

Serjeant  jD^i-;)' — That  in  the  cafe  of  Lonl  Angltfea's  will, 
th-:  Honfc  of  Lords  was  of  opinion,  tlm  t^vc>  wills  rjiJ  ic- 
vcncoulcils  made  one  crrtlre  will.  In  the  cafe  of  Hrfii/i/t 
and  Bujfit,  I  S-f^Tivr,  Ttn  ifTiff*  h-^d  b:*L-h  directed  out  of  the 
KxchcqucT  upon  a  bi.ii  of  the  heir  at  L:w's  bringing  y  a  revo- 
catitm  ^rns  6nind ;  Lord  ifii/<'/ fecmcd  to  have  been  much 
iiiSatT^fiod  I  another  i0he  was  drrcftcd  ;  the  jury  tind  fpcci- 
^ihr  a  litttr  but  do  tiot  fixfd  he  has  devifed.any  lands. 
iMt  deceMlhietf,  i  teVobttion  idBd  Hat  iipit^  3  Cor  that  it 
h6t  fTcM  mf  lUdslSaBed,  and  tfic^efcit  h^lood'&- 
Wcrtnt. - .  ? 
P^Lori  Chief  Baron  IiJr  indeed  fayi,  t^-^ittd  {herb  is  a  fc- 
d  ftjbfhintivc  independant  \\*iH  it  opLTUtes^a  revocation, 
confrrinftion  of  l;ur,  thoiigh  tiierc  is  no  cxprcfs  reVbda- 
but  it  may  be  odicnnlc  herb V. and  it  does ^  not  ap- 
'T  bat  it  might  be  a  coiiiirmarion.  '  ■  •  ' 

3  Ihd,  203.  4  7.  2.'  -iT.*  i^.  ih*  ejectment :  Special  Tjdr- 
,  ^hat  Sir      KHligrrky^  [on' whofc  w!ll  the  qucfHbn  be- 

dkb  Exchtooer]  iti  T644  ihad^  ;^^  iriH}  ia4e  he  ihaidc 

Y  aUud 
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a  Hud  tcAamcntum,  but  what  was  contained  therein  the  ju- 
rors are  altogether  ignorant :  Judgment  tour  years  ;iiLcr,  in 
K*  IV\  for  the  platnti^^i  judgment  a^;ned  in  the  UouTc  of 

Vide  Sa/i^Id  592.    Where,  in  the  fame  cafe,  the  court 
was  of  opiruoa  this  was  no  revocation,  but  might  coooem 
C  2S4  3  other  landsf  ao  lands  at  all,  or  might  be  a  confirmation  of 
jbe  former^'  Here^.  Lacy^  in  I74ft»  devifcd  his  real  mi 
perfenal  eftate  to  the  defiendant  1  and  gave  dire£tioBs  to  kr 
for  the  payment  of  legacies.   That»  in  1756,  he  ntis 
(anodier  difl^rent,  but  what  It  contained  they  do  not  km0% 
and  they  do  not  find  that  teftator  cancelled,  or  defendant 
dcftroyed  it  ;  ihcy  cio  not  know  what  is  become  of  it.  I 
might  contend,  that  this  part  of  the  finding  is  repugrionf,  1 
^and  therefore  void  ^  for  if  they  never  faw  they  had  no  l^all 
^  evidence  i  if  they  did,  how  could  they  iind  a  different  dii^i 
^  iitionf  and  yet  not  luiow  in  what. 

'  (It  was  objeAed  from  the  bench— What  if  they  had  km 
^foid  bf.  an  attorney  who  drew  t^  wiii^  that  he  meafitm 
^  different  difpofition  ?)  Serjeant  I>ai^r  Siff  that  xni^  kfM 
.  isieen  ibmethmg,  but  they  fay  no  fucl^  thing» 

C>t^e£tion  from  t&e  bei^ch.    '^et  .  the  jury  is  not  toW 
'  the  evidence,  but  the  fadj  and  give  their  jud^cnt  igool 

•  m  I 

It.  r  ' 

Serjeant  7)tfi>y— But,  my  I^ord,  it  would  have  gone  nd. 
farther  than  evidence  of  meaning,  and  not  a  will  adlO^T 
made. 

Now  as  to  the  point  of  revocation.    It  was  .fault  aad 
,fame.  argiune^it  ran  throughout,  that  every  latter  wM^ 
,  Tokes  a  former,   "tis  true  in  words  ;  but,  I  fay,. to 
"  a,  good  will  b  recjulred  that  the  latter  inconfiAttt 
^        th^  .former  i  or  re^voice  it  in  expreik  words.   So  that  al 
^  arguments  uled  by  Pembertmf  Maymrd^  and  tooie  gr 
men,  from  Sivltiburne^  Godolph'm^  and  Coke^  are  mi 
ii>uiul.    I  own  that  where  an  adt  is  done  iireconcile-bk, 
infunililent,  *tis  a  revocation. — As  if  he  make  ;i  will  tT 
pcrfon  inrap.ihle  of  taking;  though  this  be  void,  *tis  a 
.vocation  ot  xhc  iormer  by  tlie  plain  intent :  And  fo  if  a 
.^fimcnt  be  made  without  liverv.    But  if  ;there  are  tvo 
^  cpniiftent^.  Jb^^.i^nd,  and  fhall  be  bi^  one  will  and  ji 
.  ]nient,  and  operate  jointly  as  the.  whole,  lail  sill  <^  .the 1^ 

"tor.    Every  feveral  .devii^  is  in  like  .manner 
.^teftator.  i  giace  my  real.eAate  toyf  v  this  is  his  witt|i  I 
.  To.muchof  my  poriWal  to^;  thk  ik&il      :  hnAitaL 
jiiere  e>'er  fo  mpny  particukr  devifes,  without  regard  to 
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ftrencC'Of  time  or  inllrument  containing  them,  all  taken 
togerher  conllitute  his  complete  laft  will ;  nor  lhall  any  be 
dctcatcd  on  account  of  thole  which  are  I'ublequent,  unlels  • 
for  manifcft  repugnancy  between  them. 

But  'tis  laid,  if  there  are  two  wills  without  dates,  neither 
Tfiill  ftiind,  that  is,  if  tlie  one  be  mconiiftent  with  the  other  ^ 
but  otherwife,  both.  Coward  and  Alar/hall^  Cro,  E.  the 
court  determined,  where  there  were  two  wills  that  both 
might  ibnd ;  though  the  teilator  had  married  between  the 
one  and  the  other;  and  this,  though  tl^ere  was  a  manifeftly  [  285  ] 
different  difpolition  between  one  and  the  other  j  [an4 
tlwt  a  material  one]  llnce  they  were  not  contradictory. 

It  feems  then,  tliat  there  may  be  different  inftrumcnts, 
both  of  them  coniiftent,  and  both  Ihall  ftand.     A  man 
makes  a  partial  difpoiltion,  as  of  his  lands  in  the  province  of  • 
Tork ;  .he  may  make  another  of  his  lands  in  the  province  of 
Ciintertury :  If  he  makes  a  will  afterwards  contradidlory  to 
either  of  the  former,  which  Ihall  it  revoke  ?  Only  that  to 
^'liich  it  is  contradictory.    On  the  words  aliud  teftamen- 
;um,  it  was  contended  in  the  cafe  of  Hitchen  and  Bajfet^ 
:ftat  it  muft  be  another  detached  from  the  former,  and 
icreforc,  as  being  the  laft,  defeat  t^e  operation  of  that 
khich  preceded ;  but.  this  failed  on  the  principle  already 
iiaiutained,  that  every  part  of  a  will  is .  the  leftator's  will ; 
x\A  the  whole  coUe<^tively  his  laft,    Perhaps,  the  teftator 
flight  have  a  doubt  as  to  the  effect  of  his  former  will  on  the 
inds  converted  into  money,  which  were  to  be  revolted  in 
uid^  for  if  a  man  gives  all  his  real  and  pcrfonal  eftatc,  and 
Tw^rds  lays  out  money  in  lands,  neither  the  lands  will 
nor  the  intereft  in  equity.    A  caie  was  mentioned  2  R. 
.  2.  where  a  revocation  was  held,  becaufc  a  ditfcrcnt  ex- 
ippointcd.r..,4.,,  ,'[]  ■. 
1  thiijk,  whether  a  revocation  or.  no  revocation  is  matter 
:^t,  and  muft  be  left  to  the  jury  ;  .it  was  the  very  iirueiu 
H.  KiIJJgn'*ius^^Cc\  as  whether  a  man  guilty  of  mur4er, 
ny  of  any  other  kind* — thefe  are  technical  legal  ternls, 
^ikc\t  the  jury  frequently  find  the  complicated  fa^Jt,  toge- 
with  the  matter  of  law  refuking  from  it.    [1  think  Scr- 
'  Dazy  intended  to  intimate,  that  from  the  impcrfe<Stion  of 
ling  on.  the  fpecial  verdidt,  the  court  were  left  in  uncer- 
y,  and  that  as  tliey  had  not  taken  upon  them  to  find 
DCTjlly,  at  leaft  a  venire  facias  de  novo  would  be  proper- 
qu.  wh-U  more  particular  ?  1  Ihould  almoft  incline  to 
ink  the  iurv,  from  what  Sericant  Dazy  faid,  had  found 
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tnat  he  made  n  fecond  will,  but  did  not  revoke  the  fitft,  (tS 
^nciinlng  not  in  terms)  and  then  left  the  title  to  court. 

Objeflion  from  t?ie  bench — Supbofe  the  jury  had  fcnmd 
thujS^  "  that  teftatpr  had  made  a  fecond  will,  whcnd)y  he 

revoked  the  former;"  wbuld  not  this  have  been  open 
io  the  court*  iipbn  theidfcomftataidesv  Kke  other  legal  tenoss, 
on  the  effe^  vthd^  tht  tofM  judges  [I  tbiiik,  chii  wt^ 
Aibftantially  ^Kat  wis  ohftrved.  Sed  qii.] 

The  court  took  a  diftiiiiTtion  nnd  faid,  "  where  the  in- 
'     ftmment  is  romplctc,  that  revocation  or  no  revocation 

luaiui  nf  ]d\\\  before  the  court;  but  where  the  inftm- 

mrnt  h  impertecl,  by  rcafbn  tof  interlincadon^  there  the 
•        jur^  are  to  find/*  ' 
t  a86  ]   '  Serjeant*  Dn7>y^l  proceed  to  a  ihort  cafe  or  two  farAcr. 

^— Stippofc  the  jury  had  found  the  will  totally  different ;  but 
that  it  did  ndt  cicift  at  the  time  of  Mr.  Lacys  death :  'Yh^ 
I  contend  there  vak  no  need  bf  Aipufblication  of  the  firil 
Vdl ;  but  ^e*  will,  which  aldne- exiOed     the  tef&torlt 
death,  ftindsv  'atttf  the  otheV  was-Ji  ntilltty/  Tfi  the  eAof 
Glazier  and  Gliiz  'icr^  before  the  court  of  A'.  B,  tlie  telVatc^ 
uiado  a  will  ;  afterwards  he  made  a  fecond,  effechully  re- 
voking the  fr^rincr  ;  'rhis  will  he  afterwards  cancellevl.  Thc' 
iurr  find  all  this  fnatter:  The  court,  on  very  folenn  delibc-' 
ration,  held,  that  th^e  cancelling  of  the  fecond  will  was  an' 
hi)mediate  republication  of  the  firft.    I  am  x%*i!nhg  t6  ar- 
fwcr  all  that  has  been  faid  by'  ifty  frt-Other  Bur/and^  otit  of 
rclpcft,  as  nAt  cliodfihg  to  pafs  ovir  liriy  thmg  he  has6kl  ^ 
If  i  have  dcA^e  tithcjrtvffb)  iv  tm  ^t  tieeib  idttotiona%.  I 
beg  leave  M  toJieti^e  widi  thir  bGK^dn.  ' 
•  'jThbugh  the  jiiry  "Have  hi  thTs  cafe  ttftcved  fh'e  Wh&flt^' 
and  found  that  another  will  was  made,  it  may  be  of  danger' 
ous  confequcnce  to  encourage  the  conftrulng  this  as  a  rcvr 
cation  of  the  for rfter,"  without  knowing  "tht?  wiH- itfelf;  ^ 
there  will  he  no  lernrihg  a  wilf,  ^another  "^'ill  may  b? 
\ip  as  a  revocation,  without  any  nec(^fl?ty  of  fhcvring 
•will  itfclf,  '  The  legiflature  ha^iarken  great  pams  by  the 
"hitVof  fratidf,  which  will  be  n1ade'meftc«5tiial.  The 
;^r/fx%rrt<^  ^.^jcforc  thc-ffiitiitci  ^S^vcrf  probtfijr 
ildiied'  that '  ^ft  •  6f  it'  which  fthtes  t^^  4nlb.  TIte 
^jtttnedto  4oabt,  whether  the^'Thittttt  me»  tieit  bm 
•ftMc  authority,  the  e\idence  ojF  the  irSfrnmenti  (hod 
iveccflary  for  revocation  as  for  making.    However,  t 
'  obfcrved,  that  dcetls  and  a£\:s  bf  parliament  majr  be 
.ported  on  pdrol  evidence,  if  proved  to  be  ioft. 
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Note,  The  c^Ic  in  lo  Cc?.  94,  with  the  rcafoa^  there  Wi^X 
dowii,  fcv'Ois  very  worthy  of  obfcrvati^n,  efpcciully 
to  the  neccfiity  of  (hewing  the  deed  itfclf,  onlcfs  that  be. 
proved  impolTible  \  and  if  it  be,  the  famg  rcaibns  may 
fcem  to  hold  iUU  ibrongo'j  {or  a  full  fiadijr^of  comep^ 
at  lead. 

Sorjoiijt  Zfev)r— Suppole  z  will  made  two  days  before  ik^ 
tcbtor^sdettb  i  and  the  jury  find  the  makinj^  of  this  wiU^ 
wdAaXj  inter  alia,  there  was  luch  a  devife ;  but  whether 

iisas  in  being  at  tclutor's  death,  or  whui  ciic  it  coatuiiie<], 
jiev  are  totally  ignorant. 

i>b.  JuCtkc  BifJitJione — It  feems  of  confcquence  that,  fpf 
tsz^  appears,  the  fecond  will  may  exiit  np^'.. 

opjeuit  Davy  ^jfpjkd  the  maxim^  dc  non  appveittibus 
fa  000  exiflentlbus  eadem  eil  ratio* 

,  Sa^fiud  Bur/aml^l(  mj  brother  Davy,  who  has  contend-  [  287  3 
m  againlk  the  finding  a^  void^  could  get  rid,  of  another  o^  . 

jo&oo,  I  {hould  be  very  little  fblieitous  about  the  reft :  It  u 
'  ihit,  ex  vi  termini,  a  different  difpoiiiiou  mult  be  taken  to 

i-"?:sn  inconfiltent  cr^c  ;  :iTid  why  a  diiicrent  w  ill,  C-xcepi  to 

c.2kc  a  different  diipoiitiun.    He  contends  however,  th^t 
was  no .  poilible  evidence  :  But  your  i^ordiliips  luvc 
jpOi  in  great  part,  ij^ideed  entirely,  an  ^nTwer ;  and  the 
^court  will  fuppofe  the  jury  have  found  on  complete  evidence  : 

^evidence  may  be  ac^ttect  of  the  contents  undoubtcdl}^^ 
Jtnq  will  adding  to  the  fbindpier  would  not  be  a  revocation! 
^aieoniiiVency  in  any  part  is  a  revocation. 
Tht  court  fccmcd  to  be  very  clear,  that  hinds  converted 

".^o  mone)',  to  be  rLvcUed,  were  a  part  of  the  realty,  and 

'i'C  moDcv  woiihl  pafs  ;!s  lands,  under  the  name  of  real  ei^ 
:  And  ioj  I  thinks  tho^  has  be^  ^,  very  late  autho* 

TUs  queftion  afterwards  canje-  to  be-  adjadged  Hilary 
imn,  bunh  February  J  '^74. 

V  ^fr.  Joftjce  Nora — Tins  was  pn  an  a^n  of  ejcfhncnt, 
iiTcbinbcrs  of  Mr.  Lacy,,  on  th,e  ^nv^^  gjF  l#?r  of  tlu? 

.  The  fpecial  verdict  Aates,      That  Mr.  Lac^^  being  leiz- 
cd  of  tcxtain  lands,  bv  virtue  of  a  marriage  fettlement, 
"  which  lands  had  been  lold,  the  money  was  to  be  laid  out 
Hithc  purchafe  of  other  lands}  and  being  enUtlcd  alfo 
^  tocKandxrs  in  Liwdns  Inn^  made  his  will  in  1748,  as 
^JoBofw:  X  jpttj  be(|oeath  and  devife  w  my  deafly  be- 

•  knred  firiend,  Mrs.  Idary  Hitnimd%  of  Mmden4ane,  all 

*  *2j      Oid  i>crigii4d  euuic,  wbatfocver  4tid.  whercfocfcr : 

'      -  •  ^  '    '      -  <*./{nd 
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And  I  further  will  and  dcfirc,  that  Ihe  pay  the  following 
legacies  ^  to  the  teftator's  niece  300!*  and  two  other  be- 
quefts,  m  thc'Ufual  mannery  to  fcrvants.'* 
The  verdia  proceeds  to  ftatc,  «  That  Mr.  Lory.  M  » 
titled  to  the  eftate^i  in  the  inirchaie  whereof  tnt  maocj 
^  was  to  be  laid  otit,  did  snake^  and  duly  publifliy  anodicr 
*« '^teftament  In  wilting,  with  three  (ubtcribing  #itiieSb: 
And  the  jurors  on  their  oath  fay,  thereby  he  made  a  dSf* 
^*  fercnt  difpolltiun  ;  but  in  what  rcfp^^s  the  jurors  kr»DW 
not :  And  that  thc\  do  not  find  that  tcftator  cancellal, 
defend^t  deftrojed  it  i  or  what  became  of  it  they  know 
«  not.**     .    .       '       '  * 

I  {hall  not  trouble  the  court  with  the  infinite  ntimbcrof 
cafes  concerning  revocations,  but  only  that  of  Sir  H.  Killt- 
'f'l'ius  will,  reported  in  Hardr,  3  AioJ,  Sdlhild  ^d  Shcvieri 
Ca(es ;  ih  ^hxch  I  Ihall  ufe  the  opinions  on  both  iides  id 
[  288  ]  I'^y  opinion  on  this  cafe :  On  which  r\rin  firft  obfervc,  Aerc 
is  evidently  a  title  in  the  leflor,  as  niece,  and,  by  the  dr- 
cumftances  of  the  fumilv,  licir  at  law  of  the  teflator.  Tlw 
heir  at  law  is  grcatlv  f.i.uiircd  in  judicial  dccifion.s  ;  and  the 
maxim  holds,  inclior  U  fortior  eft  difpofitio  Icgis  ^juaiu  %lif- 
juilitio  homiiiis.    No  conjecture  or  implication,  other  than 
neceirary,  will  be  admitted  j  and  revbcations,  being  confi- 
dered  as  remitters  in  fa\  our  of  the  heir,  are  introduced  m 
circumftances,  and  by  legal  operation,  hivito  teftatore« 

Therefore  (Mven  76,  a  man,  fearing  he  was  only  tenant 
m  tail,  futfered  recovery,  in  brder  to  enable  his  difpofitioi 
In  fee :  But  this  recovery  bars  jiis  Will.  In  anothdr  ofif 
whei-e  a  man  was  about  to  make  a  feoffment,  btil  hcmg  nU 
it  would  hurt  his  will,  faid  he  would  not,  yet  did,  by  advice 
afterwards,  on  pcrfualion  it  would  not  prejudice  his  will  j 
far  as  livery  and  fcinn  had  L^one,  this  avoided  the  will.  And 
in  the  Ronu'n  civil  la\r,  wlu'ncc  all  our  nr'tions  of  tcrtanrwiir 
tary  difpolitions,  the  favour  to  the  heir  was  carried  miKh 
farther :  Therefore  a  will  made,  "w^herc  parents,  il^lers,  « 
brothers,  give  nothing  either  to  the  other  (for  it  was  ltd- 
procal)  was  tern^d  inofBciofum  teitamentum,  and  Cflfr- 
eluded  infanity.  But  afterwards  this  relaxed,  or  at  \t& 
cvaiionswere  found  \  and  ther/cfore  quantiiconqae  pars  legs- 
ta  fhved  the  complaint  of*  tnofficiofiim  tdtamentum.  Whs* 
IS  here  fet  up  in  bar  ?  A  will,  agaiuu  which  another  will  i^ 
found  on  the  verdich 

Nor  is  it  to  be  objected,  that  the  heir  does  not  fhew  this 
fectiud  will  ;  or  that,  f(/r  default  of  proof  by  the  heir,  that 

it  docs  not  make  ec^ually  againlt  her  ^  Ihc  Ihould  thercfuri 
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rail  of  iuppi>rt  10  her  title.  No  man  fhall  be  bound  to  fherr 
thzt  deed  wkereto  he  is  a  ftranger,  and  neither  claims  any 
thing  comprized  therein,  nor  in  right  of  one  claiming  under 
it.    And  this  is  held  i  o  C.  94,  and  Bro^k  motifly,  de  fak. 

Ndtber  does  U  lie  upon  the  heir  to  pfead  it  otherwiie  ikuiC 
geDeraUj;  and  accordingly  /^/mvJ.  410^  by  all  the  judges^  z 
pvty  in  any  tkle  bar  ihall  not  be  <3t>lsged  to  plead  moie 
thm  makes  finr  himielf.  A  man  ma  v  pl^  a  feoffinent  ge^ 
amlly,  though  upon  ci»idilkm»  vntiuyut  pleading  the  con<^ 
ditko*  And  therefore,  fuppofe  ejedtione  firms,  a  devife 
pleaded  j  you  make  your  replication  on  the  ft.itutc  at  mort- 
main. To  this,  in  replkiition,  the  pka  muft  be  of  the 
fa?ing,  or  that  the  devife  ia  to  the  imiverilty.  Suppofe  this 
an  ejedionc  firnxse  :  PhintifF  claims  as  heir ;  defendant  fets 
op  a  hft  will :  Flaintitf  in  his  replicatioDy  that  it  was  not 
a  iaik  wiU  *,  he  b  not  bound  to  £hew  more  :  But  fhc  muft 
ibev,  dthcr  that  the  fecond  vnUX  was  defeated,  or  elfe  that 
it  b  a  fonfirma^on  of  the  firft  \  fi>  far  at  lea^  as.  ihe  her- 
Calfis  concerned. 

h  the  caie  in  Cmfi^  £721,  the  ftoond  wiU  was  adjudged  [  289  ] 

not  a  revocation  of  the  firft ;  becaufe,  on  comparing  them, 
it  appeared  they  both  very  well  were  ton  hi  cent.  But  it  is 
incumbent  on  the  devifee,  claiming  under  the  flrli  will,  to 
/liew  the  fecund  is  confiftcnt  with  the  firil :  For,  prima 
facie,  it  appears  other  wile  ;  a  codicil,  and  not  a  will,  being 
the  proper  inArument  to  vary  %  and  a  will  (as  at  complete  in- 
firament)  natuvallj  intending  a  revoq^tion  of  former 
wiU|  till  the  contrary  can  be  proved. 

lfo»  do  I  apprehend  it  is  neceflary  that  the  juiy  find  ex- 
prefsly  in  words,  a  revocation^  if  they  find  fii^  drcum- 
Ibnccs  as  amount  to  one  in  law.  a  JP.  t.  LexrevQcat  in  ft. 
And  neither  need  fraud  be  found  exprefsly  on  the  verdi^,  M*«at 
if  it  be  plainly  apparent  on  the  matter  found ;  as  in  the  cafe 
of  Oliver  and  Robert  Jon  ^  lalt  term  ;  for  CX  fa^to  oritur  jui. 
In  the  cafe  of  Kill'vp't'iVy  the  jury  did  not  find  whether  there 
were  any  lands  at  all  deviled ;  and  t^he  court  held  it  imma- 
terial \  for  had  they  not  faid  fo,  the  court  would  not  have 
pitfuoied  it.  But  as  they  did,  the  finding  was  not  the 
vorfe  At  the  beft,  Mrs.  Harnvood\  claim  did  not  appear 
mtain  %  the  jvry  doubted  alt  ieaft  whether  it  was  not  de- 
fatted \ff  the  fecond  will :  And  even  foj  if  they  are  uncer- 
taki  whether  her  entire  interefl,  or  any  part  of  remat|i- 
cdbv  the  fecond  will,  the  conftruftion  will  neceflarilv  be  in 
the  ner.  uive  ;  quoties  cunquc  juratories  dubitant  an  uliquiJ 
iit  peruide  cit     u  uon  cliet.    ir if  they  don't  tmd  any 
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thmf  in  her  firKKirj  4e  non  ^tffdxcntstm  &  non  eanAoiSttl 
cfdcm  eft  kx.  Bi^t  it  is  fM,  diefwdinfl  is  ingrm&Acitti  lh» 
^ding  canao^  be  pd^erwiie  nfi  tipfi  jiviaeiicc.  '£b^ 
faid,      However  ihe  migh^  think  (he  fliouM.tafce  f«dt 

ihing,  fhcwas  d— bly  miiLikeR/'  Nowflie  was  gcnml 

ckvifce,  under  the  firft  will,  nor  can  Ihe  l.iy  cl. inula 
chiimbcTi*,  iuiici>  tlicy  fiiul  them  ex|>rtrsU'  li'.  \  ikil. 

Jf  a  doubt  rom.iins,  wliriher  the  wills  t  xlip>,      I  caxwiot 

but  ;hink  it  docs^  or  ough<^j  ihm%  iu  4utuU  DQA  prirfuwifs 
tor  tcftamento. 

Jf  the  will  flwkld  be  found,  I  think  tiie  knd*  nOff  Ht 
cend  in  the  mean  w{bjle«  as  p     4.  a6t 

yhis  I  fay»  wirfapiit  relying  m)  the  mwm,  tfa^  %  iMv 
pleie  will  i$  tgfy  b&o  a  revQ^^tipn  of  the  firft :  And  wtae 
there  are  two  wiUs  without  a  dsitc ,  both  are  void ;  hcgtJk 
one  is  fubilijuent ;  Apd,  which  ever  it  be,  it  r^vokc^  ^ 
former.  .  i 

There  is  almoft  every  tiling.  The  will  muU  be  prclosi* 
fd  to  he  (k  '  .idem  rt^,  i  S^hoivcr^  49,  '1  r.e  r!  "<'j>*^r!t!ua  fVaH 
be  prdiuncd  to  diilb*  in  the  ^li^r^lf  and  not  oniy  in  flK^ 

But  it  WIS  fa  id  vciy  ably,  at  the  har^.that  t]\c  court  msk 
look  into  ti^e  will  \  and  the  enu-i^  are  ^^iiibus  Ic^tia  •lA' 
tis  \  that  i^i  where  they  are  to  decide  l^pon  partkuiar  |V* 
mifies^  between  devi{ees«  or  on  .  the  whole  vtll$  fawtl^Hb 

Jt  makes  againft  the  defendant, 

'i  he  chief  jiirricc  fakl,  in  KtlUgrnvs  cafe,  "  We  canoot 

fancy  To  nnd  fo.'*  However,  they  fuurd  at  lal;  liief 
were  obiif^cd  10  fancy  iuinething.  And  Serjeant  Pimherti^^ 
\i\  tliut  cafe,  lays,  If  there  is  to  he  a  pidumptioQj  itiUi 
•<  lie  in  favoin  of  tlie  heir  at  iaw." 

But  whut  is  the  ei)b<tt  on  the  ftatuie  of  frauds  ?  In  Carth. 
it  is  faid  that  a  fcotfment  may  operate  as  a  revocation.  ^hlA 
Barley  ^nd  ,i}arky^  [C.  fed  qu.j  the  fevcnth  tpf>iil; 
king,  that  a  recovery  operated  as  a  revocation,  I  ^P*^! 
hcndy  this  cafe  <;9»ie$  within  the  worda  of  tho  ftiMi 
which  fays,  M  Uolefs  altered  by  another  m\\  in  fwntii^i* ) 
And  here  is  one  in  writing  fourul.  1  am  of  opinion,  thcic  | 
,is  fufBcient  groMud  for  me  to  determine  it  a  revocation.  | 

I  am  therefore  of  opinion  that  these  ought  to,b^j^«j|-i 
ment  for  the  plaintiff.  .  I 

Mr,  Juitiee  lUachJione — In  confiderin;^  this  fjKxiul  fcriistt 
1  was  at  iiril  inclined  to  think,  it  was  either  impcrfijft  er  it- 
.  pugnartt,  and  therefore  that  there  &Quki  have  been  a 
lacia^  de  novo  %  op  further  confidcratia&»  I  think  it  ii  «■* 
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ikr.  Hot  knpearfiB^j  £pr  t](i^.l|^ve  loutujl  ^vqr^  ttiing  tlicy 
cai^  ai^l    w^iiuld  b«  fupcrtluous  to  order  a  new  jury ;  not 

repi^Q^Uit,  becnufe  1  can  con^vx;  a  cafe  in  evidenccj  which  , 
v;ould  wan  :.:u  luch  a  i;;.ajng,      tc fta tor  i-yjiig,  <f  He  h.id 
"  made  a  new  will    hwt  no  roati  ll>uuld  know  i^i  wliat  till 
"  aiui  liijj  dciiiJi."    l>ut  tliough  the  iiiiJin  i  may  be  gooJ, 

to  thcle  partkularsy  yet  the  circumftaBcci  niay  be  to  ilea- 
clcr,  as  not  to  w^rant  our  determination  in  overfetting 
1^  9»4  apparent  diipofitlon.  They  findi  that  the  plahv 
tiu  was  atinod  ab(oltttely  lUiiplieriLed  ^  ^hc  hxik  wiU^ 
ythkk  k  9W  euftiag,  and  apparent  legally  b^orc  the 
coort ;  tluy  Hnd  at  recon4  w|^ch  appears  ^otj^  nor  is 
vgjf  where  to  be  found. 

I  fli'jU  not  enter  into  tiic  cnnle  and  uncertain  opinions  of 
farly  times',  bui  iLall  enter  into  the  cale  ot  Sir  //.  Ki//igrezv\ 
Will,  )uii  ^ifcvious  to  the  Itatutc  cf  fraud*  ;  which  paiied 
before  almoit  all  die  courts  law  aud  c^vuty>  and  inmlly 
into  the  fioufc  of  Lords. 

Ti^  I  apprehend,  wa»  this:  Sir  H.  KUiignw^  in 
1 6441  ina(le  a  will  in  £ivour  of  a  Mrs.  Berkeley^  and  a  natu-^ 
tal  ion ;  in  1645  he  Qiade  a  iecondj  wlvif:h||  like  thisj  was 
fierer  found. 

Soon  after  the  refioration^  the  court  dire£^ed  an  iilue  to  [  ^9^ 

\tt  tried  by  a  jury  of  the  county  of  Cornwall^  whether  the 
U'ill  was  revtilvLJ.  The  jury  liiid  gencrallv,  iluit  it  was  re- 
voked. Serjeant  Miiymrd  reports,  i  Sbo-w,  that  the  old 
geiideman,  meaning  Lord  Hahy  wondered  what  the  jury 
could  mean.  A  feeond  ill'ue  was  ordered  in  BcykJJytre ;  the 
jury  ikid  fpecially,  that  he  made  a  feeond  will,  «<  aliud  tef- 
^  tamentnm  \"  but  do  not  find,  that  he  deviled  any  lands 
by  the  feeond  will  \  a  third  trial  was  gifoed,  but  the  par* 
ties  decUaed  it^  dcipairing,  I  prefume^  qf  any  mpre  tight 
Qpon  the  fiscond  will.  The  court  was  of  ctpinion,  there- 
by on  the  finding  upon  the  feeond  iflue,  that  it  not  being 
found  whether  there  were  any  lands  devifed,  it  ftood  indif- 
tcrci.icr  :  And  accordingly  they  a Jjiidfrcd.  2  Ca^ .  2.  ILtrdr^ 
374.    And  on  this  groined  xIxk",  third  trial  wa^  oflcred. 

After  this,  it  came  before  Lord  Nottifigham,  in  the  court 
of  Chancery  \  and,  10  Itup  the  merits,  his  l^ordiiiip  grant- 
ed a  perpetual  injun<St;on  ;  Buts  fome  time  after,  they  iuc- 
ceedcd  better  with  (lie  Dviaiker  of  the  RoUsj  and  ib  g^^t^rid 
of  the  injun£tioii« 

'Hub  cafe  is' very  wel^  repprted  3  Mo4*  203,  9nd  1 
I46»   It  is  aUb  reported  in  Cuntterhcht,        but  very  iU. 
'X3ie  argument  being  on  the  feeond  day  from  King  W'dUam*^ 
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landing,  no  judgment  was  given  «t       time  $  aad  aQ  thfife 

jndgcs  were  removed  at  the  revolution.  But  in  Trimty 
term,  ^  .  judgment  was  given  for  the  plaintiff,  who  made 
title  under  the  iirft  will ;  A  writ  of  error  was  brought  ioto 
the  Houfe  of  Lords,  to  reverfe  the  iudgment,  but  it  was 
alhrmed.  And  hy  Salh/d,  592,  it  appears,  the  court  were 
of  opinion,  that  it  might  concern  other  landsj  cur  no  hodi 
at  all,  or  be  a  confirmation  of  the  former. 

It  has  been-  admitted,  and  rtc^red  as  law,  befiare  wA 
imce  the  ibtute  of  frauds,* -ftir  near  an  hundred  yearS| 
a  lecQttd  will,,  no  where  ta  be  fmmdj  cannot  operate  as  ai^ 
vocation  \  and  a  will  which  is  not*'nccei!anly  inconiiftent, 
ihall  not,  where  the  contents  appear,  operate  as  a  revoca- 
tion y  and  tlierctorc  in  Convard  and  Marjhclly  Cro.  E,  721. 
A.  devifes  lands  to  his  youngeft  fon,  and  his  heirs  ^  aiwi 
afterwartk  remarried,  and  by  another  will,   devifed  ibc 
land  to  Ills  feme  for  life,  paying  annually  a  rent  to  the 
youngell  ion,  and  hb  heirs.    Whether  this  be  a  revocation, 
was  the  quefbion  ?  and  held,  not ;  but  both  may  fhflA 
nnlefi  mantfeflly  contrary.   In  the  prefent  cafe  does  it 
pear  the  (econd  will,  muft  be  mconiiftent  with  the  firft  i  ' 
It  is  obiervable  upon  the  cafe  in  Hardr^  my  Lord  Htk 
agrees  with  the  reft  of  the  Barons,  in  thinking  that  tbel^ 
cond  will  not  appearing,  docs  not  revoke  tlic  UvW  ;  thon^ 
[  292  3  he  thought  that  a  fubfciiuent,  independent  will,  wiietlic? 

confiik*nt  or  not,  even  though  of  chattels  onl^,  wjhiIk 
operate  as  a  revocation. 

\  rely  on  the  cnfe  already  cited^  that,  where  the  matw 
flands  indifierenter,  it  may  concern  other  knds^  or  no  laiuh 
at  all,  or  may  agree  with  and  confirm  the.former.  There  mwf^ 
finding,  but  that  this  fecond  wilt  is  not  an  exaft  traoferifiai 
the  former.  The  jury  imd  a  different  diipofitaon  %  this  uAt 
have  been  found  without  a  fpecial  jury.  How  does  it  &ml 
Was  it  of  lands,  or  not  ?  Was  it  real,  pcrfonal,  or  nuxnll 
Did  it  cnl.irgL*  or  leficn  iiic  tiwilcs  of  the  former?  How 
did  it  affect  Mrs.  ILirnvood*^  tl.iini  r  Did  it  lake  it  awav  en- 
tirely, or  make  a  change  in  it,  as  to  ionic  particular  iuuiiar 
tion,  or  leave  it  entirely  untouched  ?  .  *  . 

It  is  imix)iiible  to  Imd  an  anlWer  on  the  verdi^  to  ant 
of  theie  q'  K-^ums;  and  yet,  without  one,  without  our 
ing-more  fully  than  at  prefeht'  the  purport  of  tl^  9ot0i 
will,  how  are  we  to  determine  that  Mrs.  Har%u9$(tn  apjilw 
claim  is  defeated  by  it?  A  mourtlbg  rbig,  or  a  faMmV 
would  fatisAr  the  finding.  '  -4  *  . 

'      .  ^  So 
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So  ttri£^ly  was  revocation  interpreted,  to  avoid  prcjii- 
im.to  an  clfablilhcd  even  before  the  ftatute,  Cro,  dir. 
jfm  Teilator  devifes  certain  Icgacrei  to  his  brothers,  and 

Iflterperfons}*  afterwards,  in  the  Ipace  of  lome  years,  £dU 
isg  lick,  he  was  aiked  ^ueftlons,  concerning  whom  he 

IvQoSd  have  executor,  and  of  his  funeral,  ^r.  and  farther, 
was  uc^.-  'J  to  give  legacies  to  his  htacr,  brothers,  and 
uhcr  rciauoris*:  Said  he  would  nut  give  or  leave  thenv  .my 
t^D^.  All  this  was  was  fct  ddv/n  in  a  codicil,  nntl  proved. 
Whether  this  was  a  revocation  of  the  legacies  to  the  two 
plalmifis^  And  determined  not^  on  the  cafe 
iTudc;  and  fo  decreed  by  the  Lord  Keeper,  afllftcd  by  the 

jikiar  of  the  Rolls>  uid  the  three  judges,  Doddridgt  ^  J>nis^ 

\mk  Crtit :  For,  non  conftat,  what  the  teftator  meant  by 
Me  words,  and  upon  fucli  doubtful  fpeeches,  to  nullify  a 
inU  iidvilc  Jly  made,  without  clear  and  pcrfpicuous  revoca- 
fhall  not  he  admitted.  80  liere,  aon  confliit,  what  is 
^itint  by  this  different  difpofuioTi,  or  to  what  it  extends : 
And  we  cannot,  to  help  the  diiiicuky,  go  out  of  the  ver- 

I  ifi&l  for  I  take  it  to  be  a  fettled  rule,  that  noth'mg  fliall  be 
pidbsed  on  2.  (pecial  verdlt^t,  except  by  neceflfary  impiica^ 

csoept  in  the  cafe  of  fpoUation,  where  every  thing  * 

I  SiB  \t  preTomed  agaiuft  the  fpoiler.  But  here,  the  jury 
iai  a  ftrong  negative ;  for     they  do  not  find  that  tcftator 

'■cancelled,  or  defend. mi.  Jcliroyed  it."  Ami  if  nny  pre- 
fumption  cuiikl  be  admitted  011  any  v  erdl^n:,  the  law  will  cer- 
tiinly  never  prclnrne  a  rnmc,  in  any  in  I  Urnre.  However. 
It  is  faid,  fomething  mult  be  prclumcd  on  both  lidcs;  and 
if  that  be  fo,  the  fcales  ihali  preponderate  In  favour  of  the 

I  fccir.    But  a  negative  is  no  prefumption,  that  lands  are  nor 

I  MriUnd  ;  t^t  a  will  is-  not  revoked,  and  the  like :  This 
M  not  prefuming ;  it  is  a  c^ueftion  on  matter  of  fa£^,  and  the  ^  ^ 
ffMlies  to  be  made  on  the  other  fide,  non  neganti  fed  af-  ^  ^ 
finmnti  incumbit  probatto.    And  in  this  call-,  prei\.inptions 
neccffary  for  the  heir,  btit  not  for  the  dc\  illc  ;  who 
fhirws  a  plain  title,  and  puts  the  oppolitc  party  to  tkcpulitive 

,  proof  of  it  s  bi  ing  deteuted. 

And  here  too,  the  cuftody  of  the  fecond  will  is  never 

I  'ftwJj  to  be  preiiimed  in  the  devifee  of  the  firft:.    For  if  it 

'  W'^^uhft  her,'  it  would  have  been  entniilcd  to  any  body's 

i  iMk  liiit  her^s ;  if  for  her,  It  matters  not  who  was  entruft- 

l-elUttft.  . 

Revocations  of  devifes  (and  the  fame  may  be  faid  of  ufes) 
m  ckhex  knmcdi^te  and  dirut,  ur  coulUuctive. 
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The  former  ipectes  of  revocations  be.iiltli0(liicc4b7 
parol)  beft>re  the  (latute^t  in  ih^  mo(^  improDer  flaann^}  Tfii 
thefe  the  ftatu^  proT!4es  agaifift.  With  re^ieCl  to  die  oAcr 
forts  I  y^ff^  ^92^  it  is  reported  Ijord  Hari^mcki  ^ 
«*  Theic  pf  the  ftatute  (referring  to  the  6  f.)  vem 

exprcfs  d^cluilon  of  any  other  means  :  For  the  words 
againll  tlic  cUufe  are  botji  negative  and  affirmative" 
And  in  yf///;;r,  it  mufl  purfue /.  6.  which  lection  is,  "  No 
**  dcvifc  in  writing,  of  lands,  tenements,  or  hereditaments, 
**  or  a^iy  tl  ufe  thereof,  lhall  be  revocable,  othcr^iic  than 
*<  by  fome  other  will,  or'^oiljcilj'  in  writing,  or  othcrnpl? 
ing  declaring  the  fame^  or  by  burning,  cancellings  tear- 
ing,  or  obliti^ting  the  fame,  by  the  (efta^or  htmfel^  or 
in      prefence,  ai)d  by  his  direclio^s  and  cotileat.  tst 
all  devjfes  and  beqitefts  of  lands  and  tenements  Oxsi^ 
tinue  in  force  imtil  the  fan^c  be  burned,  cancelled,  torn,  or 
"  oblitcr.itv  J,  by  the  telt.itor,  or  his  directions,  in  manner 
<*  aforcfald,  or  unlcfs  the  fume  be  altered  by  fome  other  will 
or  codicil,  in  writing,  or  other  writing  of  the  devifor, 
figncd  in  tlie  prefenee  of  three  or  more  witnefTcs,  dcchr- 
**  ing  the  fafiic."    Wlutcver,  then,  Lgrd  HaU's  opinioD 
of  a  Kill  of  chattels  revoking  Innds  might  be,  b^n:  theftli* 
tute,  it  cannot  now  be  law  i  ^\\  prefum])tive  revocatiom- VC 
at  on  end.    ^d  very  probably,  if  the  time  is  cqp)Mfff4i 
Ijord  Hai/s  opinion  in  that  cafe  ^avc  rife  to  tlia^  pfUit  of  4^ 
ifcitute. 

The  attempt  is  liithcrto  unprccct^iented,  of  dcftrovrng  oCf 
v.iiid  will  by  unoiher  J\lrhcrt(>  unknown  :  And,  whatever 
favour  tiK*  liiir  may  mcj  it  in  t lie  eye  of  law,  I  will  venture 
to  ailti  i,  claim  is  not  more  fiered,  in  a  free,  commercial 
couatry,  lhaa  a  valid  and  appurcut  tcltamcQUv^y  .di^KI^ 
ti(»n.   '  '  • 

If  there  be  any  quefllon,  it  fliall  be  between  the  devifec* 
of  the  iirit  and  fecond  will  ^  but  never  to  lei;  in  ttv^  heir. 
And  3  Ahd,  258,  goes  (lill  iartW:  JfoT  ^  ptooHiff  O 
ejectment  jnade  title  as  hw  at  l^\v the  de^danf  uil4pf> 
j  will.    The  plaintiff  prodiiced  a  fubfequcnt  will,  atteftedby 

three  witneiies,  but  nut  in  prefenee  of  tcaau  ix ; .  >vhicK 
il^ough  not  g<»?  J  as  a  will,  they  contended,  might  be  good 
as  a  ic\ucajiL>n  i  fur  that  it  was  a  writing  fulHcient  under  lin 
-ft-aTutc  of  frauJs  :  And,  upon  the  iirft  arginnent,  it  w.as  ad- 
judged for  tiic  defendant,  *'  that  a  fetond  will  jpuft  pC  a 

"  o()(xl  will,,  ui  all^it'^  circtvnft^es  fo.4fe.vojve 

v.  ill.''  It  is  rq>orted  allQ,  "  i  '  Shw'/igi^y  and  the  f.OffJt,  h 
Lardru',  80,  that 'the  fecond  will  cannot  be  gwd,  as  W<C:- 
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fffeof  lanA;  and  yet,  that  It  cannot  opefatcas  a:tc%  cJc:.tloir, 
rcQtnrr  to  the  intent  of  tctlatrix.  And  m  the  cull'  i  //'. 
54^,  Lord  Cc^ii'per  recoghrzcd  the  cnk  of  EcL  /fyhn  aid  .9/» 
beaiirc  the  devife  of  the  (amc  btids  to  tlie  fume  pcTlbn. 
i  And,  for  ought  appears  in  the  cafe  before  iis,  this  in^iy  even 
ftiqgal  dcvIfc  of  the  fame  lands  to  the  fame  pctilbVi.  And,  if  thd 
fioandWittcoiitnned  ai  dtScrent  difpolition  to  a  third  pcribii» 
tht  fifft  tiffi  -im  ae(lroyed^  on  a  fuppo&ioii  mt  the' 
flABd'ihts  g<jKxl,  this,  he  fitd,  flwwrld  ncv^r  terin  the  heir/ 

Aoigh  the  fccond  tin-ncd  out  to  bo  void,  any  more  thnn  it 
ortccWinz  br  miftakc,  w-hcrc  a  tclLitor,  jirk  in  beJ,  and 
with  tivo  wilts  under  his  piHmv,  fhould  ocdcr  his  friend  to 
ancrl  the  I;\fb,  who,  inftv..rLi  thereof,  cancels  the  firf^.  * 

A  fecond  dcvifee  might  arail  himfclf  of  rt  difttrcnt  difpo- 
Qdotj  to  miintain  atn  cjcOmcnt ;  but  tlic  hel*-  frtuft  jprove  a 
wnd  not  z  difibrenr  difpofition;  Fqir,  Lord 
(ajs  abovcy  ^  the  meaning  of  the  fecond  trill  trrff 
^  to  give  to  the  (econd  devifee  what  it  took  from  the'firft  ; 
"  aod  if  the  fecond  awld  tlike  nothing,  the  ftrft  could  loft 

nothing.** 

1  fear  I  have  be?n  toO  Inn^ ;  b\it  the  lun  ^lrv  of  the  Ctll, 
mJ  the  grcatntlV  of  the  opinions  aouini'l  mc,  cxtortod  it  ' 

I  mnn  me.  I  arpprehendv^^hat  |t  would  be  of.  vety  dangcrOi>' 
conAiqiicncc  9  U  w\3iild  Ict'ln  perjuries  inntini(Jtable,  Vind  fci 
afide  die  fla^Qte  of  fwud^  ehtfrclf.  ,  Either  in  expreft  revo- 
ddoii  ihohid  be  fount},  i^'  htSx  conraats'  ctf*  a  -wilt  a<;  the 

«*t  may  deafly  fee,  "  ^  '  * 

liaft  of  all  fliould  It  Vhe  cafe  dT  an  heir  at'ln w ;  \^h'o 
fnight  kcc^^  a  fecund  will  pri vr*tc,  and  yet  uvnil  him'lelf  of  ir, 
as i revocation,  by  railing  conjecture*;',  whrch  common  (cni'c 
♦ill  pfefuine  thnt  the  fecond  xN-ill  was  not  a  mere  copy  or 
trkiicnpt  of  the  firA:.    And  therefore,  1  fhink,  judgment 

.  fcr>hc  def(^d.mt. 

ilr.  Jiiftice  GcM-^^eSfh^  with  the  opinion  of  my 

;  lAleaM^  'hiMher}  ^^entiedf  catkixt  with  t)ial  bf  my 

1  tike  the  eaft  to  be  entrrtSr  ndvrf,  tmd  nothing  firnilarr 
^?lbu:  the  cafe  allildcd  to  of  Rr/Jlr  :  For  there  the  jury 
,  uid  not  find  any  lands  devifcd  by  the  fecond  will  j.  the  Ci^urt 
'   Wd  it  immfttrrial.      *    '         '     *  * '  * 

The  court  bf  King's  Bench,  nt  foinc  diltoiidc  of  ycirs,  L  ^95  ] 
;   Hid  in  ^fFeft  the  lame  cafe  befox^e  them,  'ft  may  be  (ufBci- 
cijf  to  r#,  'thSh  k  itppcsttcd  «6  be  the  fenfc  6f  the  Var,  Knd 
«fl»di''cMfatf»  tbikt  'a  'iecditd»  if  h6t  ifoniiilbnt  tiith  the 
fiifhlfep,^'wtf«dd.'9tolmt^^  Tttdeed'/thoiigh 
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hf  the  words  of  the  ftatittjB^.frfods^  an  cxprdi  dcvjfe  of 
«  lands  is  made  needlaiyy  or  an  cxpreA  revocatk»nt  in  «mu 
ing,  yet.  Lord  Confer  held,  in  the  cafe  before  cited,  that 

where  there  was  a  dc\iic  of  chattels,  with,  cxpiei^  vvoids  of 
i-;;vt>cation,  it  fhould  revoke  lands. 

I  I  ukc  it,  from  the  e?ctruordinary  application  and  learning 
of  thoi<;  who  dflcuiied  Sir  //.  Kdltgrew's  will,  that  a  Iccond 
will,  not  con^iltent  with  the  iionner,  is  a  rcvocadon^  tor, 
Maxim.  voluntas  ,  teibitorb  eft  ambulatom  ufqite  mortem  .*  And 
revocations,  h/  operation  of  law,  are  not  exdudcd  by  tltie 
ftrong  words  6i  the  ftatutc. '  And  the  tnfcittioa  of  the  trf- 
tator  Is-not  ^nece^ary^  for  even,  againft  k  the  operation  cf 
law  fhall  jrevok^e  a  wilU  Andtt  thmk  it  never  has  been 
doubted,  that  difpofitions  of  truAs,  which  are  exprcftlr 
mentioned  in  the  cighih  kction,  arc  TiOt  more  revocable  by 
operation  of  law  tVinn  a  will,.  Kven  marriage,  and  birdi 
of  a  child,  has  been  held,  by  tiaree  learned  judges, « a  iC¥<h 
cation.  .  *  " 

There  are  three  points  to  be  coniidered  :       -  » 

I  ll.  Of  the  cxiftencc  of  the  iccond  wiiJ. 

2dly,  rhe  etieck  of  tt's  non*produ£tion. 

3dly,  It's  coniiftence  or  inconfiftence  with  tliefonner. 

As  to  the  firft^  the  ^ xiftence  of  -  the  fec^ofid  will,  thej  do 
not  find  ther  teftator  canceUedt.  or  defendant  deftroyed  it 
This  h  (iinilar  to  the  cafe  in  Hardrefsy  which  Fitich^  the 
llilicitor-gcncral,  cojueuds  with  the  court,  th.it  the  finding 
of  the  jury  was  good  there,  which  was,  that  they  did  nctt 
had  any  1 -ads  devifed  ;  for  that,  this  beiTiy^  matter  nf  f,Kl» 
fliail  not  b<?  nrehimcd  by  the  couit ;  And  very  properly  cr- 
pares  it  to  the  cafe  of  fines  without  proclai^tiqt|%  iie^*^  ^62. 
if  a  (nii  be  fpiuid,  W  no  iindingof  prpiqllanii^tioBSi  the 
court  fliail  not  'pntfume  any.:  And.  in.tiat  ct(ei(Jf  thcjoiy 
had  found  that  they  did  not  £in<f  there  wor^j^:  pfb^JiyBii* 
uons»  this  would  have  made  the  verdiftnsver'a  M^hit^tbe 
worfe;  for  it  woiiui  have  been  only  a  fuller  ^xplanatton  or 
rhcir  mind.  Thus  1  take  it  liere  ;  when  a  will  is  ioujylf 
the  prclUmptlon  is,  tliat  it  exifts,  till  it.  be  prq-vcJ  to  tbc 
rr  iurary:  And  the  iinding  oi  thcf  jury  lea^^es  iLut  al  kait 
uiilouchcd,  and  in  it's  full  vigour.  .  ^ 

r  296  ]      -As  to  the  fctoniT  quell  Ion,  of  the  citccbs  .of  it's  non-f»ro- 
du(^tion,  whoever  has  the  poili:ii|on  of  one  tcilamemary 
-  ^     '  difpotiitio^  ma^  ifc  prciunicd  to  h^ve  the  po^^^on.  of  aUi 
and  can  comr  uj*  thera.    It  is  caibn  to^ifuppofe  the 

heir  dcflrqyed  it^' 1^  l\o  is  almqjt  .totally  difinl^^ 
fird.   N«)xt,  the  liudiug  doe;^  noutake  away,  the  juisfoaip- 

'      '         ^  tio? 
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<levfee  hating  the  vriU  in  her  poficffion.  if  it  ^ij^ 

not  even  ftrengthen  it«  *  > 

Wemmtat  leaft  iuppofe,  if .  that  arowd  is  nqt  tenable, 

:i.uilic  v.ill  is  miH.iKl  or  \oi\:  And  then : the ; finding ,» 

gtKHi,  airJ  die  evidence  properly  admiluble,  at  commoil 

liw.   'Vac  inry  find,  that  what  is  become  of  it  they  know 

not.   The  jury  in ///'/rir//  ami  B^ftt  find,  .laid  teilamen- 

ttt©,  in  wnting>  which,  by  the  iuw  ot  evidqticc,  fpcuk:»  4^ 

wdla&9  the  ilatute  cif  frauds  as  before. 

ft  h  tm^  the  ftatute  of  frauds  requires  a  will  In  writini^ ; 
butif  the  .viU  exiOs*  the  defendant  is  prefumed  to  Iiavc  it  i 
if  loft,  kmttft  be  proved  as  U  can.  .  . 

3dlv,  I  think  wemuft  take  it,  that  the  jury  &id  abfolutcly  Maxa». 
adilici  au  wiU:  Qni elicit  genenditCT nihil  cxcludit.  U  they 
had  thought  the  difpoiition  diftercd  partially,  they  would 
have  faid  lb.  1  can't  lielp  taking  them  to  underftand*  that 
the  general  dilpoj.cion  was  ditferent,  thun-li  in  fome  p;irti- 
cuJars  it  may  agree:  And  this  i$  certainly  .i  rcxoLatiuu. 

But  fuppofc  them  not  to  be  taken  fp  generally  *,  and  that 
it  be  iinceruin  whether  a  gencnd  or  a  partial  diticrencc,  yet 
it  puts  the  devifee  to  her  title. 

The  title  of  all  fees  J8,\prima  facie,  in  the  heir  i  it  mult 
he  taken  from  him  hy  dear  and  vhexceptional)le  title,  and 
the  devifee  is  an  ahatrix,- unlcsfe  .Jhc  flicws  a.  written  title 
againft  him.  i  he  heir  is  faid  to  be  the  favourite  of  tlic 
Uvv,  but  this  is  not  Itr  iaiy  true-,  for,  in  the  fcale  of  «qual 
luftice,  there  is  no  favourite  ;  but  the  law  fees  a  clear 
title  in  the  hor,  and  thcrdEorc  .will  export  cuu^mty  to  over- 

fait.  '  ' 

I  can't  fubfcribc  to  the  obiter  dictum  of  my  Lord  Coiupcr  , 
in  the  cafe  alluded  to  from  Pecrc  IFiliiams,  who  fays,  it 
the  devifee  was  different  imder  the  fccond  will,  and  the  lirft 
wn  deftrojed,  on  a  foppG^irUon  that  the  fecood  would  be 
good ;  if  afterwards  the  fhcond  turns  out  voitl,  this  fhall 
not  let  in  the  heir ;  nor  take  from  the  former  devifee,  to 
v-u  in  him.  rhis  would  be'  finally  to  veft  in  a  perfon  in 
whom  tinaOy  the  teitator  did  not  mean  Jt  (hould  veft,  in 
prejudice  to  the  heir,  who,  prima  facie,  has  the  thle. 

But  are  we  clear  that  the  heir  had  not  at  lalt  the  favour  [  297  ] 
of  the  tcuator,  and  that  a  pcrfon  entirely  a  ftraugcr  to  his 

o  i  Ihould  fwcepall.  The  prefumption  you  may  fee  m 
Stmfthsrfu  160,  by  very  ftrong  cafes  carries  an  almoft  irrc- 
iiiUble  bias  hi  iavoiir  of  the  heir.  And  the  teftator  in  his 
iccona  Will  might,  tf  I  may  &y  fo,  b*  in  a  more  perfcdt 

ftate 
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1^  61  tahity,  ihi  the  A^tttnd  itg^  to  the  heSr  hitc 

T  "Will  <flte,  afe  the  hcirV  being  a  favouritit,  tchnt  Lord 
ILird'ii;icke  laid  ia  r.ifc  befdrt  hiiTJ,  t\*hich  wa^  taken  by 
the  aftcrti  ards  Lord  Chief*  lufticc  ii^i!i)iof,  '^^O  vas  evca 
then  eftecmcd  remarkably  atcnrste  in  h^.t  nctc^. 

"  Inhere  arc  a  great  varkry  of  cafes  artificially  liiftir!- 
gui(hed|  coiicenu^g       fato^iV  iW:[\%  fhcwn  to  an  her 
««  at  law.    [As  vchctt  pfcfornDtidUs  :itc  taken  frbm  rhiagk 
of  circittiil^ancbs,  or  from'ftot  aft  er  faying  cf  thetrf* 
tata?,  whciitc  it  is  coftdudcd  ft  might  be,  that  ^  tdh- 
tor  meant  to  make  an  jkheratlon  in  hk  will  ]  Thism- 
*«  fbnihg  1%  ft'mctitnes  rjlthcf  forcicd,  iind  perhaps  not  a  litdc 
•<  too  rotlncd  \  but  Tthcrc  there  is  a  fccond  will  there  is  no 
i'uch  diiiicuity  *,  and      wny  tVo  tin  injuftict  if  we  difinht- 
rit  the  heirj  but  the  claiiii  of  ihc  dcrifefc  being  tit t3 ted 
<'«       iinrH'tninty,  tht^re  i«:  no  fnch  danger."    T  thcrcfofC 
of  opinion  that  jndg:nont  ihoiiid  be  for  the  plaintiiF. 

Lord  Chief  Jniiice  Dt:  Gr/^v— -There  ran  be  nd  occaSon, 
after  fo  learned  and  a'ccarate'a  difcaffion*  to  entettncD  ad 
argument.  I  will  ftatc  my  opinion  ym  detached  i^roimd^.— 
It  a'ppcafrs  clearly  to  every  one  who  c(mfider!i  the  febic^ 
that  the  heir  has  an  origihil  and  filbflanttve,  the  Aeviite  a 
dependant  an5d  derivative  title,  fuppoling  th6'  fimc  SSfdr 
tion  cor.tlhuc  to  the  death  of  teftator. 

The  tcfutbr  is  prcfumcd  to  have  continued  in  his  inten- 
tiun,  till  it  IS  proved  he  h.is  done  th^  contran.^;  fo  where  a 
change  of  intention  np[K-ars  tiu^  (xmc  confHncv  is- pri„f».irned» 
till  farther  alteration  is  apparent.    It  appears  too,  that  a 
per/ott.mrtV  make  an  alteration  gi*fidaally  by  dtfi^rent  dlfpo- 
litions^  in  difVcrcnt  iiiflruments.    T^*^-  irtay  'fee  the  difficultj 
m  th^  tiife  CV<?.  £.  Cowafi^iA  Marjbally  a  todicft  is  an  in- 
ftnim'ent  to  vary  \  a  will,  16  itsfdhift  fticii^  import^  fliaOk 
intended  &  fhtl  declaration  whift  fhSiR  be  done  after  thfe  tet 
tat6rVdeath  ;  and  thei-efofe  a  ftict)ild,  rerocaricm  bf  the  ftr-  j 
mer.    Th"^  court  with  grc:it  cuution  nnd  pnidenc*.-  Tiid  there,  | 
it  fliall  be  only  a  y^vocation  pro  tanto.    1  take  it  to  be  right  i 
wiiat  niy  brother  Bladflcue  faid,  that  It  was  the  linal  opini-  ' 
-  O.I,  thr.f  ^  V/itl  flmll  nC't  be  preflliticd  ipfn  fjcbo  a  Tt^vocatior 

'jf  the  former ;  but  t!  ,e  court  fhali  fee  the  contents.  Iki 
tlic  variety  of  tri.iLs  Oieved  great  hdltation  ;  and  though  it 
Hands  finally,  and  lo  1  .\\\  ^jUittg  to  takfc  ft,  that  a  feooml 
[  2g8  ]  >vUi,  i<rth6iif  lobkhig  intt>  The  tomcnts,  fhiiR  not  Tenfa 
the  iSirmV  fer/  if  Jou  tafi  loiVk  fofar,     to  find  Ail  thtn 
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ptBoi^.fS  sx>c  the  laft. 
At  let  OS  Ibppoft  ^<t&!n  Mto^Mralid  Bufiktoimi 

Ikb,  not  that  the  will  could  abfolutdy  not  be  iound,  Irat 
ujt  t'lc  rcit  being  ddlroycd  by  lire  or  vermin,  there  rc- 
saiucd  only  the  fignature  of  tcibtor  with  the  date,  and  at-^ 
fHbtW!?  of  the  three  iubfcribing  vvitneircs ;  and  thclc 
vr.j^  itt  the  beginning  **  1  hereby  revoke  all  former  willsi*' 
rlii*.  a  not  merely  a  revoking  but  a  difppfing  will  •,  for  tfarpril^ 
i^gtht  oAer  tntiy  tfae^ireiraald  ha^e  pd^eted  the  pttrpofe 
fl(  SDRicaftttL  T  cohdeive.  Lord  CovJfet  maf  be  tiUderftobdP 
M^padidoini^  t^ocation )  as  If  it  wm-^^  *il  fucb  a  de- 
Wiise  ean  take,  -that  then  th«  former  will  be  revoked; 
"  riicrc  if  the  fccond  devil'tc  bv  event  cnnuot  take  tlic  for-' 

*  mcr  vrWl  ihall  ilund.**  If  a  man  had  devifed,  I  hereby 
^  difpotc  of  all  my  xvOrl^ffv  H\?tv  2^  follows I  n^^prehcnd 
Mman  could  claim  under  the  tormcr  AvilT.  It  in  this  cafe, 
^  iiad  been,  "  whereas  I  have  difppfcd  of  the  greater  part'' 

of  my  cftate  to  Mrs.  HaHiw^t  I  hereby,  make  a^fitrent' 
Itioa  1^  thisi  I  dOncdve;  would  late  prevemed  her 
faerfcdf  nnder  the  lormer  wiill      '   •  ' 
caft  of  ' XicKh  and  Atfrtj  it  :»ppefars,  «  that  the 

•  nnidng  a  new  inibniment  prcli:n;cs  ro:..c  v.!iangc,  I  ut  nuy 
not  be  of'  itfcif  lufnciLTit  to  revoke."  Ei:t  it  will,  if  there' 

i^ither  cfmimftancc*;,  as  if  thd  iitu^.tlon  of  Iiis  f'.mily  was' 
ft  general  at  icM\  the  lumc  as  before,  his  eftatcs  the  fame ; 
k.  makes  a  will  with  three  attefting  whnefTes,  (which  %ra$ 
^weftSzry  as  to  perfbnalty  but  to  real  only,,  and  Mr.  Lmj, 
'n^perfotx  vctf  co^e;^int  jrf  courts'  gf'hw^  and  a*^^ 
^bwyer . )  'Ghriiftlftltitdi  bting  fuch,  daltfting  imder  r 
Mbtive  tide  you  nhift  fhew  me,  rahd  thene  t  ground  mf 
i6|Bmt,  in  which  I  am  furry  to  dfffer  from  my  very  Icam- 
brother  B/acifione  ,)  iioihinr  I.as  bc^ii  done  by  the  fecond 
^  to  afFe£t  your  claim,  ihew  mc  that  the  difpofiiiun  of 
■^.c fccond  varies  not  as  to  you;  and  we  are  fatisficd.  C;m 
M-s.  fjarwood  maintain  her  title,  ^^athout  prefuming  f.  It 
BBiftlie'prcfained  the  fccond  will  dc^es  not  concern  lands,  op, 
^^Ijp^sf^f  or  jtmly  ih  an  eftate  for  life.  ' 

|P1  may  Jbc  otfaerWife,  I  appreho^d  that  a  wiH  may  be 
eifllpDe  of  fSila^t  contents,  vet  if  we  can't  prodnce  the 
Mt^nent  there  wiQ  be  no  effe^ :  and  yet  no  man  (hall'fu& 
^'X  for  lofs  of  cviuciicc  iii  wrking,  by  lire  or  luibioiLunc  j 
•indevcn  records  ihall  be  proved  as  they  can. 

What  is  the  cnfc  of  two  \w\\h  v^'ithout  dates  ?  J.  takes  by 
^BTiriil,  if.  by  another  j  both  ^me  in  czcluilon  of  the 
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bcir  :  And  yet  as  neither  can  prove  as  againft  the  other,  the 
tttiey  the  court  will  not  arbitrate  between  the  panics,  will  not 
^  MCxnIt  them  (as  might  appear  on  the  principles  of  natunl 
^99  J  ju^ce)  to  divide,  but  the  heir  atJbwibnds  aloof  agaioft aii 
the  world,  ai^d  ^ys  till  fome  of  you  can  prove  an  tafok 
tkie  againft  iqCi  my  original  right  ihall  fbnd. 
*     .  .Lou  the  cafe  of  fpoliation  it  is  prefumed,  the  fpoliationvas 
made  try  the  deviiee }  hecaufe  die  ki&niam  was 
4gainfl  the  dcvilee.  r 

I  can  fee  no  ground,  that  the  dii^ppolntmcnt  of  ue  In- 
tention of  the  Tecond  will  llxouM  fct  up  the  former. 

The  jury  do  not  ilnd  tliat  he  did  cancel  it,  Imightalmoi: 
fay  they  lind  he  did  not ;  but  law  will  prelumc  it  not  can- 
lij^ed  till  proofs,  A^d  .1  have  faid  idread^  the  effect  ina« 
operate  as  a  revocation^  and  yet  the  ptirpo(e  never  anfwerei 
;  tnthe  cafe  of  Xiord  JLhicoln^  who  in  cpmpUment  to  a 
lady  he  inteiuled  ya  '.ismrj  zaiied:uies>  and  yet  never,  mar- 
ried, jione  ox  .thcie  ufes  took  etfc£l  \  yet  they  operated  to 
4eleat  his  wifl :  And  fo  it  woul4  have  bee^i  had  he  aAuDf 
married,  and  all  the  ufes  had  been  fpcnt.  A  womart  Bttkcs 
a  will  when  folc,  antl  iftcr  marries;  .iud  by  opcrntiou  of 
law,  though  her  huflrmd  dies  before  her,  yet  the  act  of 
jT^arriagc  was  a  revocation  j  and,  as  every  will  implies  rcvo 
exility,  that  power  being  taken  away,  the  will  no  longer 
lubiiiks :  So  where  a  man  marries  and  has  children j  (by 
a  Btc  determination)  and  yet,  here  are  no  words  of  revo- 
cation.' I  am  there^re  of  opinion,  thsu  judgment  oug^to 
be  for  the  plaintiff  iiefore  the  decifion.      .  . 

*  .^'^i^  obferi^a^e^  that  oa.the  conference  upon  the  bench 
i|t  Was  remarVed,^  t^t  Mir.  might  be  in  doubts  fcrtt 
was  ait  leaft  a  quef^ion  at  the  time  of  his  making  the:  viHf 
whether  a  reverllouary  interefl  which  he  had,  would 

by  ^he  words  real  and  perfonal  eiute ;  and  if  they  compre- 
hend wl^t  was,,noti,  a  jegal  eila^te,  .Jjut  ^  b^wre  cquitid^^itt- 
tcxeft. 

♦  .Serjeant  Buriand  obfenxd,  the  cafe  of  Giazia-  in  th? 
Jf.  B,  had  been  determined  in  thp  JEcclcliaftical  Coiut,  bcfort 
Sir  Gwrge  Lee^   Vide  Hi  I  iters  tikp     Att'ins  7981  the 
ti^ary  way  f  and  tliat  from  the  eccle^^cal  law  we  bom*^ 

,  all  otlr  ideas  of  wills^  That  if  we  were,  to  conje^hir^  tbc 
intent  might  latUec  be  to  give  lier  numey  inftead  of  iton 
bers,  which  be  fuppoted,  on  account  her  fex,  by  dur 
laws  of  tbc  fociety  Ihc  could  not  inhabit.  Serjeant  Dmf 
faid,  he  had  forborne  to  lay  .uiy  tiung  before  about  the 
ecckfiaAical  courts  on  purpofe.  but  If  that  was  %o  the  poinit 

be 
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he  hid  the  Arongeft  cafe  ia  the  world,  for  they  had  dctev* 

mined  for  him*    The  court  ideclined  giving  judgment  on 

tbeiflibnt,  which  v>crj,e^t  ^^x';  urgod,  asl^TfsMdy  h^A^A 

AOjdoubt  a  ji]^ginent  in  their  |sivoitf.«^id4Vdeafe  i^^^ 

out     Ovmccry.  *  *         '  .  ,  * 

Lord* Chief  Jurticc— IF  the  court  fhould  fee  caufe  to  do-  [  3^^  3 

teniiinc  in  your  favour,  there  would  yet  be  ccriaiuly  a  writ 

of  error.                             -     .  •    .  , 
iV.  B.  I  learn  by  a  friend,  the  teftator  was  tenant  in  tail  ^  '^.^ 
^  of  the  lands,  under  his  Cither's  fcttlcment,  with  a  r^*  * 
jFcrlion  to  the  right  heirs  in  tail,  whofe  hdr  tefta^r 
•was}  and  the  lands  having  been  fold,  ,was  directed  by 
ft^e  8th  of  Queen  ^/m,  ^in  (oioae-.diiegree  confirtivng^ 
^jif'Sfiiers  altering,  the  rcttjcmcht'  io  r^veft  paft*b(^t^ 
cio^  arlfen  firote  th^  fale,      bthi^  Ismds  to  ufti  4f 
'  "that  fcttlcment .  ^T^^^^^^'       without  iffuc,  and  witfi- 
out  rcveftinjT,  and  his  heir  at  law  claims  as  bv  the  re- 
vcrilon  j   and  alio  that  Air. ,  *JiiJl'ic€  N<ir<'Sy  in  faying 
•  that  the  lands  might  dcfcend  to  thehdir,  till  difcovcry 
obferved  on  the  authority  laid  down  by  herd  Coke,  Co, 
I     -Lht.  III.  that  where  devifor  fcizcd  in  fee  devifes  lands 
by  will,  the  fretthold  or  intereft  i^i  law  iis  in  devifee 
"  before  entry;  ahd'in  that  cafe  nothing  deftends  to  the 
heir.    This  however  he  feemed  to  hold  as  an  obiter 
didiim»  and  to  deny,  the  law  as  .there  held  ^  and  there- 
fore that  notwithlianding,  in  the  cafe  before  the  court 
the  lands  might  dcfcend  conditionally,  though  the  de* 
yifor  here,  by  failure  of  liTue  at  his  deccafc,  had  thp 
Vcverfiou  in  him  at  tlie  time  of  his  death,  as  tenant 
m  fee.    '  ' .  J 

I  am  reminded  by  a  worthy  fVkud  of  thcfoUowinj  cafe ;  ex  parte  Hci» 
icr  Apr.  joih,  i;54»  5  Atk.  798. 

A  <iucftipq>  31,  paufj:.  I^forfi  SK^^j^prgcj  Lf  -wk  J^'pf  the  PrWogalfcf 
w<mrt^  wbecber  the  cwctidolk  of  a  fccoiid  wUl  »  m  relation  of  thc.iiril» 
vjugh  tbe  fccond  was  afterwardi  qncfWrd ;  and  vhrtber  foch  rffinrUaif 
«  ttp  Ac  will  a-^ain. 

Sir  George  Lee  gave  icnrcnce  that  it  wat  a  Kcvoqiti^o  »  9nd  that  tbq  ca^' 
cUifig  the  fcrond  did  not  let  up  the  firil.         «    •     .    .  .  .  . 

A  pditkMi  wat  prqparcd  to  the  Lord  Chancellor  on  th^  patt  of  die  ^riiw 
ijfA  dinnttii^  fior  ^  foil  cmnniiflioo  of  delates;  tad  allb'a  crolt* pfUtida 
oyinf  that  the  mmtniflidtt  may  iffoe  u»  judges  of  tiie^QoinniOB  bw.iM 
irilxaru  only. 

I-ord  Hajrdwicke  dtfc&id  §  j^omwiflion  o(  dekgaui  to  judgei  tod  dviliaBt 

f't  ut  audivi  this  cafe  afterwards  came  before  the  delegate!*,  and  the  ma* 
it%y  fiiiiiiiwJ  Sir  George^ luce's  lenteiMe  -ck  ftH^  ]|«i«dandi  Ayuf-  • 
wth  Ann».  J.  C.  Vide  infra  the  cafe  of  Bcrkenlhfw  aiifl.Gilbect. 
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Interrogatories. 


KEEPER  of  Mmdfi9n£Q^  (worn  to anlWcr bum- 
gatories,  touclung  ft  cONTfillPT,  fuppoftd  tD 
:  _  :  ti^en  committed  by  hiqi  againil  this  court.  FordcUt 
^     '  *  jtf  ban  he  was  coMMlTtiD.    '  . 

E  C  L  A  R  A  T I  ON  cfeli  vercd  at  a  houfe  of  in 

Buckin^amjbire^  which  borders  on  lanils  in  Oijttlr 
nrc^  for  whi^b         the  eje^bnent  was  brought. 
,  ,Mr.  Cdfc^r  obferved,  that  declaration  in  eje&neiit  w 
in  the  natiune  of  an  original  writ^  as  proceedings  commence 
it» And  that  the  Common  .fleas  carried  it  lb  Chti 
"that  diey  expected  it  to  be  (erired  on  the  premifles  ddttint 
ed  in  ge£hnent ;  and  would  hot  tiikt  (mice  on  die 
to  be  fervice  on  the  hufband. 

'    Court  were  agreed  fervice  upon  tlie  party       liii  houfe 
^was  good,  tJio'  the  prcnilflcii  were  in  another  county. 

And  Mr.  Jiiftice  JfJIon  faid  it  differed  from  an  original 
becaufe  the  ikcriif  had  x^pt         ifdictiou  out  lif 
county.    /  '  \ 

,  laionnation. . 

* 

Vr\  ^  ^.  motion  for  an  inforn^atidni  the  orig^al  papers 
\J  fhouid  not  be  annexed  to  the  affidavitj  as  it  pfo* 

duces  a  diihculty  and  trouble  on  a  triuL 


MOTION  for  judgment  againft  the  cifiBdi  ^ 
for*      ^ .  '  .  . 
There  were  joint  jxirtners  in  the  inifuiefi  hccmib 
*9hd  the  deckvadon  wan  ferved  oil  oneu. 

/Vr  ,that  it  would  not  do  as  they  hid  not  ib< 

.:ved,  ft  upop  bpth  i  it  not  app^^iring  that  they  lived  bodi  in 
mie  iame  * 


4.. 


ri 


1    1 '  f 


Attachment. 


M 


OTION  for  an  attachment  agakiit  the  saf- 
fiJFF  for  not  returuiog  the  whit*  ' 
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The  court  at  firfl  doubted,  whether  the  motion  was 

right  the  lafl  day  of  term*  '       '  -    -  - 

Mr.  Bailer  laid,  whenever  the  attadunent  was  ablakite«iA  [  lot  1 
dttfifftinlfamee,  iK  underitaQd  it  to  be 
inUt  be  Slaved  (he  laft  di^  of  tenn. 

CounTwYou  muft  ferve  pcrfonallyy  to  make  it  abfolutc. 
The  Luidcr  ihcri^  has  ii  public  ofiicc,  and  it  Ihould  have 
been  ferved  therCi    Inft^ad  pf  this,  it  was  feinted  u|)An  4 

* 

Oy^r  of  Copy; 

iMtms  of  A4i9ttmfiratkt^ 


_  It  oyer.        '  .  * 

Obje£Hozi,  that  letters  of  adminidration  are  mt  like  a 
deed. 

And  that  it  being  ftated,  the  letters  of  adininiftratioi^ 
were  taken  out  of  iiis  pocket,  the  party  was  not  entitled,  as 
he  gave  no  account  of  them,  nor  did  it  appear  they  wero 
bft^  aad  unkis  this  did  appears  Ih0ui4  iiOt  have  recourfe 
to  a  copy,  even  in  the  cafe  of  a  deed. 

R9LB  ABSOLUTE^  that  ojpeT  of  ^  copy  firoin  the  ^nfifs 
tory  court  be  iiiiBcient  o^r  -  - 

DecUration  in  Ejcdlmcnt. 

SER  V I  C  E  of  declaration  in  ejectment  on  tl^e  nlece^  in- 
the  abfence  of  the  tenant  in  pofTelHon. 
it  was  faid,  thoi^gh  this  iervicc  h.u!  been  admitted  to  he 
good,  where  the  tenant  in  poileflion  abi'conded,  to  keep  out 
of  the  way^  the  notke »  yet  here  the  aunt  had  in  b£L  not 
ahfconded,  nor  was  out  of  the  way,  with  an  im cnt  to  avoid 
Ibeaotice:  But  d\at  ihe  kept  a  bodrdingrfchool,  and  it 
vas  her  cuftom  to  he  abtent  at  WhttfunHde  and  Chrijlmas^ 
Tliat  the  niece  received  the  notice^  ihe,  the  aunt,  being 
drfent,  according  to  her  cuftom.  But  that  die  niece  dia- 
not  tell  her  uf  It^^  as  ihe  did  not  know  when  £he  would 
come  home. 

But  it  not  being  denied  in  the  affidavit,  that  the  niece 
did  ghx  the  notice,  nor  denied  that  ,tlxe  aunt  received  it^ 
upQQ.tbeiegrottad«y  Ru;.£  absoj;.  V:t^« 

Conftabl#*s 
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gen 


coirftable:-h»d:n^  preTented  :  And  the  gmnd  jury  tli». 
fore  directed  hini  to  amcnJ  his  i\.tuni,  which  Uc  ttfuft*! 
to  do. 

He  faid  in  his  cxcufb  that  it  was  true  the  road  was  very 
bad,  but  the  man  hdd  proniifcd  10  mend. 

Lord  Mamjitidtt'^^aa  ihouid  liave  remembered  yon  vmt 
on  your  oath,  and  to  find  according  to  truth  and  hh. 

i^ry  havis  donfeiTight.'  It  rs  ' extremely  tHaiad^Me^  > 
conftable  to  find  upon  fki'OHP  wdibfiTe^ljbdv  .  ' 
r  TKe  jnry  itftAild-w  well  td-coyider  whether  they  m^f 
not  do  very  right  to  find  a  bill  of  indi£bnent  againft«&» 
whkh  as  Jufticies  of  Peace,*  fo  Is  thi  Gnand  Jury  im|K)wcr- 
ed  at  common  law  to  do  on  their  own  knowledge,  *>  well 
as  upon  the  information  of  others.  '        •    ♦  •       • ■ 

•  The  evil  has  di-ffuied  itfcif  m,^  fcand^lous  manner 
the  kingdom.  •    *       -  'j'  ' 


,1     • ' 


Evidenee.  ' ' 


OB  J  £CTr.QN  to.  a  receipt  fi>r  damages  taken  bf 
the  plaintififs  attorney,  fpecifying  the  verdf£t|  thtf 
tftis  was  not  etidence  of  the  judgment,  w  that  nbt^itfig  Ids 
than  a  copy  of  the  judgment,  dulv  .iathcnticatcdjj  couMts 
evidence  of  titc  iudgiiK  nt.  ' 

Lord  Mc.n.< field  di(ailowc(l  tlie  obif^fbion,  dccbring  il  w:i> 
cnj^Titnis,  th.'.t  there  was  no  diipiue  lx;twt:en  the  parties  <s 
to  the  reality  of  the  judgment  \  and  that  the  que  ft  ion  be- 
tween them  was  matter  of  form,  and  even  that  might  toe 
been  cured,  if  the  jury*  would  have  wnitod  n  coopk  rf 
hours.  'I  hat  on  a  Bmiiar  objection  at  GwiMndl^  ko- 
tiiu  jury  ftay  for:a  copy  X)f  the-  jodgment. 


o 


Aiiachment. 
•  «        ....  ' 

N  a  rule  to  Hiew  caufe  why  an  attachment  OjouIJ  not 
be  fei  ailde  for  irr€gidarit)^    The  irregularity  co^r?- 

plakci 
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plained  of  was,  th-iL  ^at^^iclui^cnt  was  absolute  in  th^ 
£dt  inftancc. 

The  maflcr  faid  It  was  difcrctionary  in  the  court,  wlie-* 
liier  it  ihovhl  be  abfolute.in  th^  iiril  in^h^lce  or  not. 

,TkiC  the  iheri^i,  far  not  returning  ifm  writ,  partlest 
Ibr  aoQ-f^yiricnt  of  cofis,  purfuant  to  \  rule  of  court| 
^ft  Ac  ndc  aUblute  agauift  tfion  in  the£ri\inftance; 
Jb||  that  he  apprehended,  that  .the  general  rule  was,  dot 
ifclfevci  a  party  was  guilty  of  a  CQntcinpt,  he  fhall  anfwc^j 
m  fafiody.  ^ 

JT/Vig'  and  jfones,  in  Stratige.  * 

That  Salkddy  84,  It  was  laid,  it  was  not  ufiial  to  give  a 
fcc?nd  rule  to  a  party  who  had  lUghtcd  the  lirft  5  that  he 
iliouid  anfwer  in  cuf^ody  ^  Uut.tQ  do  otkerwife  would  69 
lo  cxpofe^thc  court  to  furdiqr  contempt* 

Mr.  Dwming — ^That  unlefi  the  jnftioe  of  a  ^wrt  is  ob* 
iqified^  an  attjirhmqit  will  never  be  grapted  in  the  jfir^ 


That  where  there  is  an  applicaiiua  ag.iinft  parties,  fur 
tiiibhcying  a  nilc  of  any  nature  lefii  liigh  tlian  tliat  of  the 
anmediate  and  neceflary  juftice  of  the  court,  tlie  court  will 
always  give  them  an  opportunity  of  juftifying  thcn^fclvcs. 

That  this,  was  entirely  di^eren(  %9  the  cafe  of  a  rcfiiiU 
to  pay  money  under  order  of  ^ouft^  or  of  ipfiildng  ap 
K^ctr  of  the  court. 

That  one  of  the  parties  was  an  infimt^  and  that  the  cou^ 
vinU  certainly  not  attach  him,  for  dpuig  what  by  law  he 
arid  not  do,  "being  guilty  of  a  contemptj  ap  offence  whicli 
he  was  not  of  age  or  difcrctiou  to  incur, 

Uffd  Miinsjidd  dcfired  to  fee  the  rule,  and  the  airidavit 
apon  which  it  iflueds  '^^^^  ^1^^  affidavit  of  difobcdicnce. 

With,  regard  to  the  general  practice,  Lonl  fdam^ld  en- 
9(«cdi  9nd  there  was,  he  faid,  g  little  di&T^ce  of  opU 
100^  as  to  the  general  rule. 

Bot  in  the  prefent  cafe  (his  LordHiip  added)  it  is  as  cle^  [  305  } 
V  the*  liin,  the  rule  ihould  not  go  abfolute :  For, '  as  to    ^   '  , 
HORY,  it  was  not  delivered  per fon ally  j  and,    as  to  iin- 
tetak-iii^  to  deliver  up  pofTcHion,  tliey  can  anfwer  no  far- 
^iuT  than  to  what  .was  in  phcir  owii  power,  and  flot  jointly 
^  kverally. 

In  cafe  of  non-payment  of  colis,  tiie  attachment  is  in 
^  fiature  of  an  execii^ip^  j  but  here,  the  defendant  was 
spparcndy  in  the  fituatibn  of  not  being  able  to  make  title. 

A^i  ijic  p:;riues        i(  \\  Fpr  I  bailp^  tvio)^ ^i  Quiidhaii,  and 

.       •  /  .  would 
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would  not  fiiffcr  a  large  fum  to  be  required,  though  I  could 
not  difmifs  without,  bail. 

Mr.  Joftkc  jf/ion — I  wonder  ^'cry  ii\iidi  at  the  do^b^; 

As  f t>  non-payment,  k  is  in  the  natore'  of  ^an  cxecutiofl 
Upon  the  civjl  fait ;  as  to  tKt  difobecfience  of  the  iherifF,  ht 
h  an^bfficor  oPtht  ci^rt;  as  to  connempeuous  ymi^ppoA 
the  proccfe  or  '-h^fuJti  by  wonk  or  ai!Uotis,  when  t!\i?  i?  ^ 
prefcnted  by  tlie  officer  to  them,  the  conrt  will  pay  a  parti- 
ciil  ir  attention  in  favour  of  the  proccls  ;  and  in  livjlr  a> 
ftaiices  the  rule  is  nbfolute  at  firft.  But,  whcnr  a  rejfon 
XB  Ay  he  iiiii^icd  for  non-pcrfonnuncc  of  the  rule,  as  on  ^t 
ohevinfT  an  au-arcl,  or  the  like,  the  court  wfll  a1^va^'S  grant  i 
ruic  to  ihcw  c.iurc  at  iirlt :  Aixl  f  wonder  tbc.o&(cn(tf 
the  court  fhould  have  atnjr  doubt  al>ont  it. 

^  N,  Nani  vulctur  yaldcbone  diverfitie. 

Ijord  Mvisjield  obfervtd,  that^  attiuA^ineiit  for  non-^^^ 
ment  of  coih,  was  fo  much  m  the  nature  of  an  oecotioDy 
that  the  parties  were  not  bailable. 

^Lord  Mexborough  a^aitift  Sir  John  Delaval. 

ON  a  rule  to  Ih  nv  cmfe  why,  on  payment  of  coil?, 
judgment  fhfiuld  not  be  fct  afide  againll  defendant, 
upon  two  niliili  rettirned  on  two  writs  of  fcire  Cid^*  And 
why  the  dcfcnil  mt  (hould  not  be  permitted  to  come  in^cx- 
ecutori  and  plead  nil  debet. 

.  The  cafe  appeari  lO  have  b^en,  that  Sir  Francu  Ikbod 
'being  indebted  f^;6c>6l.  to  LoWl  Me>ekrottgb^  his  farMhefi 
Sir.  Thontnjy  joined  with  Mm  as  fecurity ;  that  afterwards 

Sir  Frnnc'u  .ipj;licd  for  5 cool.  10  pay  off  annuities,  whic'i 
hii>  brother,  Sir  J'J:n^  lent  him  ;  the  furplus,  if  any,  to  b: 
applied  to  the  pi^itient  of  Lord  Mexborough'^  judgmeiu 
debt.    That  aftem  irJ^  a  propofil  was  made,  to  change  Sir 
T6cmas*s  fee u I  it  y  for  that  of  Sir  Johri'sy  on  condition  thii 
Sir  Francis  Ihould  make  an  efiate  tail  to  the  fon  of  Sir  Jchnx 
[  3^^  3  which  condition  was  never  performed,  and  Sir  Franoi  died 
^  about  a  quarter  of  a  year  afterwards,  and  the  eftate  dd^ 
^ccnded  ^o  Sir  JoJ:n.    hotd  Mexborough,  on  a  iaUe  r^um  of 
twonihils,  proitUred^  jiidgment  On'^the  lO,oooL  dM>t  agdoft 
Sir.  J^fi^  who  waa  executor. 

Counfel  againft  the  rule — Whenever  the  con; :  lets  z\\k 
>jy^'o"^^"^^V'*^J^'-^^^^}'^-''^'^jiied,  it  i's  :ilways  to  let  ui  the  mt- 
*  nts  aiid  Jiilllce  of  the  cafe  :  Axid  if  ihefe  be  not  here  witH 
toe  defendant,  your  L(ordlhip  v.-il!  riot  grant  h^"^  the  inidufc' 
gcacc  of  this  iUnunarj  proceeding. 

Sr 
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very 

faije  cArtif^t  yet,  vrantiftg  htotiev^,  <  4ie  bonr0#ed  id,oooL 

Francis  DJrtvjl\  brother  had  the  effete  made  over  by 
afiignaiciit  ui  truil,  to  paj  an  annuity  to  Sir  Francis  jDa- 

hwv,  thought  proper  the  brother,  Mr.  ^fjomas  DiUval^ 
&wikl  raakc  »  Security,  widi  his  brother,  to  Lord  Mexbo^ 
for  io,oool.    It  miA  thought,  between  the  family, 
tkat  it  irocdd  be  be^er  tb'kt  \n  fSiat  Fraati/s  other  brotha*^ 
wtmdff  Tkmutt  I  and  Sir%hn  was  to.pcy  4000I.  per  an« 

•anOt  on^coiicfitioR  tiot  8kJnp»ir;imihoald  jointocut  off  ilie 
aitai  when  his  fon  came  at  age,  and  that  the  debt  ftiowld 
kj?.id  JLord  Mexhdrottgh  was  advlfed  to  give  up  hLi 
fcnner  fecuritr,  which  he  did,  and  fet  m  the  covenant 
wJy,  and  ihe  flrft  judgmtrnt  obtamcd  againit  Sir  Francis 

^SiMjr.   Sir  J^^r  was  to  pay  ouiy  250<^. 

Sir  J^n  contended,  that  he  was  not  bound  to  pay  the 
^i^m  the  eftite^  u  Sir  Frmttr^M,  in  a  qusfrter  of  a  year, 
IndMNit  having  performed  the  condition  of  mak'mg  an  eftate 
and  Uiaf  lie  was  elecntor  to  the  covenantor»  and  could 
«t  be  Aicd  the  death  of  the  teftator,  who  was  cove* 
USttitec.  That  Lord  McxborTngh  h.uiuiT  been  prevailed  on  to 
livfiuphis  former  Iccuri^Y,  and  having  no  remedy,  but 
OBihe  executor  of  the  tellator,  the  court  would  nut  fiiftlr 
the  judgment  to  be  let  alide|  in  prejudice  to  the  juilice  of  the 
caic.  *  ■ 

^^adfjamt  by  defauk  was  figned  on  the  fecond  fcire  fa<> 

Afieri  fiidas  was  then  fued  out,  and  the  flieitff  returned 
Mb  bona* 

A  davaftavit  had  been  fiud  out,  upon  which  the  defen- 
ciam  pleaded  the  general  iiTue,  nil  debet ; — that  the  dcfcn- 
I  <iant  was  inii*rined  of  all  the  proceedings  againd:  b.im. 

Mr.  Wafliue — If  Sir  Francis  Delaval  has  any  remedy  to 
vhich  he  is  entitled^  he  will  have  it  in  another  man* 

Jlfr. 

tht  ground  of  the  application       that  Sir  John  Dela^  [  307  J 
9lhm  mi*movt  aflcts  than  i^ol.  to  latisfy  the  io,oooi. 
irt  tfKrefere  apf^Bes  t6  tkit  eotrft^  that  he  may  not  be  liable 

to  pay  any  tnorc.    It  is  tiot  denied,  that  Lord  Mexborough 
had  lent  the  fum ;  but  he  entered  uao  an  agreement  wi;h 
■  iir  Fram  'tSy  who  became  bound  with  his  brother. 

Sir  J  hn  comes  in  after,  only  in  a  more  beneficial  manner, 
^  a  recovery  Is  to  be  fuffered  as  foon  as  his  fon  lhall  come  ot 

^  lhat  then  a  tcn»  fkA  be  created  to  raife  the  fum  of 

25,oooL 

m 
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25^00!.  for ,  pajipieiit  ot^  the  del^  among  vhich  Locd 
Mexbor9ugh\  U  ope-  An  annuity  is  provided  for  Sir  Fwh 
aSf  to  ceafe  when  Sir  FrMcii  (ha^  thuik  fit  to  adm^  Un- 
lidf  in  marr^g.  Ijor4  ^^'vA^m^  was  appUcd  to, 
Franeis  and  Thomas  had  ceafed  fo  a6t ;  that  Sir  ^oi^  bad 
taken  the  management  j  2iul  an  abiolutc  Iccurity  ihouldbc 
made,  as  before,  to  his  Lordiliip ;  He  wi^s  afTurcJ  of  dm 
by  Sir  Francis  J  in  the  prefcnce  of  Sir  Jdvii>  aitorncy. 

That  afterwards  Sir  Johriy  \x\->o\\  the  denth  of  Sir  FmnoJi 
fct  up  the  non-performauce  of  the  conlidcratiop  of  mak* 
ing  the  eilate  tail.  That  in  the  cafe  in  Sinmge — Whartw^ 
the  coqrt  would  not  admit  the  executrix  to  plead,  that  ibc 
was  ready  to  iatisfy  the  creditor  ynik  ^  ^tfii^.in  lier  ^saih 
meitly.on  ac^oupt  of  delay/  ^ 

Mr*  Cowper  faid^^  that  Lopd  Mmimtfghf  having  a^i  e<{ui- 
table  claim  and  leafe,  and  a  legal  right,  and  hstring  pro- 
ceeded regularly,  fhall  therefore  be  entitled  to  his  legal  re- 
iVicJy,  aQd  die  4<^fcudant  n^t  ^Uo^iQl)!^  ^0  a  (uniBi^y  t> 
lief. 

Mr.  I)iJ/ir — That,  on  principles  of  law  and  equity,  th^ 
plaintiii^  was  entitled,  an4.^  defi^iKiaat  barred:  That  the 
debt. was  juft,  and  the  prqceedings  in  it  r^^l^Tt  ^  | 

to  the  equity,  the  defendant  fliould  bring  equity  with  him, 
when  de  demands  ir;  that  he  iboukl  pay  equitable  1^ 
feti.  . 

Mr.  Dumn'ngy  on  the  other  fide — Hiis  caffc  ftands  ppoQ 
a  peculiar  footing.    I  underhand,  that  the  learned  Seijclot» 

who  rpukc  before,  profellcd  that  the  rule  nuift  it.uul,  nMi 
there  could  be  uiw  n^attcr,  on  which  he  could  Uu:w 
court  otlRTwife. 

T]int  ;is  to  tlie  rolls,  if  the  i^eiitlemen  dnjpped  thtir  ac- 
tion in  the  Common  Pleas,  (hen.  the  colts  would  be  pani  j 
if  it  were  continued,  they  would  await  the  event*  That  as 
to  the  intent  of  not  paying  the  io,oool.  it  wtt  5it 
doubtful  whether  iuch  was  the.  meaning  of  the  apflitaMioa. 
That  as  to  delay,  the  circumihinces  were  different  fro» 
what  hard  been '  fcated.  Thai^  S'fr  John  was  ^not  apprebflsfiie 
[  3^^  }  of  theeffe^  of  fhe  proceedings  againiVhinH  and  4hfiJtb» 
did  not  proceed  with  the  utmoS  expedition-  ,   .  ' 

'i  hu:  '.IS  to  Vv:  rcooi.  if  tiiey  were  ieijallv  eiitidcd  to  it| 
they  vvtrald  re  cover  it  the  ouiy  way  by  which^  a  legal  dtfht  s» 
to  he  recovered,  that  is,  legally.  That  the  c^ife  in  Stru^p 
iVifilrca  cxrremclv,  bccaufc  there  the  matter  h:;d  been  dc- 
t  ided,  '<is  to  linbiUty,  two  years  before:  And  whether  ade- 
iiy  after  that|  qpou  an  applicationytaj^qf  cQurie^  was  likti, 
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.»  - .   »  .  •  *     «.«•.•         .  » 

ddaj  of  .oxietem  onlj^  tlu:  paUier  .not  being  docidedy  he 
fobmltccd  to  sfyt  court.*  Tha^^^^y  indeed*  vras  cited  only 
6^  yrbit  thif  court  Jiad  faid»  and  which  they  alio  had  (aid*  in 
the  fecond  calc,  then  referred  to,  with  refpe^  to  not  driv- 
ing the  party  to  an  audita  qucrclpn,  a  method  in  a  grCAt 
mrafurc  oblolcte,  the  UiiiC  ihhig  being  June  on  motion. 
Th^it  tiitie  rvtiiriis  are  in  fa£t  miittcr  of  courfe,  and  it  was 
not  deilr.d  of  them  to  do  their  duty  by  fcrving  the  two 
writ^,  but  that  they  ihould  return  tlie  two  nihil'^',  inllead  of 
i:r:l:ig  ihofx,  this  is  coi^teiidedt  Tlu$  is  the  cc^uity  ibr 
wh'fh  they  contend.  • 

Ti^y  i>y  l^ore  the  ocmrti  in  fubfiancCt  if  you  don*t 
gjve  US  the  50001*  give  us  a  legal  right  to  5000L  Why  this 
paiM  i .  If  thcy.have  a  legal  righti  they  will  litigale  it  with 
ttsi  if  not)  why  do  they  claim?  M  to  this  50ooKit  was 
lent  by  Sir  jfoht  Delaval  to  his  brother,  for  paying  off  annui- 
ties; diid  bcc.mft:  Sir  Francis  h  id  not  aiULcd  with  his  annui- 
iant5.  /u'u  ior  the  paynicni.  o*  other  debts  arc  words  ad- 
ded, with  refpcdl  to  the  application  of  the  lurplus.  Is  it  to 
be  conceived  that  Sir  John  Delaval,  who  lent  a  fum  to  his 
brother,  to  be_  repaid,  ex  vi  termini,  for  paying  off  pref^ 
fing  incumbranceS|  ihould  now  be  obliged  to  give  5000L 
ixjg  the  benefit  of  his  brother-in-law.  Lord  Mexkorough  ? 

As  to  the  deed,  if  JU>rd  M^^Amu^  was  in  contemplationy 
he  is  in  t^e  number  of  thofe  who  are  entitled  to  the  2500L 
Shall  a  covenant  be  enforced  when  the  condition  has  totally 
failed  ?  It  is  true,  Sir  John  has  now  the  eftate;  but  that 
was  not  the  benefit  in  contemplation  ;  the  benefit  in  con- 
ttrmplation  wr.s  to  r.iove  from  Sir  Jbrancis  :  In  confequence 
i  f  whiv  h,  and  in  the  toiifideration  whereof,  Sir  John  was 
to  p  jy  the  acool.  The  p'  ucfTion  of  this  eftate  is  indepen-  ' 
dent  on  the  deed,  ad\aaiagcou&  as  it  has  happened,  but  fo- 
reign entirely  to  the  dcrd. 

That  an  equitable  title  hiis  arlfen  has  been  next  Aated, 
from  converfation  between  Sir  Francis  and  Lord  and  Lady 
Mexharough^  in  the  prefence  of  Mr.  Farral*  It  may  l>e  (iif- 
fident  to  (ay.  Sir  John  was  not  prdentj  and  that  Mr.  Farrd 
bad  never  been  employed  by  Sir  Francis.  If  permhtlng  his 
brother  to  employ  his  own  attorney,  in  a  deed  for  his  bro- 
ther's benefit,  wns  m^iKiiig  that  attorney  his  own  attorney,  1  £  jcp  ] 
do  not  know  ;  Ihere  i^  noticing  clfe  that  can  in  this  in- 
^nce. 

1  he  builncfs  of  Sir  Francis  with  Lord  Mcshorcugh  and 
|ui  Lady  was  nothing  to  Sir  J^btu  ,  If  Sir  Francis  did  fay 
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that  fecoritywas  aibfelate  upon  dus  deedf  he  inifrepretael 
the  matter ;  btit  neither  is  this  any  thing  to  Sbr  yAn. 

If  it  be  laid  that  as  aa  executor  \\c  has  taken  benefit,  and 
IS  inbk ;  if  it  be  a  benefit,  it  is  one  he  entered  iiito  reluc- 
tantly, only  taking  the  ofHcc  ris  l^eir  of  the  fomily,  to  bind 
himfelf  as  to  what  he  thought  aircts, 

Serjeant  Davy — It  has  been  the  practice  long  before  I 
knew  JVeflirtinflm-  Haily  that  where  there  have  been  two  ni- 
hils  returned;  and  the  defendant  had  been  ix^amied  bo 
coQldhave  nrade  his  difchafge,  the  court  will  not  put  hnnlii 
the  trouble  of  an  aiidito  querela,  I  d<m*t  lemeinbcr  one 
fince  I*  have  ^own  Wefrnvrftir  Hdt\  tte  court  has  adhrap 
jretic^ved  upofi  motion- 

A  pinrfice  there  has  been  for  the  {licriflT  to  return  nihil, 
that  is,  nothiilg  within  lils  bailiwick  by  which  he  caii  Him- 
mon  the  party;  this  is  done  by  the  dcllre  of  the  pralecutur. 
A  Iccond  writ  Iffiics,  and  then  the  principle  laid  down,  is, 
that  two  nihiU  returned  it  fliall  be  tlie  fame  as  if  on  a  fdit 
feci  there  Jiad  been  noretumi^  the  cafe  is  quite  different;  and 
the  pmfUce  may  be  much  more  reafonable.  It  is  the  interdl 
of  the  ^arty  to  make  the  enquiry  \  and  the  law  will'  intend  he 
dees  h.  Ikit  an  executor  msiy  be  totally  ignorant  of  a  jndp 
ment  againft  the  teftator :  If  if  were  allowed  any  jndgiaeflit 
creditor  might  mm  an  innocent  executor.  The  court  never 

did  aH(W  this*,  I  trull  the  court  never  will  allow  it :  It  wouM 
be  a  reffe^tioa  on  the  laws  if  ihev  ever  cliu  .lUow,  on  n  :  .:ire 
feci  the  party  perfonally  warned  \  the  iheritl'is  liable  to  .m 
a6Vinn  for  a  falfe  retin-n;  and  therefore  on  a  fcire  feci  the  de-» 
icndant  is  for  ever  concluded  *,  and  an  audita  querela  cant 
relieve  him.  Here  in  this  ca£e  the  defendant  has  immediate 
fecoritr,  peHbnal;  fervice  is  not  necefiary,  the  iberiff  iaoi» 
not  habk  to  an  af^ion  for  a  faUe  return, 
Iimi  M^iMi^W— How  fo  ? 

Becanie,^  wHerisver  the  return  is  a  negative  only,  the  fhi^ 
riff  cannot  "be  Italjtfe  to  an  adion  \  and  (b  h  is  upon  a  nootft 
inventus. 

Lord  Mivujuid — Is  h  fo  ?  I  think  I  have  lately  determined 
oth  erwife.  '  ' 

I  was  (Tnmjr  to  fay  my  Lord  that  ?f  the  plaintiff  can  provc» 
on  a  no!i  e!r  inventus,  that  the  ftieriti'did  not  execute  the  wrtt^ 
then  he  niav  have  his  a<fHon  againfl:  the  iheriff,  but  not  tbc 
[  310  3  defendant.  '  In  thefe  nihils  it  is  as  well  known  as  thut  there 
.1$  a  i)n!cx'iS  m  AiiddUfeXi  that  the  plaintiff  always  foHcits  thiA 
returns.      •  ♦  *     -  .    .     .  . 

Lord 
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Lonl  Monsfidd^t  is  a  very  bad  prance,  afi(l  i>ught  fiOt 
toWcQiitiiwcd;  mdltdoes  net  feem  to  be  fimnded  hiita-       ^  T 
Ia  or  cQofiftent  with  lawv  imt  with  the  opinions  of  the 

owrt,  that  the  Oicriffmay  nuL  be  chargi^d  witL.  ;ui  dcUun  for 
a£iilc  return  even  though  ner»ativc. 

StT^f^nt  Da'>.'y—As  to  the  L^:}V!rty  of  the  cafe,  thcr?  arc» 
tiie?  liVy  equiEtabk  ail'ets  to  wkich  the  phintlE'  ciuitled, 
wliatcvcr  thgr  may  be  if  they  are  fiot  legal  inf^cad  of  equita- 
Uik  the  court  will  not  deprive  Sir  John  of  his  legal  adVui- 
;  and  I  would  only  further  iayi  as  I  would  not  go  over 
%fimscottAd  whkhhasbeeiifbweUdrodbe  that 
javLormhip  wiH  not  de^eHnine  upon  the  proceedmgs^  ex 
parte,  Arithout  hearing  Sir  John  9.  ie\idence. 

Lord  Mans  jit  Id — I  think,  i>ruthc*r  Dnv^y  what  you  havtr 
dropt  mny  be  exceeding  proper,  and  tend  to  prevent  expci>- 
fi^x  litigations  between  parties  nearly  allied.  That  Sir  Jolm 
mht  be  permitted,  and  Farrttl^  to  make  aflidavit  of  what 
fwd  in  the  iconVerfation  betii^ben  Lord  and  Lord  Mexh^ 
im^i  omcerpis^  ^ving  up  the  oki  fecurity ;  which  was 
«s£Mf  a  good  one}  and  that  it  may  appeu*  Iiow  far  Sir 
tti  WM -coocenidd  in  h  either  by  himfelfor  the  »fl  of  Far- 

To  be  lure  the  court  regularly  riJhcrc:  to  regular  judg- 
ments, if  in  the  fnpport  of  the  merits  and  iultice ;  but  if 

AGilN'ST  TfTK  MKRIT'?  AND  JUSTICE  THEY  «r\f^  AVS  Cr.T 
tU>  OF  THB    MERE  FORMALITT  of  THEM;  bltt  they  do  it 

Mfep  centts.  *  I  fee  it  may  be'  of  great  confequence  to  the 
fsmp  to  have  this  miatter  cleared  up»  they*  may  make  their 
^fidsfitofi  'Hftondfff*  *  . 

JUfiArtit  of  Sir  Jdim  DAroJ  and  Oliver  Bonn,  Baron 

was  in  pofftft.'**  from  1764 

^^"^ll^*  Sir  Francis  Blake  DelavaV^i  ilttled  eftate, 

fnbjeft  to  an  annuity  to  Sir  Francis  of  2,oool.  per  annum  ; 
tkat  both  thefc  opponent*;  have  heard  Sir  Frc:ru'ts  expreii  his 
apprehcnlions,  that  Sir  Thomas  would  become  a  brmkrupt ; 
^  iieiQgt  as  thefe  deponents  vetily  believe,  in  very  bad  cir- 
ooaft^uKes  at  that  time.  Baroufxf^^  that  In  purfuance  of 
a  letter  [from  Sir  Francis^  the  deponents  and  Thomas  went 
H  JW^>^»^  on  the  a^th  of  Maj^  Sir  FroMts  entered  into 
^Mcement  to  rdeaie  Sir  Thmas  within  twelve  days  from 
^fccuriry  of  io,oool.  to  be  paid  to  Lord  Mexborougk, 
Tim  Sir  John  I'ml  he  h;id  iiothing  to  do  with  it,  not  know- 
ffigaf  the  loan  ;  and  that  he  thought  himfelf  ill-ufed,  in 
Bft  having  the  fccoritv  difclored  to  him.  That  Sir  y^hn 
a  propoial  to  pay  oQl  bir  Fran^if'i  debts,  whicli  Sir 

Francu 
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Fratids  flicwed  him  an  account  of;  th.it  hov^l  Me^vrngh 
[311]  was  not  among  them.  That  Sir  John  was  attoiiifhed  at  tlic 
amoUntf  that  he  agreed  however  to  lend  5000!*  to  buy  in 
annuities  for  his  brother ;  but  that  he  had  nothing  to  do 
with  I^ord  AIc'xhorou^Fs  debt  j  and  that  he  exprclTcd  an  idea 
the  5000!.  \cas  too  Irirgc  for  the  purpofc.of  paying  0^  the 
annuities  v  but  iSir  Frjrcis  faid  he  mull  have  elbow  room. 
That  Farrnly  the  attorncr,  afked  Sir  Francis  why  he  had 
not  mentioned  Jyord  Mexborou^h^  and  to  which  Sir  Francis 
replied,  he  had  not  mentioned  for  fear  of  ovcrfctting  the 
v/ho!c.  That  however  he  was  perfuaded  to  propofe  it,  and 
Sir  John  accepted  the  charge  to  be  made  on  the  eftate  *,  that 
Farm!  w-x^  very  urgent  that  Sir  Francir  might  be  bound  by 
forfeitures  not  to  marry,  and  Sir  Francis  alfo  was  urgent  up- 
on it ;  that  he  Sir  John  faid,  he  thought  fuch  reltridioas  of 
marriage  were  illegal  \  that  then  Sir  Fraficis  faid  you  do  thif 
to  get  over  our  agreement.  No,  fays  Sir  Jokuy  to  conrincc 
you  of  the  contrary,  if  you  will  caufe  it  to  be  infcrtcd,  that 
.  unlefs  counfel  fliall  think  fuch  forfeitures  good  both  in  law 
and  equity,  that  they  lliall  be  void,  there  I  will  agree. 

Propofals  were  made  that  Sir  Francis  ihould  fctlic  an  eftate 
tail  upon  Sir  Johns  fon  :  When  they  came  to  town  counfd 
were  of  opinion,  that  the  reflritTlions  were  illegal  and  void. 
That  the  dep{)nent  Oliver  thought  he  did  Lord  Aicxbors^gb 
a  material  fcrvice  in  getting  Sir  Johns  confcnt  to  ftand  fc- 
curity  inftcad  of  Sir  Thomtu^  and  thus  procuring  a  good  fe- 
curity  inftead  of  what  he  uiiderftood  a  defperate  one.  'Iliii 
Oliver  applied  to  the  plalntift',  mentioning  a  dcfign  to  relcafc 
Sir  ThcninSy  and  make  Sir  John  fccurity  •,  that  Lord  J/rjcfo- 
rot.gh  and  his  Lniiy  not  fecming  to  incline  to  the  exchange, 
Oliver  ihiron  faid  to  them,  I  tliink  your  Lordfliip  lofes  lit- 
tle or  nothing,  and  may  get  a  very  good  fccurity.  inftead  of  a 
had  one  *,  that  howe\  er,  they  ftiU  remaining  difinclinedy 
FiirrallXcix.  them  \  that  Sir  Fn2f!cis  fpokc  carnclUy  to  FarraS 
afterwards,  and  infifted  upon  Lord  Mexborough  being  per- 
fuaded by  Far  ml,  to  confcnt  to  the  exchange  of  fecurities^ 
faying  tlut  l^rd  Ah'sborcugk  was  like  a  mad-man  if  he  did 
not,  that  the  eftate  would  be  in  the  hands  of  the  aflignccs 
if  Thomas  held  it  lix  weeks  longer.    That  Farral  rcfiiied  to 
go  unlefs  fent  for  by  the  plaintiff",  he  fays  that  I^rd  A!ex^ 
rough  did  a^Tlually  fend  for  him,  and  Iccmcd  ready  to  execute; 
but  to  his  great  furprir.e,  when  the  matter  came  to  be  dif» 
culild  again,  and  Sir  Francis  declared  the  fecurity  of  Sir 
John  to  be  as  good  as  the  bank  of  England^  l^rd  and  L*« 
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«iy  Mcxhcrzugh  cxprciTcd  4iu  a^prckaiilgn  that  Sir  ^^/i  was 
[lu  get  bv  the  fccurity. 

t  rjrraH  xcpjcatetl  that  his  Lordlliip  coulJ  luofe  nothing  by 
.t  lecuriry.    Lady  Mexborough  laid,  you  may  looic  no- 
\ng,  but  Tern  will  be  ruined  unlefs  ibmcthijig  U  dome* 
Lird  Mcxbcrr^ugh  faid,  he  wifhcd  he  had  never  lent 
mocqf  I  and  Lord  and  IjAjMexhrmtzh  faid  it  was  very 
to  do  Sir  Framii  fefvice^  and  anerwsuds  reproach 
ie»   That  then  his  Lprdflup  coniented ;  Sut  upon  [3127 
ic  m/truroent  being  read  by  Farrall^  when  l\e  carnc  to  the 
ff^rL  and  I  acknowledge  to  have  received  u:i«£icrion.  Lord 
il/xhrui^h  laid,  lie  had  not  received  fatisratuon,  I  wiih  I 
bi   On  which  the  deponent  faid,  my  Lord  you  have  only 
a  coince  oi  iatlsfa£tion,  I  can't  promiic  you  any  more*    .Sir  • 
j'n  obfcrved  on  the  forfeitures  being  declared  IIL.mI,  that 
lie  mud  not  (uSkr  tlie  eilatie  to  be  diar^ed  with  Lord 
^oAsrougb^  debty  as'  ottierwi(e  Ke  .ihould.  be  tied  and  Sir 
^«ar  mt.   That  the  deponent  FarrM  believes  that  the 
on  of  Sir  Thomas  and  his  Lady  being  unwilling  to  cou- 
>  ritbf.iclion  on  Sir  j^L'/s  fccurity,  and  accept  Sir  Jp^^n  '^ 
,  from  their  apprehcniions  pmly  that  S'»r  J.hn  would 
c  a  benefit,  and  p:\rtly  from  the  deponent >  laying  that  hi.^ 
lip  had  only  a  good  chancy  for  a  lalisi«i<^ionj  which  he 
Y  thottgiu,  ; 

har  *^jhn  fpeaks  In  confSrouitlon  of  all  this. poft^. and  that 
^  tt  lure  Jt^4        LadjT'iMbg^m^  hocw»  and  he  had 
^^  XotA  Mexbormghj  that  by  the  tantlly,  fcttlement  there 

Bs  a  contingency  of  Sir  French  htivxng  children,  and  there- 
the  Sir  'John  could  nuiii,d^-^  ah  abibiutc  i.ii  his 

fori,  ulio  was  but  ten,  came  of  ?ge.  That  the  intent  of 
tskin?  the  day  of  the  caven«ial  bear  dale  with  that  ui  tlie 
agreement,  was  not  to  make  void  the  agreement  for  ioooL 
Rfijnuity  to  be  paid  to  Sir  Fi-ands^  for  tliat  he  admits  pay- 
^fnt  due  idr  lOOoL  Xhat.^  J^ji  had  railed  45,000!. 
i-^d  never  taken  any  benefit  therefore  diiripg  the  life  of 
Fmtcii.  That  he  told  Lady  Alifshfwtgif  £bk  knew  he 
never  received  any  benefit  from  the  covenant^  and  that 
15  fnformcti  by  eight  learned  counfel  he  can  derive  no  be- 
y*i  [i^iii  the  fame,  ^nd  is  not  liable  to  pny  iiiiy  of  the 
^4^ch  other  thaa  from  the  iurpiu^  of  the  juooL  after  pay* 


annnities. 

rrd  ALirtsficId^The  manner  in, which  this  application  is 
miiLsd  me  the  firil  day  it  c  ame  on^  for  it  is  llatcd  as  a 
Igmen:  debt  obtained ;  and  therefore  aa  application  for  an 
liable  relief  on  their  performing  c^^  iUy  4nd  payment  of 

cofti?. 
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eofts.   I  WIS  therefore  miiled  ttf  ^appofe  du^ 
judgmeni  debt  obtained,  to  be  rdieyed^n  a  imytiDti  to  ' 
there  might  be  an  equitabtejright^  as  upon  an  mSkk  qalBfA 
And  an  idea  being  fuggcftcd  to  me  that  this  was  an  mkeil- 

fcicntious  ulc  raa.lc  by  the  plaintifi'of  the  iudgnicnt,  and  that 
it  was  capable  of  being  turned  urlconfcicntioiifly  th**  other 
way  on  the  m.itter  of  form,  I  therefore  thought  it  right 
that  the  aifidavus,  Specially  on  Serjeant  Davy's  fide,  ihotiU 
be  entered  into.  There  tras  nevqr  an  intention  of  entexiog 
into  the  merits,  but  putting  them  into  a  way  of  being-tyied^ 
If  Sir  Jfohn  is  debtor*  bf  a  fpecialcf  .he  ean't  difchar|e  iSm^ 
ftlf  as  being  exectitor,  nor  as  conditibnal  truftce  ^  hut  in  tidt 
c%(eLnitd  Maehf^ugh  has  his  r^medj^^  ^ot  excluded  hbr 
judiccd  by  this  motion.  »     .  .  .  I 

C  3^3  ]      Suppoiiiig,  as  fcems,  that  there  was  a  condition  to  be 

formed  in  the  covenant,  then  if  Sir  jfohfij  or  Farra!^  lus 
agent,  had  drawn  Lord  ALwhrv.'j^.^  in,  as  on  a  pnoQl  Iccur- 
ty,  and  ahfolpte,  hisJLordlhip  would  have  had  aii  action  oa 
the  cafe,  for  the  to,oooL  fo  that  there  woaW  have  been  no 
occafion  for  fetting  the  matter  upon  terms ;  but  this  has 
been  pofhively  denied.  If  the  de&ndant  thinks  he  has  maj 
ground  to  go  upon,  he  is  not  einb4i;rafled  hf  the  formy  ii0t« 
withftandin^  his  reprefeitation.    * '  .  * 

I  come  now  to  what  I  prcrrilfcd.  I  think  the  defendant 
has  proceeded  too  c;mdidly:  And  I  think  that  they  ought 
to  have  proceeded  againft  the  jndgmrnt,  as  unronfcientiouf- 
Jy  obtained,  And  therefore,  though  it's  noth:::  .;  to  the  par- 
lies, yet,  for  the  fake  of  the  practice,  and  oi  tjic  li 
will  order  the  rule,  wathont  ;>aymcnt  of  cods.  '  j 

The  afiets  appUed  for  in^/rnj^prdmifeci  vgthaf  9fffSgir 
for-^tie  diKgence  vfed-^-^s^bunt  delivered  tn^'^  vUcbl 
there  appears  a  very  coriiid<MUe  dc&nenc)*^nothlng  tib*! 
jested— in  the  mean  while,  he  is  tempted  into  a  judgment  of 
form,  of  which  he  can  know  nothing,  no  notice  being 
given ;  and  it's  made  a  confelfioA  of  ailets^  co^traiy  to 
tlieir  own  acknowledgment. 

Now,  without  prejudice  to  prncticc,  this  was  donciu 
tcrin;  pending  the  amicable  treaty  between  ilicm»  the 
judgment  is  obtained.  Now,  bf  way  reierence»  'w^w^n  It 
operates  as  nodiing  but  reference,  a  form  mereljr  tnajr  be  fat 
fictent :  As  to  this,  it^s  the  parties  bufinds  tQ  take  notice  ^ 
it.  *  Btit  when  an  executor,  an  adminiftrator  knervring  nrfeef 
of  the  judgment  in  this  cafe,  but  who  may  know  nothing  of 
if,  Hiall  h'.nc  been  drawn  into  a  confeflion  of  aile'j;,  as  by  I 
default,  for  that  is  tiie  principle  on  which  it  proceeds,  in 
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fuch  a  cafe  as  this,  the  fetting  afide  the  judgment  is  ex  dk- 
BiTo  justitij€,  when  fuch  an  ufe  is  made  of  it. 

I  would  have  it  underftood  from  this  judgment,  that  no 
principle  of  law  cxifts  fo  diametrically  oppofite  to  jullice. 
Upon  form,  againft  another,  it  is  very  well ;  but  by  way 
of  ferious  tonclufion,  it  is  unjuft  and  unconfcientious.  If 
you  would  make  a  real  ufe  of  it,-  ybii  muft  give  a  real  no- 
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Licence. 

'OTION  for  an  iafonuation  againfl  a  jufticc  of  peacCi 
for  refufing  a  licence  to  the  informant. 
An  iiulictmcnt  had  been  preferred  againit  the  pcrfon  ta 
whom  the  licence  was  granted,  for  flopping  iip  the  king's 
highway,  but  qualhed.  A  fecond  indictment  was  preferred; 
the  juftice  refiofed  to  quafh  it,  and  faid,  if  it  was  ^laftd^ 
It  fhould  be  in  the  court  of  King's  Bench* 

The  caie  Aated  on  her  fide  was,  That  an  agreement  W 
been  made  with  the  complainant  for  building  a  bridge  \  fgt^ 
fliei  not  being  paid^  nor  having  conveyance  made  Id  tfc 
according  to  &e  agreement^  widitn  the  time  agreed »  9R 
charged  the  workmen,  and  flopped  up  the  road.    That  the 
public  hud  enjoyed  the  road  for  ten  years  ;  after  w  hich  Ac 
made  the  obilru(51ion,  and,  after  applying  to  the  jufUoe^  Jifi^ 
rcfuffd  tlie  licence,  without  reafon. 

Tlie  cafe  made  on  the  other  was,  that  at  (irft  there  was  no 
real  coniidcTation,  but  that  it  was  only  agreed  that  the  pub- 
lic (hould  beattheexpenceof  the  repairs.  That  afiervardi 
(hejuftice,  onherrequeft^  agreed  to  pay  loL  to  herfto^ 
as  heir  at  law :  That  he  tendmd  the  loL  but  that  flic^  iSf^^ 
<  Xfx'^ l^lic  had  enjoyed  it  mne  or  ten  years,  demanArft 
confideration  for  the  ground,  and  an  agreement  to  be  oiA 
between  them.    That  then,  on  their  refufal  to  comply  w^ 
this  new  demand,  fl^e  obft:ru6ted  the  works.    And  that^ 
to  refufal  of  the  licence,  he  was  moved  thereto,  becaufc  tbel 
lioufe  had  the  fame  of  a  diforderly  hcufe  ;  and  that  he  haij 
a  witncfs,  on  whofc  afiidavit  it  wiii  apjiear,  that  it  w^  a  dit* 
[  31 J  ]  orderly  one.  And  that  they  had  not  ihggefted  that  the  hoofb 
is  necdTary  to  the  accommodation  of  the  inhabitants*  Vi^ 
if  the  reaibn  fogged,  of  the  road,  had  been  the  imi&«^ 
iHUhe  ought  not  to  be  harrafied  with  an  infonuiaiats'ihK 
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k  po&iyelj  fwcan  to  the  od^j  of  it's  htlug  a  4ifor4aV 

■ 

Lord  MansfieU^  when  the  counfcl  was  ^bout  to  ^  on^ 
iifdy  he  thought  they  were  very  wrong  on  both  fides, 
f  ^ihat  as  to  U)e  woiman,  it  appeared  evideptlyy  ihe  had 
Biide  an  agreement,  and  that  a  note  <d  hand  for  lol.  was 
tn  bcr  fon's  haiubi  ntrfiuiit  to  that  ag^mnent;  If  ihe 
pUa^  after  thb,  and  with  the  public  enjoyment  ferten 
;eai%  if  fbt  thinks  Che  can  f:Qinc  off,  bearaTe  there  #m  no 
coBTCTincc,  (after  much  trouble  and  litigation)  fhe  will  find 
brrldf  much  miiiaJccu>  aod  is  vec/  ill  adviicd.  k  b  4n  un- 
wiaitempt.  •     '  . 

^  Od  the  other  hand,  I  can't  agree  with  what  was  very  tcn- 
daijixintedy  that  a  ya9dtx  of  peace  may  refufc  a  Ucqice  be* 
^  a  pzrty  will  not  come  into  his  terms.  She  may  be  ill 
iisd  and  onrealbttablei  but  ftill  this  viU  not  bear  him  out 
an  application  of  his  anthoritf*  It  is  the  cale  ol 
wizard.  As  to  her  chamber  trith  rdpefi  to  her 
I  wiili  notliing  had  been  fworn  about  it.  It  appears 
&  mc,  it  would  have  been  as  good  twenty  years  after  as 

Sttty  years  before  j  for  which  nrft  years  he  has  i>otl>ing  to 
.  2gaiiift  it,  had  fhe  not  obftru£Ved  the  road. 

ihe  ou^t  to  have  come  for  an  infoanatiqn  with  dean 
and  that  not  appearing  the  cafe,  yet,  in  compafiion 
iramaiiy  andfinr  the  benefit  of  att parties^  I  fluudd  be 
ihw'ibe  would  irithdrm  her  inra^ 
poQDg  her  aficeocey  and  payxneotof  the  loL 

Maypr's  caJfting  Vote. 

of  jcommoti  right,  the  mayor  has  no  caflipg 
but  mud  fiipport  bis  daUn  eUier  by  charter  or 
Fit  jMcd  UMifieU.       '  • 

In  aflault  and.Baitery. 

LARATION,  by  way  of  recital,  and  whereas,  Briggt  t. 
IsTc.  objeOed  apinil^  and4ro*        507^  cited,  and 

tftS»  Sdmoods 

aots  io  this 

nfe.  It  W^  began  with  a  recital,  and  afterwanU  there  waia  a  pofititie  avennent. 
^-^pcrcttriam  in  that  caXc,  that  the  objcAion  muft  not  be  exteaded,  ai  having  gone 
^'caoiigh  before,  and  rbat  the  luttcr  pan^ood,  aad  the  forincr  cured  by  Tcrdid.  Vide 

A  a  a  CuRU 
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[  316  3  CuRM-!— Yijtt  WbcttarwrfTCtfic<)bj^  a^thcptrty 

vill  of  courfc  be  permitted  to  amend. 

Vide  Buliivartt'V,  Holmatiy  Cro,  jfa^  ^27* 

Cafe  of  Motley  a£aifi/l  Scot. 

•*   •  •  Mr.  Duiinlng/A/«/  tie  Ca/t.  ' 

SIR  Join.  AJley,  tMuit  for .  life,  remainder,  afief  iftttw 
mediate  lin^hatkms  to  tHe  liow  Eart  of  TankerviBe^  h[ 

virtue  of  Sir  JoknS  m^itrhgc  with  the  granddaughter  of  ^  i 
then  Enri,  (he  being  previouily  iciictl  uf  the  cftatcs  in  qud^ 
tion,  and  otliers,  joined  witli  her  hufband  to  levy  a  fine, 
■  whereon  n  ]inwcr  was  clerivcJ  to  make  leafcs  m  polVefiion, 
but  not  ot  future  intcrcll,  and  fo  as  it  be  incident  to  Mid 
go  along  ,whh  the  itveriion}  claufe  of  tc-entrr,  onaflB- 
payificnt  of  rent,  for  t^dtity-one  davs. 

Under  colour  of  this  power,  ^it  J^n  granted  a  Mlb 
by  ihdenttire  to  Mr.  PrubarH,  in  1761,  to  hold  by  a  foif 
tent  of  ItL  tritli  prlavifo,  lA  cafe*  itnt  fhonld  be  behmd  lr 
twenty-one  day;?,  having  been  lawfully  demanded,  of  iMfllf* 
ficient  diftrcfs  lor  aili^jnuK-nt,  that  then  it  (hall  be  hwfulftr 
Sir  Johfiy  his  heirs,  or  alligns,  to  re-enter  :  And  ihe  rent  , 
alfo  rcfcrvctl  to  Sir  yo^ftf  his  heirs,  and  afligns.  Another  | 
'leafc,  with  like  provifo,  in  cafe  of  rent  behind,  or  ^s^t  of 
futlicient  diftrefs.  By  attending  to  the  terms  of  the  refer- 
vation,  you  will  fee  the  objedlion,  which  is  the  power  d 
re-entry  to  Sir  Joifn^  his  heirs  and  affigns,  whereas  it 
ihould  be,  by  the' terms  of  the  power  aftier  his  deceaft^  H 
the  reverfion  or  next  remamder^man. 

Second  obje^lon,  that'Vkitteat  the  re-entry  b  bf  tie 
power-  unelogged  with  the  neceffity  of  demand,  of  Mh 
of  diftrefs,  Sir  John  has  burdened  it  wiili  thefe.  Had  9f 
John  referved  a  power  to  himfdf  iii  a  fee,  which  wa^  lj. 
own,  1  think  the  ohjcdion  would  be  fatal;  much  mcrefc^ 
as  the  power  is  from  his  wife,  and  the  clogf^in:;  is  to  the  vrt^ 
juuice  uf  his  grandlon.  J  he  cafe  of  Brooker  and  Ji^r'M 
^  '  will  be  obipacd,  where  the  3CD<?ftruftion  was  held  o|^th| 
'  words  of  the  ftatutc  of  H.  8.  with  refpeiH:  to  rent  rdlcnd 
by  tenant  in  tail,  where  heirs  and  afTigns  will  betaken  to b; 
fuch  as  fhould  becoine  entitlcd'to  the  reyedion  m  tfacioi^j 
fetUcmcnt  i  but  fficf  ftajtutc^aftci  not  Tpcak  any  thmg  of  ^ 
remedy;  the  power  does.  / 

And  though  the  conftniftfon  may  avail,  as  to  the  rc« 
it  ctfmot  as  to  the  title.    Lord  TankcrvUU  is  in  by  a  titk  pi 
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nmount,  ami  the  only  one  under  which  Sir  John  derives, 

and  whicfi  the  granddaughter  of  his  ancei^or,  Lord  Tanker- 

vilUf  certainly  meant  to  refervc  to  him  ;  which  cannot  be  [  3 1 7  ] 

as  heir  or  aflign  to  Sir  John^  and  which  Sir  jfohn  Teemed  to 

think,  quite  forgetful  of  the  power.  ' . 

r     Lord  Mansfield — I  ftiould  be  glad  to  know  if  the  words 
/btcd  arc  precifely,  "  fo  as  in  each  leafe  there  be  a  claufe  of 

y  "  re-entry,  if  the  rent  be  unpaid  for  twenty-one  days." 
This  was  admitted. 

Mr.  Bearcroft — With  refpe(ft  to  the  other  leafe,  Prichard 
2nd  Whitfieldy  I  doubt  my  duty  to  the  court,  and  myfclf,  will 
not  permit  me  to  argue  that  a  die  datiu  :  that  of  re-entry  in 
thirty-one  days :  That,  ftill  more,  of  the  eflate  for  life 
exceeded. 

Lord  Mansfield — To  be  fiu*e,  a  die  daius  is  a  fettled 
point,  and  cannot  be  departed  from.  If  it  were  now  open,  1 
Ihould  incline  to  conftrue  exclullve  or  incluiive,  as  would 
bcft  fubftantiatc  the  deed ;  for  the  expreffion  is  very  ambi* 
guous. 

Mr.  Bearcroft — I  am  perfuaded  his  LordHiip  means  to 
take  exceptions  of  form,  to  Ihew  his  gencrolity,  in  grantr 
^  new  leafcs  upon  the  f?me  terms.  ' 
^  As  to  the  obje^Sl,  with  refpe^l  to  the  re-entry,  I  under- 
ftand  it  is  admitted,  the  remedy  for  rent  will  be  the  fame. 
And  how  is  this  objection  to  be  fupported,  upon  a  fair  and 
liberal  confb*u£lion  ?  And  it  is  agreed,  with  relpedt  to  pow- 
ers of  this  fort,  the  court  will  conftrue  as  liberafly  as  a  court 
of  equity.    Let  me  tlien  be  admitted,  as  they  fupport  their 
caufc  by  a  liberal  conftru^^ion,  to  fupport  mine  by  the  fame. 
As  to  the  word  "  heirs,"  I  cannot  underftand  Lord  Ton- 
kerville  as  an  heir,  certainly  \  but  if  1  can  make  him  out  to 
be  an  allign,  it  will  be  iul5icient  ibr  your  Lonll hip's  deter- 
mination.   1  know  not  there  is  any  technical  definition  of 
the  word  afiign.    Now  Sir  John^  joining  with  his  wife,  may 
be  properly  con  rtrued  as  grantor;  and  Lord  Tnnkcrville^  if 
has  a  right  of  re-entry,  (which  fure  he  has  by  law,  and 
which  the  tenant  will  be  cognizant)  he  has  the  right  as  an 

Let  us  confider  as  to  the  operation  of  the  power  of  ro- 
mtry.    I  contend  it  adds  nothing  but  what  comes  in  by 

ce  of  law,  or  follows  upon  a  deficiency  of  the  vague  and 
lor  fufficicntly  explicit  words  of  the  power.  Is  not  rent  al- 
ways to  be  demanded,  before  a  diilrefs  becomes  liable,  or 
1  forfeiture  incurred  ?  And  as  to  the  other,  if  there  be  ^ 
..iiicicnt  diitrefs,  what  tlien  ?  The  rent  will  be  recovered 

without 
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yMmk  re-entry ;  imt  ildttilf^^ln  flttfiii»  0^itf-y  «  buSa- 
cnce,  cottld  there  be  any  other  'mtttrt  of  the  original  pb#e^. 
In  fomc  refpcfts,  Lord  TankervHle  h;^s  an  advantage  \  as  far 
inftancc,  without  daufe  of  ric-entry  is  improper,  and  ri^ 

C  3*^  3  rous,  the  po\^er  complained  of  defends  the  p^ribn.    And  i 
^  '     the  attorney  who  w:^  tke  kafe  was  the  perfon  to  iUrt  the  | 

,  ©bje£tion. 

Mr.  Dunmng^  in  reply — I  don't  apprAend  Hie  taitov  rf 
the  caifcy  or  Lord  TattkervU^s  charadWri  mdkes  k  r^iifite 
Cor  tiie  to  Mft  an  tedtf l|eflice;   Aitb  himlwc^iMABrlMili 
UAcito  ts&od  uniiM^ched,  tttnii  Will  ^fbnd  mBmfii  iftdtfci 
As  t!0  the  Monkey,  he  my  appear,  When  I  li*ve  MliBltt^ 
Nvhole,  to  merit  approbation.    He  dre#  it  as  for  a  man 
ed  in  fee ;  he  never  was  informed  othcrwife  till  after 
Johns  death.    He  difcovered  the  flaw  to  his  own  prcjucScc, 
as  having  a  very  beneficial  Icafe.    I  do  not  deny  that  it  wosid  i 
be  very  abllird,  if,  in  the  conftru<f\ion  of  powers,  this  court  | 
differed  at  all  from  the  court  on  the  other  fide.    With  ref*  i 
pe£l  to  the  cafe  cited,  or  rathcar  hinted,  I  gave  it  up,  beodb  | 
1  thought  it  Oioftericd  my  qodllfoA.  U  it  had  eppc^veApfe 
pstM  to  my  client,  I  IhocM  hm  dome  mreri^teCtiliM 
obfcrved  to  your  Lord/hiiS  Am  there  the  coMbti{tai||l 
fectmium  fiibjOkm  ^4ritiH  i  hetrt  il^ial,  not  heiM  ^gm^ 
ral :  But  here  the  conftru^lion  would  require,  thrft  jmie 
1  /Ordfiiip  /hould  take  ^  heir  Ijpecial  him  who  is  do  hor  ^ 

With  rcfpc^l  to  the  term  afiigns,  Mr.  Bearrr  ft  faid,  thert 
was  no  definition  :  It  may  be  diflScult  to  attempt  a  definition, 
•»  being  too  deiBr  to  nfeed  tor  admit  one.  However,  I  c»y 
chm  teice  for  granted,  by  wa)r  ddfinitlon^  thift  tn  aOign 
it  one  irho  ctti  talBeanttffignmentiBroai  a  ptxto/u  ^iMIUtSm 
mtke  it. .  It  fe  mft  inddoit  to  %  i^eiiion :  Odes 
irhere  briie  fmh  the  contrail  t  As  to  thediftinAioB  MMft 
the  power  given,  ahd  the  poWer  purfued,  ti^ng  the  tin§r 
nal  power  of  re-<rntry  in  the  moft  liberal  conftnu^Hon,  (fori 
fhould  be  alliamed  to  make  a  verbnl  one)  I  think  it  is  impofii' 
blc  to  maintain  the  confiftency  of  the  latter  with  the  forrncr. 
There  is  but  one  condition  in  tl'ie  former ;  no  claufe  of  re- 
entry. Jn  the  latter  there  are  three  conditions,  of  wKidi 
only  the  firi^,  the  rent  being  behind,  ia  the  coi^ditioD  01 
the  former.  Can  It  ever  be  fcrioufly  contended,  thdeMiK 
ers  are  fnbflantially  and  in  efiie£t  the  fame  i  ' 

Loid  ManifiM^This  is  to  try  thefali^of  aluiilti 
hi  execation  of  power*.  'i  ' 
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I    Ac  ftatc  of  the  cafc  b,  Mary  Prince^  who  married  Sif 
Aftlej^  was  feifcd  in  fee  of  the  premiflcs,  and  levies  a 
and  afterwards  made  a  fcttlemcnt :  And  there  is  a 
power  to  Sir  Jfihn  AJlley  to  grant  it^Scs  of  prefent  and  not  of 
intmft  }  fo  as  it  go  along  with  and  be  incident  to  r^ 
md  rewfioD.   And    as  thore  be  n  dBufc  cf  s^ 
ift  cafeof  rat  Wiig  bdund  tifCBtf4)|ie 

Ae  ofe  fnhfeqitent  to  Sir  ^^An's  efbite  for  life  were  re-  [  319  ] 
,  and  the  Earl  of  Tankerville  is  become  entitled,  as 
Hmn.    Sir  John  is  dead.    Then  comes  the  ieale 
^odlian,  with  rcfervation  of  rent,  and  claufe,  in  tlxis 
ffianner  ;  that  is  to  {xff  with  re-entry,  on  cotKUtioa  of  the 
nHunty  if  rent  unpsud  for  tweritynooe  days*  There 
cr  two  <^e£tioiii|  6kBl^  that  the  meaningi  thoti^ 
exprefled  in  the  words^  is,  that  cbafo  <xF  re<s»try 
'  go  to  the  inheritance;  that  it  does  not  if  it  goes  to 
bdn  general  of  Skr  'JoBn. 
To  prove  that,  by  the  power,  it  ought  to  be  rcfcrved  to 
^bc  inheritance,  was  not  difficult ;  By  the  fubjecl  matter 

^  muitgo  aiong  wkh  the  reot^  and  be  inudeot  to  the  reva- 

Jkm. 

I  Nobei^  emhaeve  the  re-entry  but  he  who  (bould  have  the 
Nitt;  wort  timookafti  and  lb  in  tlie  my  text  of  JJtti^ 
r*>V  GK»Zif«  213./ 3461  347-,  by  conftmfkion  therefore  it 
F  aaftbefix  Nov qwn  the  conAni£tion  of  the  leafo  it'sre- 
l^ftteifiji  twvntf-Qoe  years,  payaible  half  yearly,  (that  is  the 
feaeas  if  it  had  been  during  the  term)  and  then  it  goes  with 
^  inheritance.  Fhen,  what  is  the  meaning  of  heirs  and 
affigns,  it  mufl  mean  (it  was  admitted,  of  ncccility,  at  the 
^  bar)  thole  to  whom  the  inheritance  Ihould  go,  and  To  is  the 
fnia^  and  authoritfes.  The  heirs  and  aifigns  can  have  no 
rtther  meanhig.  It  would  be  faperfluons  to  exprefs  the 
^-IMBuiug  more  paiticnlarlf  i  as  in  the  cafe  in  &mn^/,  of  a 
^#inBt  svferved  to  a  ftrangcr,  his  executors  and  affigns^ 
!  thecoiBt  decreed,  it  mufi  go  to  the  devifeci  and  executor 
gaaft  be  rejeacd. 

P  ffhf  then,  as  to  the  refervation  in  the  other  part,  how 
^  It  to  have  been  worded  ?  They  fay  exprefsly,  to  the  pcr- 
in  revcrfion,  and  ren^nder.  It  would  have  been  void 
Nn  the  (latute  34  H.  8.  c.  24,  if  they  were  not  ai&gns  to  the 
•  Idbr  bj  the  fettlement,  they  are  afligns  a  thouland  ways  ; 
ftlfj  bifeproTided  fuffidently.  As  to  demand,  a  claufe  of 
iJHntry  b  rcqu'rcd,  as  a  fecurity  for  the  rent:  Demand  * 
l^^tyufitej  both  by  common  law  and  ftatute :  A  daufo  re* 
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tntry  ^Inerer  be  aUoived  to  operate  £irdier  tbaii  as  afccn- 
rity  for  rent. 


New  Trial.  '  ' 

0  intered  had  been  paid  upon  a  bond  from  i754ii 
1773  '  The^juy  found  for  the  bond.    Lord  Mam^ 
faud,  the  prefumptioo  agatnft  the  bond 
Aatiite     limitations } '  would  be  goiwned  by  the  eviteofr 
A  piffol  confeffioti  would  (et  up  a  bond  twenty  years  beM 
L  3*^  J  That  he  remembered,  from  circumftances,  the  evidence af 
fcvcntcen  years  had  been  L.iken  as  preriunpLioa  fuificicnt 
againft  a  bond. 

The  court  grarnrd  a  rule  to  fhew  caufe,  in  order  to  iit- 
quire  farther  into  the  circumftanfcs.  .^^utras  vikm  amfM^ 
^  hie  cauja  kHor  hoti».  *  *  z 

AAion  for  Money  had  and  received^  - 

IT  was  oMerved,  this  was  a  tiberal  a^Hon,  in  wImiI^iI 
party  waives  all  tort,  trefpafs,  and  damages.     As  io'a  1 
cafe  of  laft  term,  (viJc  Feltham  and  Tyrrell)  where  it  w;^ 
rightly  argued,  you  may  waive  the  trefpais  and  damagcS| 
where  there  is  a  trelpafs,  and  come  for  the  money  had  andf^ 
ceivcd. 

But  where  an  attorney  has  taken  a  receipt,  and  difchargdi 
defendant  out  of  cuAo<1y,  he  charges  himfelf  with  liiewilol||' 
and  acknowledges  iatisfa^Uon,*  and  can't  {dead,  that  no  vaa^ 
rame  to  his-hands  than  fo  mueh^  'aodin  that  way  tkwVa^ 
felfof  the  refidue;  »•  ? 

Recital.  • 

WITH  rcTprcl  to  the  "  whcrens,"  which  was  argud| 
in  declaration  of  ailault  and  battery,  the  com 
intbrmed  that  exception  was  done  with. 

It  was  obferved,  that  in  Fuld'wg  and  Flrtimfy  it  was  feft- 
dcvifed  how  to  get  dear  of  this  objedtion:  That  the 
Wilder^  in  Stran^el  1151,  had  farther  ihaken  \U 

that  three  terms  after,  the  cafe  of  MarJbaU^  Ii6a,  m 
end  of  it.  ^ 
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New  Trial. 

"1  /rOTION  for  a  new,  trial,  on  account  of  ^cntift  again^ 
xVjL  evidence. 

Que&ioa,  Whether  an  attorney  cxerciiing  tiic  buiuids  of 
a  fcnvener  was  a  traderi  ^thin  the  ilatute  ? 

Suggefled  that,  upon  the  evident,  thejtury  ought  to  have 
fooDd  him  a  trader* 

Snk  to  Ibcw  caitfe^ 


*  *  ■ 


CivU  Adioa,  t 

CHARACTER  of  the  defendant  cannot  be  gOQC-intoiA 
m  civil  action.  ,Loxd  MaM^/d»% 

Recognizance.' 

>  •  < 

MOTION  for  a  certkrari  to  remove  a  recognizance — r 
Not  granted  as  never  liaving  been  the  practice  ;  but 
inltcad  thereof  rule  to  ihew  caufc  granted,  why  the  clerk  of 
fhe  peace  (hould  nut  diichargc  the  rccognizwcc  on  payment 
the  fees. 

Rule- 

THE  court  will  not  oblige  a  perlbn  to  give  a  copy  of  a  de* 
daraitkm  which  h«s  come  into  his  hands  without  frtud 

or  ibrprizc,  and  without  which  the  profecutor  cannot  pro- 
ceed aguinft  him  criminally.  For  the  court  will  not  oblige  a 
defendant  to  aililt  in  a  profccution  agauifl  hun&lf.* 

Adminiilration. 

#  * 

TAKING  out  letters  of  admmlibation  m  a  £ilfe  oath, 
'  b  with  reipeft  to  feamen  a  ^pital  felony  by  the  fta- 


A 


Venue. 

F  T  £  R  plea  pleaded  you  can't  move  to  change  the 
venue.f 

Attachment. 


\  In  ca^tttlibut  eztenuar  aat  cxcufac  dclit^um  ^uoJ  non  iUiw  in  clvillbu». 
*  UmHK  teactnr  Iripfam  accuiare. 
^  Ouoii  ocdine  ct  decentcr  fianr. 
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Attachment. 

MOTION  for  attachment^  for  non-perfonnaiieeoril 
award  made  in  purfuance  of  a  rale  cf  court. 
Rule  to  fliew  caufe, 

t      ^  ^  Slander. 

DECLARATION  ftatcd,  that  whereas  the  pUinliff  k 
a  wool-comber,  and  a  perfon  had  agreed  with  him&r 
a  certain  qaantitjf  of  wool,  the  defendant  well  knowix^  of 
the  premiflest  and  in  order  to  bring  him  into  diiotdit  widi 
perfoDsboying  and  felling  with  him»  and  deprive  hmef  tk 
iivelihood,  fpoke  the  nvords  laid  in  the  dedaratunit  he(ii» 
nuertdo  the  plaintiff}  is  not  worth  a  penn^i  and  he  will  fOi 
away. 

2  S/?o^ueKh  Reports,  cited  "  he  is  an  idle  rafcal,  aiidiK^ 
"  worth  a  groat actionable  if  fpokcn  of  a  tr?xicr.  Rolk 
abridged  in  the  very  calc  of  a  wool-comber,  bay  noxnm 
•«  wool  of  him,  for  he  is  not  worth  a  penny." 

It  was  iaid  as  to  the  aTcrment,  it  was  fufiiciendy  aicmd 
for  the  court  to  fee  tliat  the  plaintiiBF  was  a  woQl-€Onibcr,aad 
got  his  money  by  buying  and  felling  inthattrade;  as  in  At 
cafe  in  BronUv/s  ReportSj  platntm  ftates,  that  whereat  Ifth 
a  jud^e,  defendant  not  being  ignorant  of  the  prcmifl|ii*» 
hdd  a  good  averment.  •     '  ' 

Mr.  Serjeant  Davy  e  contra,  that  Ac  words  were  not  acti- 
onable \  for  that  wherever  a  man  not  neccflarilj  U\*cs  upon 
his  trade,  or  fo  as  to  be  liable  to  thr  ftatutes  of  liiiiili  IHJIjH, 
ilandcr  lies  not  for  faying  he  is  not  worth  a  groat. 

3  Med.  Chapman  and  Lamphire^  a  carpenter  defbrixi 
himfelf  to  be  fuch,  and  liien  ^es,  that  he  got  much 
ney  by  buying  of  timber  and  materials,  and  buildim  of 
houfes,  and  that  the  defendant  fpOke  of  him  as  feUowa,  «lk 
«  is  Imken  and  run  away  and  wttl  'never  return  agaH* 
which  IS  much  the  fame  as  fbited  here,  and  the  judged  4|ic^ 
divided,  two  againd  two,  whether  tiicfe  words  werca^tia&*. 
able  or  not.     jlruU  rJon  aiul  ^  .lirfax. 

Action  lies  not  for  luch  w.jrds  fjwken  of  a  farmer*,  imlcfi 
he  declares  fpeciaily,  that  iic  gets  living  by  buyiagjp^ 
felling. 

They  would  not  be  adlionable  if  faid  of  a  Ttntner,  fior  <i 
a  ihocmaker  ^  [this       the  COUrt  denied]  bccaufe  Ml. 
to  the  boniorupt  laws. 
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Is  the  cafe  2  Shower  295,  the  words  were  fpoken  of  a 
B'caver ;  and  the  cafe  ftKcd  ipedsAji  thtt  be  got  his  living 

by  buying  and  felling, 

-  It  ttimt  fuficientijr feted  hare t)iat  ^ body  traded  witk 
BiiOi  or  he  with  anybody. 
Ilm  court  thought  otherwife:  And  that  a  wool-combcrs  I  3^3  ] 

not  fhttd  to  be  a  labourer,  muft  of  ncccffity  be  intended  to 
bay  w6ol  to  work  with. 

A  farmer,  the  court  obferved,  was  no  trade  at  all ;  wincii 
muil  have  been  the  rcafbn  of  the  decifion  cited  above. 

Thr  cf  ;nt  further  faid,  that  tfaej  woul4  not  difturb  the 
aic^  dpecUiiy  after  vcrdid. 

Information. 

COUR  T  wiB  not  proceed  by  way  of  faifomiatkm  for 
every  difobedience  of  a  conftable  to  a  warrant  of  a 

julhce,  or  order  of  fcHioiis^  but  the  method  of  proceeding 
is  by  indidmcnt.  * 

Irregularity. 

T  N  general  you  muft  come  upon  an  Irregularity  at  firll^  " 
I  and  not  wait  for  it  iecond>  to  (et  aiide  the  antecedent. 
Sri^lari^  of  rule  is  to  be  taken  notice  of  the  moment  the 
AeH  ftep  IS  to  be  taken.   Irregularity  of  declaration  in  the 

fane  manner,  before  judgment.  And  fo  is  the  rule  in  the 
court  of  Common  Picas  ^  and  this  on  principles  of  juftice, 
ariii  for  prevention  of  expence.  You  can't  cnme  after  exe- 
cntion,  to  fet  afide  judgment,  on  account  of  irregularity  of 
'  it  declaration:  But  the  inflant  you  have  notice  of  judg- 
nent  figned,  you  muil  take  advantage  of  the  irregularity^ 
ilm  at  leaftj  if  not  before.  $ 

Trover. 

MOTION  to  be  at  Uberty  to  plead  fevcral  matters  m 
an  aifkion  of  trover. 
Court — By  a  book,  near  two  centuries  ago,  it  appearsy 
releafe  is  a  fumcient  pk<i  to  trover^  and  you  have  no  need  to 
|kad  any  thong  more. 

On 

*  Kiil<|iiam  rrcurritur  ad  extraor^nanum  nifi  ubi  dcfidt  ardioariiun* 
I  Tyhyifihin  HOB  (k^nucBubut  jora  iubvcoiuau 
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[  3M  ]  On  the  31  G.  2. 

O  ^  *  <iucftion,  W  i^ciiiq:  iinac  was  within  tbc  a£t 

The  z£t  provides,  that  no  pcrfon  fliall  be  liable  to  pay 
toil  for  any  cart  or  canriagCt  or  horfe,  &c.  which  IhaRk 
employed  in  carrying  dung,  compofl,  mouldy  fpil,  or 
other  thing,  employed  in  the  cultivating  or  mannn^v 
lands.  .  Plea^edi  th^t  lime  was  within  tKe  ftatute. 

Objeftion,  that  lime  was  not  within  the  exemptioii. 
Ex  etymq^  That  limc  could  not  be  comprehended  witWn  tkp 

hfpk'  words,  dung,  mould,  or  foil ;  neither,  a  fortiori,  within 
the  word  compofl:,  which  necCiFarily  implied  .4  thing,  in 
the  making  of  which  there  was  more  than  one  article  em- 
ployed, and  pxopcrly  figniiicd  fomcthing  artificially  con> 
pou;idcd.  Lime  is  a  limple  article,  and  is,  furely,.  not 
compounded  by  being  burnt  aqd  brought  to  difibluQp: 
T'hicli  would  rather  decompotuid  it,  if  it  were  a  ccrmppi 
tion  before. 

Ex  wrbif      The  general  words    any  thing  ufed  in  cultivating  or 
antcxxden'  «  nuring  of  lands,"  muft  be  referred  to  the  antecedent 

words,  wlijch  fpcak  of  harrow  and  plough,  and  muft  fcr 

iindcrftood  to  mean  things  tjuldcm  gcaciia,  iuf^ruiuenis  01 

hunvaiHir\\  * 

E»  ftatutis      Farther,  that  lime  is  always  compre|iqi\dcd  in  ^p^cdf 

mpsnnift-  ^ord>,  where  it  is  meant  to  be  excn^pt. 

Esabfurdo      Thut  nothing  will  pay,  in  this  initantc  of  the  turnpike 

ctuiciinve->  road  of  Lynn  Kegis;  for  iin^e  is  ajLn^oik  eyery  thing  lk( 

wcntL      pafled  there. 

On  the'other  hand,  it  w:is  contended,  that  the  li  ^lll  il^. 
nfed  as  general  words  as  [X){lihle  ^  clearly  intending  to  €a9t 
pehcnd  every  ipecies  of  manure,  and  that  if  the  excm£> 
tion  did  not  include  lime,  it  would  be  totally  nugatory,  •ftl 
the  ohje<5lion,  that  then  the  toll  will  be  taken  ;  for  that 
nothing  elfc  was  carried  on  that' road  but  limc,  it  u-as  arw 
fwercd,  that  ti.is  is  only  a  branch  of  the  general  turnpike  ruiJ* 
'J'hat  tl^.c  w  jrds  and  intent  of ,  the  ftatute  botli  concurred 
to  exempt  lime  j  for  that   the  claufe  firft  exempts  iil 

P  ^  ^ .  -|  in{bruments  of  hulhandry  *,  next  beafts  and  carriages  for|)y 

1  ^-j  J  conveyance  of  fuch  implements ;  then  feveral  kinds  nfjll^ 
nurc,  fpcciaily  named,  by  way  of  introduction  tdibe  geno^ 

.  ai 

*  Verba  intelligenda  fecundum  ruVjedam  mtteriem. 

Vcrbx  cencralia  rcHrtnguntur  ad  habilitatcm  rei  vd  pctibiiaB*  ' 
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ril  words,  and  then  generally,  in  the  moft  unmH^l  exteflt, 
any  other  thing  employed  in  the  manuring  or  cuitivatioQ  cdr 
httis* 

That  the  a£Hott  was  brought  agunft  the  agent  of  tho 
cofBiniffioners,  whereas  it  fhould  have  been  againft  the 

commiflioncrs  thtrmil'lves.  And  that  this  was  ftrongcr  than 
rhtr  cafe  of  Exmtu  aiiJ  SaaUr^  for  iliw  uioiicy  Uad  been  paid 
luck. 

Lord  M^msjiihl — It  has  very  properly  been  obferved,  that 
where  the  Icgillature  meant  to  exempt  lime,  they  bave  ex- 
pie&iy  exempted  it*by  name,  as  in  the  ilatute  of  the  7  G. 
3k'liid  the  circumflances  of  this  cafe  give  an  additional 
toigth  to  that  obje^on»  from  its  being  the  general  ma^ 
flare* 

It  would  be  confounding  the  fignification  of  words,  to  fay 
hot  is  Hgnified  by  compoK. 

It  is  abominable  to  make  a  catch  by  plea,  in  abatement  to 
the  inuuanent,  on  account  of  the  name,  -.in J,  .is  to  the 
other  miftake  in  filing  it,  if  I  had  thought  there  h,ul  been 
any  thing  in  it,  1  wonlil  have  ftrnt  it  back  to  be  idled  again. 

I  dare  fay,  the  commidioncrs  defended  to  the  aJlion,  and 
then  it  would  have  the  fame  etib£t  as  if  brought  again& 
them.  * 

BeiideSf  if  there  were  any  weight  in^  the  obje^UonSj  they 
come  now  too  late  for  a  nonfuit* 

■ 

Trover. 
Atkinion  againft  Barnes* 

GOODS  of  ^.  affigned  to  B.  and  C.    B,  fells  them 
to      who  gives  a  promiflbry  note,  payable  in  four- 
tna  days.    After  this  D*  affigns  to     all  his  goods. 
Hie  note  having  never  been  pftid|.  J9.  rcfuies  delivery. 
D.  brings  trover,  affirming  that  the  giving  the  note  was 
payment ;  and  that  thereby  the  property  vetted  in  him. 

Qihfon  and  IV  n  t  eitcd.  Property  alligned  for  a  man  of 
Darjtxick  to  a  man  oi  Br. •  wick.  The  man  became  iniolvcnt. 
'  An  agent  of  his  foimd  means  to  come  for  the  gocd^,  ^  ^26 
which  were  fent  by  a  Ihip.  The  feller  gives  notice  to  the 
capt^  of  the  infolvency,  and,  upon  this,  the  captain  ro- 
fsim  to  ddiver  them  and  accordingly  they  were  not  deli* 
vmd  into  the  hands  of  the  agent. 

That  / 

•  Qmnis  ntShsUtio  retro  tnhitvr  et  faito  9e<^uiparatiir. 
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.  That  hen  Mk^m^  the  afiignee  of  Chrfitr^  th^  bufer, 
amid  bav6  00  bettet  right  than  the  boycr.  That*C%br) 
the  buyefy  had  not  made  payment ;  for  a  note  was  m 
meat,  titt  fefefkd,  and  was  only  a  proof  of  the  ibflinii 

goods  fold  for.  Barnes,  the  fellcr,  kept  ihc  pofTcffiaO 
of  the  goods,  by  the  dcfirc  of  Cl^rjler^  the  buyer,  till  a 
time  agreed  on  :  And,  upon  this,  it  was  contends  J,  th^  th^ 
pofleflion  of  the  feller,  in  confcqucncc  of  this  a^ 
was  the  pofTeflion  of  CheJUry  the  buyer. 

To  this,  Mr.  Mansfield  replied,  that  if  it  had  been  a  AS 
Uvcry  to  a  third  perfon,  it  would  have  iven  foi  bse  iH 
hero  was  no  more  than  muft  be  the  cafe  where  g«Qch^ld| 
not  knmcdiately  delivered* 

Lord  Mansfield — You  need  not  give  voMrfLlf  r.r.y  troubtel 
for  the  whole  of  the  argument  i/oes,  I  think,  upon  a  mil- 
taken  fonnd:uion  :  That  this  was  oolj  an  incboaU  ialcy  aa^ 
not  perfect  by  delivery. 

Thefe  are  the  goods  Stephens  fold  by  Barms  :  Tberr  is  a 
note,  giving  credit  to  all  the  world,  that  they  were  foMti^ 
Chtfitr.  Chffier  was  to  enter  into  the  houfei  and  <Ub|i 
that  Barms  would  let  them  ftay,  not  to  ghre  him  die  ttow 
ble  of  removing  them*  Barms  agrees ;  tke^p  'ftay  m  faM 
ture  :  And  more  than  this,  Barnej  blows  hot  and  cold  ;  for  bc 
does  nut  \\  ;.ir  delivery  of  pofTefiion till  the  note  bepaid|  boj 
fends  the  goods  to  Chejler, 

After  this  Chjlev^  not  being  folvcnt,  applies  to  Barnes^ 
and  defires  he  would  take  back  the  goods.  Barms  fays» 
"  I  will  not  take  back  the  goods ;  I  will  have  payment." 
Upon  this  Chefter^  as  he  had  a  right  to  <}o,  fays^     I  talx 

this  as  a  complete  fale ;  and  you  muft  abide  by  it 
Jj/Lu  Barmif  therefore,  Aiall  not  plead  th^t  there 
complete  fale ;  having  affirmed  one  by  refufing  the  g 
and  demandiiiiJ  payment.  • 

Farther,  he  indorfes  tlie  note  to  an  ijidoriee  }  thoogj^hft 
afterwards  ftruckhim  out. 

C  3*7  3  Original 

IN  a  eafe  where  parties,  who  were  per  fens  of  eonfi^eriiik 
property,  were  proceeded  againft  by  original,  inflci^ 
of  bill  of  latitat.  Lord  Mamjield^  in  a  ver)'  ftrong  and  liv©^ 
ly  maimer,  ej^preiled  his  incMgnation  at  the  oppreiEo 


•  Quiiibct  fin  fai.'la  fcirr  rt  pra-Aunitlur  CtdcbcC* 
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fukorft  of  this  courts  through  compuUion  bf 
cximmt  sttid  at  other  times  through  the  p^iffipiis 
ho  were  employed  ki  the  caofe.* 

win  xiotconTeat  to  appesur»  if  thef  refiife  to 
to  bring  a  writ  of  erroTi  you  may  have  great 
proceed  by  original ;  but  to  do  it  in  the  fir  ft  in- 
leciaHy  as  it  was  fwom  on  affidavit  that  the  parries 
depolit  the  money  in  court  before  the  original  fiied 
ch  a  cafe,  a  method  of  this  kind  was  highly  cenfur- 
t,  on  firftbctn^infianiied,  as  far  a&  entreaty,  ob- 
d  declarationi  could  go,  he  had  gone  ;  and  if  he 
himietf  .aothonxed  to  have  made  an  order  to 
.  method  of  proceeding,  in  fuch  a  eafe  he 
doDi^     very  gladly ;  but  did  not  think  llinifelf 


;ng; 


that  it  was  deftruclivc  to  the  parties  themfclrcs 
and  fcemcd  to  intimate,  that  on  a  verdict 
jore  than  once,  in  fimilar  circumltanccs,  thrcaten- 
||  k  to  the  jury,  whether  it  was  not  ^  proper  mo- 
km  to  eaqrcafe  the  damages, 
bmfe  there  were  twenty  defiendants.  Ag^ft  one 
p  by  fuins  cmt  ladtat :  Againft  all  the  other  nine* 
rfoe  out  io  many  originals.  The  attorney  eom« 
d  owns,  by  his  affidavit,  that  he  disapproved 
original,  under  the  circumftances ;  but  tlv-it  liis 
e  it.  It  docs  not  appear,  however,  that  he  ever 
clients  before  not  to  do  fo,  though  he  renion- 
crwards.  It  was  iaid  farther,  that  whereas  a  bill 
c  Exchequer  was  the  caufe  alledgcd,  the  bill 
three  days  after  the  originaL  If  any  tjung  fo 
deky  cotdd  have  been  apprdiended  in  pardes  of 
and  In  fuch  dmimftanceSy  why  proceed  by  btU 
rft,  which  was  to  try  the  merits  ? 
ansf.dd — There  is  no  manner  of  doubt,  but  that 
y  make  ufc  of  legal  procers  (legal  in  the  ordinary 
proceeding)  in  fuch  a  manner  as  lhall  be  a  coa- 
he  coHftf  and  a  moil  grievous  oppreilion. 
balMf  a  caft  of  -Mr.  Hanbury^  who  had  bill  with  [  328  ] 
|man.  There  was  a  iliffiBrettoe  about  foiM  ^tfsi 
Ee  hm  waa  not  hnmediatrTy  paid ;  the  cogdunan, 
ed,  got  Us  mafter  to  be  tidcen  into  am^  about 
ght^  he  was  carried  toa^ungiog  hour<;-  He 

fcnt 


am  perCedios  ia  ndtnu 
jus  fttziuxu  injuh». 
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Cent  to  me.  I  tried  to  confidcr,  whether  he  could  be  takra 
out  y  but  the  proceis  iiTued  out  of  the  Common.  Pleas,  and 
I  could  not,  therefore,  get  him  out.  It  came  before  ihc 
Common  Pkas^  who  oMmitted  both  the  bailiBt  and  coadi^ 
man* 

So  a  tcxiint  waiting  for  his  litodlotdj  on  the  daj  of  w 
inent  he  caald  not  find  him.  The  landlord  arrefted  msk 
ficxt  dajr.   The  court  of  Coinipon  Pleas  made  him  pay  thd 

cofbs. 

So  on  Srref^  of  a  inefchant  on  the  Exchange-^  the  couit^ 
oh  the  like  grounds,  committed. 

Here  I  am  glad  to  hear  Mr.  Mttllijon  adrifcd  his  client 
'  hot  to  proceeds  But  they,  hearing  there  had  been  a  pro- 
ceeding inducing  a  charge  of  felony,  [the  underwriters  of 
a  policy  of  in^ll^ance  had  fummoned  the  maftcr  of  the  vcfiH 
to  appear  and  anfwer  before  Sir  John  FiMing  for  the 
fill  lofs  of  the  vcllel]  they,  to  hare  their  revenge, 
by  original.  > 

On  the  other  hand,  proceedings  in  the  Exchequer,  fera 
'  difcovcry  which  may  charge  parties  wiiii  a  felony,  are  ci- 
traordiuary  indeed.  • 


G 


Certificate.  ' 

ERTlFiCATE  of  marriage  not  evidence,  unfafiil^ 
fliewn  as  a  copy  from  the  pariih  reg^fter* 

■ 

Bail. 


A Man  cannot  be  objected  to  as  ball,  for  not  hawig 
been  aiTefied  to  the  poor's  rate  ^  for  it  is  oaly 
dence  of  his  being  an  houfekeeper. 


o 


Evidence. 

N  a  qucftion,  whether  a  promliTory  note,  in 
hands  of  an  executor,  were  the  teitator's 
ing,  he  refufed  to  produce  the  note, 
t  529  ]      Lord  Manspeld  informed  hiin,  that  if  it  had 
nin  prius,  which  had  turned'  on  fuch  a  matter^  \m 
have  ordered  the  caufe  to  ftand  over^ 

The  attorney  who  drew  the  will  was  int 
ther  he  would  make  affidavit,  that  he  believi 
teftator's  hand  writmg.   He  deiclined  doing  it  %  but 


Dig'itized  by  Google 


Michaelmas  Ttnsu  13  Geo.  3.  K.  & 

biMiod  the  hand  by  other  witncfics  :  This  the  conit 
fabrcd  wmild  be  aboipijod^,  aac^  would  not  fiifier  it* 

*  > 

WHERE  2  hidgment  is  above  a  year  old,  you  ran't 
proc-cJ  to  cxtcutioa  upoa  it^  wiihout  firft  reviving 
it  }tf  fuing  out  icire  facias, 

"vT^OXT  cannot  have  a  non  procedendo  for  want  of 

X  tr.1i1lcrlbi.ig5  lill  you  have  a  certificate  iroaa  the  piiie^p 
ii^ito  £i^c-Ue<iu^V>  .iW;  ^tf^e  is  no  tranicfipt. 

Attorney, 


\a  pot  he  a  good  lui^  for  the  ^lufiefs  of  esich  fide  not 
io3mr  an  attorney  anj  ^i^pot^  ifem$«  if  be  fajs  he 
Itot  keep  books* 

Sutnupiftry  Proceedings.  • 

a  application  in  a  fummary  way  waivdi  trefp^t  :|S 
action  for  money  had  and  recdired  waiTesd^saai^. 

War  rail  L  of  Aitorncy.         ^  •  ; 


A 


WARRANT  of  attorney  given  by  a  feme  fole.    She  , 
afterwards  married.    The  court  granted  leave  tf> 
ana  1^  judg^nt  in  the  name  of  the  hu^^and  Jishd  wifc^  ' 

V 

Paynf  againfi  HilL  I  33^  3 

IT  Ibcms,  that  bv  the  conflrudion  of  the  12  G.  3.  the  of- 
fence Is  comnuitcd  as  foon  as  tlie  wall  is  finifhed,  in  a 
Ji24Siner  contjrary  to  the  adt ;  but  at  ieaft,  when  the  iheli  is 
^iofliedy  after  which,  nothing  done  to  the  inlide  can  make 
^MjlKntuns  cTpeciaUy  asdk  affiopittobefaraochtwiihm 
yp^tJDOonthi* 

J  ■ '  B  b  Limkaiioai 
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'  Limitation* 

IT  was  cbferved,  that  a  year  was  the  common  limitation 
in  a£ls  creating  penalties,  where  a  moiety  went  to  the  iu- 
{ortacr,  and  a  moietj  to  the  poor  of  the  pariih^ 


Brokef. 

ACTION  brought  b7  a  broker  in  hts  oWn  name,  for 
his  principal.   The  jury  found  according^  for  tke 
principal!   Contended  that  verdiA  fhall  hot  be  di^bsbelk- 
*l£aUfc  adlidn  in  the  name  of  the  brokta*. 

T  h^t  a  brok:cr  Is  a  I'ufficicht  ngcnt  for  the  parties,  lintWf! 
■  ;  tlic  meaning  of  the  Itaiute  of  frauds  ;  au  J  liis  note  a  fuinu- 

cnt  note  to  bind  the  barg-aln  :  Efpecialiy  as  the  dcfcndaoL 
^pade  credit  with  the  Jwi/J  India  company  on  this  note. 
*  '  That  in  chan^  cry,  wliere  the  defendant  might  have  avaikd 
'hixjifclf  of  the  ftatiite  of  frauds,  if  he  anfwers  to  the  fal, 
inftead  of  denlurringi  the  court  6f-  chancery  will  decide  » 
cording  to  the  equity  of  the  cafe. 

That  where  a  contraft  is  in  part  executed*  court  of 
eery  will  decree  a*,fpocifie*penormance« 

That  where  note  is  (igned  by  one  party,  but  In  po 
'6f  the  other,  tHcfe  'aic  kvcrai  cafes  that  both  lhall  bfi 
•bound.  *  '  •  - 

nation  and  Gr^y,  Chancery  cnfcs,  264.  Vern*  ^21.  fStr 
^ames  Lowthtr  nnd  V.arill \  t)ut  noic  liere,  the  court  didagtj 
abfolutely  decide.]  2  Eq»  Co.  Ah\  4^*qu,  v.  20. 
C  33  ^  3  '    Where  an  >  greement  made  by  parol,  and  thetc  b  evideace 
i^f 'that  parol  agreemciit  ^  writings  this  is  fuffictctit  to 
thecbntra^.  '■  r       -  •    '  - 

Xountefs  Dowager  of  Mwttacuit  v.  MaxwU^  Sir*  tjS^ 
[Note,  there  the  ground  feems  to  have  been  that  the  misH 
age  was  had  in  coniideration  of  the  promife*]  i 
[But  vide  Peere  WiJltamSy  618",  where  the  fame  cafe  tl 
rcjiunsjJ,  and  determiiicJ ,  \  tu  make  tlic  ni.irrl.\gc  ap^** 
-fonnance  in  fuch  caie,  would  be  directly  a^ainlt  tiie  ffi«asip| 
ing  of  the  datutc.] 

That  the  dcciflon  in  a  court  of  law  would  be  the  fanie  'on 
'the  ft^tute  of  frauds  as  in  a  court  equity,  as  to  tlie  avil^ 
i  which  would  .govecn  it,  tliough  tlic  method  of  applyiMft 
relief,  and  the  mode  of  giving  it,  and  the  fiibjc^  of  ^riCj 
.di£Hon,  m'.;ht  differ. 

Lord  Mansfield — Qucilion  is,  Wlxctlicr  this  cafe  is  vitb 
in  the  fialutc  of  frauds? 

Dig'itized  by  GovH^le 


Miiijatimas  Term,  13  Geo.  3.  K.  B. 

Hi^-vcTT  tiilc  and  tlie  rround  on  which  th«it  ftatute  wa« 
have  been  the  rcaibd  of  many  excf^ptipnt  >gainii  the 
of  the  ftdtute. 

id  I  agree,  that  ercry  conftru^tion  of  the  ftatute  which  Vide  f}^e 
be  good  in  a  court  of  equity,  will  be  ^ood  in  a  court  "-^^^ 
»;  Fcr  cquitf  ran't  relkve,-  agabii  thcliqgtflattupe  1  and  ^ 
ccM|t  of  W  is  boond  tocoiuftrue  acg^rding  to^  the  411^  per,«p«cf« 
'Icgiflatttre.  .  "S^^ 

already  faid  if  the  party  owned  hi  writmg,  the  '^^ 
[of  Hiiffm  and  Gr:y  would  huld  here, 
to  parol  r\'id''iu  e,  fuch  would  let  in  a  grent  tempcft 
r.a)T;  but  there  is  no  occafion  to  parol  a?!y  thing.  ; 
fe  :nj:i  is  the  broker  th  u  buys  for  the  d'  u  ndauti 
that  buys  for  the  Jitdjffian^  the  plainlitL  .  ■ 
they  'go  on  rpecolation,  one  man  goies  and  com* 
the  broker  to  buy:,*  .^it-fiijch  a  price,  for  he  tKinksit 
/ft;  another  comes  to  the  fame  broker  to  feU,  for  he 

tlien  there  is  iio  evidence,  vou  fay,  of  the  order, 
no^e,  of  wiiich  the  defendant  availed  himfelf  Ix-fore 
■LiJ  InJ'm  company,  fays,  **  I  have  bought,  [Hating 
quantity  and  priccj  by  |our  order,  and  upon  your 
rt,  for  mylclf.*' 

re  we  ,any  doubt,  ^/hich  would  not  be  fuf^mblc    33^  3. 

raau  has  availed  hiinfctf»  jparoi  evidence  came  very 

♦  ♦ 

groond  tgo  upon  is,  that  it  is  by  an  Ageut  who  a£b 
Authority,  and  whofe  Note  in  writing  is  the  Note  ot 
^ics.   Thiii  will  take  it  out  of  the  Statute  of  Frauds. 
ivT,  if  it  were  ncccilary,  it  is  out  of  the  Statute, 
3  Note  ligncd  by  one,  "and  in  poircirion  of  the  other, 
in  this  kind  of  cafe,  to  the  lame  thing  as»  if  the 
^  m  poiTeflion  had  figned  it. 

^'^  JuJ^^cc  AJhn^la  fuch  cafes,  they  ihouid  not  charge 
'   aoB  upon  parol  evidence  merely  ^  unVefs,  as  hercy 
of  his  acceptance     ^  note. 

Jufticc  Wiiles  fpoke  principally  of  the  acceptance  ftr 

fendant.    If  he  had  aul  lucaut  to  be  bound,  Ihould 
^inmediately  returned  it. 
_     J'lftice  AJhhn-J} — That,  in  the  truth  of  the  cafe,  the 
wjf^^')  and  not  the  broker,  was  the  buyer. 

tliecaie  of  Co//  v.  NetttvtU^  1  Pttrt  WUUams^  304, 
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ON  a  motion  for  a  new  trial,  in  ejciflmcnt,  the  ct 
obferved,  they  were  always  very  flrongly  inclined  il 
favour  of  the  poiTeflion  *,  and  in  courts  of  law,  as  well  is  in 
courts  of  equity,  the  tenant  is  confidered  as  a  purdufo 
for  valuable  coniideration. 


V    -    \.  r      '  Plea. 

ACTION  on  the  cafe  on  promifes.    Rule  for  b1 
to  plead  non  afTumpfit  generally  ;  and  the  plea  of 
ftatute  limitations,  videlicet  non  afluinplit  infra  fex  annos. 

.  ■      .  Declaration. 

*  t'd  .  ..I 

IT  Teems  to  be  the  rule,  that  declaration  is  not  to  be 
delivered  to  the  party  himfelf.  when  there  is  an  attor- 
ney. 

r  333  ]  J  ^  ^  plaintiff  has  a  right  to  demand  a  plea  in  TrUdj 


term,  and  omits  to  demand  plea  during  the  whole 
tion,  queftion,  whether  this  was  not  giving  the  defendant 
farther  time. 
jrer  cttnam. 

*  It  is  the  prafbicc  of  the  court,  that  a  delay  to  demand  * 
ptea  docs  not  hinder  your  figning  judgment  the  day  after 
you  demand  your  plea.  •  * 

.  Jrregularity. 

YO  U  muft  not  ovcrpafs  a  term,  and,  on  nrcotint 
irregularity,  avail  yourfelf  next  term, 
but  Mr.  Juftice  Blachfl(ynf  feemcd  to  haTC  obferved> 
you  might  wait  till  the  other  party  figncd  judgment, 
ihcwed  that.he  meant  to  make  ufe  of  the  irregularity. 


B 


Declaration. 

E  F  O  R  E  appearance  declaration  cannot  be  taken 
be  in  chief ;  but  muiV  be  dc  bene  elle,  or  nothing. 


Irregiilarity,     .  ' 

iN  a  cafe  where  a  party  who  appeared  to  the  court  not  to 
have  mcritS}  complained  of  being  furpiized  by  fomc-i. 
ig,  which  he  called  an  iiregubrity,  on  the  other  fldet 
ind  of  wl^kb     had  delayed  tp  GQfQpl?^  ill  ibfi  ufiiad  tiiii&. 

If  tberp  has  been  ^  lurprizei  all  tkip  CQoIeaaenee  th^' 
bm  hsen  furprt^sd  into  dainu  jaftice  earuer  tbm  th/sj 
intended* 

Appearance*  C  334  3 

T  T  fcems  to  be  a  rule  in  the  Common  Pleas,  that  when 
I  plaintiff  has  entered  an  appearance  for  the  defendant^' 
all  fubfequent  notice  nmft  be  delivered  to  ibfi  defendanL 

« 

Replevin  Bon4. 

QUESTION,  upon  application  to  relieve  from  the 
penalty  of  a  replevin  bond,  ii        muc4  dMubtcd^, 

vklfaer  inch  ridef  ceiold  be  eottinded. 

m 

B.  R.    I  a  November  1773. 

r 

ft 

TO  be  put  in  on  the  return  day  of  die  diiiringas \  for 
JM  can't  move  till  the  next  day*  ' 

Mayor  and  Bur^effes  of  the  Town  of  Berwick' 
upon  1  weed  a^oinji  Jolialoa. 

ACTION  of  trefpafs  on  the  cafe  on  Letters  Patent- 
granted  in  the  fccond  year  of  James  the  Firil  to  the 
MfW  and  Borgefft  of  Berv^kh  uponTnu^e^ »  which  lett^, 
w»  rod  in  courts  Tierbatiai^  ^  were  in'c^oft.as  fpUoir^ 
as  to  the  point  in  queftbjQ :  ' 
<^  That  ncperfon  not  of  the  gild  fhall  make  mcfj^lian* 
4m  vithout  the  confent  ^  the  J^y/opi;  a94  ^Miyefiiis.'' 
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-  And  that  no  ilranger,  withput  tl^e  gild,  (hail  fell)  cx- 
M  cept  in  grofS)  within  the  faid  bor6t%h>  &c.  unleis  kqf  Ai. 
«  c^fent  as  a|iffef%i4.''  ■ 
AA  of  parCamenf  2 '  T^**  r.  at*  coi^bming  the  dum 
Wi4  proiriding,,  tl^t  no  perfon  who  is  a  ftranger,  cil 
tiancfosy  ihairniake  merdhaMizCy '       .  '  * 

■  The  defendant  was  a  native  of  Enghndy  had  lived 
years  in.  Berzi'irk^  and  fervcd  the  public  oiTu  cs^  and  upon 
his  carryuig  on  trade  willun  Berwick^   this  actioa  w 
brought.  •*••••' 

E  335  ]      Arguedi  that  at  this  day  fuch  a  charter  would  not 
*»Sood  at  Common  law. 

"    Yet  that  not  every  churtcr  not  atcording  to  the  courfc  a 
the  comn^on  law^  is  void^  foe  there,  are  many  cuiloms  ( 
jt>gatorv.  ti>  the  tjipiif\on  law,  wHic&  ftta]^  ^  pe^msssd 
have  taken  rife  ftbiuihe  charters  of  fome  or  other' vlf ' 
kings. 

h  muft  have  been  oblcrvcd,  that  by  the  \6  R.  1.  aw 
other  ft'.itutcs,  no  perfon  ^ay.  buy  or  4^11  in  any  city,  wh^ 
is  a  ftranger.  ,        ■  ' 

And  that  the  kin^^'s  charter  to  the  contrarv  fhall  be  void. 
The  cafe,  therefore,  is  to  be  confidcred  on  the  a£l  of^ 
parliament,  entitled,  "  An  a£t  for  confirming  the  Kii^ 
««  churtcr  to  the  Mayor  and  Burgeflcs  of  Berm§iek  ^fffi 
T wt^d"  It  cannot  be  faid,  that  the  only  intent  vat  19 
niake  the  charter  good  agaanft  th^  l^ng,  hif  l|cirs,  and  fte^ 
ccilors*   It  (binds  generally  aiid  abfblutely  tocon&'in. 

Long  cotemporary  ufage  n^y  judly  weigh  in  the 
tion  of  a  doubtful  a£b,  or  doubtful  point  ^  but  fiire,  it 
not  be  applied  to  fubvcrt  tl\e  exprcfs,  plain  Iciifc  of  ana^& 
whicii  binds  the  King  and  his  fuccefiors,  ^nd  this  court. 

It  was  conot'iveil,  the  benclit  of  this  act  niiiiht  be  waived 
for  a  tiiirie  ;  and,  to  prevent  prejudice  to  the  right  from  this 
non  ufcr,  it  w;is  provided,  tti;^t  perfons  excluded  by  the 
former  part  rfiight  make,  and  c;irry  on,  their  mcrchsjidizc, 
with  ^he  gooHd  will  and  liking  of , the  Mayor  and  Burgcifo. 
They  kney  this  indulgence,*  or  connitancc^  might  hc/'v' 
termliied  Wlieh^vdr  the  Mayor  dhd  Bufgeflfcs  fhoiBld  ch<x9l 
and  (fad  rtOjd)^,  an  aa  ^f  pafliameift  (efpecUlly'trifhtHk 
jiroviftoii;  n'olfneceifary,  iriffeed,  but  added,  »  liboiiAj^ 
cnutela^  cavJ^d  bcf  opie  obfoktc  by  any  negligence  or.  cw 
ni Vance  , '  -      '  - 

That  nemo  mercator-  qui  fit  extra  gildam,  and  ncmo 
rficrcator  qui  Ht  extraneus,  are  words  tantamount :  And 
tiifU  the  pariiameQtary  fX)n£rmation  cxprclUy  extends  to 

e?erf 


I. 
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eveiy  'thing  gnaatwd,  dr  teeam  to  W  giteitedt  the 


Mr*  iluiMM^^That  the  cafe  having  Ipm^follf 
he  flwald  only  enquire  whether  Mr*  'John/on,  havkig  Uved 
tndve  years  in  the  town,  having  ierred  all  'piMic  offldtt, 

ant  borne  all  the  burthen,  fhould  be  rcftrainied,  by  the  W)n-  • 
Ju-uv^iion  of  this  :{^,  from  partaking  of  the  benefit. 

NuUus  mcrcator  qui  fit  cxtrancus  mufl  be  underftood  of 
2  merchant  Aliffj,    There  arc  a  muhirude  of  cafes  where 
they  are  fo  interpreted ;  and  none  that  I  know  where  they     '*^yS  1 
ftand  for  men  who  are  not  freemen  of  the  placci  limply^ 
withoet  other  words.  ^  «. 

If  any  other  meaning  be  given  the  words  of  this  chartef^ 
charter  would  be  illegal ;  and  then/  accohiing  to  the 


1 

L   • 

id.  *   If  this  extends  to  all  the  King^s  domli- 

nfcns,  and  was  not  fupported  by  a  preccclctit  ftalut^,  it  wUl 
be  void  i  but  if  it  is  reftraincd  as  aliens,  it  will  be  good, 
and  conformable  to  the  16  i^.  2. 

But  you  will  fiy,  why,  if  there  was  an  a(fl  of  parliament 
already,  \^'as  this  granted  as  a  fpecial  privilege  ?  I  do  not 
know  how  far  the  particular  fituation  o£  Berwick  might  Ex- 
empt the  town,  or  be  fuppofed  to  exempt  it  from  the  bene- 
ft  of  the  general  a^ ;  but  I'  don't  reil  my  caufe  upon  that 
point:  J  think  I  ihaU  be  wari^nted  to malntam  my  caie^  if 
Iprofethat  millus  qui  fit  extva  gildam,  and  theotli^,  me^ 
calof  extraneiiSi  are  two  different  qualifications ;  and  that 
tlie  latter  extends  not  to  natural  born  fubje^b  of  the  King, 
tcfidcnt  within  the  town  of  Beriuick. 

That  this       will  have  a  different  conftruc^ion  from  the 
generality  of  thofe  which  ^re  mnde  in  rcftraint  of  trade,  if 
after  having  lain  a  dead  letter  for  170  years,  it  (hall  now, 
for  the  hrit  time,  operate  in  fq  extexiiive  and  extraordi- 
nary a  manner.  - 

That  no  €ttftom$  wereconfivmed  by  the  a^  but  what  cx- 
iftedbefcw.  .      .  .  ' 

(ki  the  other  fide,  if  mercator  estraneoa  means  aliens^ 
^tet  is  the  meaning  of  the  other  #ords,  qui  fit  extra 

Tiicre 

*    ■  • 

*  Verbi  iempcr  ^ccipicoJa  in  mitiorl  feofu,  ut  res  magis  Takat  quam 
Rilh  mlwiMJU  tut  iUcgltima  prxfumuiitiir* 


« 


or-  J 


'  There  is  no  other  fenfe,  I  apprehend,  of  the  word  fx*.  | 
traneus  than  as  more  generally  expreifed  in  the  chartier  qf  ^ 
eky  of  Lmdan  t  -^traing^  or  j^fas  to  thofe  of  the  dqr, 
Tliat  the  ooiut  Vould  not.Gonfider  the  prooHRfy  of 
.darter,  «r  the  iiafikolar  wifiiom  of  the  kg^ofci 

the  d^dr  omiit  to  grants  and  what,  the  Utf  8<pr 
sntended'co  odtkfirte.  '    "  . 

'    'Lord  Mansfield  faid,  he  (hould  be  glad  to  ha^  a  itl 
copy  of  the  charter.  ^ 
C,^7  3  prove  extraneus  here,  meanr  7\  in  anger  inmate,  he 

obfcrved  it  had  been  fiid,  that  extrancus  wn5  a  word  tbs* 
requires  words  of  exphcatioa*|  and  her«  thcf*e  are  6»k 
words. 

That  he  would  not  ^p«t  th^fnrtves  to  an  argument,  uk 
4id  not  turn     nrgainiBiitk  but  on  tlie  cooArutt^n 
-difqrtcr*  » ..  * 

'  lie  ufagete'verf  ftrot^  in  thttca&v  a(  exiftiftg  ever  fiat 
tiie  (btutet  And  I  can't  help^.  oWervmg,  diat  it's  granted^  1 
<*  that  they  have  a  gild,  &c.  as  heretofore  ufcd."  JUltL  I 
preamble  fecms  to  refer  to  the  ufage  precedent.  *  | 

Jrlr.  Juflice  AJJon  feemed  to  thi)i!;,  from  the  iin Interrupt- 
ed wfage,  that  perhaps  it  mipjit  be  prelumeJ  there  w.is  a  bya-r  1 
law,  by  which  the  Mayor  and  Burgeiles  had  declared  liifiii  j 
^od  will  and  plcafure  that^a  fonsigiDCr  might  u^de.  ^*  J 

Afterwards,  in  the  fame  term}  23  Nov«  Frida\^,  Lead 
Mawjieidddiymd  the  cpinioii^  of  thecomtj  to  the  eiSrfk^l*  j 
fcUows;  ,  *  *  i 

,  This  is  an  .$<Uon  of  ticfpafs^  whidi  the  coipofitiMi  4  I 
Berwick  have  thought  ^t  tO"<bfVDg  againft  defendavti'M  i 
icHing  goods  in  a  public  (hop,  by  Retail,  at  Ber^viek 

Tiiey  ground  upon  the  charter^  that  no  oirMigac  mBa^ 
niftck  lhall  fell  by  Retail.        -    . '  V 

The  FaAs  material  to  be  (lated,  and  they  ar^  very  aa^t 
rial  in  fnch  a  cafe,  are  thci'e  : 

That  tlie  defendant/  about  twelve  years  a^o»  eame  ta 
fettle  in  Berwick^  and  exercife  without  profeeution,  or 
rcprehenfipn,  the  trade  of  felUi^  Stockings,  &c.  by  BjboI 
#1  jH^wuk :  thai  iie  ha^i  C9ntioi|e4.ib  dc^wg  ever  lini(^  Mil 
that  the  cufton^  luth  been  To  for  all  Inhabhants*      •  *  *\ 

The  Charter  and  Aft  of  Parliament  is  referred  to. 

The  Queftion  is,  Whether  the  Inhabitants  of  Berv^ 
iia¥c  Miftaken  their  Charter  ever  fnice,  ^nd  this  is  a  new  dil- 
covery,  or  >vhcthcr  the  Right  Conftructi^a  has  been 
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The  ^Qpint  is  fo  pernicipus  to  Public  Policy,  that  the 
Kii^  i|  reftrained  by  fcveral  ancient  A4b  of  JParUament 
^rom  grantJiig  fuch  Privileges. 

This  b  ^  Chaiter  granted  by  Janus  the  Firft«   From  [  338  ] 
Mimar4^  tlie  ThiniU  downw^rdi^  tw  Town  bad  xnanjr  Pri- 
fil^es* 

There  had  been  a  Doubt,  whether  Berwich  belonged  to 
England  or  Scot  la/id.  On  the  UflioQ  pf  the  ^vto  iMlig- 
ibms  this  Charter  was  made, 

A  Bye-Law  was  made  for  the  Re^uLthn  of  the  BurgelTeSj 
and  alfo  for  Inhabitants  with  the  borough.  There  is  a  claufe 
which  obligea  the  BurgeiTes  tp  be  vcfidcnt  within  the  bo-i 
roug^  cormranifs  et  r^tJmtes^  Tlie  ^uftonSLi  indeed*  to 
ilnce  prevsuled  otherwiie. 

Slue  Bar,gefies  alfo  are  made  Hab]^  tQ  paymeiit  of  Scot 

-  Tbit  latin  is  Ibosewhat  worfe,  I  think,  in  this  ChartcVt 
than  in  that  of  Edward  the  TliirJ :  A\ OH ,  indeed,  I  think 
never  ciiiled.  The  more  a  man  midurUands  Latinj  the 
Ids  he  will  be  able  to  underiland  this. 

The  claufe  fuppofes,  that  every  man  of  the  Community, 
inhabiting  and  refident,  and  liable  to  bear  the  BurdicnSn 
(which  were  very  great  in^  Frontiier  town)  may  Trades  buy^ 
and  fdl  Fredy.  • 

There  fecm  tp  be  two  objects  %  one  to  confirm  their  Pri- 
ti^es,  the  other  to  grant  them  new. 

The  firft  Qaule  is  to  give  them  a  Gildi  in  Aich  manner  and 
fivm  as  they  have  Ufed  or  ought.  Ita  quod  nnllus  fnerentmr 
fSKtraneus  qi/i  nyn  fit  de  g  'tldd  Hid  fac'iat  ali^iiam  anerchandizam 
liift  de  Oiuilu  iiijia  ViVW'^vUW  pricdiclajn. 

Now  in  the  trandation,  as  they  tranflate  it,  It  Hands 
thus  :  "  Make  any  merchandize,  by  buying  or  felling  witli- 
iii  the  precincb,  ^c.  I  don't  know  where  any  Latin  can  be 
found,  that  faeere  inerchandizam  fhould  mean  buying  and 
ieUin^t  It  is  mc^  baiderdafh :  We  mufl  find  out  the 
meanmf-*he  means  to  grant  them  fiuther  Privileges.  Vo^ 
^  kmms  atque  jnbemus  it  pgr  prafentes  concedimus  quod  ^kui^ 
^  TfKT  mercatorts  Pftiefini  JSurgum  pr^tilQam  cum  mercattira 
•*  Kve  Bxtrand  Sive  Mi  qui  ftnt  in  Fact  Noflra  de  ^iocun* 
**  que  Loco^*  A  provifion  follows,  that  they  may  be  at  Li- 
berty, iundo  rtiiLUud'jy  '<Sc.  And  ihcn  htrther,  Jpcaking  of 
the  Foreign  traders,  qi^A  non  oaajioneutnr  pr<^puy  Alis-t filing 

hftHii^uis  i  Ei  quod  Nullus  AL^ixator  qui  Jit  Ex:i'iJiieui  et 

Nm 

*  <]iu  icntit  oBis  rcatir;  debet  e:  ccauaodum. 
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Non  dc  G  'dda  mrn-aiurif  pr.rdicla  aliquod  Mercimontum  fanali 
t  339  3  "ifi       Groffo,    That  is,  if  a  merchant  living  out  of  tlie 
town  coioesj  he  iball  bell  only  in  Grofs,  and  not  m  Re- 
tail. ^ 

It  is  implied,  mercator  Extrancus  may  be  dcGildajif 
he  is  Not,  then  for  the  Bepetit  of  the  Inhabitants  of  tiw 
Town  he  is  Reflrained. 
Held  thai       This  feems  to  be  the  Meaning  of  the  "Words  of  the  Our- 
affl^wf  ^^^^y  ^^^^  htcn  piuch  leis  itrong  (though  I  am  fo 

ufagc  would  far  from  thinking  it  doubtful,  that  I  think  this  is  much  tire 
be  aground  better  conftruction)  in  fo  diflidvantagcous  ^  cafe,  I  HkmiU 
^/P'^"^^  make  no  dillknlry  of  conrtruing  it  thus,  Even  were  it »  . 
jlofitf^      clear  as  the  Sun,  after  a  Conftant  Ufagc  of  an  Hnndred  j 
words  of  a  and  Scventv  vcars,  We  think  it  Ought  to  be  Undcrftood, 
byc-Uw,  or  BiirgelTes  had  entered  into  an  Agreement  to  Rc- 

oae»  oTa^  nounce  tills  l*rivilege,  For  this  is  not  a  part  of  their  Ciob^ 
charter,  ftitution  which  they  Cannot  alter;  and  then,  on  the  Mtx- 
efpcciallf  if  im,  Quilibct  potcft  renuntiai  i  juri  pro  fe  introduclo,  We 
tlie  duuter  j^j^yg  )^^^  Determined  by  the  Ufaee  of  fuch  AptW 

vas  in  rc-         .  4       ^  .     ^     ......  r 

firuiiu  of  qiiity- 

trade.  Return  the  Postea  for  the  Defendant,. 

Goodrlght  a^ainft  Gxegory, 

ON  a  Special  Cafe,  rcfcrvcd  from  the  AfTizes  of  Art?, 
\n  ejc^hncnt,  the  cafe  llates,  that  Grtgcrif  being  feifeti 
^»f  A  Teii'.nK'iit,  agreed  to  difpnfe  of  it  to  one  Sturrcfn^c. 
This  was  done  by  a  fcrivener,  in  an  informal  mnnnrr,  by 
Indorfemcnt  undcT  Seal.  Tt  appears,  that  the  Indorfcmeiit 
V.  a«?  not  Stamped,  and  no  Form  of  Delivcrv.  This  a£tioQ 
is  brought  again  (I  the  Daughter  of  the  vendor  by  a  voSiar 
lary  Conveyance. 

Mr.  Bffff  r — 1  apprehend  the  onW  quefiion  1^,  whether 
this  ImlorkiTHMit  be  a  Deed;  if  it  were,  the  conveyance  is 
( learlv  void  bv  the  act.  Tlic  Definition  of  a  Deed  is»  **  > 
*'  Writing  midcr  Seal;"  wldch  tliis  is  ftated  to  be. 

If  any  tiTitig  is  wanted,  it  is  a  delivcr)%  I  apprehend  this 
is  a  Delivery  in  F.ic\  :  And  no  Words  are  required,  whid^ 
perhaps,  diftinguilhcs  .1  Deed  from  IJvery  nf  I^ands. 

Coh,  r,  5.y!  5.  lays,  i  radition  is  only  necefl'ary  >  other- 
^  il'e  a  mute  man  coukl  not  deliver  a  deed.  Vide  Cit 
Liti.  f.  7.  7. 
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On  the  other  fide,  That  this  writing  was  not  intended, 
nor  is  to  be  conlldered  as  a  deed.    Every  writing  under 
fea!  is  not  a  deed ;  for  then  a  will  wpuld  be  a  deed  if  it  £ 
were  only  fealdd ;  a  letter,  under  feal,  woukl  be  a  deed. 

If  it  had  been  meant  to  be  delivered  as  a  deed,  it  would 
Kive  been  delivered  after  astoftsttioD  ^  iaftead  of  which,  it*s 
ildivercd  before. 

Ko  words  are  ufed.  It's  delivered  back  by  the  witnefs 
t9  Gregsryy  and  by  him  to  the  purchafor.  Though  words 
arc  not  ncccITary,  yet  fomething,  is  perhaps,  to  (hew  the  intent. 

I  140.  Debt  on  obligation;  plea,  non  cil  faftum. 

The  jury  {onwd  the  fp^cial  matter,  videlicet,  that  the  de- 
fendant i'«U^lcribcd  and  fealcd  the  fiid  obligation,  and  caft  it 
upon  a  table,  and  defendant  took  it  up.  And  the  court 
vas  of  opinion,  that  upon  the  matter,  the  jury  had  found  ■ 
agamfl  the  plaintiff  j  and  that  it  was  not  like  the  cafe  where 
v.ord^  were  Ipokciij  as  laying,  "  this  will  lerve     for  then, 

I'peaking  of  the  wordsj  the  will  of  the  obligor  appeareth, 
and  that  is  his  deed. 

Cro,  Eliz.  147,  there  is  the  fam«  cafe,  aad  the  fame 
iiiftinction. 

Ptchy  on  demifc  of  P/'//?/»;— Icflec,  in  a  fliort  mcmoran* 
tium  atiigned  his  tenement  to  anutJicr  ;  aflignoc  re-alligned. 
His  Lordfllip  was  here  of  opinion,  in  this  court,  that  It  u'^s 
a  luiiicicnt  ailignment  without  Stamps.  The  want  of  ilamps 
Goes  net  avoid  a  deed  ;  it  only  prevents  its  being  produced 
in  evidence,  and  you  may  only  ha«rc  it  Ibimpcd,  and  pay  the 
j,eii.iines,  and  then  it  is  a  deed. 

Ixir  I  Mamfitld — It's  given  in  his  prcfence,  and  he  re- 
ceives the  money:  It  is  clearly  a  deed  between  tl\e  parties; 
and  mult  be  lb  therefore,  as  with  relpcft  to  the  Stamp  A<fl. 

Mr.  Juflice  Aj}": — As  to  the  circumftancc  of  attel^ation, 
thoii^li  the  lulcmn  turin  is,  "  fealed  and  delivered  before  us," 
an  inaccaracy  in  thai  lhall  not  overlet  every  thing.  Caies 
of  Wills  {land  very  numerous  to  that  cflec^t. 

I  d  >  not  fee  that  it  was  nccelfary  to  conliJer  it  as  a  deed, 
if  a  iTi  m  t  :;n  honeftly  avoid  the  cxpence  of  the  itamps,  I 
doo  t  Ice  why  h<i  iihoulJ  uot ;  the  Fartic&  call  it  a  memoran- 

I^rd  Marts fuhl — Delivery  only  would  not  make  it  a  deed  ;^ 
fijjr  1  memorandum  mav  b^  delivered. 

Aiiignment  duted  1768.  Stiinccmbcy  tlic  oric;inrd  vrntUe, 
ai^gncd  it  theA »  but  uo  puilciiion  went  wiLh  the  aiiign- 
ncut 

ToUc-i 
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C  34X  3      Poftca  muft  be  returned  for  the  Defcij^iaMatj  they  lUj 
^  it  ^ainpcU  mid  hi'm^  a  new  eje£tmcnt« 

Ikhi  and  Baakrupicy. 

yO  U  cjuinoc  profecute  not^  of  haofX  or  bilis  of 
change  by  adtion  of  debt. 
An  -aIUou  of  afTiunpiit,  which  is  a  drmand  founded  c:* 
implied  connect,  i^  iufficieat    mai^e  a  jaa^a  a  debtor  vitbii 
ibe  bankrupt  laws- 

delivers  to  B,  who  afterwards  becme  a  bankruptj  i 
quantity  (>f  faitpetre  to  be  reined*  No  demand  is  isatk 

till  ai\tr  th(-  b  tnkiuptc)^. 

Quit  if,     bet  her  tfeU  w%s  »  debt  witiun  tbc  manii^^ 
t^  bankrupt  kws  ? 
P^r  Curiam  lieU  Aot ;  becauii;  no  debt  accrued  be&fe  ti^ 

bwikriTptcy. 

Fcrhaj'i  tlic  ftatutes  concerning  baxikruptcy  do  murh 
more  rniichldf  than  gf)od  :  but  we  rouft,  while  they  caati- 
nuc  (which  perhaps  wui  be  for  ever)  decide  according  to 
»  law*.  But  this  cafe  i$  very  particular.  A  man  dcpofits 
his  fewn  faitiicirr  to  be  refmcU  by  a  rciiucr,  and  berctuiacJ 
within  a  rcaiotiible  time.  At  the  time  of  ilVuing  the  com- 
miffion,  and  long  after,  this  f;iUpetrc  was  A  ill  in  ffvcie. 
The  piiiinti4  had  waived  the  delay  ^ad  indulged  him  v- 
tisDe.  He  could  not  come  for  the  value  i  for  the  property 
^  fiill  remained  in  him-  He  might  have  had  iruvcr  i  ^1 
which  could  liave  been  recovered  was  the  proj«jrty  i{kdi^ 
md  the  miccrtiun  d^ua^c^  on  a  verdi^ 

THE  a£l obliges  a^on  upon  attorney's  tOl  not  to  W 
brotjght  tin  a  month  after  the  bill  delivered }  in  W: 
dcr  that  tf  the  parties  choofe  to  proceed  in  a  (tmuoiify  «af 
thej  jnay^  by  referring  the  bill  to  be  taxed. 


t  342  3 
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13  Grp.  I.     23.  />  8. 

ATHERKRS  o£  ends  of  yam  conviaed  by  over 
more  witneaOes,  before,  one  or  more  jttfticei»  to  ^ 


•  Ffl  hoc  ptt-  quam  durum  :  fed  Ita  Lex  Scripta. 

Eft  butii  judicib  Gqgiurc  Tint^iTQ  £bi  fcmiffuin  ^mncnniitt 
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deemed  and  taken  incorrigible  rogues,  and  pimiilicd  accord- 
ing tQ  the  ilit.  1 2  An/j^ 

Walker  j^aifi/l  Chapman. 

ON  a  motion  for  a  new  trial,  his  LordflTip  read  )ul 
R^>orC«    This,  was  an  acuon  iot  money  hud  and  re- 
ceived. 

Ivlrs.  HspkiJis  was  called,  who  fald  the  defendant  Ghnpima/t 
bad  been  page  to  the  King,  and  eng;iged  in  her  prcfenctp 
that  if  the  plaintiff  JValker  would  pay  50I.  to  her,  lie  Cka^ 
vhin  would  get  the  piaiiuitr  a  pi. ice  in  the  cuitoais.  That 
flie  was  prelcnt  when  ll^tilker  interrogated  the  defendant, 
whether  he  would  procure  the  place ;  afnd  tliac  ChapmnH 
Uid  he  would  ;  or  Itund  f(ir  the  payment  of  the  money: 
and  that  it  w  is  tlie  iamc^  whether  paid  to  tii«  wicnc{«  llilrsb 
Hf^kms  or  imnfelf. 

On  the  p^rt  of  the  defendant,  the  witncITcs  fpoke  verr 
ill  of  the  chara^er  01  the  witoetloB  againil  the  dciendant ; 
and  one  or  two  witnefies  i]^ke  of  the  good  char^ilor  of 
the  defendant. 

Bciides,  it  wai  cori:  *nded  tha:  thr  nvlion  would  not  lie, 
1.-0.7;  'he  namrc  of  the  cafe,  tiic  T);.^ninir  bcirig  party  to  the 
aii»^uiicm5  coiiiracl  :  and  iii  psri  .Llifto  potior  eft  conditio 
defend cntis,  the  law  will  pot  ludci*  a  party  to  diaw  juitiec 
from  a  fountain. 

On  the  opening  of  the  c  >r ,  the  exccptioji  to  ihc  com- 
peteney  r;  u  c  a  fufpicion  of  ihc  merits  :  but  on  being  alkej^ 
vhcthcr  he  wouKl  iILukI  the  uial  or  pay  ihe  mone/i  (as  the 
confcquence  of  the  natter's  coming  uui  clearly  To  flagrant 
as  ftatcd,  vrould  noi  cad  with  payment,  but  as  \\c  \v.:s  in 
fttch  a  relation  to  the  court,  on  l:is  fathering  his  n  1  r.c  10  to 
be  tampered  with,  to  give  hopes  of  place,  reprclciuation 
iwjuld  be  made  to  his  Maiclty,  and  the  confcqucnces  were 
eify  to  be  f  rcfeen)  i\fr.  Chrpman  declared  he  would  fianJ 
the  trial,  let  the  event  he  what  it  would. 

The  whole  tr.inr.K'Uon  is  llated  to  have  palled  when  none 
were  prefent  but  Mr.  Chapman  the  defendant^  this  witnei's, 
and  th-  plaintiff. 

The  jiify  found  for  the  plaintiff. 

After  the  verdict  on  this  motion,  the  court  would  not 
feffcr  Mrs.  Hopkin/&  charaftcr  to,  be  gone  into,  as  the  jurf 

believed  her. 

A  letter  from  an  attorney  wa5  produced,  laying  as  a  [  343  ] 
gfound  for  a  new  trial  tlic  claim  in  difputc  ncccflarici 

procured 
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procured  from  Mrs.  Hophm  and  lofs  of  time,  at  a  ftiin  lieiwee^ . 
40I.  and  5cl.    This  letter  was  fent  to  Mr.  Chapmtn^  mk 
it  concludes  by  Tayingi  that  if  Mr.  Chapman-  did  not  get  hfliC  | 
the  place^  (which  He  had  fb- often  promifed  her  in  the  oiPf*  j 
toms)  'Ms.  Walker  would  htmg  an  action  or  apply  by  pctf*'^  | 
tion  to  her  Majcfty.  '  '*  1 

Chapmofft  afficbint  tead,  importing  that  Ma.  1 
kim^  the  only  witnefs  againft  him»  was  very  indigent,  M  1 
had  been  ilipplied  by  the  (ervants  of  the  court  with  vitedii  1 
goods,  and  money.  And  that  fhe,  ti^thotit  the  cOnlent j 
icnowledge  of  the  defendant  inti^pduced  the  pbilitf  #  1 
lum)  who  (aids  "  ^ir^  I  am  told  yoti  carl  do  me  a  pie^  rf*  I 
^  fefvlcej  Ind  get  me  a  placd  by  fpeakinc;  to  Lord  Nm^i  ^ 
I  have  fei^ed  fi^th  aldenhah  Kemtttf  Gt  ihrnethiikglb '  , 
that  efiefti  That  he»  the  def^ant^  faid,     he  Mi. 

ib  great  ii  man  as  to  prefume  to  fpelak  to  Lord  fhritfi 
,    that  he  had  no  mtereft  to  {n^core  any  place ;  if  Ifri 
w  aldermsin  KenM  had^  he  wonld  giv^  What  adticl^  tafl 
affiftance  wa$  tH  hb  pevwer,  but  could  prbmife  tMcoStiHg 
M  for  himfdlf.^  That  alteiwarda  Walker  cttb^d  hhn  fomii'.  ' 
thing  \  which  he  immediately  refufed)  and  flmt  the  dooft* 
on  him  \  thitt  after  this  the  Idter  before  tnentimicdj  threat- 
nihg  him  with  ah  acKon^  was  dellvex^  to  him  |  bid  Ob  1ft 
ahfolute  teftifal  to  pny  a  ^rthihg,  another  peribn  cam^ 
trho  faid  he  was  no  U^yat^  but  was  defirous  Mr.  Ckfmm 
fhould  pay  a  little  money  to  get  rid  of  the  afiair.  ChJfmk 
faid>  he  would  have  nothing  to  fay  to  him. 
'  Chapman  farther  (Wears^  th&t  WMer  never  was  defiiel 
by  him  to-  lay  out  any  money  on  his  acconnt,  or  adfanee 
any  moxie)'^  of  procitf e  any  neceflariesi     the  Uicei  lor  Ito 
H:pkinf  as  ftatedi 

Widker  fwears  to  Mrs.  Jto^m  halving  fMt^  with  llof 
and  aiTiu-ing  him,  that  by  her  intereft  with  Mr.  ChtfmaB% 
fhe  could  get  him  a  place ;  that  they  agreed  on  a  Ihm  tat 
that  he  Walker  required  to  fee  Chapman  firft.  That  atfdM^ 
ingly  Mrs.  Hopkins  promifed  to  intnxiuce  him  \ '  that  ihe  dii 
accordingly  *,  that  he  told  Chapman  of  the  converiatioo  be- 
tween him  and  Mrs.  Hepkins  \  and  that  Chapman  faid.  If  he 
Waiker  would  pay  the  money  to  Mrs.  Hipkinsy  Ke  the 
fendant  Chapman  would  engage  to  get  htm  the  place,  ani 
delired  him  to  pay  to  Mrs.  Hopkins  any  fum  not  fliort  d 
the  fum  of  yol.  agreed  on  for  tlje  place,  and  that  he  M*K 
it  as  a  prcfent  to  Mrs.  Hopkins^  on  account  of  the  finenl* 
Oiip  he  had  for  her ;  that  he  might  depend  on  the  piac^ 
or  he  would  {land  bound  for  the  moneys  that  Ch^mdi 
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txid  it  might  be  neccfl;iry  to  enquire  into  the  character  of 

him  the  deponent  Walktr^  on  which  he  the  fald  deponent 

faid  he  had  fcrved  Mr.  Alderman  Kirntu't  fur  fix  vears,  and 

that  Chapman  might  have  a  character  from  him  ;  that  he 

hoped  Chapman  did  not  mean  to  deceive  him»  far  he  was  a 

po'jr  man,  slnd  had  a  large  family  j  that  Ckapman,  again,  L  344  3 

made  the  mod  pofitive  allurances. 

That  thefc  airuranccs  were  repented  •,  that  on  the  faith  of 
them  he  advanced  50I.  by  inu.ilnient  to  Mrs.  Hapkiniy  and 
itiformed  Chapnan  thereof,  who  iaid  he  had  done  very 
nght ;  again  a  (Turing  him  of  the  place. 

That  Chapman  having  put  him  off  fevcral  tlnic*i,  lie  at 
iail  found  means  to  come  at  the  fpcech  of  him — lhat  then 
Chapman  faid  he  meant  oiilj^'  a  joke,  and  hoped  he  had  got 
rid  of  the  woman  ;  and  that  he  fhould  not  pay  the  money  ; 
and  that  if  JFalhcr  came  to  trouble  him  any  more,  he  iliould 
get  him  committed.  He  denies  that  Chapman  had  ever 
faid  he  was  uot  fo  great  a  man  as  to  prolui^ie  to  fpcak;  to 
Lord  Northf  and  that  he  oulu  only  proinifc  his  advice. 

The  counfcl  for  the  defendant  objected,'  that  though 
Jf^a/hr  anfwcrs  minutely  every  part  of  Chapman  s  evidence, 
(ci'en  to  the  moft  immaterial  circumit.mce.s)  except  only  the 
later  of  Attorney,  he  does  not  anfwer  that,  which  mull 
be  taken  therefore  as  admitted.  It  impoitb  a  v  ery  diffrrent 
grOimd,  namely,  necellai-jes,  kHlging,  Sec,  at  the  requelt  of 
the  defciiJ.uit  provided  for  Mrs.  Hopkins  ;  that  therefore  . 
great  fufpicioii  of  perinry  pretTes  upon  the  plahititi  and  his 
wimcfs.  That  Air.  H^alker  could  not  be  iuppofed  fo  ign^'- 
rant  a?  to  imagine  that  Chapman  ihould  have  the  immedi* 
a:c  difpofal  of  places  in  the  cuftoms. 

1  hat  as  to  the  objection  cn  the  point  of  law,  Mr.  IVu!- 
tir\  guilt,  admitting  all  he  ftates  to  be  tnic,  puts  hitn  out 
of  a  ftatc  of  entitling  himfelf  to  any  relief,  hc'haviiijr  ruii- 
tra£ted  for  a  bribe,  as  to  which  his  want  of  fuccels  makes 
no  difference,  nor  was  ever  t.i!:cn  to  make  anv. 

That  this  point  uf  law  however  was  lu.t  me:^nt  to  have 
been  relied  upon  on  opening  the  trial,  and  was  immediately 
vithdrawii  on  his  Lordihip'i  iiitimatiua.  Nur  did  they  now 
mean  to  rely  on  it,  but  trailed  the  perjury  of  the  witnefs 
woelJ  appear  fulTiciently  *,  and  the  iiuerdibility  in  the  thing 
itfclf,  lhat  either  Chapnutn  (hould  undertake  it,  or  Walker 
irr.agine  that  he  could. 

Lord  Mansfield — As  to  the  objection  in  point  of  law,  it 
is  of  fome  importance  to  be  generally  leitled,  and  therefore 
\  uved  this  point. 

Ai^on 
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A^lion  for  money  had  and  received — contended  that  the 
defendant  feduced  him  to  give  money  on  credit  of  gcrimg 
him  a  place  in  the  cuftoms.  The  money  paid- — and  now 
C  3  taking  it  thus  for  the  (ake  of  the  p>oint  in  queiiion,  that  the 
money  was  paid  in  confideration  of  this  contra£l,  yes  is^ 
the  defendant,  but  the  contrail  is  illegal,  and  therefbre  I 
retain  your  money.  And  Mr.  IValiace  fays  very  properly 
the  plaintiff  comes  to  be  relieved  from  this  illegal  contraft; 
and  there  is  a  great  di^erence  where  a  party  comes  to  oTcr* 
turn  an  illegal  contra^,  and  to  be  relieved  again/l  it,  be 
fhall  not  be  relieved  if  he  comes  to  take  the  benefit  of  as 
illegal  contrail;  there  he  never  lhall  be  relieved,  becauieto 
relieve  him,  the  court  muft  affirm  the  contract. 

Not  only  in  prohibited  contrafts,  but  moral  offcnos, 
which  would  fubvert  the  conlraft,  the  law  will  admit  of  this 
relief*    The  law  for  poHtical  reafons  prohibits  a  bankrupt 

Cafiik^W  ^^^^  g*^''"g  ^'^y  n^oncy  to  a  creditor  to  obtain  a  certitoiei 
*  yet  the  bankrupt  on  application  fhalLhave  the  mou^ 
funded* 

So  in  the  cafe  of  ufury,  when  they  don't  come  for  the 
penalty,  but  to  have  the  money  refunded  after  payment  of 
principal  and  intereft.    There  %vas  foniethlng  which  fecial 
to  liave  fallen  rather  haftily  upon  fuch  a  queiiion  in  Tomiins 
*  Ntmelf   and  Barnety  •  but  the  later  authorities  arc  othcnrife.  as  ia 

that  moner  ^   ^  ^  Dq/blV00d. 
paid  hj'  mil-  **rM^««„«,»,      *  ♦  . 

Ukc  might  The  cale  of  Law  and  Law  is  a  cafe  almoft  in  point ) 
berec0«er>  'twas  on  a  bond  given  to  a  man  as  a  feau-ity  that  the  obli* 
bftatuiTaf-  would  ulc  his  intereft  with  a  commiifioner  of  the  oxA 
fumpfit,but  ^Otns  to  get  him  a  place  in  the  cuftoms,  (for  had  the  party 
Bot  money  contra^iug  been  a  commiifioner  himfelf,  he  would  havf 
on  aniUo  bccn  wit*Si  thc  ftat.  c  &  6  6. 

*vid«  SaUu  bad  any  doubt,  but  he  ibtea  Xbm : 
ss.  Lord  TWifo/^The  couofel  on  both  fides  fay  the  bond  k 

godd  in  law  \  ihereliare  I  ihall  determine  upon  the  merits. 

(Why  they  could  not  fay  otherwife,  without  deftroyinf  \ 
their  own  cw»  the  ol:je£tion  was  on  the  face  of  the  coo^ 
ditkm.)  ,  I 

Nov>  If  a  cofldidon  is  void  in  a  court  of  equity,  it  will 
be  void  in  law,  as  in  the  caic  of  iVrim,  bond  of  fubmli-  ^ 
£on  to  proftitutioo  decreed  vdd  -as  c^tra  horns  mares^io  in  \ 
the  ca(e  of  Low  and  P(«m.-^fiond,  the  condition  of  whioi  J 
was,  the  obligor  ihottld  act  marry  any  but  the  obligee,  ^ 
it  was  held  that  this  was  void  and'deftroyed  the  bondi  bo- 
caufe  the  obligee  was  laot  boond  to  marry  hini,  and  there* 
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ftre  again(l  public  po]jqr>  he  might  he  kept  u|  a  ilate  of 
ttSney. — In  all  thefc  caiesi  a  court  of  equity  will  relieve  % 
perfon  who  comes  to  difallow  the  contra^,  and  there  is  no 
wicrcnce  between  a  court  of  law  and  equity  as  to  (uch  re- 
lief, even  when  the  condition  does  not  appear  upon  the  [  346 
kod*  (I  thind:  in  all  thefe  caies  the  court  of  equity  adopts 
te  principle  which  tends  moft  to  prevent  the  miichlef.  It 
Kis  been  iblcmnhr  determined  in  the  Common  Pleas^  iti 
the&ne  if  proved,  vide  the  cafe  of  C^lins,  And  the  rea« 
6n  he  gives  is  almoft  as  nrcat  as  the  authority.) 

TWc  is  alfo  a  caie  m  Shiplt-y  and  Woodljottfe  fimlhur  t9 
tiisof  Feritnt. 

As  to  the  letter  in  this  cafe  now  before  the  court,  h  is 
very  extraordinary  -it  ihould  not  have  occurred  at  the  time 
'  of  the  trial )  it  nppcars  now,  however*  And  it  is  very  ex- 
,  tHMrdinary  on  the  other  hand  that  the  whole  ftreis  of  the 
;  fridcnce  fliould  lie  on  a  witnefs  who  can  only  be  denied  ■ 
:  If.  the  pbintiff  or  defendant;  This  woman  is  impeached 
\  b  the  only  manner  in  which  (he  can  be  impeached  \  by  her 
i  chan£ler*  However,  as  the  jury  credit  her,  we  fhould  not 
go  into  that. 

Sut  let  us  examine  farther  how  fhe  ftates  the  payment 
'  of  the  money ;  ihe  ftates  he  paid  her  50I.  any  one  would 
'  have  iuppoied  t&is  fum  was  paid  at  once.  No :  it  appears 
M  the  plaintiff's  evidence  he  paid  it  by  iniblments :  far- 
ther, it  b  on  a  difierent  contra£t ;  there  fhe  makes  it  a 
tSKtnik  for  50L  for  a  place  worth  70I.  the  phuntiflT makes 
die  vmxx2kSt  tdetf  70L 

Then  as  to  the  time  of  the  letter,  which  is  tbo  moh 
impQitant  circumftance  of  all,  for  when  Mr.  Wallace  had 
gDt  half  through,  I  was  prc^  clear  there  would  be  no 
new  trad.  But  the  time  of  that  letter  deferves  the  utmofk 
attention'  I  fee  what  the  letter  conveys,  and  which  may 
he  the  tmfh  of  the  cafe^lending  money  to  Mrs.  Ho^nu 
He  lent  very  probably  on  credit  of  her  having  intereft 
with  the  defendant.  The  fiim  is  an  unliquidated  fum; 
tis  not  ailedged  as  apon  contract,  but  ihe  boards  and  lives 
with  him. 

An  unliquidated  fum,  inftead  of  a  fpecific  fum ;  this  gives 
the.Arongefl  ground  for  apprehenfiOns,  and  fumiihes  great 
caofe  for  a  new  trial. 

But  the  defendant  having  neglected  to  produce  thb  lettef 
on  die  triaiy  the  new  trial  ihould  be  without  cofts. 

Mr*  Juilice  ABm-^ht  cafe  of  Ttm^ans  and  Bar/tet  Is  fb 
iooMf  fiated,  t&it  the  reporters  ieem  not  to  know  what  to 
malae  of  it  $  one  fbtes  it  to  have  been  at  NUi  prius,.  the 

C  c  other 
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other  in  the  King's  Bench,  as  before  a  full  court.-  And  I  can* 
not  therefore  give  much  credit  to  a  note  ib  loofely  ftatedof 
C  347  3  ^  diffum,  whxdi  is  there  that  money  cannot  be  reamed 
.  againft  a  fblicitori  (b  as  to  oblige  him  to  refund,  where  ibe 
money  was  given  for  bribing. 

I  queftion  whether  Bribed  in  ElcQions,  the  growing  vice 
of  this  kingdom,  would  not  be  more  likely  to  be  reduced  if 
it  were  known  to  be  otherwiie^  and  that  a  Briber  coDUn* 
cover  againft  the  Bribee. 

Howeveri  I  give  no  opinion  on  that — ^nor  what  woM 
have  been  the  oiie  if  Mr.  Ckapman  had  procured  the  pho^ 
-    and  WaHur  had  brought  his  action. 

But  here  I  take  my  ground  upon  tlie  fraud. 

Farther,  the  difierence  between  an  utiliquidatol  mi  i 
[pedfic  fum,  between  a  fum  in  g;ro(s  and  a  fum  arifing  m 
money  lent,  neceflaries  fumiihed  and  other  articles. 

The  non-anfwer  to  the  letter  now  produced,  joined  to 
the  doubtfulnefs  of  the  queftion,  makes  ground  abandat 
fer  a  new  trial. 

The  not  anfwering  this  is,  i  think,  an  abandonment  ef 
the  caufe. 

But  the  new  trial,  I  think,  ought  to  be  on  payment  of ' 

coft^. 

Tvii  .  Jultice  AfihurJ! — The  cafe  of  Laiv  La^i  '  cii^ 
by  his  liordfliip  is  a  cafe  in  point ;  and  if  a  Court  of  Equity 
would  relieve  there  upon  the  bond,  a  Court  of  Law  wiQ 
relieve  here — ^this  to  the  point  of  law  grounded  on  ifal 
&9ud. 

Then  as  to  a  new  trial  on  the  evidence  of  hSi :  d 
defendant's  ncglnn  ncc  makes  it  neceflary,  as  it  docs  cer- 
tainly, that  cofls  be  added,  the  importance  of  the  oNr 
equally  makes  it  requifite  a  new  trial  be  granted. 

Lord  Mansjuld — ^Thc  cafe  of  Totnkins  arofc  from  the 
money  not  having  been  paid  to  the  man  bribed  s  but  its  piid 
to  a  folicitor  to  his  order.  There  certainly  he  lliall  notrco^ 
>  ver  againft  the  iolicitor,  but  Oiall  take  the  lois,  having 
ed  the  money  into  his  hands  for  fuch  a  purpofe. 

Certiorari. 

RETURN  to  a  Certlorari—upon  which  the  jnftkcs 
^to  whom  the  certiorari  ifliied,  return  order  iipOACiit^ 
matter  in  queftion. 

Motion  that  the  juilito  may  return  ezamiuatioos  befiw 
them. 


Digitized  by  GoQ  ^le 


Michaelmas  Term,  13  Geo.  3.  K.  B.  . 

The  court  would  not  grant  this.  And  Mr.  Jufticc  y^Jlon  [  34S  3 
iakl,  that  if  a  convi^ion  is  returned,  the  court  never  order 
them  upon  infermation  to  return  examinations.  Ex- 
cept in  cafes  of  CoronerS)  where  the  court,  as  fupreme  Co- 
roner of  the  kingdom,  will  order  a  return  of  the  depoii- 
tions  as  the  ground  on  which  they  go. 

If  they  return  faUely  or  infufficiently  that  an  allien  may 
lie  is  another  thing ;  but  we  never  obli^  them  to  return  to 
the  certiorari  evidence  before  them>  fuch  as  affidavits,  or 
the  like. 

Outlawry. 

OTION  to  revcrfe  an  outla\sTy  in.  the  ufuidway. 
Kmied — the  record  not  being  in  court. 

Allowance  under  the  Irifolvent  Act. 

MOTION  to  reduce  uUowance  as  being  difcretion- 
;iry  in  the  court,  in  the  cafe  of  a  prilbuer  under 
the  inlblvent  a£t. 

The  court  would  not  do  it ;  and  faid  they  never  allowed 
iefi  than  the  full  lUm  of  2s.  4d.  a  week. 

Infolvent  Act. 

WHETHER  n  pcrfon  who  held  a  poft  in  the 
hori't--guarc!:.  cuuld  be  difcharged  under  the  iiilul- 
vcnt  a^l,  Itill  retaining  that  poll  iui  iui*  own  benelit,  Wiis 
queftioned. 

It  was  urged,  that  it  was  a  poll:  which  he  could  not  afTigii, 
Ddther  could  he  fell  it,  unless  by  pcrmillion,  and  that  it 
Was  matter  of  indutgence  whether  he  might  fell  or  no. 

Mr.  J  u  It  ice  yljlon  ahfenU  Capitali  Jitfticiario — My  Lord  is 
not  here.  I  fpoke  to  him  of  it  at  Serjeafifs-Hally  and 
mentioned  tliat  it  appeared  very  hard  that  a  perfon  poflcflcd 
of  a  valuable  intereft,  tho*  not  affignablc,  Ihould  hold  againft 
his  creditors,  and  take  the  benefit  of  the  infolvent  a£t.  My 
Lord  Chief  Baron  Smyibe  was  prefent,  and  mentioned  a 
cafe  of  Richardfon  a  bankrupt,  where,  though  the  intereft 
was  not  aflignable,  the  court  would  not  piermit  the  bank-  [  341^  ] 
ru|)t  to  have  his  certificate  till  he  had  fold  it*  And  Lord 
Mansfield  faid  he  remembered  the  cafe. 

Cca  If 
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If  he  hnd  npplicd  to  his  officer,  and  the  officor  WOuId 
not  iiave  coniented^  then  it  would  have  been  di&erent* 

Serjeant  in  Militia. 

IT  fccms  the  office  of  fcrjcant  in  the  milirh  h  not  held 
an  interdd.  within  the  infobent  ^  not  being  vendibk. 

Time  of  Payment  of  the  Groats  under  the  la- 

folvent  Debtors  A£t 

NOTICE  given  to  pay  on  Saturday  objected,  becade 
made  payable  by  the  a£k  on  every  Monday. 
'   The  court  faid  Monday  vas  only  by  way  of  inibnoCy  and 
any  other  day  would  do. 
•  v'u^.c  fu-      After  judgment  In  the  cafe  of  St*  J^m  and  Ernngio»y  • 
F*»P«  "J*  upon  Sir  Brian  Broughton*%  will,  thc  party  who  had  made 
the  cfTay  of  what  opinion  the  King's  Bench  entertained  on 
his  fide,  finding  it  adverfe,  the  matter  appeared  in  km» ' 
This  cafe  came  before  the  Coaunon  Pkas«  and  was  argiied 
pretty  largely,  rather  upon  conffaru^tion,  as  to  the 
which  the  words  muft  legally  carry,  than  upon  the  intent. 

St,  John  a^amft  The  Bilhop  of  Winchefler. 

4 

^      On  a         impedit,  29  Nw*  1773-  Term* 

IH  A  D  been  prcfent  at  part  of  the  arguments  in  thc 
Common  Picas,  but  had  taken  no  note  as  far  as  I  find, 
and  not  expecting  it  would  come  on  when  it  did  for  judg- 
ment,  I  was  not  in  that  court  till  a  little  after  deven.  How- 
ever, though  the  JLord  Chief  Juftice  had  piroceeded  a  little 
way,  I  was  able  to  co\k£i  the  greateft  part  of  the  jadg* 
ment,  which  was  nearly  to  this  cffeft : 

The  title  of  all  fees  is  prima  fade  in  the  hdr,  wh««  ^ 
originally  refides,  and  muft  not  be  taken  out  of  him,  ^ 
lefs  by  expreis  words,  or  neceffiiry  implication. 

V Qughan  263. 

[  350  ]    Here  it  was  very  probable  the  tefbtor  did  not  mcu  19 
divide  any  of  the  lands  immemorially  occu[M6d  with  «hl 

ferm. 

Vide  259,  various  cafes  where  he  ihaUjM  he  diipofleM 
but  by  necdlaiy  implication. 
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♦ 

Two  inftanccs,  I  think,  there  arcj  wiiich  xaay  be  quali« 

ficarions  of  this  rule. 

On'*  wh^re  the  dcfcription  is  partitive,  and  from  its  fe- 
Vcr^l  nicnibcrs  the  entire  defcriptions  of  the  efi:;ite  intend- 
ed m.^y  be  collc^ed,  rcjc£l;ng  as  furplul.igc  whit  is  inllg- 
nificant  or  fupcrfluous,  or  does  not  anlwcr  the  general  and 
entire  defcription  itfelf,  fo  taken  (roin  the  feveral  part*,  but 
is  inconiiltent  with  it  and  impollibic  to  be  fatislied. 

The  other,  where  the  defcription  conlifts  of  two  parts  ; 
one  of  which  is  a  complete  defcripLion,  with  which  the 
tiujig  correfpondc;,  and  the  other  not  belongs  to  it  at  all. 

The  teilator  here  had  an  advowlon  lu  poiFeinon,  he  had 
efljtcs  contracted  for.  Is  the  ad  vow  Tun  in  qiicllion  bought 
or  not  bought?  Wills  mult  be  interpreted  according  to- 
the  common  lenfe  of  words,  in  the  general  and  vulgar  ulc 
oi  them  among  men.  In  common  language,  if  a  man  has 
an  eftate  in  pofTcflion,  and  is  afked  have  you  contracted  for 
thb  citare  ?  No :  I  have  bou^^ht  it  lont^  a<io.  If  afkcd 
have  you  boiighi  i'uch  an  cftate  ?  No  :  I  have  contradtcd 
tor  It.  "Words  are  to  be  taken  in  wills  according  to  the 
common  and  obvious  acceptation.  There  is  no  draw- 
ing a  line  between  an  eitate  bought  before  the  will  three 
months  or  tweiuy  years.  And  farther,  it  docs  not  appear 
there  was  any  contract  independent  of  the  con\cyance. 

Next,  this  defcription  is  not  diftribiiti ve  in  fuch  a  manner 
as  that  jiart  will  fully  anfwer  the  circiunftances  of  tlic  cltate, 
and  another  part  not  apply  to  it ;  for  no  part  ap[^He.  to  it  ; 
therefore  none  can  be  retained  as  completely  or  at  all  de* 
licnptivc,  and  tfie  reit  rejected  furplufage. 

The  words  **  contracted  and  agreed"  will  not  exprefs  au 
af^ual  piirchafe  ;  there  muft  be  words  interpolated,  fuch  as 
the  eitates  which  I  liave  before  purchafed,  and  alio  thofe 
which  I  have  contracted  and  agree^l  for. 

But  there  is  anoiher  frronnd  on  which,  if  we  agree,  the, 
judgment  I  pronounce  wilt  be  principally  founded.  It  is 
the  alternative  devife,  or  in  lieu  thereof,  what  docs  that 
refer  to,  the  entire  defcription  before  ?  As  to  the  eliatc 
contracted  for  in  Hariffy  there  was  no  occafion  to  give  an 
alternative  of  what  he  could  devife;  but  of  an  eftatc  which  [  3 
lie  wiihed,  but  could  not  legally,  in  lieu  of  that,  the  mo- 
ne)'  to  arifc  from  the  fnle  in  Lincoln^  which  will  exactly 
anlWer  to  this  one  advowion.  This  eltate  clelcends  to  the 
heir  at  law  :  Wiiat  the  remedy  at  law  will  be,  is  another 
confideration,  and  not  l)efore  the  court.  The  heir  at  law, 
howevcTj  xx^y  be  compelled  in  a  court  of  ei^uity^  to  fell  the 
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cftatc,  and  to  receive  the  money.    Next,  Lady  Bmu^hm 
^       Delves  is  to  lay  out  tlie  money,  which  will  buy  the  elratc 
in  Hampjh'ire,    If  the  Lincoln  eftate  fells  for  more,  the  heir  ■ 
at  law  Will  liavc  the  furplufage,  if  for  kfs,  it  will  be  to  be 
fupphed  out  of  the  allcts. 

Now  where  there  is  a  thing  given,  and  an  equivalent  in- 
ftc'iil  of  it,  the  equivalent  explains  the  thing.  On  cona- 
put.iiiun,  the  27,000!.  given  as  an  equivalent,  wiii  cAucdy 
anfwer  the  ei^ates  conn  acted  for  in  Hants. 

i  have  looked  into  the  cafe  in  the  court  of  King's  B  :  ch, 
which  is  materiallv  different :  For  there  is  no  mcriiicn  of 
the  circumllance  which  concerns  the  Lmcolnfb'tre  eliate. 
Without  any  judgment,  therefore,  or  opinion  upon  that, 
v.'e  ?.re  of  opinion,  the  advowi'on  purchaled  does  not  pals 
lo  L  ulv  Brau'^hton  Delves,  As  to  the  word  advowfons,  in 
iLc  plur.il  number,  it  appears,  that  the  teit.uor  ufed  the 
Iriivie  word  where  he  had  no  advowfon  to  pals,  but  only  a 
pi\.lentation  to  a  perpetual  curacy ;  which  he  might  indeed 
take  for  an  advowfon,  but  to  which  the  fanic  objcttioB 
would  lie,  as  lo  the  uic  of  the  plural  liumber, 

Error  from  tin  Comuion  Pleas* 
In  the  King's  Bench,  Trinity  term,  4  June  17  74* 

Air.  M.'nsf.u! — Mv  Lord,  this  comes  before  vour  Lord- 
fuip  by  hrror  out  ot  ihe  Common  Pleas.  Tl\e  plainti^ 
claims  under  the  widow  of  leftator,  as  dcvifec  ;  the  defen- 
dant un  !cr  a  convevance  from  Sir -firm//  Ih  dtightcn,  the  heir 
at  law,  on  a  fpeclal  verdict,  upon  which  the  judgment  in  the 
Common  Pleas  w  is  formed.  The  Jury  found  as  follows; 
The  jury  find  in  13  juiic  I7<^>^,  articles  of  agreement  be- 
tween Sir  7)  ;-;Vi/;  yjrw thetdtator,  and  B. 
.  Oihcr  articleb  in  the  lanic  year  with  Mr.  PjV/,  to  convey 
Lntls. 

In  February  1764,  cunvcyancc  ui  the  advowfon  to  Sir 
Bri^m  Braughtcn. 

Farther  ftated,  that  Sir  Brian^  having  made  this  purchafc, 
and  having  cftates  in  5//7fo/^,  Linc  Jn,  and  Sal.p^  andafnuli 
eftatc  in  Cheflnre^  made  his  will  hi  1764.  The  materiil 
C  3  part  is,  **  X  give  all  the  manor,  m'efTuages,  advowfons, 
"  farms,  tenements,  hereditaments  whatever,  in  the  awl* 

ty  of  Hantff  for  the  pdr^hafe  whereof  I  have  ata^f 
«  contraAed  and  agreed,  to  my  deai  ly  bciuv  cd  wii'c,  or,  in 
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lieu  thcreofi  the  numej  ariftng  firom  the  eftates  in  Lin* 

An  eftate  in  Stamfhrd  he  gives  to  his  heirs  in  tail  |  remain-* 
der  over  to  perfoos  named  in  the  will. 

Like  devife  of  advowfons  in  Chejhire. 

Verdidl  (btes,  that  he  had  no  adyowibn  in  Chejhire^  or 
^tamfirdy  bat  only  a  nomination  to  a  perpetual  curacy  for 
the  time  being. 

QueiHont  Whether  as  to  the  advowfon  purchafed  before 
the  makmg  of  the  will,  Lady  Braughton  is  entitled  ?  This 
will  ^pearnpon  the  intent,  and  circtimlbnces. 

This  does  not  depend  cither  upon  cafes  or  rigid  rules  of 
Jaw ;  but  on  the  conftrudion  of  the  mere  will. 

The  fole  difpute  is  not  on  the  quantity  of  the  eibte  \  but 
on  the  premi/Tes,  whether  this  advowfon  did  pafs* 

The  verdicl  ftatesin  176;^. 

In  OBoba-  1763,  contract:  for  the  purchafe,  to  be  complete 
ed  on  the  thirteenth  of  May  1764  i  before  which  he  pur-  ' 
chafed  the  Ham^flnre  advowfon. 

He  appears  then  to  have  intended  to  give  his  property  in 
Uanis  to  Lady  Braugbton^  his  Stamford  and  Chijhire  eftates 
to  his  heir. 

He  has  given  in  the  moft  comprchcnfive  manner  poflible, 
and  ufed  the  word  advowfons  in  the  plural  number.  It  is 
contended  on  the  part  of  the  heir  at  law,  that,  notwith- 
tianJing  thefe  general  words,  they  are  fo  limited  and  reftrain- 
cd  by  the  words,  <«  for  the  purchafe  whereof  I  have  already 
"  contra^lcd  and  agreed,**  that  their  effect  lhall  fail  of 
carrying  fo  extcnlively  as  they  otherwife  muft  have  done. 
Yet,  undoubtedly,  every  purchafe  is  a  contract,  and  more  \ 
rnd  fo  ever)'  man  would  underihmd  thefe  words>  upon  thp 
common  interpretation. 

This  advowfon  had  been  recently  purchafed,  and  there- 
fore he  might  not  fo  fbri^tly  have  attended  to  the  dii^inc? 
lion. 

A\  hat  would  have  been  the  cafe  if  he  had  fii ci  purchafed  ? 
i  he  heir  would  have  faid,  **  You  havconiv  the  .idvc»wfon  of 
"  Motf:ny  the  reft  were  only  in  contriK^t."  The  heir  would  t  353  3 
hare  been  to!d,  that  in  equity,  it  was  to  be  taken  that  the 
tcltator,  by  the  contrail,  hnd  made  a  good  purchafe,  in  the 
Icnlc  oi  pailing  it  as  fuch  •,  ant!  therefore,      e  z-cyp. 

The  words  are  not  fatistied  widi  tliis  conltruction,  if 
only  one  Ihould  pals.  B:;ljh\  176,  "  All  my  moieties  in 
Kait''  palled^  the  oac  in  Kent^  and  another  in  EJftx. 

Anothec 
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*  Another  cafe,  in  much  earlier  days,  Dyr  376,  a  man, 
who  on  feoiFnient  had  conveyed  an  houfc,  formerly  the 
houfe  mf  R»  Cotton,  It  turned  out,  R.  Ojidh  never  hsd  it, 
but  James  Cotton  had  ;  and  this  was  held  iulTicient  to  pais 
the  houfc,  though  upon  a  feoffment. 

Burr,  Goodri^ht^  on  demiic  of  Pauiy  agatnft  Paul^  Quti- 
tion,  upon  a  will,  •*  my  farm  in  Bovenp^ort,  in  the  tenure 
of  Smithf'  Qncftion,  upon  a  woodland  exprefsly  cxceptci 
'  in  the  Icafe  of  Snmhy  wlntli  yet  w.is  htld  to  p:ifs. 

Mr.  Dutming — The  qucftion,  if  there  be  ;\ny,  is  a  qucf- 
tion  of  intention.  I  had  a  difliculty  how  there  can  br  ^ 
doubt  of  the  intention,  if  he  has  not  ullu  the  filtcft  w  ords 
to  exprcfs  what  I  conceive  to  have  been  his  intention,  1  own, 
had  I  been  at  his  cibow,  I  could  not  have  funiilhed  him 
with  better  words.  I  adinit,  that  the  words  whreli  lland 
firft  are  fo  general,  as  to  pafs  all  his  eftate  in  H.<n:t^/hire; 
but  the  following;  \  ord?;,  I  think,  h.i^  e  jiift  the  fame  elictl 
as  if,  having  o\\cn  tlie  whole  of  a  tbing  in  the  bc^iuuifl^ 
he  fhould  exi  ivLsly  rellrain  that  whole  to  one  half. 

He  gives  l.ady  Braughton  money,  to  can  y  the  contratfts 
into  execution  •,  therefore  this  was  given  as  an  equivalt'iir, 
in  cafe  any  doubt  upon  title;  not  in  order  to  purchafe  wh.n 
was  j'iur-iiafed  already.  I  don't  know  the  queliion  can 
be  made  clearer  than  on  the  words  of  the  will. 

But  Mr.  Mnttsjirld  fays,  it's  a  contract  uud  morC  \  It's  ov.t 
of  thole  mores  which  does  not  comprehend  but  exchide  the 
kTs.  It  was  near  the  pnrchafe ;  might  it  not  have  been 
much  more  remote?  The  pun  li  ife  w-^  made  coLnpletf 
about  four  months  ucfure  the  will  \  c.ui  the  conftiuvwo'n 
upon  this  w  ill  depend  upon  the  dale  ?  If  they  had  bcca 
purchafcd  thirty  years  before,  would  it  have  made  a  tiif- 
fercnce  ?  If  the  purchafe  was  preceded  by  a  contract,  th'^, 
ft  b  faiil,  may  make  a  diftin£tion.  I  don't  i^now  tlint  was  liie 
fact",  nor  is  it  upon  evidence,  nntl  proijably  there  was  nonci 
nor  do  i  care  if  tiiere  were  :  For  a  thing  ])urchalcJ,  pre- 
ceded by  a  contxaft,  or  a  purchafe  without  ariy  precedent 
contract,  will  make  no  diiTerence  in  tliis  refpect.  The  me- 
thod to  have  removed  a  doubt  would  have  been,  not  to 
have  faid  purchafed  limply,  or  contr.  ^LeJ  fin\ply ;  but  hc 
C         ]  would  have  faid,  "  for  which  I  have  contracted  eaid  agrcMi 

or  purchafed."  But  even  if  the  wonl  had  been  purclut 
cd,  a  contract  would  be  confidercd  tjs  '.'\  pu  r^  I .  \  1  e,  and  ane* 
cutcd  as  fuch,  by  a  common  applieation  on  the  other  fijB 
the  Hall :  But  I  deny  tlic  terms  dit  couvcriibl^i'  or  that  a 
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pnrchafc  will  be  implied  io  paia  by  wurcLi,  which  ^ikk  cx-  » 
prdsly  an  eftate  in  contract. 

Not  only  words,  but  every  letter  of  the  will,  mul\  hnvg 
its  efffcl  given,  and  that  at  the  expcncc  ul  expunging  whole 
fcntcnc^  i  efpccially  that  for  the  piirchale  whereof  I  have 
contracted  .;iid  agreed."  I  will  only  lay,  the  force  of  this 
1  .-a't  conceive,  with  refj^e^l^  to  operative  word ^,  .uivi  w  hich 

be  bion^rht  in  only  to  have  their  operation,  and  not 
rffiU  calntu'j  ^  whereas,  on  the  other  lldj,  one  may  ealilv 
conceive  how  the  letter  /  might  come  in  hy  accident,  or 
ovcriii;ht,  or  of  courfc  merely.  I  tldnk  niv  fri.iid  was  not 
irusrdcd  as  ufual,  upon  the  whole  of  the  calc,  wiicn  he  faid 
!:i:iL curacies  are  not  to  be  regarded.  I  will  beg  the  court  • 
liuiy  uie  .iiC:n  .:s  they  always  do,  rejevSt  them;  iiut  1  thinli 
the)'  rn^y  re;j^l  the  letter  /  as  coming  in  as  impertinent,  ra- 
ther than  whole  (entcnces  in  different  parts  of  the  will, 
evidently  material,  and  which  cannot  come  in  by  accident, 
or  of  courie.  And  there  can  be  no  prevention  of  dviniT 
intcftate ;  which,  if  it  be  an.  evil,  he  muU  do  ail  events, 
as  to  lull  parts. 

He  ulls  this  word  advowfon  in  the  counties  of  Cheftjin 
and  SfdfnfjrJ-y  and  I  fhould  have  thought  it  thrcnv  n  in  qe- 
iierally,  among  words  comprehenfive  of  every  polllble  Ijie- 
cies  of  property,  if  he  had  not  mentioned  tithes ;  but  at 
Itraft,  it  fhcws  that  he  was  miftaken  in  the  one  inlhmce,  for 
he  h..d  no  advowfon  in  tiicfe  counties,  though  he  hatl  a 
donadve.  Why  then  are  we  obliged  to  fuppofc,  in  the 
other  inftances,  that  he  was  more  precifcly  acquainted  \s  uh 
the  fiate  of  his  property  ^  Thefe  two  iniianccs  cannot  he 
faid  to  be  immaterial :  And  they  were  not  :a  the  cafe  upon 
which  your  Lordlhip  decided. 

Mr.  ALsnsfirlJ — 1  find  wc  concur  pcrfe£>ly,  that  all  wills 
mud  be  interpreted  by  his  intent  who  made  them. 

I  don't  agree  that  the  words,  "  contra£led  and  agreed," 
vc  as  cfre<^Yually  reftriftivc  as  If  he  had  faid,  after  words 
polling  the  whole,  that  he  gave  only  half. 

Lawyers  may  tuidcrftand  the  iliflference  very  clearly  be- 
tween contract  and  purchafe ;  and  know  that  the  contract, 
being  completed,  flttlcs  in  the  purchafe;  But  I  was  contend- 
ing fof  what  is  the  common  lenfe  and  language  of  teftators. 

With  refpc^  to  the  words  which  pafs  the  eftates  in  Sf af- 
firm and  Chepjire^  I  (hould  think  the  argument  runs  ratho** 
lhatheufed  general  words  in  both  inftances,  meaning  all  [  3ii  j 
the  eftates  in  thofe  counties  ihould  pa(^  to  his  brother  \  as 
ia  the  other  to  his  widow*   I  do  not  chink  it  proper  to  make 
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any  argmnent  upon  the  former  judgment  of  the  court ;  9f$ 
knowing  that  if  the  caie  were  the  fame,  it  would  have  no 
efftCi  upon  what  (hall  be  now  determined.  If  it  was  not  the 
fame,  it  will  have  a  different  conftru^tion ;  if  it  were  the 
fame,  then  and  now,  yet  (Ull^  if  the  court  thought  the 
judgment  wrong  u\x)n  which  the  queftion  tumS|  they  would 
have  no  regard  to  the  former  deciiion*  I  declare,  Ixan  fee 
nothing  that  makes  a  diftin^on.  What  I  rely  upon  is,  he 
meant  the  eilates  in  thofe  counties  before  named  ihould 
pafs  to  his  brother ;  in  the  other  to  his  widow. 

Lord  Mamfitid~~l£  this  cafe  came  before  the  court  ex- 
TBij  in  the  fame  circumftances  as  before,  the  opinion  then 
{^ven  would  have  no  influence  upon  the  prefent  determina- 
tion. On  the  contrary,  the  authority  fince  would  greatly 
ihake  that  deciiion.  An  heir  does  not  take  by  intent  of 
teftator  \  but  for  want  of  being  excluded. 

The  heir  cannot  be  difinberited  by  probable  conje6bire> 
or  what  iscalled  in  Gardiner  and  Sbeldm  poflible  implication. 
I  have  ftruggled  as  far  as  I  ^oiild  to  be  of  opinion  with  the 
determination  now  before  us$  and  but  yefterd.iy  I  had 
brought  myfelf  to  be  fatisfled :  But,  on  having  the  caie  be- 
fore me,  and  finding  what  tlie  argument  was  fb-ongly 
grounded  on  in  the  judgment,  of  an  equivalent  given,  is  a 
miftake,  I  am  returned  to  my  former  opinion. 

The  whole  queftion  between  us  is,  whether  the  word  ad- 
vowfon  had  a  meanings  anci  that  meaning  underftood 
and  applied,  then  the  couiequence  will  follow. 

If  he  h^d  faid  the  advowibn  of  ALtJln^  and  the  ad- 
Towfon  of  Abbots  Efid^  for  which  I  have  already  contra^ed 
and  agreed,**  there  could  not  have  been  a  doubt  upon  a  re- 
cent purcliafe.  QncAioii,  whether  the  word  advowfons,  in 
the  plural  number,  is  to  be  reje^ed  ? 

I  have  no  doubt,  it  might  have  been  upon  argument  both 
of  the  fubject  matter,  axid  argument  upon  the  intent.  In 
family  efbtCH  they  go  as  general  words  \  but  in  this  cafe  they 
were  particularly  circumilanced. 

Whether  to  gratify  himfelf,  or  lus  wile,  he  had  a  mind 
to  make  a  purchafe  in  Hampffftre^  where  he  had  no  family 
e(\ate,  and  (ell  in  Lincoln^  for  tliat  purpde  he  enters  inta 
c  mtraA  \  and  for  the  fame  he  gives  directions  in  his  will. 

13  th  June  1763,  he  contraSs  for  lands  in  Hampjbire^  to 
the  value  of  about  13,000!.  covenant  to  be  completed  13th 
of  May,  1764. 

13  October  1763,  he  articles  for  other  eftates,  and  an 
advowfon  \  7000L  paid  down  on  the  25th  of  March  1 76.1, 
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rin  the  money  was  to  be  paid  [14000I.  I  thinks  was  the 

ill  in,  there  or  thereabouts.] 

25  February  1764,  he  piirchafcs  the  advowfon.  There 
are  then  three  ditTerent  iorts  of  cftatcs,  which  he  hnd  to 
difpolc  of,  one  upon  articles  wholly  executory;  another 
upon  articles  not  wholly  lo,  bcraufe  a  third  part  of  the  mo-  ^ 
ccy  had  been  paid  i  the  third  unilcr  actual  recent  purchafc. 

To  this  Lift  the  drawer  of  the  will  muft  have  been  pris  y, 
asthe  interval  was  between  the  third  of  February  and  tenth 
of  April,  when  the  Will  was  made. 
^  The  drawer  meant  to  comprehend  them  all  in  general 
words.  He  fays,  therefore,  "  for  the  purchafe  whereof  I 
**  have  already  contrat^ed  and  agreed."  If  he  had  faid 
only  contracted  and  agreed,  that  would  have  excluded  the 
contract,  where  a  great  part  of  the  purchafe-moncy  had 
h<y:n  p.ii  1.  Then  he  brings  in  the  word  advowfons,  and  he 
tikes  in  .ill  he  has  m  liampjllre^  with  the  utmoft  generality. 

Now  lliall  this  be  fet  afule,  becanl'e  he  has  I'aitl,  "  for 
"  the  piULiiafe  whereof  1  htive  aheauy  contracLed  and 
aiTeed  ?" 

What  was  q-n  ::lv  relied  on  in  the  Cur.i.i;oii  Pleas  :  and 
led  me  to  rhmk  I  iLouki  lind  reiifon  to  agree  with  that 
judgment  ^-       that  he  has  given  an  cliu:\  aleat. 

Tlvat  lie  uie.int  onlv  the  mere  executorv  contracls,  be- 
caufe  he  has  given,  in  lieu  thereof,  the  money  from  the  llile 
of  the  Lincolr>jiy::\  ci  tau.  Now  the  e<|alvalent  mull  he  un-  * 
dcrftood  co-cxteiifive  with  the  thin^  for  which  it  is  to  i)e  .111 
equivalent ;  and  the  27,000!.  from  the  iale  of  the  Luicoln 
cftates,  will  juft  amount  to  the  purchafe  of  the  eftates  under  ■ 
contrail,  executory  in  H.nupJJju'f.  But,  looking  into  the 
will  and  verdict,  I  find  tiierc  is  no  fuch  thing.  It  cannot 
be  an  equivalent;  for  this,  becaufe  7000I.  was  already  paid. 
He  gives  that,  and  fo  much  more  money  as  lhall  be  necef- 
fary/.  Then  it  is  not  an  equivalent,  but  is  to  cariy  the  pur- 
chafe into  execution. 

What  does  tliis  mean  ?  He  could  not  but  have  in  view 
this  would  be  carried  into  execution  before  his  death. 
The  time  was  elapfed.  It  is  merely  that  he  gives  lier  as 
onich  more  as  fliall  be  neceflary  to  complete  the  purchal'e  of 
whatever  of  the  eftates  intended  for  her  Hiould  happen  to  be 
impurchafed  at  his  death. 

The  whole  then  is,  whether  there  arc  words  in  the  will.  [  357  ] 
It »  manors,  lands,  and  advowfons.    Now  we  muft  reje£t 
the  word  in  its  literal  fenfe,  and  fuppofe  they  did  not  under- 
Aand  what  the  word  meant.     No  argimicat  rj-ifcs  from 

what 
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•   

wkit  relates  to  the  deviie  in  the  other  place :  For  all  it  proves 

isy  he  meant  in  once  inlbnce  to  give  the  whole  to  his  bnK 

ther,  in  thse  other  to  his  wife. 

Mr.  Juftke  .^^ff  esprefi^  his  opinion  upon  thefe  groQi^ 
amongft  others^  that  the  quedion  waS|  whether  iiihfequent 
words  ihall  reftrain  the  eSe£k  of  the  pfairal  of  the  word  ad- 
vowibn ;  That>  he  thought*  the  words  which  followed  in 
this  cafe  ought  not  to  take  away  the  e&ac7  of  the  former* 

That  the  great  firefs  of  the  ar^ment  in  the  Common 
Pleas  laid  upon  the  equivalent^  does  not  apply.  Therefore^ 
with  his  Lordfliipi  upon  the  manifeft  words  and  intent^ 
that  both  will  pafs. 

The  other  two  Juc^es  were  of  the  fame  opinion. 

Judgment  in  Common  Pleas  revbrsed. 

On  Appeal  to  the  House  of  Lords,  the  Judgment  of 
the  King's  Bench  was  AFFUtusn, 

Attome/. 

rr/£.  1768.  Rule.  Itisordeeed*  that  the  mafter ho 
ordered  to  prepare  the  proper  book,  and  that  every 
attorney  in  the  cities  of  Londm  and  Wfftminfitr^  or  within 
ten  mileSi  fliaH  enter  thdr  names  and  place  of  abode,  or 
luch  other  place  within  the  cities  of  Lotubn  or  Weflwttnfier^ 
where  he  may  be  ferved  with  notice.  And  that  iervice  ihall 
be  good  where  he  was  laft  entered.  And  if  any  attoniM 
negle£k  or  di/bbcy  to  enter,  then  fervice  at  the  matter's  o& 
iice  (hall  be  deemed  good  iervice,  except  where  perianal  fer» 
vice  is  required. 

The  alternative  in  this  rule — place  of  abode,  or  inch 
place,  &c.  where  he  may  be  found,  was  obje£ied  agninil.  But 
Mr.  JuiHce  Afim  ex|dakied,  that  there  were  many  attoraiesj 
who  had  no  fixed  certain  place  of  refidence,;  that  therefore^ 
fuch  place  where  he  might  be  ierved,  though  not  his  a£hial 
place  of  abode,  was  mentioned.  But  where  name  and 
place  of  abode  is  entered,  then  forvice  at  that  place  is  the 
proper  iervice. 

L  358  ]  Rule,  Mkh^  10  G.  2.  Upon  all  proceison  the  frft 
and  fecond  day  of  the  term,  the  deeiamtion  muii  be  deli* 
vered  conditionally,  on  the  return  day. 

ElToign  Day. 

FILING  a  declaration  on  the  Eflbign  day  of  th» 
term  is  not  to  be  a  declaration  as  of  the  term  itW» 

Right 
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Right  of  Soil  in  an  Highway.  . 

ON  a  queftlon  of  a  rig]\t  of  foil  in  an  Iliglwvay,  it  was 
contended,  the  prclumption  was  in  favour  of  the 
frcciioldcrs  on  each  lide,  and  not  of  the  lord  of  the  manor: 
Evidence  of  ownerihip  was  Oiicrcd  on  behalf  of  the  lord. 
The  judge  who  tried  held  it  not  fufficient  to  repel  the  pre- 
fumption.  On  the  motion  for  a  new  trial,  contended,  that 
ihe  jury  Ihould  have  found  upon  this  evidence  :•  And  that  all 
prefumptions  of  this  nature  admitted  proof  to  the  contra- 
ry. Thus  taking  gravel,  &c.  was  a pritna  Jack  jwelumptioa 
of  the  right  of  the  foil. 

I>y  the  5  Eliz,  c.  13./  3.  furvcyors  of  the  highways  may 
take  rubbifh,  or  any  the  fmalleiV  broken  ftones  of  any  quar- 
ry or  quarries  within  any  parilli  wlu-rc  they  are  liirveyors, 
for  the  repair  of  the  ways  within  their  parilh  or  liauts,  wlvh- 
out  the  controul,  licence,  or  confentof  the  owners.  There- 
fore taking  liones,  &c.  away,  does  not  pro\e  a  right  of  foil 
conclu lively,  agjiinfl  evidence  that  they  took  as  foi-vcyors. 

Poiiciliou  is  evidence  of  property:  Bnt  if  pofTclior  will 
acknowledge  he  is  in  for  inoiher,  that  is  evidencej  not  only 
againft  himfelf,  but  agutjilt  all  man)cind. 

Failing  over  ?.nother's  ground  is,  pruita  jUiW^  evidence  of 
a  right  yf  way  j  but  yott  rebut  this  if  you  prove  he  alked 
leave.  ^ 
A  gate  crofs  a  road  is  a  nuifance,  unlefs  it  be  an  ancient  . 
gate,  but  not  then,  though  a  modem  wotiM.  And  a  nui- 
fance  fhall  not  be  prefumed,  becaufe  that  wuul  i  be  prefuin- 
ing  criuiiniilii;/,  which  the  law  never  doth  prelume. 

As  to  the  preiiiii^;nion  of  the  ownerihip  cf  the  foil  of  an 
ancient  highway,  wli ether  it  be  in  the  lord  of  the  manor, 
or  in  the  ovsTicrs  of  the  frceliolJ  on  each  fide. 

Bi'QQkc^  tit-  Chftnifu  Plac.  lo.  Note,  by  all  the  julticcs,  r  "i 
the  king  hath  nothing  in  the  highway  but  pall'.ige  for  him-  ^ 
felf  and  his  fubjetSU  ^  but  the  freehold  i:>  in  the  owner  of  the 

foil. 

Another  ca{e,  that  the  foil  and  hceholJ.  cf  I'lC  liighway 
belongs  to  the  owner  ot  the-  1  uids  of  h  fide,  and  there- 
fore he  lhall  be  obliged  tu  cicuue  tuc  ditches. 

1  Roll's  Abr,  392.  Generally,  the  owner  of  the  toil  on 
both  lidcs  the  way  fbid  liave  the  tiCcs  growing  in  the 
way. 

Contended,  on  liie  udxer  <ide,  tlut  the  prefumption  in 
all  cafes  was,  that  the  lord  qx  ihc  uianor  was  ov.aer  of  the 

foil.. 
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foil.  The  lords  of  mnnors,  from  time  immemorial,  were 
owners  of  the  foil.  If  no  other  right  of  ownerlhiphas  been 
cxercifed,  the  right  continues  where  it  wa*;. 

Brooke f  Chemin.  P/ac,  1 1,  Note,  where  a  man  gives  a  ma- 
nor, the  donee  of  the  manor  hath  the  freehold  iintl  foil  of 
the  highway,  nnd  might  have  diftrnincd,  but  is  j^revcntcd  by 
the  flatutc,  Ju  ex  hoc  fequitur,  that  tiic  lord  of  the  manor 
is  owner  of  the  I'oil.    K<  tlivay^  141. 

Lord  Mansfield — IMy  great  doubt  in  this  cafe  is,  whether 
the  jury  cxercifed  any  judguicnt  upon  the  evidence,  repell- 
ing the  prerunn)tIon.  As  to  the  preluniption,  I  tliink  the 
principle  of  tin*  irmre  modern  autliorities  is  rightly  taken, 
that  the  preluniption  is  in  favour  of  the  lord  of  the  manor, 
even  tlioec-h  the  highway  mny  be  more  ancient  than  tlie 
grant  of  tlic  manor.  If  no  body  can  fny  they  have  any  ar- 
gument or  proof  of  property  in  fb'm,  then  it  beloagcd  to 
the  crovn,  and  pa  fled  with  the  reit  ot  the  lands. 

Ivi;!  It  the  roads  paill^fl  tlironi^h  the  property  of  others, 
and  arc  fo  ancient  that  no  body  e.in  fay  when  they  were 
made,  or  fpeak  to  ]iroperty,  tlie  only  queftion  is,  where  is 
tiie  iirit  prcfumption  upon  that  naked>  fbri^^j  abftra^tcd 
cafe. 

I  thiiik  tlic  re;ifon  of  the  tiling  is,  when  the  naked  prc- 
,  ■  {uniptif)n  Itand^  ftripped  of  evidence,  that  it  is  in  the  owner 
of  the  IcUid  on  each  lide.  But  this  is  only  fuch  a  prciunip- 
\!on  as  is  not  lile  a  title.  AOs  of  ownerlhip  againf^  a  title 
once  clearly  elt.iblilhed,  would  not  have  been  let  up^  fo  as 
to  avail  againfl  the  title. 

For  the  fake  of  certainty  (and  it  does  not  matter  here 
how  it  is  detcrininrd,  if  there  he  a  certainty)  the  prelunipti- 
on is  in  favour  of  tlie  owners  on  each  fide, 
t  3^®  3  there  is  alfo  a  prefumption  in  favour  of  the  lord^ — 

How  does  the  prefumption  lland  in  favour  of  the  lord  ? 
There  is  an  under-ten  'n^^  in  one  of  them,  who  pays  to  his 
immediate  ailignor,  who  pays  over  to  the  lord. 

A  tenant  applies  for  leave  to  pull  down  one  of  thcfe-  cot- 
tages, becauic  he  has  nor  room  to  turn. 

Tliefe  are  recent  inftanccs,  and  prcfume  more  ancient 
aiTts  of  (n  nfrndp. 

Ant>ihcr  a-rees  to  pay  five  guineas  for  gathering  coals  on 
the  foil ;  but  then  thinks  it  not  worth  his  while. 

This  is  iiron  '  e\iclcnce.  The  nature  of  all  evidence  is, 
that  contrary  evidence,  if  to  be  produced,  will  take  oiV  it's 
weight :  But  here  is  no  fuch  contrary  evidence.  1  imagine 
the  jury  took  it  as  a  direclion  tor  a  nonfuit. 

Mr. 
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Mr.  Juftice  Gould  having  ftated  to  them  that  the  evidence 
was  not  ftrong  enough  to  repel  the  prefumption.  ' 

On  thefe  circumftances,  and  the  ground  of  it's  being  a 
quedion  of  right  of  property,  rule  granted  for  a  new  trials' 
but  on  payment  of  cofts. 

Entry. 

Doe,  on  the  Deipife  of  Davenport  i^mnjt  Dun-* 

canan.  > 

• 

ON  a  rent  charge,  arifing  from  coal  mtnesi  with  claufe 
of  re*entry  for  arrearages,  entry  held  not  neceflary  to 
maintain  an  a^on,  unleis  to  fave  the  elFe^  of  a  fine,  in 
which  the  ftatute  of  4  i/«  7.  made  it  neceflary. 

Bur,  1895,  was  cited.  Lord  Rnymond,  750.  And  14 
G,  2.  c.  28.  which  provides,  that  in  all  cafes  between  land- 
lord and  renant,  without  any  formal  demand  and  re-entry, 
the  flieriff  fhall  and  may  deliver  poffcfiion.  And  it  was  ar- 
gued, that  this  ilatute  was  a  conltru61ive  declaration  of  par- 
liament, that  the  cafe  in  Salkeld  and  Ix)rd  Raymond  is  law ; 
namely,  that  wherever  you  can  enter,  you  miiil  i  and  that 
you  muft  gain  the  pofleflion  by  entry,  before  you  can  part 
with  it.  And  the  counfel  who  contended  for  the  nccefilty 
of  the  entry  faid,  he  could  not  find  to  the  contrary  any  cafe, 
or  any  thins,  on  any  general  principal  law. 

Lord  Aiansfield  a(ked  what  was  the  reafon  of  the  diftlnc-  C  3^^  3 
tion  between  non-payment  of  rent  and  the  other  ca(es< 

Mr.  Davinport  took  a  diftin^ion,  and  faid  that,  on  con- 
dition broken,  the  eAate  in  this  cafe  was  faid  to  revefl, 
which  he  apprehended,  was  an  incont<5t  exprefllon,  for 
that  the  original  eftate  continued  \  but  where  the  grantee 
had  no  eftate  in  the  lands,  but  iherely  a  naked  power  Of  re- 
entry, there  he  muft  enter,  or  have  no  a^ion. 

Mr.  Wallace — ^Fhat  the  re-entry  was  not  one  in  form,  and 
i£hial,  but  an  entry  in  law; 

Where  an  heir  fhould  enter,  and  ibme  body  enten  before  \  Abate- 
him,  the  old  doctrine  of  abatement  \  and  intrulion  is  not  mcnt  is 

•  where*  nnr 

enters  after  the  anccAorii,  bcfure  the  htlr,  Intrudon  is  wlicrc  one  enters,  or  continue* 
an  poiTcflion,  after  an  eftate  for  life  determined,  to  the  pre  judice  of  remainder^  orre- 
veriion.  There  i*  alfo  diireifm,  which  I ,  an  unlawful  entry,  and  ouft  r  of  him  that  hath 
adunl  fcifin.  Ufurpation,  whtrc  one  who  has  no  n'^hr  to  prrft  iu,  v-  '  '  vrs  to  a  churchy 
and  hi»  clerk  is  admitted  and  iullttuted,  and  continue-^  tor  lit  Ti.nr,r  h>.  Ihlcontinuancc  is. 
where  he  who  hat  not  the  full  right,  alictis,  and  puts  the  ;)3n/  injured  to  a  real  a^on. 
Deforcement,  properly,  ii  where  he  whohai  no  right,  has  recovered  apainft  the  pcr- 
fion  who  hi:h  tliL  ri^bt;  ur  iiolds  pofleflion  from  him  who  hath  the  right  of  the  jmxh 
]>crty,  but  never  hid  tlie  |H>lYcflion,* 

•  Vide  Halc'ji  Analyfi*,  f.  43.    Co.  Lit.  and  jd  Commentaries. 

nOi^izeo  1, 
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now  lb  heldy  tliat  ^  couniU  iqK>n  a  circuit  would  give  ud^ 
vice  to  make  an  a£hial  ent^.  What  end  of  juftice  is  it  to 
tnfwer  f- 

Fioes»  I  own»  haye  a  tedmlcal  reafon,  with  rcfpctSt  to  en- 
try. It  appears  by  Coke,  that  their  operation  is  to  dtveft  att 
legal  pofleifions»  and  reduce  them  to  a  bare  right  •»  therefore 
you  muft  enter  to  reveft  the  pofleflxon. 

In  cafe  of  vacant  pofIefiion»  the  old  form  ^1^,  you  mud 
enter  and  feal  upon  the  premifles ;  but  if  there  was  any  por- 
fon  to  confers  properly  to  the  ejectment,  it  was  not  necefiarf 
to  life  this  form  i  and  the  ftatnte  feemed  to  have  intended 
only  to  determine  as  to  vacant  poiTeffions.  Or  fnppoie  the 
meaning  to  have  been  otherwife,  might  not  he  armied  the 
Iegiflatore»  in  that  inftancc»  in  a  cafe  between  landlord  and 
tenant,  and  the  partiament^'more  compoied  of  landlords 
than  lawyers,  might  not  they  think  they  were  making  law, 
and  not  advert  that  it  was  law  before  ? 

Lord  Mansfield  obferved,.  this  often  happened ;  and  that 
there  •had  been  a  cafe,  where  Sir  EardUy  Wilm^  cited  fe- 
veral  inftancCs  of  it  1  and  that  it  was  particularly  likdy  in 
this  cafe* 

Lord  Mansfield—l  was  upon  the  trial,  and  continue  dearly 
of  opinion,  that  re-entry  was  not  neceiTary,  except  to  avoid 
a  fine  \  and  there  it  is  neceifary,  by  the  exprels  words  of  the 
fiatute.  If  ejedihents  had  been  known  then,  in  the  uie  to 
which  they  are  now  applied,  the  legiflature  would,  proba* 
bly,  have  mentioned  them. 

But,  to  make  an  entry  necefiary  here,  would  have  no 
other  effe^  than  that  of  obliging  to  a  troublefome  ceremo* 
ny,  to  take  the  chance  of  it's  being  omitted,  or  inlbrmally 
executed,  to  turn  the  party  round,  and  avoid  a  juft  debt. 

« 

'  Ludlam  on  the  Demife  of  Hunt* 


it  EjeclmciiU 

ON  a  cale  referved  from  the  Leicefier  affizet  ^  the  opi* 
nion  of  the  court. 
.  This  was  upon  the  will  of  Samuel  Ludlam^  m  1736. 

His  power  of  making  the  will  turned  upon  the  validky 
of  a  will:  contended  to  have  been  made  by  his  fiithcr,  ia 
1684. 

Ji  queftion  arofe»  whether  a  copy  of  thb  will,  from  the 
fpi  ritual  court  of  Leicejla-^  could  be  admitted,  'which  was 
the  principal  point  fubmitted* 

And 
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And  it  was  argued,  that  no  rule  of  evidence  was  more 
clear  and  certain  than  that  when  a  deed  or  will  is  tp  make  z 
title,  the  deed  or  will  muft  itfclf  be  produced,  and  not  a  co- 
py* And  that  ever  (Ince  the  cafe  in  RoJiei,  fo  xt  hath  been 
tmiverfally  held,  and  that  upon  many  and  good  reafonS|  and 
In  conformity  with  the  ftatute  of  frauds. 

That  though  it  would  be  too  much  to  fay,  that  on  all  oc- 
cafions  the  evidence  of  a  copy  fhould  be  refufed,  yet,  that 
there  muft  be  very  fktong  reafons  to  admit  of  any  thing  that 
might  any  way  feem  to  tend  to  the  prejudice  of  fo  general 
and  ufeful  a  rule.  The  copy  comes  from  the  fpiritual  €Ourt> 
but  the  hand  and  feal  of  that  court  is  not  the  proper  evi* 
dence  here,  to  prove  the  authenticity  of  a  will  by  a  copy. 

Pofldfion  has  gone  ever  fince  as  it  would  have  gone  withp* 
out  the  will* 

There  is  rio  other  evidence  of  the  will  but  this  copy ;  and, 
by  the  nature  of  the  thing,  a  will  is  generally  capable  of 
other  evidence. 

But  the  mark  of  the  executor  (for  he  did  not  \iTite)  is 
pretended  to  be  compared  to  the  mark  he  ufed  to  affix  to 
other  inilrumcnts.  This  was  a  mark  fct  to  a  bond  given  to 
the  fpiritual  court  for  producinjg  the  will. 

There  is  no  ground  in  authority  or  reafon  for  admitting  £  ^63  1 
comparifon  of  marks. 

That  it  appeared  the  will  was  never  in  pofie£ion>  if  it  ever 
cxifted. 

Th?A  in  favour  of  the  heir  at  law  where  circumifamces 
were  doubtful,  the  court  would  incline  always. 

As  to  another  objc(Stion,  which  was,  that  this  being  in 
Knarejhoroughy  and  lands  inclofcd  there  by  adt  of  parlia^ 
inent,  the  D(ft  of  parliament  fliould  have  .been  produced.— 
It  was  anfwcrcd,  that  eje<Stmcnt  being  a  liberal  action,  and 
thcv  having  only  the  lands  in  queiUoui  they  could  con£sfs 
for  no  other. 

On  the  other  fide,  that  the  rule  w^hich  held  in  all  cafes  . 
was  only  to  take  the  bell  evidence  of  whidi  the  caic  would 
admit. 

And  if  there  hr.s  been  no  pofTcfTion  under  the  will,  there 
has  been  no  luch  iidvcrfe  pofljiTiun  ;is  might  be  evidence  to- 
wards inducing  a  prcfumpLion  aj^ainfl  it. 

Lord  Aliimfii'ld—  'V\\c  cifc  is   clear — a  man  by  Infing 
the  evidence  of  his   title   lhall  not  lofe   his   cft.*te.  If 
you  cinnut  |  rov?  n  deed  by  producing  it,  you  iniy  prmluqc  * 
the  counterpart  ;    if  you    can't  produce  the  counterpart, 
you  may  produce  a  copy,  e\ca  if  you  cannot  prove  it 

D  d  to 
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to  be  a  true  copy  i  ifa  copy  cannot  be  pfoduced^  you  may 
0  into  parol  evidence  of  tbe  deed«^ 

'^C^en  pofleiSon  had  gone  ag^inft  a  will  for  moft  part  of 
thirty  yeaiSy  and  the  will  from  that  time>  the  time  of  ks 
making,  never  appeared^  the  evidence  of  the  will  went  be- 
yond the  po{Ieffi6n.-»-And  here  all  the  family  are  evidence 
to  this  will^  by  Hgning  the  iecurity  to  the  fpiritual  conrtj  hf  - 
«Uegation»  by  all  kind  of  judicial  proceedings^  and  the  po£ 
leflion  hQ6  not  been  advcrfe  to  the  wilL 

Mr*  Jtiftice  Afioft — ^Evidence  from  the  rafter-book  has 
been  received  in  two  Inftances.  The  court  of  Chancery  in 
jthe  cafe  of  Gorgrs  and  Fcfifr,  decreed  that  the  copy  or  pro** 
bate  of  a  will  ihould  be  received  in  evidence  as  the  original 
will  itfelf-^Now  the  court  of  Chancoy  never  deerees  that 
ihall  be  evidence,  which  in  its  nature  is  not  evidencie. 
t  3<?4  ]  Lord  Man^U  obferved,  that  It  being  ftated  all  the  ihU 
fcribing  witnclies  were  dead,  the  laft  in  1 736,  compah 
rifon  01  hands  was  all  the  evidence  which  could  be  given* 

Separate  Fifhery* 

THE  pfefumption  is,  that  he  who  has  a  fcparatc  fifhcry 
is  owner  of  the  foil.    Vide  Skinner  342.  Salk, 
Brookf  title  Pffchari(s»    Co,  Lit,  1 21.    Roll.  Abr, 

This  was  upon  a  cafe  refcrvcd,  which  was  therefore  ob- 
ferved  to  require  a  finding  much  lefs  fh'i^l  and  circurofhntial  - 
than  a  fpecial  verdi£l.  And  Lord  Mansfield^  I  think,  was 
*  of  opinion,  that '  notwithftanding  Lord  Cok^%  obfervation, 
the  prefumption  certainly  was,  tfcat  the  roan  who  hath  feve- 
ral  fifheries  is  the  owner  of  the  foil ;  and  that  Sir  Jshn  Da» 
ntie  ohferves  upon  Cok/s  obje^on  to  the  contrary,  and  d^ 
lues  it  exprefsly ;  and  thai  if  there  is  no  evidence  to  the 
teitrgry,  the  prefumption  ftands. 

Mr.  Juftice  A/hn — That  notwithibinding  the  di3$im  of  Lord 
Coke  (who  yet  admits  that  by  the  words  aquam  fium  the  loft 
will  i»fs)  the  cafe  in  Sidkeld  637.  Cafe  in  Bro^  plac,  tref' 
paffe  cited  by  Mr.  WMue^  and  another  ftill  ftronger  436. 
with  Sir  jihn  Davie  go  to  the  contrary* 
-C»rii  omnij  ajfsnjiu 

Juftification. 

WHEN  tlirec  perfons  join  in  one  juftification,  the  jnfKfi- 
cation  is  good  for  all  or  bad  for  all.  Sin  1 104.  quoted. 

1  ciiant 

•  EviUentia  eft  opUma  quam  res  rcclpiat  probatio;  In  qtn  fi  fummade- 
flcuQt  vel  ad  minina  liceat  Jccuncrr  ?iufv;uai'7  tl  ;*  ni  fos  infunvvf  pre* 
Hcct  I  tie<juc  ubifontc»  I'up^ctaat  nvuio*  kcUii. 
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Tenant  from  Year  to  Year.  ^ 

MORTGAGEE  farves  the  tenant  wkh  declaration  in 
ejedhnent,  the  tenant  defc  uls  to  the  ejedtment,  un-  , 
lour  that  if  he  did  not  defend^  he  ihoitld  be  turned  - 

ont* 

Contended^  that  ejectments  hj  mortgagees  are  not  confi-  ' 
dered     claims  under  an  adverfe  titki  but  as  means  of  com-> 
ing  at  the  rent,  and  therefore  notice  of  ejectment  is  not  ne- 
ceflary  in  fuch  cafes  in  that  manner  which  is  re(|uired«  where 
a  landlord  turns  the  tenant  out. 

The  defence  on  the  part  of  the  tenant  was  called  by  [  3^5  3 
Lord  MansfiAd  a  moil  wicked  defence ;  and  he  faidi  that 
fuch  an  objection  was  never  made  before  as  the  prefent. 
The  mortgagee  when  he  brmgs  an  a^ion  of  this  nature, 
•would  never  fuffer  th*5  mortgagor  to  turn  the  tenant  out  of 
pofleffion.  From  year  to  year»  is  an  eil::ite  which  hufban- 
&sf  requires  to  have  ftabiUty,  and  the  law  wHl  not  refuie 
It.  ♦  ' 

In  great  eftat^Sy  who  gives  natice,  the  landlord  or  te- 
ixsmts  r 

I  would  not  have  it  thought,  if  the  tenants  are  ready  to 
attorn,  and  leave  their  landlord,  giving  him  notice  to  de- 
fend, that  the  mortgagor  ihall  turn  tenant  out. 

Tetiant  from  year  to  year,  every  year  is  a*  ttcw  demifey  " 
and  may  be  fo  pleaded. 

Mr.  Juftice  The  fcrvlng  the  tenants  with  the  dc- 

cbration  is  the  form  only  by  which  the  mortgagee  requires 
the  rent  againfl  the  mortgagor,  who  is  his  tenant  at  will, 
after  the  conditioii  broken. 

Mortgagee  fays,  I  come  for  title  on  the  whole  efbatc  of  the 
mortgagor,  I  (hall  not  turn  out  the  tenant  $  if  I  would,  the 
c6art  would  not  fuflier  nie. 

Lord  MansfUldf — It  goes  equnlly  to  paramount  pofTt^EIo':, 
^nd  I  think  there  Would  have  been  no  ditl^rence  if  it  had 
been  a  leafe  for  years. 

The  mortgagee  only  makes  ufe  of  the  "proper  forrrt :  - 
judgment  will  gp  aguinft  a  nominal  perfon,  ami  tennnt 
cannot  be  hurt,  iifhe  will  do  as  he  ought,  not  make  any  de^ 
fence* 

Curia  omftif  tipfvfit  ahfenfe — Mr.  Juftice  ff  iVr/. 

1>  d  2  The 
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The  King  i^ainft  George. 

ON  a  fiiecial  vcrdi£l,  in  which  the  qaeilion  principally 
nrifing  was,  whetl\er  rdiants  in  a  manor  within  an 
handred  owing  iuit  smdfervtce  to  a  leet  witliin  the  hundred, 
l)iit  r.ot  comcnfurate  or  co-cxtcnfivc  with  it,  the  limits  of 
the  hundred  reaching  beyond  thofe  of  the  Icct,  fhall  be 
obliged  to  ferve  as  conftables  out  of  the  ket,  but  within 
the  hundred. 

[  366  ]  Serjeant  Davy — It  was  argued  that  there  arc  two  forts  of 
Aiits,  luit-hcrior  an(!  fuit-fervice.  Sulc-heriot  is  on  commo- 
rancv,  r»nd  rr-it-fcrvicc  arifes  on  rcferration. 

Vi'ith  rcfpr,^  to  fuit-hcriot,  it  binds  all  except  bifhops, 
freeholders  and  women,  and  others  particularly  extoipt  by 
the  il^tute  of  Marlcbrlige — and  tenants  in  antient  demcfne, 
though  not  exempt  by  the  ftatute,  but  on  account  of  the 
dignity  of  their  fervice.  SimueTf  2  Ventr,  3^.— It  appeTirs 
by  the  latter,  tenants  in  ancient  dcniefnc  may,  notwith* 
ftaiuliP'T,  be  made  conftables  of  tlie  hundred. 

lutzbtrb^rt  r6i.  folio  edition.  Tenants  in  an  antient  dc- 
mcfnc  ;irc  not  bound  to  do  fuit  at  the  fheriff 's  Icet  \  there  is 
a  writ  which  exempts  them«  but  he  does  not  fay  firom  being 
cun  (tables. 

So  women  are  exempt  from  doing  fuit;  hut  a  woman 
may  by  cuftom  be  obliged  to  be  conftahlc.  [That  is,  I  ap* 
prchcnd,  by  finding  a  lubllitute.]    Vide  IVood's  Injl. 

3  Kebh  i\o.  King  2.nd  King.  Queftion  whether  living 
within  an  inlcrior  leet  will  exempt  a  man  from  being  confta- 
ble  of  an  hundred  ?  Hiih'  faid  'twas  what  the  court  Icct 
could  not  meddle  with,  and  the  hundred  extended  beyond 
the  leet. 

I  I  M:^d.  Regina  and  JcHrtjttgs.  Court  heU  defendant 
not  excufed,  thou  gh  an  inhabitant  of  the  town  of  Ktrn- 
harTty  n(>twith;tan(l".ng  it  app.  ircJ  tli.U  no  man  of  that  xnwn 
was  ever  known  to  execute  the  oHiee  of  conftaMe  of  the 
hiirdrcJ  ;  tiv.  refore  it  will  not  follow  tliat  if  a  man  cannot 
be  obliged  to  do  luit  in  two  lects,  that  he  cannot  be  obUgfod 
to  be  contl.ible,  becaufe  he  does  Ibit. 

Lord  Hait  fays,  he  that  owes  iliit  to  the  leet,  owes  none 
to  tl»e  hundred,  but  by  cuflom  he  may  do  foj  and  hero- the 
cuitom  is  allcdged  and  found  upon  the  verdict. 

Cn  ;he  other  fit!':  by  Serjeant  BurlarJ — Contended,  that 
Unce  Iccts  were  icparated  from  the  touruc,  for  the  conveni- 
ence 
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cncc  of  the  hundred,  no  pcrfon  ihould  be  liable  to  do  fcr- 
vice  at  two  leets,  efpecially  as  when  he  had  found  pledges 

at  one  leet,  all  the  purpofcs  of  the  ant^cnt  policy  were  an- 
fwcred.  And  lb  in  Coh's  Commentaries  on  Alagna  Gparta, 
chap.  ic.  and  on  the  Statute  of  Marlebridgc.  '  Tis  carried 
fo  far,  that  if  a  man  has  houfes  in  two  Iccts,  he  Ihall  be 
obliged  only  to  do  fcrvice  where  he  is  refidcnt  \  nay,  feme-  . 
thing  farther,  that  if  his  houfc  ftands  in  two  icets,  he  Ihall 
be  obUged  to.du  fmice  onlj  where  his  bedfbnds*  Haith> 
kins  PIjc.  C^r. 

The  court  lect  is  in  no  rcfiJcft  inferior  to  the  jurifdiiflion  [         ]  ■ 
of  the  hundred  pro  vi/ujrartd  p/rgii,  as  the  fheriii's  tourne 
of  the  hundred  was ;  and  therefore  that  a  perfon  doing  fuic 
at  the  leer,  cannot  be  liable  to  be  chofen  conllable. 

RcgiiLr  conil.ibles  are  to  be  chofen  at  the  Icet,  and  the 
jury  who  are  refiants  choofe  them  ;  they  are  fuppofed  to  be 
cholcn  fromamoui;  the  rciiants.  They  could  not  before  the 
time  of  £Jia.  3.  which  is  the  a.Ta  of  the  inftitution  of  jufti- 
ccs,  be  cholen,  unlcfs  prcfcnt  at  the  court  Icet,  for  they 
could  not  be  chofen  but  in  the*  court,  and  when  the  fcf 
iion  of  the  court  was  diiTolved^  the  Reward's  juiifdi£Uon 
ceafed. 

If  they  were  refiant,  they  were  obliged  to  be  prefcnt,  or,, 
were  amefnable  to  the  jury  ;  if  prefcnt  and  refuiiDg  to  be 
/worn,  they  were  amefnable  to  the  ftcward. 

With  refpevt  to  women,  it  cannot  be  appl'c.iMe  to  the 
hundred  of  a  cuftom  to  choole  women  as  conttabics  for  the 
hundred  *,  for  women  were  exempted  from  atteni^Iance  on  the 
leet.  And  it  has  hjcn  already  obferved,  a  conitablc  could 
not  be  choien  but  from  thofe  who  were  prefcnt  at  the  leet — • 
and  befidcs,  if  IhecoulJ  not  f.nd  a  deputy,  ami  nobody  liiall 
be  obliged  to  be  a  deputy^  ihe  could  not  be  obliged  to 
hcrlelf. 

'i  hat  tenants  in  anticnt  dcmcine  were  nnJer  a  particular 
exemption  :  but  the  non-liability  contended  fur  is  not  lu  the 
nature  of  a  particular  exemption,  but  more  f.iv  jr:  al>le. 

'  Tis  a  qiieflion,  whether  a  ronfn-.ble  is  an  oliaer  by  cor.i- 
mcn  law  or  by  the  Statute  of  ty  inc/jf/hr  F  Tiie  more  anti* 
cnt  authorities  are,  thai  he  came  in  by  tlie  ftaiute. 

Both  thefe  coiu  ts  n>ay  be  held  at  the  i'amc  day  aiul  h(>ur,  * 
and  he  cannot  be  Liiteiulant  on  both  j  and  the  Uw  ^'ill  a>o| 
impofe  an  impolbbHity  as  a  gener.il  duty. 

It  is  not  It  iied  that  this  is  a  fuUjrdinate  Icct ;  for  wlicre 
a  leet  has  a  particular  jurifdi<Stion,  it  may  be  other  wife*  as 
appears  by  Hales  Fleas  of  the  Crov/n. 

It 
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It  is  acimittcil  too  that  it  mav  be  a  cuftom  that  the  reeve 
afid  a  few  rcfiants  may  attend,  but  in  the  fame  place.  CW« 

Ja.  It  is  bad  that  all  the  rcliants  fliould  attend. 
L  ]  Tiiat  it  is  not  found  that  the  manor  of  Abbots  Wooton  is 
within  tlic  jurirdiction  j  But  this  is  not  finding  that  it  was 
ever  part  or  parcel  of  the  hundred.  This  is  not  found  5 
if  it  were,  what  ihall  wc  fay  of  a  freehold  whidi  may  be 
within  the  manor,  but  cannot  be  parcel  of  it. 

'i'hat  the  cal'e  of  Kvig  and  King  in  Freeman  and  Kchle  is 
not  very  f;irisfaclory  authority.  Lord  HJc  is  made  to  fpcak 
iinintclijgibiy,  and  alfo  is  made  to  contradict  his  own  dc- 
clnrcd  opinion  in  his  Pleas  of  the  Crown,  where  he  fay^ 
**  cDiiitablcs  were  by  the  Statute  of  IVinchePcrr 

That  'tis  very  extraordinary  that  no  Other  book  Should 
contain  tliefe  fuppofed  opinions. 

As  to  the  cale  in  1  i  M-.d.  that  from  7  to  1 1  Mod.  is  as 
bad  authority  as  can  be.  Thnt  the  reafons  given  in  the 
II  Mod.  are  fo  bad,  that  it  cannot  be  fuppofed  they  came 
from  the  bench,  ^^''h^t  is  tlie  lord's  leaving  a  ripht  to  lit 
as  judge  in  the  iect,  to  the  jury's  choofing  a  roni  i  iblc. 
RffpTkitiop  ije.ii^t  Da\}y  in  reply — I  have  found  a  great  part  of  my 
;irgi  uK-nt  anf  wered  as  I  expected,  and  Oudl  therefore  gi?c 
the  court  verv-  little  trouble. 

1'hat  a  man  ciiiiuot  be  liable  to  do  fuit  at  two  courts  at 
once;  Kfraife  a  man  cannot  be  obliged  to  be  in  two  places 
St  once,  (  r  do  two  incompatible  oliices  at  once,  I  admit,  that 
the  iame  fr.itb  need  not  be  given  to  the  jniblic  at  two  lects  i 
this  may  be  i;f^od  us  general  argument,  but  there  muft  be  a 
pan:ci:'ar  cuftcm  flicwn,  which  ihall  make  iccts  as  they 
Wtrcoiice  generally,  liable. 

As  to  the  incapacity  of  a  man's  beiiM';  in  t^vo  places,  I 
fhall  be  dirpc^lcci  10  grant  it  \  but  what  will  follow  ?  Not 
that  he  may  plead  a  general  exemption,  but  in  cafe  he  be 
chofen  in  one  court,  may  ijjccialiy  plead  this  to  exempt 
him  )r(  \\\  fervinfj  at  the  fame  time  in  anotiicr  :  but  this  will 
be  only  an  exemption  pro  ifia  vue^  and  ceafe  with  the  par- 
ticular reafon  *. 

My  brother  farther  draw??  an  inference,  that  ba:aure  a 
man  cannot  do  lervicc  in  ditTerent  court-lects,  he  cannot 
fcxvc  a*;  confiahle.  Tl^.c  'iiries  fay  he  cannot  choole  a  man 
as  coidtable,  i)ut  who  is  cither  rciident  and  at  the  ieet^  or 
obliged  to  be  there* 

Suppoiing 
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Suppofing  he  will  not  be  fworn,  what  can  be  done  ?  Not  [  369  ] 
make  him  be  fworn,  but  punilli  him  for  rcfudng  to  be 
fworn  equivalent  to  the  amercement  at  a  court  leet. 

My  brother  fays,  fuppofmg  there  is  a  cuftom  in  general, 
that  rellants  of  a  Icct  Ihould  fcrve  within  the  leet,  though 
without  the  hundred,  yet  no  fuch  cuftom  is  found.  'Tis 
oniy  ftated  that  there  is  an  antient  cuftom,  that  they  do 
ferve.  If  a  cuftom  is  duly  found,  I  apprehc;nd  that  they 
do,  is  evidence  they  ought.  But,  fays  my  brother,  'tis  only 
'  ,    evidence  of  the  fa<5h    I  have  not  fagacity  enough  to  take  the 

-  diftin(St;on  ;  the  cxlftcncc  oi  :i  cuftom  is  evidence  of  a  cu{^  , 
torn  I  as  the  cxiitencs  of  a  tliinir  is  evidence  of  its  bein^^. 

The  objection  is  very  curious,  that  faying  the  manor  is 
within  the  hundred,  is  no  fmdmg  it  to  bo  parcel  of  the 
hundred.  How  do  they  ufe  the  word  in  other  places  ?  The 
refiants  within  a  place  are  reliants  of  a  place  ;  the  refiants  » 
within  the  hundred,  which  tltcy  f]>eak  of  before,  arc  reli- 
ants of  the  hundred.  A  manor  within  the  hundred  is  par- 
cel of  the  hundred  by  neceftliry  prefumptioji,  aad  mulk  bc 
ib  undcrftood,  unlcfs  the  contr.irv  bc  f^uud. 

Next  mv  brother  attacks  mv  ca\c  on  the  aiithoritv  of  the 
reporters  names,  and  of  the  nonibnle  tiiey  make  the  judk^es 
talk.  As  to  the  name^  of  reporters,  were  thcv  to  Ipjuk 
their  own  fentiments,  aiiJ  we  were  to  jnti  from  them  and 
their  language,  Godhcl^i  the  judges  !  I  wilh  repurteri*  would 
give  us  the  judgment  rather  tlian  the  reafons.  But  if  the 
juiigment  in  both  reporters  a  ^ree,  the  court  will  look  to 
♦  the  judgment  and  authority  oi  the  judges  fo  agreeing.  As 
to  the  nonfenfc  the  judi^'  s  are  mnde  to  talk^  th;it  lhall/be 
placed  to  the  account  of  the  reporters. 

Mr.  Juftice  — It  is  fet  fort!i  there  U  and  hath  been 
an  hundred  from  time  immenvorial,  and  that  the  manor  is 
wiiliin  tlie  hundred;  this  I  nniil  take  as  parcel  of  the  iiun- 
dreU  ;  and  it  is  farther  fet  forth,  that  from  antient  time  the 
refiants  were  li  ible  to  do  fuit  and  fcr\ncent  the  U)rd*s  leet — • 
and  farther,  that  f  leli  as  were  chofen  by  the  jury  in  the 
leet  have  of  antient  lime  been  ufed  to  ferve  the  olTice  c>f 
confVab'.es  within  the  liundred.  And  the  defendant,  be- 
ing io  chofen,  rehifed  to  take  the  oath  0^  ier^e  the  ikld 
o£ce. 

Whether  conftablcs  were  by  common  law  or  by  ftatute 
is  not  of  much  confetpiencc  to  the  queftion.    But  by  the 
.  better  and  more  modern  opinion,  they  are  by  the  common 
law.     As  to  fweanng  in  conftablcs,  it  a-ppenrs  by  Ilaivki/is^ 

if  the  pa]:ty  did  not  take  the  uaUi  in  the  ket^  before  the  juf-> 
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ticcs  were  em  pondered  to  fwcar  him,  he  was  amenable  to 
the  next  court.  I  do  not  reckon  women,  and  perfons  un- 
der particular  incapacities,  are  within  the  nature  of  this 
qucftion. 

r  2*sQ  1  tenants  in  antient  demcfne,  I  aminformfd  from  thq 

^  cafe  in  Shwer  and  Ventr'u^  of  the  King  ami  Bttiefivorih^  . 
that  tenants  in  antient  demcfne  were  liable  ta  fcrve  as  con- 
ftables.  'As  to  particular  inabilities^  they  would  be  cxcufed 
when  they  arofe  \  he  wi0ied  this  minuter  qucftion  to  be 
thrown  out  of  the  cafci  and  wKked  the  general  queilion  to 
be  confidered,  whether  refiants  of  a  court-leet  within  the 
hundred  fhould  be  liaUe  to  ferve  as  conftables  Ibr  the  hun- 
dred, though  not  witlun  the  leet,  but  extendbg  beyond  it. 
In  the  abfence  of  Lord  Mansfield^  he  declined  giving  any 
opinion* 

^^4tr€  ulterm  de  bac  caufa  fed  ut  mimtnifft  wdnrcurm  J>g/' 
tea  etnfuH  cwira  defmdenUm  et  judicium  fuit  pn  Rege^ 

Outlawry. 

OUTLAWRY  to  bj  rcvcrfcd  on  terms  of  payment  of 
cofts,  appearancij,  and  putting  in  \r.\\\. 
Alic.  12  G.  2.  Rule  of  court  that  dcLu  Luit  muft  enter 
into  tcniii  :is  above,  of  appearing  and  putting  in  bjiil  tu  a 
new  original. 

2  5/r.  1 1  c6.  C^ifc  to  the  like  efici^. 

The  new  original  muft  agree  in  the  nature  of  tlie  aclieoi^j 
and  the  fum  in  demand. 

3  Lev.  Whcfe  the  outlawry  is  reverfcd,  phuntiiT  mull 
delare  upon  a  new  original,  if  in  another  county. 

It  was  doubted,  whether  the  words  that  he  may  decl.j-e 
/hould  have  an  imperative  conftru£lion,  he  (hall  declare. 

Mr.  Juftice  ^Jlon  feemcd  to  think  they  were  not  impera- 
tive \  and  that  a  new  original  was  only  necefl'ary  w  here  tlie 
piarty  chafe  to  declare  in  another  court. 


A 


Rulu  cf  Prac'^ice. 

fettled  rule  of  tlie  court  not  to  enter  into  any  fpecial 
arguments,  the  laft  paper  day  of  the  term  j  be^uie  it 
would  delay  the  motiom  till  the  next  term, 

t  371  3  Toll. 

iVrw  TriaL 

CTION  brought  by  Lord  Gainefionugh  as  lord  of 
the  manor  of  Cr.  for  non-payment  of  toll. 

The 
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The  jury  fciind  for  the  phintifT. 

Motion  for  a  new  tri.il,  on  tlie  ground  that  the  confidera- 
tion  laid  on  ibmc  of  the  counts  v/.is  not  I'ufficient :  and  the 
verdict  h'/m^  gcncnl  upon  all  the  counts,  no  judgment 
could  be  hid  upon  it,  bccaufe  the  conildcration  in  evidence 
was  infuOlcient  on  foine^  and  the  jury  had  found  upon  the 
whole  mntter. 

Per  Cur -am — To  prove  that  the  counts  laid  in  the  de- 
claratiori  were  inlliiTKic  nt,  is  no  ground  for  a  new  trial:  jou 
muft  come.in  arrell  of  iud"/.Tient.  ' 

If  the  jury  fiud  r'u  jit  upon  the  whole,  on  the  miiltakc  of  ' 
not  fniding  upon  a  righp  county  the  court  will  be  very  avoHe 
to  granting  a  new  trial. 

Rule  to  ihew  qtiif^  why  judgment  ihouid  not  ht  ar* 
fcftod. 

Jndiamenu 


*1"XTH ETHER  good  on  i  ^  Geo,  l.  r.  5.  whlLn  provides 
\\  that  gatherers  of  end'  of  yarn  Ihull  be  brought 
before  ajuftice.  Exception  therefore  w.h  takni  in  arreft 
of  judgment,  that  the  otfence  was  not  an  indi^ble  of- 
fence. 

To  this  Mr.  BulUr  obfcrved,  that  the  17  2.  had 
provided,  that  upon  convi£lI  m  the  o lender  lhall  be  deemed 
an  incorrigible  ro^ue :  that  the  words '  duly  <onvi£lcdj  can 
only  mean  on  inJittment. 

On  the  other  fide  it  v.  as  denied  that  the  fecond  ftatutc 
took  aw  ly  the  mode  of  punillmient  by  the  firft ;  becaufc 
the  object  of  that  was  to  take  into  one  all  the  different  aifls 
with  rcfpe^l  to  va?^r ants  t  and  it  recites  the  former  llatute*; 
without  any  exprcis  words  ordering-  any  dilfercnt  n^.ode  of 
punilhment :  fo  that  tluly  convicted  mud  be  undcrftood  in 
the  manner  provided  bv  the  ori;>inal  Aatute.  Court  were  of 
the  lame  opuiioii  ;  and  the  judguient  was  thereon  arreilcd^ 
^d  recognizance  diicharged  of  courfc^ 

Return.  C  372  J 


I  ILRIFFS  return  is  not  traverfablc — ^you  can  only  have 
an  action  for  a  falfe  return. 


Appoints 
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Appointment  of  Oyerfeers,  . 

r  I  ^wO  appointments;  being  made  the  fame  day,  and  it 
j[_  not  appearing  which  was  firfl,  the  court  on  the  cafi 
ftatcJ  were  immcui.itely  of  opinion,  that  a  third  made  the; 
following  day  niu&  be  held  good^  and  the  foregoing  raidjfod 
wiccrtainty. 

UQwevcr^  a  rule  to  fhew  caule  was  granted^  irUk 

r 

Outlawry. 

* 

AS  to  the  matter  of  appearance  abovemcntioncd,  it 
afterwards  mentioned  in  the  court  that  by  the  (tatoOB 
4  ^H^.  tst  M.  no  perfon  who  fhall  be  ootbwed  for  any' 
canfe^  matter,  or  thing,  treafbn  or  felony  excepted^  AhV 
be  compelled  to  appear  in  perlbn  to  revttie  the  outlawry, 
nor  to  put  in  fpecial  bail ;  except  in  cafes  where  fpectal  baQ 
is  required,  SalL  2y6.    Vide  2  Sin   1178.  Stna^^Id  and 


Rule  where  Judgment  goes  by  Default. 

T)U  can't  deny  the  fubftandal  charge,  where  juJg^ 
ment  goes  by  default,  but  you  may  go  to  extenuation 

\cry  properly  by  evidence. 

I 

Compofition  on  a  Penal  A<51. 


"T^  /TOTION  for  leave  to  compound  on  the  building  lA 
by  confent  of  the  plaint^— the  court  would  mH 
grant  the  rule  as  of  courie,  for  that  it  might  be  covin  ox 

to  11  a  I  Ion.  ' 

Court  aliened  that  as  foon  as  the  buildings  w\j-c  iuiiihcU 
agreeable  to  the  ftatute,  sikI  the  mifplcadings  ccnrftrrf, 
the  motion  might  be  made — in  the  meanwhile  proceeding 
be  ftaid-  \ 
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7  James  i, 


IN  aU  caufes  yrhett  juftices  of  peace,  conflablei^  &c.  do 
any  thing  la  execution  of  tlu  ir  oilicey  they  may  plead 
the  general  iSue;  and  if  verdict  for  defendant^  or  judgmeDt 
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Lee  agdinjl  Ganfell. 

« 

ON  a  motion  to  ihew  caufe  why  the  defendant  fhould 
-  not  be  difchaiged  out  oC  the  cuilodj  of  the  mar* 

ihal. 

The  ground  iniiftcd  on  to  maintain  the  motion  wa$i  that 
Major  General  GanfeU,  the  defendant)  was  illeg^j  arreft- 
•  cd,  and  the  arred  thereof  null  and  void,  and  that  he  ought 
to  be  difcharged  from  the  confequences  of  the  arred. 

Cafe)  that  the  defendant  haying  lodgings  to  his  feparatc 
ufei  and  the  door  thereof  bdpg  (httt»  the  fame  was  tMroken 
open,  contrary  to  law,  in  jorder  to  arreft  him.  The  arrcft 
thereon  bad* 

The  cafe  was  ftated  thus,  in  anAirer  to  this  fu^eilion  : 
Major  General  Ganfell  had  lived  for  feveral  years  in  lodg- 
ings,  taken  hy  the  year  o£  Mn  Mayo  \  which  lodgings  had 
one  common  entry  into  the  {breet,  by  the  houfe  door. 

The  plaintiH\  in  profecution  of  a  debt,  with  a  due  war* 
rant,  and  the  allidance  of  divers  perfons,  entered,  by  the 
C        ]  OUTER  DOOR  being  open,  ;ini  being  in  thus,  they  a  iked 
for  iIk  (iencral ;  but  were  refiifed,  and  obftruOcd  by  force: 
And  going  up  ftairs .  to  his  apartment,  found  htm  upon  the 
"  ftair- 

•  * 

TVc///-,  T 'lis  ciil'c  had  been  before  in  the  Common  Pica?,  •^■v.  ''ni'^'ecnth 
of  i>c^to%Lr  1773.  Ar.d  I  !.  r.  c  '.\  ;u  a  printed  ati  oimt  the  caic,  which 
£iy«,  that  ic  wai  tried  by  Mi  .  JuiUcc  Narett  on  three  fcvcr^  inuidnaenu, 
pneftrred  ag:ain{l  Major  general  GwaftU^  **.for  mtliclotifly  and  fBLciMi. 
ousLY  ihooang  at  7  '  -^A*-' .  bailiff,  and  others,'*  named  in  the  indi<f>, 
mcnt.  Arc!  t'  2  ,  ^.  fo  the  jKunt  of  law,  Mr.  Juilicc  iVa^*-/  had  expreffed 
himfcif  01'  o^.iiiii.u,  that  tht  dcfciirc  of  Gcucnil  Gj^/ftl,  t!;u;l  hit.  houlc  wa» 
hi^cahle,  ^trmi  tn.Ufpuiably  found  it&rhu. 

The  j7Rr  fstt&d  him  »«t  coiltt. 
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*uair-caf4^>  and  were  endeavouring  to  follow  him  in,  and 
that  Hyd§  the  bailtff»  Ihewtd  him  the  warrant  \  and)  on  hb 
getting  away  from  them,  as  he  was  juft  entered,  in  at  the 
doOTf  and  before  he  coidd  £but  it  to,  got  his  knee  in>  and 
a  pillol  was  £red  at  him  through  the  door,  thus  partly  opcny 
by  the  ^end;  that  they  nifhed  in»  and  endeavoured  to 
.  iecure  hmi»  and  he  fired  another  piiloL  That  at  laft,  how- 
ever, they  arrefted  him,  by  force»  in  coniequence  of  his 
refiftaoce*  and  for  their  own  fecurity.-  And  thus  that  the 


The  evidence  on  aiHdavits  was  mudi  the  fame  as  on  the 
trial  in  the  Common  Pleas* 

The  point  lirft  relied  on  in  anfwer  waS|  that  the  arreft 
vras  good,  becaufe  the  door  of  the  lodgings  was  not  broke 
open  \  but  the  (heriff 's  officer  had  firft  made  a  lawful  en- 
trance, by  puihing  in  a  part  of  his  leg;  and  if  he  was  af* 
tcrwaids  turned  out,  he  might  well  force  the  door,  to  exe- 
cute the  procels* 

The  evidence  was  entered  into  to  prove  this  part  of  the 


But  if  this  6i£i  was  doubtedy  then  they  contended,  upon 
the  point  of  law,  that  if  an  outer  door  was  open,  an  idner 
door  might  be  broke,  and  the  arreft  legaL 

In  Hal^s  Pleas  of  the  Crown  it  has  not  been  ftated  whe- 
Ither  the  owner  inhabited.  | 

That  there  was  a  ca(e  of  chambers  in  a  college,  and  if  A, 
.  letts  a  chamber,  and  the  door  be  broke  open,  you  may  have 
^  an  indi£hncnt,  quote  dsmttm  tnaf^ena/tm /regit  \  but  this,  ix 
fueeffitaU  ret^  left  juftice  ffaould  fail.  And  the  loilgihg  is 
not  the  manfion-hottie  of  the  party,  to  defend  him  from  ar- 
reft on  civil  procefs,  though  it  may  be  to  iecure  his  property 
and  peribn  from  robbers,  and  enable  him  to  proiecute  cri- 
minally againft  a  wrong  doer;  iince  the  owner  of  the  houie, 
who  was  not  /obbed,  could  not  profecute  for  the  robbery  \ 
and  it  is  neceflary  fome  body  fhonld. 

KeiUng^  83,  takes  a  di{tin4lion  where,  there  b  but  one 
^mmon  entrance,  and  where  there  are  divided  houfes ;  for 
if  there  be  feparate  pofleffion,  this  ihall  of  itfelf  only  put 
the  occupant  in  the  ftate  of  a  lodger.  - 

Old  Bmhy^  Micbaehnas  term.  Lord  Chief  Juftice  Holt  g 
where  inmates  have  feparate  rooms,  and  keep  iiair<aies 
feparately,  yet  have  entry  by  ope  door  with  the  owner,  the 
indi^ment  muft  be  qmre  dmum  matiftoimlem  fvtgtt^  the  | 
owner  *,  and  t-Hcy  ?.re  not  dmui  vianftonaiUt  or  the  inmates. 
An  old  derk  faid,  the  practice, had  been  according  to  KeeU 


cafe. 
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book,  on  which  Juftice  Ho/i  faid  he  grounded  lus 
judgment.  Thde  apartments  were  uken  by  the  jrearj  on 
certain  rent. 

Cafe  1 3  of  his  prefent  majcfly,  yl,  tried  for  burglary,  in 
breaking  open  the  manlion-houfe  of  Chandler^  who  was  an 
inmate,  and  had  taken  a  parlour  and  Ihop  in  the  dweUing- 
honfe  of  the  owner.  Though  tlie  houfe  was  divided  into 
feveral  apartments,  and  the  owner  inhabits  in  one  of  them, 
yet  this  was  contended  to  be  the  manfion-houTe  of  the 
owner. 

All  the  judges,  on  conference,  held,  that  the  indi^hncnt 
was  well  laid :  For  as  the  owner  inliabits  one  part,  there 
would  be  no  remedy  in  fuch  an  inllance,  which  happens 
frequently  in  London ;  but  expreisly  otherwife  if  the  owner 
had  inhabited  any  part. 

Fartlicr,  it  was  argued,  in  the  third  place,  as  a  very  im- 
portant queftion,  whether  the  arrcft  be  illegal,  even  tak- 
ing this  to  have  been  the  maniion*houfe  of  General  Gan^ 

The  flieriiTis  to  take  defendant,  if  within  his  bailiwick, 
Br.  Trefpafs,  390,  where  lAitkion  and  the  reft  hold,  that 
the  £heri^*,  on  1  fieri  facias y  is  not  warranted  to  break  the 
houfe,  and  lhall  be  liable  for  trefpafs  :  But  the  takin^r  of  the 
goods  fball  be  cxculed ;  and  accordlnpK-  D.iL'ofi,    So  that, 
though  they  are  liable  to  trefpafs,  if  th.:  urrert  be  illcqiil,  \n 
doing  what  exceeds  their  authority*  yet  what  is  done  by  au- 
thority lhall  be  gonih 
ConvI(9ion      Objedlion  to  reading  of  Lcc^  evidence,  as  convicted  of 
dr>c«  not      perjurv.     It  wa*^  held  by  Lor;l  M,-nfi-:!d^  that  conviction 
dot^'^t^a  fuiiicicnt,  unlci's  judgment  i:hercup(Mi.    Lord  AiuuS" 

man  her;'-  f^"^^  hid-,  he  thought  there  did  not  exift  a  cafe  in  law, 
tainted  l  y  w'  lcrc  a  conv'L  t  :  ;ii  could  be  read  before  judgment.  A  man 
Judifmcni.  ^^gy  i^^ove  in  .  1  rt  f>  of  judgment. 

^Ir.  Alorgnn  mcntiored  a  cafe,  in  which  lie  faici,  the 
convi^^ion  was  ndmittcd  without  judgment.  They  pleaded 
apa'nll-  a  woman  as  f.inr  fole ;  fhe  pl'T^ed  lier  coverture : 
and  livj  conviction  was  adiiittt'jd  ot  iier  hufl^nnd,  for  trans- 
portation, in  order  to  bar  the  plea  of  coverture.  And  the 
faid  plea  was  accordingly  adjudged  infufficicnt. 

Lord  Mati.fichi — This  w;^  evider.cc  in  a  civil  action,  to 
m?.ke  the /<77;t'  liable:  It  went  to  provr  there  b  id  been  a 
trunfportation,  but  you  could  not  have  brought  it  to  have 
proved  a  crime. 

Mr.  Juftice  jiQon  obferved,  that  tlie  eonviction  2\v\  <  r  Icr 
was  made,  by  a  fpccial       i'uificicnt  evidence.    I  m  which 

Iiord 


« 


Digitized  by  Google 


Hilary  Term,  13  Geo.  3.  K.  B. 

Lord  limuJM  ftrtlijer  added^  the  judge  made  a  regolaf  [  377  j 
judgment  in  felmiic$     traafpoftatipn  \  and  as  civil  evidence 
you  may  read  a  ver^iC^  bat  not  where  a  difainlitj  is  to  be 
introduced  on  the  crime  of  the  party. 

On  the  other  fidoy  in  fupport  of  the  motion  on  the  eaie» 
as  ftated  upon  the  evidence  on  their  part^  it  was  argued  to 
the  following  e^ift : 

That  inth  reljpefl  to  denms  •  manfUnoBs^  the  kw  had 
Ipoken  with  particular  regard  to  the  liberty  and  fecurity  of 
men  in  their  houfes. . .  But  that  in  all  the  cafes  cited,  it  ap* 
pears  it  would  have  been  burglary  to  have  broke  open  the 
apartment  or  lodging  houfe^  to  have  robbed  General  G<m- 
JkiL  And  not  one  cafe)  in  which  the  (heriST  can  break  open 
the  door  to  arreft>  where  to  rob  it  would  have  been  burg- 
lary, in  the  iame  circumftances.  A  chamber  in  a  college 
would  have  been  protege  J  \  and  in  that  intbnce  they  may 
be  faid  to  have  all  one  door.  There  is  no  doubt  it  would 
have  gained  a  fettkment. 

As  to  the  right  of  keeping  and  detaining  on  the  arreft,  in 
the  cale  cited  mm  Brooke  and  Dalton,  tliere  is  a  cafe  mAtkins^ 
138,  where  a  petitioning  creditor,  who  could  not  arreft» 
g  >t  the  debtor  where  he  codd  be  arrefted,  and  then  got 
bis  own  debt ;  and  from  the  perfon  who  might  have  arrdCU 
ed,  tKe  benefit  of  the  arreft  was  taken  away,  and  the  btul 
difcharged  by  Lord  Hardwlcke^  becaufe  the  petitioning  cre- 
ditor, tfaioogh  whom  became  to  the  opportunity,  had  not 
the  right  of  arreft« 

It  has  been  much  relied,  that  though  an  a£lt6n  would 
lie,  yet  the  arreft  ihould  be  good,  to  keep  the  General  in 
cuftody.  Now  wherever  a  privileged  perfon,  in  confequence 
of  his  attendance  on  a  court  of  juftice,  is  arrefted,  it  does 
not  end  by  fubje^ling  the  perfoii  arrefti^ig  to  an  action: 
But  the  party  fo  arretted  ihall  be  difcharged.  And  here, 
^lat  if  the  arreft  was  Unwarrantably  made,  the  court  will 
nor  permit  the  parties  to  take  advantage  of  their  own  wrong* 
[iVmw  imerakUur  da  infttria  fun  pryj)ria.'} 

Mt*  Dtmmng  obferved,  that  he  was  glad  to  find  Mr. 
WaUaco^  and  the  other  gentlemen,  infifted  ib  much  on  en- 
deavouring to  deny  the  as  ftated  by  the  general,  be- 
caufe he  thence  took  the  liberty  to  infer,  that  they  did  not 
rely,  fo  pofltively  as  might  appear  in  wotds,  on  the  point 
of  law. 

OhferuUion  on  the  evidittce* 

VT\\dX  may  the  conduit  of  the  General  Is  another 
point }  though  by  the  proper  judge,  and  by  the  proper 

trial. 
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ttta1>  he  tbnds  acquitted  of  the  crime  i  at  IcaiV  as  imputed 
to  Jiis  charge.    But  whatever  be  his  conduct,  his  Urth-' 
right  htr^  is  a  law  and  libeitj*  whiclt  he  is  entitled  to  when- 
r  378  1  ever  he  demands  it.   Let  us  obfcrve  what  is  the  cafe.  If 
ri.At  the    a  fole  individual  be  the  occupant,  in  that  cafe  the  keeping 
i^niViir  ^  prcfumed  a  fufflddnt  defence^  it  19 

nto a lod-  competent  to  him  to  ihut  it :  To  a  perfon  Wtk0  inhabits  by 
f er  u  tfa«  a  demile  under  him,  ill  a  pari  of  the  hottfcy  tlds  is  not 
tTih        ^^'^P^'^^ '  cSf  his  apaitment  is  to  Mm  the 

biunL    ■  houie,  as  being  the. only  one  which  to  him  can 

aniwer  the  purpofes  which  the  outer  door  does  to  the 
owner* 

Though  it  is  not  alt<rays  of  neceffity^  fior'  peiliaps  hiatj 
go  upon  the  original  (bund^on  of  a  right  of  law,  yet  I  vnll 
Bmnns  fna'  bcg  leave  to  obfenre^  >'hen.  we  apply  tl^  miucim,  that  every 
ciii  quec^T-  man's  houfe  is  his  cadle,  wc  mean -not  to  perluade  the  in-- 
tcilunu      habiter  of  a  poor  hut,  that  it  is  provided  with  draw-bridges 
or  .portcuiltfcs,  but  only  that  it  is  under  fuch  Oifficicnt  pro^ 
man' s houfe  l^ioh  as  may  provide  for  his  fbcurity  in  a  more  ^itcal-Anr, 
fortified  by  cr  perhaps,  a  bctt.r  umv— tlmt  it  is  FORTlFim  BY" 
the  Jaw.     XH£  LAW.    ♦  Lord  Ha/e  bas  been  cited  :  but  I  dlJ  not 
imagine  that  it  would,  have  been  contended  that  Lord  HaU 
had  been  fo  inaccurate  js  to  have  forgot,  in  (hitlng  a  caiCf 
^    ^   the  very  ground  on  which  it  is  to  be  underftood  to  have 
forem^H-  appears  to  mc,  whatever  privileges  an  houfe  of 

als^ftren^h,  ftone  gives  from  arrefls,  the  fame  legal  prote^on  b  g^ven 
apartment*,  me  by  a  houfc  of  mud.  And  whether  the  apartments  bef 
oau^aLir  ^^^^  ^  ^^  ^'^^  difference  of  rcafon,  and  can- 

make  no  *  ^'^^9  therefore,  fee  the  difference  of  law.    JThc  kfs  the 
difiereiice.  number  of  apartments,  the  lels  garrifon  they  will  requires 
and  i  don't  I'ee  w!iy  what  fhould  only  be  fuppofed  to  make 
it  more  tenr.ble,  fhould  increale  the  danger. 

As  to  t]\c  word  inmates,  I  don't  fee  it  ^  ufed  in  an  op- 
probipus  ftnfe,  as  next  to  vagabonds,  but  it  may  apply  for 
the  purpofe,  if  the  owner  had  no  fuiHcient  nor  fettled 
apartmehti  but  might  be  obliged  to  go  from  room  to  room, 
would  be    ^      convenience  of  the  family  required.    It  would  make 
ftnAK*  if        ^^^^^  doctrine  in  oxur  criminal  cafes,  if  two  outer  doors 
two  f'titcr   IliOi  kl  be  underftood  to  protect  owner  and  lodger ;  but  one 
doorsftjould  Joq^  the  ownct  only.    The  cafe  in  burglary  is  certainly 

Sl^ef  and  ^^^^^         '  W  ^'  ^- 

lodger,  hut  in  it,  no  burgiury  can  be  committed }  becaufe  it  is  not  the 

t>nc  the  dwelling* 

owner  ou\y» 

» 

*  Simllcni  ]ubcmus  DcmoflhenU  prxf  anuflimuin  ^  DOtiiiillHlIB  loOMIl* 
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dwcriliig-h  mie  of  rhc  o\^'n'"r  who  has  let  it,  nor  of  Icxigct, 

bccaule  he  did  not  dwell  there  :  and  may  it  not  Ttppear  to 

jfitro'-Juc"  i'.nne  abrnrdity,  th^t  the  fame  law  iho-iM  be 

where  ihc  lodger  docs  <lwcll  ?    On  that  ground  it  appears 

to  me  that  neither  owner  nor  lellec  coUld  maiiitain  an  in- 

dittment  of  burglar)-.    And  in  this  cafe  too  the  door  of  j^^^^^  ^^^^ 

the  apartment      the  r>iily  defence  of  General  Gn>-frf/y  not  not  \i"U:v.d 

againit  the  miniOcrs  of  jui^icc  only,  but  the  proffiucl  vio-  ^l'^  °^ 

lators  of  it.     As  to  tlie  cafe  jlaied  as  iaiCiy  l>efore  this  ^***^nt  . 

court,  what  was  the  decilioa  makes  not  againft  me :  and  hch»«i»* 

what  might  pafs  after  was  converfation,  and  not  dccifion.  fccurity. 

•1  go  o)i  to  the  point  rtlled  on  fo  ftrongly,  that  the  offi- 

ccr^  fiull  h^'  liuhle  for  a  trerpdis ;  but  the  arrell  good.    If  ^adequate 

a  tjTclpali  dl  al!  wc  .Tre  entitled  to  tccovcr,  our  fati^fa£Hon  compcnfa- 

for  the  breach  of  doiiiCl^ic  fccurity  wi!!  not      worth  much. 

The  pnvi!ei>e  rooken  of  in  perfi'iis  vo'm^  to  ihc  court,  is  T;®* 
t  c>  '       privilege  01 

the  privilege  ui  the  court,  rather  than  of  the  pcrlons.    And  ^oinj^rothe 

farther,  on  the  general  rule  obtaining,  I  apprehend  wIkmi-  court.  That 

ever  an  iiiiuirice  is  done,  the  juftice  is  to  undo  it:  other- j?*?*^  ***** 
.  r    •  1)1-  •  1     •  '    •        r  .     .      .    Oils  in  un- 

wiic  It  uould  DC  encouraging  much  violation  ot  jiuncc  m  tjoing  Injuf- 

the  pcrfons  rhrmfclves  and  others.  Ami  tlien  without  any  ticc.  'I'hat 
particular  authority,  the  name  of  J,  S.  or  nny  budy  die,  »twould«n* 
he  compafc.  his  debt  of  200I.  bv  a  violation  01'  the  law— .^^y^***** 

1  rir  '  ITT-  lUltiCC. 

2t  the  e\pcnce  of  lol.  1  recover  tqoI.    He  will,  pcrlvjps, '['f,at  on 

not  have  always  the  moll  profound  reverence  fur  the  law,  iuch  a  ba* 

to  fuch  a  degree^  as  in  bal^iiC'^  of  the  nccount,  not  to  find  l*'***^*^* 
,  .     r  ,r   I  r    r  J        i.      •  1  a  •  COttOt,awid 

minlirlr  diipo^ed  to  the  vjoiation.    As  to  pecuniary  recom-  ^^^^  /.-ould 

pence,  it  rtpjilies  but  very  ill  to  fatisfy  for  the  lofs  ot  Iibxirty :  be  much 
for  the  fpecihc  injtiry  nothini»  Inn  a  fpecific  rcincdy  is  de-  ""J'^^Jj^^ 
fired,  and  the  reftoration  of  hberry  can  be  the  only  com- 
penlktion  fur  the  lofs  of  it.  fe»r'it. 

L  379  J 

Mr.  Cm  dcCired  to  obTerve,  that  the  lodgeri  and  inmates  j^j..  (^oj^ 
arc,  upon  a  computation,  underftood  to  be  about  (even- 
tenths  of  the  inhabitants  of  the  city*   That  an  idea  he  ^lu^^er  oC 
found  had  been  among  them,  however  wretched  they  might  lodgen. 
otherwife  be>  they  might  each  proteA  fecurely  Ins  penon 
and  family  under  his  own  lock  and  key.   If  thb  only  claim 
of  happmels  be  taken  from  them«  from  henicfoith  they 
mud  not  be  fafe  in  their  beds. 

An  oppreiBve  creditor  may  drag  him  out  of  his  bedjAdiiio«t 
throw  him  into  priibn^  and  complete  his  wretchedneis.  incooveai- 

Mr.  Mtffh  obferved  on  the  circumftances  which  ap- 
peared  contiadiQxny  in  the  evidence  againft  General  Ga»-  . 
/iff. 
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On  the       ,  The  cafe  of  Lord  Hales  is  not  the  onlj  one>  Cro.  Jac^ 
^nccM         5^,  and  Hanvkut/s  Fleas  of  the  Crown,  both  agree  that 
coMradic-  in^^j^^jq^^i^  of  bui^lary  will  lay,  and  icveral  cham£»  ihall 
be  the  dmas  manfiMolei*   Therefore,  fays  HaU^  wherever 
On  the  atf  there  are  (eryants  who  have  no  ieveral  occupancy,  it  ihall 
thority  at   be  the  domtu  manftonales  \  alio  chambers  in  the  inns  of  court 
he     but      always  taken  as  (eparate  houfes.   And  let  me  aik  wh^ 
rtdierforit.  ther,  if  General  Gat^ell  had  been  poilefled  of  a  moft  yalu- 
able  coUeftion  of  pi^hires,  and  Mr.  Lee  had  taken  *ofibice 
and  broke  into  thofe  chambers,  fliotild  not  the  indi^hnent 
have  been  laid  ngainft  him  for  breaking  ihe  manfion-hmife 
of  General  GufifdL 

Another  cafe  was  that  of  the  IGng  and  Broffer*  The 
cafe  was  a  travelling  Jew  had  been  robbed  at  a'  public  houfe : 
[  380  1  it  had  been  fuppdSd  that  the  publican  had  affifted  and 
therefore,  py^.j  ur  tuccjfitatemy  the  indi^hnent  was  to  be  laid 
as  for  breaking  open  the  houfe  of  an  inmate  or  lodger.  The 
publican  was  afterwards  acquitted,  and  therefore  the  in- 
dii£hnent  could  not  be  (upported  for  defc£l  of  form,  as  it 
^      fhould  have  been  (unle(s  pt  opier  neeefiiaUm)  for  breaking 
fhir^cd"^'  the  manfion-houfe  of  the  owner.   A  cafe  cited  before  Sir 
wKc?e  ar-  CJarke^\rhta  the  party  was  imprifoned,  and  difidiarg* 

icU  illegal,  ed,  the  arreft  having  been  illegally  made. 

Mr.  M^rgofti  upon  the  evidence  as  improbable^— and  that 
Mr.  Mois  xht  door  might  have  been  broke,  and  afterwards  locked  by 

l^id^cc.    <*"^«g  '^^      ^^^^  5  tJ^t  with  rcfpca  to  the  pomt  of  bw, 
where  the  arreft  had  been  illegal,  the  court  would  not  en^ 
4are  the  holding  over  upon  fuch  an  arreiL 
.  Mr.  Murphy  defined  inmates  as  occafional  occupants  onlyt 
j^^^jj^^    -.or  inhabitants  at  will. 

Mr.  Dunning  obferved,  that  colleges  were  anciently  call^ 
Argumen-  ^  houfes}  and  yet  every  chaml^  deemed  a  (eparate 

tulnafiniiU.  hou(e« 

The  cafe  ftood  over — 

Afterwards  26  Jan,  in  the  fame  term,  the  Lord  Chief 
•  }ttftice  delivered  the  opinion  of  the.court. 
Gentlbmen, 

This  is  a  motion  on  the  part  of  General  GmfeB  to  be 
difcharged  out  of  cuftody  \  on  the  ground  of  an  illegal  aireft  ; 

for  that  liie  officer  broke  open  lus  door,  which  by  law 
he  could  not ;  and  that  the  arrefl  having  been  m  an  liked 
mode,  the  law  ought  to  diicharge^him,  and  put  him  in  me 
fame  condition  as  be&re.** 

There  are  three  defences^  I  think,  made : 

■f.  That 
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'  I*  That  the  door  was  open  j  and  that  the  officer  having 
lus  thigh  in,  defended  his  cfttry; 

3.  That  the^  had  a  right  to  break  open  the  door,  in  ex^ 
isution  of  civil  procefs— no  ground  »  taken  that  there  was 
not  fufficicnt  notice. 

3.  That  the  arreft  was  legal,  for  they  were  to  take  him 
wherever  thej  could  iind  him ;  and  the  only  illegal  thing 
was,  the  bre^iking  open  the  door,  for  which  there  lay  an 
action  of  treipais,  or  in  ^the  more  (ommary  mode  of  pro* 
cecdiag,  an  attachment  againft  the  officers* 

As  to  the  firl>,  there  is^  great  contrariety  of  evidence;  [  381  3 
and  what  wotild  be  the  conlequence  in  law,  of  the  door 
being  partly  o^^en,  if  the  peHbn  wkhia,  ftniggliog  to  keep 
out  the  officer,  ihut  it,  1  (hall  not  examine,  as  i  am  by  no  ' 
means  clear  o£  the  hiSt^  as  to  its  circum'ftances :   And  as  I 
think  it  may  be  entirely  thrown  out  of  the  qoeftion. 

The  fecond,  whether  this  door  may  be  brolee  opei^  in 
execution  of  loefne  procefs  I  will  flate  the  cafe ;  and, 
ibeaklng  from  memory,  you  will  correct  me  if  I  miihik^— 
I  fpeak  for  the  iake  of  the  ftudents  and  thofe  who  attends 
The  h£k  is,  Mr.  Aiaj9  was  owner  of  thb  honie  in  wluch 
Mr.  Ganfill  had  a  right  to  two  rooms 'oar  tht  £rft  fioor, 
opening  to  the  ilair<aie  \  and  two  on  the  next,  opening  alfo 
to  the  »3ir-caie  %  with  the  ule  of  the  kitcheii  and  of  a  gar- 
FCt.  It  is  farther  ftated,  Mr.  GmfeU  is  tenant  for  years — 
though  that  makes  no  diflTerence— and,  which  is  the  mate** 
rial  dfiing,  that  there  was  bot  one  door  at  which  both  came 
in.  Mr.  Ganjeil  was  up  ftairs ;  they  went  up,  gtvii^  no^ 
tice,  and'bnSce  the  door  opcn^nothiag  turns  upon  thv 
aotioe,  or  manner  of  breaking.  I  ihonki  fhMe  that  thej 
entered  legally  at  the  outer  door,  being  openi 

The  queftion  is,  whether  the  door  of  the'  apartment  ca» 
be  lawiwty  broke  open  I  ■  Now  by  the  )aw|  the  hovfb 
and  door  have  a  privilege  annexed :  I  forbear  giving  any 
pafticnlar  epkhet  at  preicnt,  to  the  door  thus  privileged. 
Mot  let  «s  coniidtr  what  this  ^vilege  is^  which  is  not  the 
privilege  given  by  the  law  to  the  man,  properly  fpeaking, 
who  abfconds  firom  his  creditorsi  and  evades  the  prooeis  of 
the  law,  but  arifea  from  a  maxim  of  found  policy,  whereby 
a  lefler  evil  is  Aifferod  to  avoid  a  grcateri  and  for  the  iecu- 
rity  of  a  greater  good,  a  lefs  is  foperfeded.»The  outer  ihall 
not  be  broke  open«-diis  b  fdxe  man's  caille.  The  idea  took 
rife  in  times  of  greater  violence,  in  that  refpe^^,  at  leaftj 
ikn  the  preient :  when  prote^oh  of  the  outer  door  was 
my  neccffiffy  to  the  inhabotants,  not  only  from  thefts>  hot 
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frota  open  violence  of  various  kinds.    But  this  maxim,  thus 
taken,  will  not  admit  of  any  equitable  extcnfion  or  bene- 
ficLil  enlargement.    Accordingly,  in  the  oldclt  cafe,  1 8  l^cL 
4.  wliich  ^ave  rife  to  the  privilege  at  all,  on  the  fieri  fiuias 
they  rntrcci,  and  broke  in  at  .the  outer  door,  nnd  they  de- 
cided that  they  fball  not  break  the  door ;  and  for  tiiat  tref- 
pafs  lies  :    lJut  they  broke  a  trunk  in  which   were  the 
goods  ;  the  taking  of  the  goods  was  lawful.    5<'//w/Vs  cafe^ 
5  Co.  in  the  reign  of  Eiiz,  the  breaking  open  was  trcfpafs ; 
but  the  taking  of  the  goods,  though  the  opportunity  was 
This  Ttcm*  gained  by  treipafs,  lawful.    1  don*t  fay  that  I  lliould  be 
u  kind  of    difpofcd  to  decide  exactly  in  the  fame  manner,  in  a  calc 
tbTaadnoc  ^^^^  ^'^^"^  before  me,  but  to  fliew  from  the  carlieft  times 
t'*  the  better  downwards  with  what  ftri'Mncls  this  principle  has  always 
right  by      bi-'en  undcrllood  ;  and  in  l  \iveriou  you  find,  Pophnm  doubt- 
whjch  it  ^vheiher  the  outer  door  was  privilercd  ;  and  it  wiis  relt- 

oowbe  cd  «pon  the  linglc  caic  of  Edward,  liut  as  to  the  outer 
done.  door,  the  bw  is  oow  cicarly  taken,  aad  the  privilege  iully 
[  38a  J  under ftood. 

I  don't  believe  thei*e  has  been  a  fingle  di<ftum,  or  it  would 
have  bi.x*n  cited,   mentioning  rlie  protrction  of  an  inner 
^oor.    In  Hcdfart  62f  llohnrt  t6^.  tliey  had  come  legally 
in  at  the  outer  door  ;  they  broke  the  inner,  and  committed 
many  great  miidcmeanors :    They  were  punilhcil  for  tht: 
mifdemcnr.ors ;  bnt  ihc  entry  into  tlie  lodger's  a nartinent, 
^hcy  having  once  come  in  legally  at  the  outer  door  )  was  held 
gooil.    And  yer  one  of  thcfc  was  a  very  harlli  cafe,  for 
they  broke  \n  Miicrc  the  man  and  his  wife  were  in  bed; 
aiui  behaved  witi;  grent  vtoIfjKc  and  outrage;  but  I  lay  llrefs 
on  this  to  lhi'\^'  hf'w  frri^-^tlv  this  maxim  has  alwavs  been 
taken — whpn  the  outer  door  or  window  is  fccure,  and  tlie 
entry  has  been  ln\  fi!l  and  peaceable  by  thrm,  arnl  when  the 
due  notlljcation  and  denrind  has  been  made  and  refufed  (rt? 
jnftify  pnM    tling  to  fuch  extremities)  the  family  are  then 
in  fafety,  aid  in  thtir  ac  iiftomed  protection  againil  all  in- 
fult  and  iiijnry  and  wronc^-doef^  from  without.    And  very 
latelv  il-.r  cafe  h^^s  been  very  ioirmnly  determined  is  the 
yar  1  -62,  AJl'm  and  Phal-'f  \  that  was  a  cafe  upon  trcfpafs; 
all  the  <»t])jr  jx>int£  wen    infwered,  except  the  breaking  ol 
the  iimcr  door,  and  it  leli  in  with  fnch  violence,  that  the 
6'lirer  foil  in  with  it  :  and  it  was  deicrmmed  by  ail  the 
luurt,  that  the  breaking  the  inucT  door  was  lawful*  after 
the  entr%''  hv  the  outer. 

Agreeably  to  thefc  prijieijiles,  and  thefe  decifions,  I  fbalir 
cite  a  very  ieniiblc  difUA^tioo  from  a  book  in  my  iianU^  to 
iLc  point  in  queftion. 
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'^(fiTt  tit.  Hwiu  e.  8.  §  20.  «  The  rule  that  every  inftn*s 
hoo/e  is  his  caftle,  when  applied  to  arrefts  on  Icgul  proccfst 
has  been  carried  as  far  as  political  juftice  iviU  warrant  $  and 
perhaps  farther  than  the  fcale  of  reafon  and  fomid  polic)^ 
this  will  warrant.  In  the  cafe  of  lifey  as  we  have  Wor^ 
hinted  generally* — ^but  in  the  cafe  of  life  moreparticularlyjt--* 
this  privilege,  and  the  maxim  which  fupports  it,  will  admit 
of  no  extenilon.  It  muft  be  confined  to  l^caking  the 
outer  door,  or  window^  for  the  protection  of  the  famil^y 
smd  fecurity  from  vnthout ;  and  it  belongs  to  tbofe  whofe 
domicile  it  b ;  for  it  is  not  the  fanCboary  of  a  ftrangf r. 
And  when  a  man  efcapes  from  the  arreft^  he  is  not  prlvi^ 
Icgcd  by  his  houfc.** 

The  qneftion  now  is  come  to  this^  ■  — Wliether  this  be 
an  houfe  ?  Every  hode  certainly  muft  have  an  outer  door. 
—It  has  been  iaid,  that  chambers  in  Colleges  are  houicst 
chambers  in  the  Inns  of  court,  and  burglary  will  lie.  Why 
they  have  everv  one  of  them  a^  outer  door,  which  protefts 
them  from  without ;  they  have  ievcral  occupants,  and  no 
ethers  dwelling  in  them.  In  UncMs-hm  they  may  have  £  383  ] 
eftates  of  inheritance ;  in  the  others  they  may  have  eiVates 
for  life;  and  In  colleges,  as  long  as  they  refid^  there. 
And  in  the  cafe  which  has  been  mentioned  of  Nev/ca/fli^ 

'Hot/f'^  they  may  have  fepamte  fee. — They  have  two  outer 
doors.<-^When  the  owner  of  the  houfe  has  nothing  to  do 
with  it,  but  a  cellar  or  ftaUei  there  burglary  muft  be  bid 
in  the  houie  of  the  lodger  ;'->but  if  otherwife^  and  there 

'  are  lodgers  in  the  houfe,  who  have  not  ap  outer  doofj  there  -  ^ 
burglary  mull  be  laid  in  tlie  houie  of  the  owner. 

With  refpeCl  to  the  opinion  of  Lord  Haltr,  great  as  thp 

.authority  is^  perhaps  it  is  not  clearly  exprefi^li  or  ,was 
not  fully  reported,  according  to  hb  meaning ;  or  might  not 
be  fufHciently  coniidered*  At  all  events,  we  cannot  decide 
upon  a  finglc  and  uncertain  determination,  agaiaft  fo  many 
clear  and  poiitive  deciiions,  againft  the  olddt  cafes,  jcon- 

'  finned  and  recognized  by  the  moft  moderni  and  againit  the 
mod  eftablifhed  principles  of  the  law. 

If  there  were  nothing  elfe  againft  the  propofition,  which 
it  has  exhauded  fo  much  learning  and  ingenuity  to.fupport, 
it  might  be  confuted  firom  tlie  abfurdity }  for  whereas  ti^ 
largeil  houfe  in  LQttdon  is  protefted  by  but  one  door,  Gene* 
ral  Ganjell  had  four  Voors, — four  houfes,  within  one,  to 
proteA  him  :  And  there  had  been  greater  pretence,  }£  it 
had  been  on .  the  firft  ftair-cafe^  which  w<is  the  firil  door 
of  his  they  had  come^  at. 

With 
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With  rcfpcft  to  relief,  it  is  not  material  to  fpcak ;  the  bfr> 
haviour  of  the  party  might  induce"  the  court  to  reftilc  reKef»  in 
^  a  fiimmary  way  :  Tho*  when  a  perfon  is  arreted  in  attend- 
ing the  procefs,  the  court  has  intcrpofcd,  not  only  by  pun- 
ifhing  the  officer,  but  by  difchargiiig  the  prifoner  out  of 
cuftody — but  this  would  greatly  turn  on  the  difcretioa  of  the 
court ;  and  this  is  not  a  cafe  of  that  nature. 

.We  are  therefore  all  of  opinion  tlial  General  OunfeU 
ought  not  to  be  dlfcharged. 

Gaming. 

Jones  a^aiq/l  Randall, 
1"^  Jpr'd  1774.  K.  1>. 

April,  'I  DECLARATION  that  there  was  a  promliTury  note 
i774tK.  B.  on  a  wager  given  to  the  plaintiff  by  defendant  in  caCe 

ot  a  decree  in  the  court  of  Chancerv  lliuuld  be  revcrl'ed  iii 
the  Houfc  of  i^ords,  to  which  decree  t!\e  perloa  who  had 
[  384  ]  laid  upon  the  reverfal  was  party,  and  had  let  off^his  lofs 
by  the  reverfal,  upon  which  the  decillon  would  be  again  ft 
him  by  his  gain  upon  the  wager  if  it  IhouUi  be  reverfed. 
They  gave  in  evidence  a  copy  of  a  minute-book,  uf  the 
J-Ioiife  of  Lords. 

Verdi(^t  for  the  plaintiff — upon  which  motion  for  a  new 
trial,  becaufe  evidence  infufficicnt.  Lord  Mansjieid  being 
again  ft  them  upon  that  point,  there  was  another — that  tlie 
contract  was  illegal :  So  that  the  points  in  this  cafe  were 
two. 

■  I .  That  the  evidence  was  infufficient,  which  went  to  the 
new  tria!. 

2.  That  the  contract  was  illegal  wlilch  went  to  the  mo- 
tion in  aiTCft  of  judgment. 

Mr,  That  the  contract  was  neither  dangerous 

tior  immoraly  nor  vet  illegalj  becaufe  no  pofltive  law  agaiuft 
It,  and  becaufe  a  hiir  wager. 

Mr.  Mansfield  upon  the  fame  grounds — and  that  if 
'  wagorsofindeconun  were  not  only  not  to  be  encouraged,  but 
'ieven  mufl  be  difallowed  as  illegal,  then  a  wager  upon  the 
Kfe  of  a  father  and  of  an  aunt  againft  a  grandmother  badr<^ 
allocting  to  a  ea(e« 

And  that  there'  will  be  leii  danger  of  unfair  and  immo^ 
rd'contrafb,  becaufe  the  advocates  cannot  be  bought  off; 
and  much  Ids  the  Lords.  That  it  would  be  lefir  dangerous 

than 


Digitized  by  Google 


Hilary' Term,  14  Geo.  3.  K.  B. 

than  any  other ;  bccaufc  few  gameftert  held  any  fubjcfl:  ^ 
little  intereftingi  and  had  none  they  knew  lefs  about. 

As  to  the  contempt  of  the  court,  how  docs  that  appear? 
It  may  naturally  happen  that  both  parties*  Aippofing  the 
court  will  decide  right,  difpute  as  long  as  reafon  and  argu- 
ment will  hold  out,  and  then  come  to  the  demier  refoBt,  a 
y  and  if  it  be  n  contempt  to  Aippofe  it  uncertain, 
which  way  a  court  of  hw  or  equity  may  decide,  liow  hap- 
pens what  we  obferve  daily  ?  How  few  lawyers  will  ven- 
ture to  pronounce  a  point  of  law  certain ;  and  if  one  of  the 
coonfel,  having  looked  in  his  note-book,  might  fay,  'tis 
.Tery  dear  for  youj  another — think,  Sir,  the  weight  of 
authorities  makes  againft  you-»and  a  third,  I  wiih  you 
lii^cefs,  but  indeed  'tis  doubtful — what  ibould  a  man  do, 
a  great  part  of  his  fortune  depending  upon  the  event  ? 
What  would  a  prudent  man  fay,  but  I.iy  the  wager  in  or- 
der to  be  fafe  at  all  events.  The  knowledge,  or  more 
truly  the  ignorance,  of  both  parties  in  this  cafe  was  equal  i 
and  the  flakes  equal. 

Mr.  Dunning — That  whatever  would  be  hw  to  Mr.  [  3^5  ] 
JonfSy  would  be  law  to  any  other  perfon  of  whatever  pro- 
teflion  or  knowledge.  1  hat  the  contempt  was  evident,  ad- 
mitting the  propofition  that  the  laws  of  this  coimtry  were 
certain ;  that  the  judges  knew  them,  and  would  decide  ac- 
cordingly. That  to  make  the  wager  f;)ir,  the  laws  mnd  be 
iuppofed  uncertain }  and  the  judges  fo  ignorant  as  not  to 
know,  or,  knowing,  fo  wicked  as  not  to  decide  according- 
ly; and  though  the  learned  gentleman  abilained  in  words 
from  comparing  it  with  a  lottery,  yet  he  muft  in  idea  to 
juftify  his  motion. 

The  cafe  of  Lord  March mont  was  only  upon  the  ditFcr- 
cnt  abilities  of  counfel  \  and  upon  a  quedion  of  Fa^t  un- 
known to  cither  party  ;  and  for  all  I  know  equally  probable, 
where  Mr.  Pigot  or  dddrington  was  then  alive,  'lliat  to 
lay  a  wager  m  the  fort  of  this,  now  before  the  court,  was 
as  if  a  man  were  to  lay  a  wager  upon  the  truth  of  a  mathe- 
matical propofition  with  which  he  was  well  acquaintcil.  i 
hope  your  Lordfhips  will  fliew  that  determinations  of  law 
are  certain  ;  r^n  l  too  fcrious  to  be  treated  like  matters  of  the 
Icaftand  moft  defpicahle  regard,  thin'\s  of  mm  chance. 

Lord  Mnmjield-^^\\\s  CAic  muft  he  taken  upon  the  count 
in  the  declaration  ;  and  in  declaration  it  is  dated  as  a  wager. 
The  appeal  depending,  and  the  perfon  who  made  the 
wager  a  party,  if  he  won,  the  money  was  to  pay  the  lols  of 
the  Suit  \  and  if  he  loll;,  he  was  to  receive  the  very  ian^e 
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fum  oat  of  what  he  recovered  in  the  event  of  the  ippeaL 
n  here  is  no  hiequaiit),  therefore  now  the  qiu  ftion  is, 
vhether  this  Wager  on  fucli  circumftauces  iLali  be  jnain- 
tajncil  ? 

There  \>  no  pofitive  Law:  Many  tilings  are  bad  hy  that, 
which  othcTwiic  were  not.    There  is  no  pofitiM:  Law,  nor 
^  any  C'^fc  in  the  books ;  but  Mr.  Dunnaig  argnes  rightly, 

and  1  think  very  concluUvely,  that  if  it  is  bad  u pun  principle 
this  is  fuliicient.  The  Law  would  be  a  ftrange  Science  if 
it  refted  folely  upon  Cafes ;  and  if  .if:  r  fo  brge  an  incn-afe 
of  Commerce,  Arts  anil  Circiimlianccs  accruing,  we  niuu 
go  to  the  time  of  Ruh,  i.  to  hnd  a  Cafe,  and  ice  what  is 
Law.  Precedent  indeed  may  fervc  to  fix  Pr  11  ici pies,  which 
for  Certainty's  fake  are  not  fuffered  to  be  fhaken,  whatc\cr 
might  be  the  weight  of  the  principle,  indepcjidcnt  of  pre- 
cedent. But  precedent,  though  it  be  Lvidcnce  of  Uw,  is 
not  I. aw  in  itfclf;  much  Icfs  the  Whole  of  the  La-.v. 
Vi4c  tlie  Whatever  is  contrary,  bon'^s  tn  res  efl  ih-con  viy  the  Princj- 
CafiBtnBvrr.  p^^^  j^^^,  prohibit,  autl  i!ie  King's  court,  as  the  ge- 

neral Ceni'or  and  Guardian  of  tlit  j^ublic  Manners,  is  bound 
to  rciu.iiii  and  pnnilh.    Now  litre  is  a  Wager  only  to  Ic- 
cure  the  precifc  Sui:'.  whicli  defendant  wuaiJ  be  to  pay. 
Both  parties  of  ec^iial  knowledge  or  equal  ignorance.  * 
r         1  indeed  any  thin^  had  come  out  upon  the  ^afe,  though 

^  ^  ■*  appeal  liig  under  Colo.ir  oi  Wager,  to  cover  a  Corrupt 
Agreement,  then  the  c  oi.r:  rj  oi;  that  coming  out  would 
cort.nnly  liave  Dcfcatetl  iiich  a  psjrpofe. 

It  \h  A  , ted  in  PujfcndufJ  and  Gi  otiujy  1  thiiik,  amongft 

evi  ;o!.;    r.)   fimony  fpeahing  to  a  perfon,  I  will  bet 

io,0Ov>i.  i  duii't  gel  the  Lilhop — rick ;  this  wasevideut  Corr 
ruption. 

If  this  had  been  a  bet  with  one  of  the  Lords,  this  was  a 
bribr.    If  it  had  comL^  out  upon  the  cafe  that  it  was  a  cor- 
rupt Agreement,  in  order  to  get  ufury  upon  n  oney  lent  hef 
•  Which  is         event  \  or  to  receive  pan  of  ili^  thing  in  debate  ;  *  this 
•haflij>erty.  the  Law  would  difallow.    It  niight  liave  been  very  bad  ii^d 
it  been  between  Party  and  Attorney  or  Ad 

Here  it  was  only  a  man's  Infuring  fomething  at  all  event*. 
If  there  were  fcveral  policies,  it  might  be  a  large  fuirij  aiul 
the  event  might  be  the  lofs  of  a  man's  whole  fortune,  upon 
which  he  Dii^ht  have  a  rcafon;^ble  dchrc  to  iccurc  fooic- 
Ihujg. 

It 
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It  if  argued  upon  the  do<^lrme  of  Fredeftination  that  the 
icvent  IS  ccrt^io :  (that  is»  Certain  when  it  HiaU  happen :)  but 
in  Troth,  the  peribn  who  laid  the  wager,  laid  with  the 
(ftrerumption  of  the  cafe  againft  him,  as  a  Decree  of  the 
court  of  Chancery  had  been  on  their  fidej  which  the  pre- 
fiimption,  in  ibme  meafure  was^  would  not  be  reveiied. 
Bat  the  law  is  eertain-i-4t  were  very  unhappy,  gentlemeni 
.Jbr  700^  if  it  were  certain  to  every  man,  before  the  deci- 
iion»  But  this  Certainty  is  fo  Uncertain,  that  it  requires 
a  great  deal  of  money  to  come  at  the  Lalt  opinion  of  what 
)s  law.  As  to  Lord  Ho/t*s  cafc^  [which  Mr.  Dunmng  had 
^ipologized  to  his  Xiordthip  for  alluding  to]  I  know 
not  whether  there  ever  was  fuch  an  one ;  but  there  might 
be  circumdances  of  inducement,  which  might  warrant  his 
declaration,  i  n  member  Dr.  Sherlock  faid,  on  mention- 
ing what  eccle0a{^ical  Judges  they  had^  chat  a  Surrogate 
bad  pronounced  upon  a  point-r>a  Barber  by  faid,  I  will 
mmr  a  crown  that  is  not  I^aw ;  the  Snrro(;nte  took  the  Bet, 
and  went  to  a  Do<5\or  of  Law  to  afk  his  opinion. 

I  think,  if  any  kind  of  betting  was  to  be  tolerated,  it 
would  be  thb  in  the  caic  before  us  now,  in  order  to  oblige 
geatle^nen  to  ftudy  fo  bard^  that  they  would  venttu^  their 
money  their  opinions  were  right :  And  it  is  a  wager  not 
likely  to  be  very  frequent.  Is  it  hen  again pood  Policy?* 
It  is  no  more  than  on  n  f  ilr  Bct^  an  endcavbur  to  fecui« 
fomethingy  let  the  event  fall  as  it  w  ill  *,  in  a  matter  where 
men  of  great  parts  and  learning  mi^ht  have  very  difi^:rent 
opinions,  and  the  refult  inipoflible  to  be  forefeen  by  men 
|n  the  fituation  of  the  parties,  before  the  event.  Nor  do  I  [  ^3-  ^ 
fee  a  difrefpec  t,  either  flying  fo  Ibrongly  on  each  fide,  that 
their  own  ppinion  was  Law. 

There  is  on  the  whole,  I  fay,  nothing  againU  good  mo- 
rals or  policy  to  atie£^  the  Contra^,  or  induce  us  to  declare 
the  Plaintiff  lhall  not  recover. 

All  the  reft  of  the  Judges  of  the  fame  opinion— abient 

A/bhurJI. 

Lord  fifaTtsfiel^  ohicned  farther,  that^if  there  ever  was  a 
ibit  to  authorize  a  wager,  this  was  one.  His  Lordihip  faid, 
when  he  went  down,  and  faw  the  rc  ^nns  of  the  cafe,  he 
only  confidered  what  cofts.  But  Mr,  Soiitircr  gcneralj  in 
opening,  went  upon  the  cafe  of  Perryn  and  Biake^  exprefb 
limitation,  a>ul  afterwards  very  (Irong  words. 

Tou  will  follow  my  ideas  immediately  (faid  his  Lordihip.) 
I  aiked  him,     Mr,  Solicitor,  you  don't  mean  to  argue  upon 

this?  It  is  pot  in  the  reafons,"   «<  Noi  but  they  have 

altered 
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altered  their  grounds."  However,  I  defired  the  cafe  migKt 
be  conlincd  to  the  rciifons  flated  in  the  printed  CiUe:  Aod 
Upon  them  the  decree  was  nflirmcd, 

l^otei  This  is  a  very  Tpct  ial  cale,  and  iecms  not  intended 
as  a  precedent,  except  where  there  lhall  be  iilm<'i>  an 
identical  parity  of  circumfbinces.  The  rxict  eqi:  i- 
lity,  and  it  being  between  parties  in  the  luit,  .ma  to 
balance  in  part  the  lofs  or  gala  ontbeevcnt«  appear  the 
principiil  grounds. 

As  to  the  point  of  evidmcr,  nnd  ob'ccftion  that  only  a 
copy  was  read,  and  only  the  petition  And  decree,  whereas 
they  inlifled,  the  orinin:d  fhmild  have  been  produced  in 
evidence,  and  the  previous  proceedings,  as  bill  and  aniVcr, 
anJ  decree  in  Chancery  rr^d,  as  in  a  verdict,  which,  they 
inlifted,  could  not  he  read  m  evidence,  unlefs  the  declara"* 
tion  and  plea  were  read^  and  lb  of  the  reit  of  the  intcrmo* 
lliate  proccfs. — 

Lord  Mi7ffjfif/tl  faid,  I  remember  Mr.  Onfhnvy  in  the  caic 
of  Sir  (Vatki/ij  H'^ynr/r^  iniaied  on  the  cofy  being  read  of 
the  House  gf  Commons,  and  though  I  had  the  original 
papers  by  me,  fas  cotmfel]  I  did  not  dare  read  their!,  .ia 
Mr.  Ofijhw  iniitted  on  the  poirtt  of  dignity  of  the  iioule. 
But  what  defeated  Mr.  Ofijlou*^  objc(Stion  of  dignity  was, 
that  the  House  of  Lords  is  a  Court  of  Record,  but 
tlie  }I'>L'SE  of  Commons  not. 

And  I  rcmemher  a  cafe  of  law  to  this  point,  which  1 
learned  very  early  the  firlt  year,  upon  the  northern  circuit. 
I  was  not  in  the  caide,  hut  wrs  one  of  the  by-ftaiidcrs. 
There  was  occaiioii  tf)  read  the  n^inutes  of  the  HoU'JE  of 
IjORDS  in  the  cale  of  Lord  P-crnvent water.  Sir  Tfyvios 
BootU  infifted,  the  minute;,  couM  not  be  read,  becaufe  they 
were  n(^'^^  on  ftamp*^^,  and  hr  lncteedcd.  But,  as  foon  as 
it  was  over,  he  whifpcrcd  m?,  "  it  is  very  wellj  but  (lamps 

were  not  ncccflarv." 

On  my  return  I  er.<  jii'red  in  town,  and  fnnnd  that  all  the 
Juci^es  cf  England  were  acn-ecd,  that  tlie  Minutes  of  the 
llouic  of  Lords  were  not  within  the  act  of  ^ucen  Anne.. 

llUL£  DISCHARGLD. 

Lodge  agdinjl  Pcrllioufe. 

Award, 

OK  a  rule  to  fhew  caufe  why  an  attainment  ihould  u<^ 
ilihc  for  Qon-porfomianccuf  dti^ward.  * 

In 
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Ia  anfwer  to  the  rule,  it  was  allcdged^  firft^  that  mate- 
iial  mtnefles  were  not  heard  on  the  fide  of  the  party^  codi- 
phined  again{|,  within  the  time  prefixed  for  making  the 
lizard. 

Secondly,  that  the  aWatxl  Was  executed^  or  appeared  to 
be  executed  before  the  day  |  and  after  by  erafures,  the  day, 
&€.  was  ^tered  to  make  it  appear  tO  have  been  executed 
on  the  daj» 

Iat^  AfamjSild^Doci  the  party  fay  in  what  the  wltnefle$ 
were  material  f 

Contended^  that  when  witnefles  were  ttniwom,  they  were 
not  under  the  prefumptlon  of  being  immaterial,  if  thej  had 
been  examined,  when  the  requeft  was  made  in  time.  And 
that  eren  farther,  the  arbitrators  themfelves  had  promifed 
to  hear  them.  And  that  th^'  had  not  anfwered  by  denying 
the  refufal. 

Lord  Mansfield  obftrved,  that  if  the  party  had  been  ad* 
vi(ed  by  any  counfel  who  was  a  fnend>  he  would  have  de* 
fired  to  refer.  The  defendant  had  paid  3I.  7s.  dd.  into 
court  I  fo  far  was  payment.  The  only  queftion  was,  whe* 
ther  i^intiff  was  entitled  or  no*  There  was  befides  two 
guineas  ahd  an  half,  for  rent,  demanded;  Ibmethine  for 
wood,  about  two  ihillings  \  and  another  demand  of  mni-' 
ture  for  ftalls. 

There  is  a  contrary  demand  of  a  right  to  paflage. 

If  he  the  plathtiff  did  not  recover  more  than  had  been 
paid  into  court,  he  was  liable  to  cods. 

The  rent  was  a  falfe  demand :  It  was  putting  them  unjuftly  [  3S9  ] 
upon  proving  payment  \  which  they  did  by  producing  the 
receipt* 

As  to  the  fecond,  it  was  admitted  by  the  defendant. 

As  to  the  third,  the  arbitrators,  from  their  own  acknow* 
ledgment,  compromized  it,  by  cutting     one  fourth* 

What  then  was  there  to  be  proved  ? 

After  one  hearings  however,  plaintiff  alledged  he  had  a 
material  witnefs.  One  of  the  arbitrators  excuied  himfelf 
from  hearing  him,  as  not  being  at  leizure  at  the  time 
defired ;  but  that  the  other  would  hear  it. 

Accordingly  one  witnefs  only  appeared,  and  proved  only 
what  the  defendant  had  admitted.  * 

The  plaintiff  defired  to  produce  farther  evidence. ' 

And  does  it  appear,  in  fo  fhort  a  time  as  between  the  firft 
and  fifth  of  November,  thb  conduct  was  driving  off  the 
matter^  with  a  view  that  the  time  might  be  expired  ? 

The 
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The  arbitrators  poftponcd  making  their  a^*^rd,  and  of5cr- 
•c^.to  hear  the  phiintiti's  farther  evidence  on  the  25th  of 
November,  and  gave  ©otice  that  on  the  28th  they  ^ouid 
make  their  award. 

Between  the  firft  and  fifth  of  November  can  he  com- 
plain of  want  of  notice  ?  Attorney  for  the  cicrci^dant  is 
inet  by  the  plaintift's  agent,  on  the  road;  and  agent  of  lac 
plaintitf  is  told  of  the  time  appoiated — to  which  tlir  rinrwer 
was,  that  Mr.  Luige  was  not  able  to  have  his  witncucs,  or 
to  be  prefent  himfelf  then  but  that  he  lliouki  Be  at  leaft 
anv  time  between  the  firft  and  fifth  of  November.  He  has 
five  days  previous  notice,  lie  wns  an  attorney,  as  appejrs 
by  the  alhdavits,  rtfidcnt  upon  the  place  j  nor  docs  he 
Ihew  why  he  could  not  have  his  witncfs  then. 

This  behaviour  is  driving  them  about,  and  putting  them 
to  the  cxpence  of  this  circuity,  after  all  the  colls  of  the 
arbitration.  The  fum  demancled,  lo  fiir  as  is  proved  due, 
is  a  little  fhort  of  what  was  paid  into  court :  Tlic  alteratioa 
of  the  date  p  roceeds  from  his  own  requeft  of  farther  time. 

Therefore,  let  the  Rule  to  fliew  caiifc  why  the  award 
fliould  not  befet  afide,  be  dilchargcd  with  colls ; 

And  the  Rule  of  Attacliinem  be  made  abrQlute* 

"*  Mandamus. 

Tq  a  Steward  of  a  dp^UId  Court  to  admt. 

MOTION  for  a  imndumuj  to  a  (leward  of  a  naanor 
tt)  admit,  * 
1  f»c  ftcward,  in  anfwering  to  the  rule,  flatcd,  that  the 
pcrfon  cl  liming  to  Ivc  admit'^'jd  rhtimetl  under  a  will,  with 
otiier  dcvlfces ;  and  that  the  cl;iini  of  thoic  devifecs  had 
been  found  void,  byrcalon  of  iiilanity  in  the  teftalor. 

'I'o  this  the  party  applying  for  the  mandamus  replied,  that 
by  the  finding  of  void  tlevifes,  as  to  thr  other  devifcs,  it 
did  not  appear  that  the  title  of  the  deuice  now  claiming 
was  atiected ;  for  tiint  the  deviiees  claimed  under  codicils, 
at  the  time  of  wliicJi  ilic  tcftator  might  be  infancy  but 'not 
tiicrcforeof  courfeat  the  time  of  m.'kin^  his  will. 

Mr.  Ht'arcroft  faid  farther,  that  this  v.  .is  a  cafe  between  a 
cuftomriry  heir  and  a  devifce :  'i'hat  a  cullomarv  heir  mieht 
try  hii  titk  without  auu*iitauce  \  but  uu  other  ^crfun  could. 

Lord 
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Lord  Mansfield — The  cievilce  will  Hicw  his  de\'ifi: ;  which  Thcteiaiit 
will  be  fuOkicuL  to  protect  hiin  a^ilnft  being  turned  ouL  by 
the  har.  4,„Sy  ^c- 

Biit  there  is  ciuic  enough,  from  what  has  appiai»-d  of  curding  (o 
the  refufal  of  the  Aewarii  lo  adinit,  to  grant  a  mjudiunus.  *J*jj^"'*^Ye 
This  rcfijuil  cannot  be  for  r.iiy  good  rcufon :  The  ^^ii"''^- in  his  true 
tancc  is  no  title  by  itfelf;  nor  would  preju  Jicc  any  ad vciTc  right :  and 
title;*  the  iicward  would  have  a  fcj  th^:  more.    Aiid  histhclwft 
ftandingin  the  relation  of  father  to  the  heir  at  l  iu  ,  bL  ildcs  J;*"'  . 

J.  ,  ^  1     J    •    •  1  fh  ward,  i« 

adjouruuig  the  court  to  avo*a  aamittin^,  iawre-ici  the  lu^-  ^^n\y  an  in- 
picion.  ftrumcnt  cf 

Rule  ubiolutc  for  a  iVIandamus,  caftom  to  ■ 

convey  that 
ri^rhr.  V. 

iirieii,  Coke'* 

Complete 

IF  a  bailiiT  hath  made  a  legal  rrrefl  in  a  ftrect,  and  the  ^**Py^*** 
pnfoncr  elea[>'.  s  bai'iiiV  niay  ntlu-'v,  on  a  frvih  piu  lult, 
Iji  cuking  open  the  ujor  oi  tiie  iiouie>  lo  retake  the  prifbjQcr. 

New  Trial.  [  391  3 

C\  N  a  motion  for  a  ne\v  trial,  on  a  groihid  fuggefted  of 
J  the  jury  finding  exprefsly  againft  evidence. 
TJiis  was  on  an  iidtion  of  trcfpafs,    Th  j  trefpafs  declared  VMc  Biir. 
on  was  breaking  into  the  plaintiiPs  (hop,  when  his  goods 
v,xTe  upon  auction,  damaging  his  goods,  and  obflrucking  f^j,^ 
the    fale.    No  damages  proved.    Lord  Mansfield  {mCl  he 
L-ft  it  to  the  jury,  u^wn  the  damages  on  the  ti  lal.  They 
found  for  the  defendant :  He  declared  himfeU  not  diifa- 
tisficd ;  and  laid,  he  thought  they  C'.aht  to  waive  their 
notion ;  for  if  they  went  to  it  again,  they  might  probably 
rccovta*  iixpence^  which  would  be  all  they  could  dcferve. 

Arbitration. 


c 


OSTS  of  arbitration  to  abid-  the   event.  The>^-^«ft"'i 
meaning  of  this  is,  tiiat  the  p  iriy  who  prevails  with  gj^jj!*^'** 
the  trhirriUor  fliaU  be  In  the  lame  iituation,  as  to  coft;?,  as  gyg^ 
he  would  h  ive  been  on  a  verdict.    If  on  loling  the  c.uile  means  fuch 
he  would  not  have  been  fubje£t  to  the  eofts  of  the  caufe  on  co'Uas 
a  verdictf  nciihtr  is  he  on  an  arbitraiiou^  for  in  tliat  cafe  bll^^'i^^^ 

fomething  gained  up- 

*  <^uk^uid  in  cuilodlii  k^is  at  ii:v.u^kge  CTaUare  son  poteft. 
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fbmething  fpeclal  mnft  be  iiiforted  on  the  order,  without 
which  he  cannot  be  liable  to  other  coiV.  (upon  the  gcnenil 
direflion  of  coits  to  abide  the  event)  tliaa  he  would  hive 
been  on  a  verdl(fl. 

And  it  is  always  drawn  To,  unlefs  there  be  fpccial  direc- 
tions to  the  contrarv. 

Tlie  exprclhon  means  th'!  cofts  of  the  caiife  to  abide  the 
event  in  fiich  manner  as  they  would  have  done  on  verdi<5\. 
Therefore  executors  are  not  liable  under  fiirh  general  words 
other  than  they  would  have  been  upon  a  verdict. 

'  New  Trial. 
Rex  vajus  Greg. 


o 


hidicltnenU 

N  an  aciion  tried  at  the  Middlefex  ailizes^  be^e  iVIr» 
juftice  yyiorif  on  two  counts. 
[  392  ]  driving  a  dray  in  fuch  mannrr,  that  cafually 

and  by  misforlune,  the  horles  being  cai^elefsly  driven,  the 
ofF  wheel  ran  over  one  £•  A,  an  infant  of  two  years  old^ 
ind  killed  her  on  the  fpot. 

The  fecond  count  was,  for  carelefsly  and  neghgcntly 
driving  the  horfes  \  by  which  carcleflhefs  and  negligence, 
many  of  the  king's  fubje^ts  were  £rightcned  and  i^eatiy  eo- 
dangered. 

1  he  jury  found  agalnft  the  defendant,  on  lx>th  counts. 

Mr.  Dunning  objectctl,  that  on  this  driving,  and  the  ac- 
cident cafuallv,  and  bv  misfortune,  and  fo  itated  in  the  in* 
dictment,  no  ofl'encc  is  jl.ncd. . 

But  that  particularly  on  tiie  fecond  count  he  meant  to  take 
his  exception,  as  that  whereon  no  offence  could  be  pretend- 
ed to  he  charged ;  though,  he  ikid,  hc  was  very  ready  to 
meet  them  on  the  firfl. 

Court  aiVcd,  whether  there  had  been  any  coronerN  in- 
quifition  on  the  body,  which  it  appeared  there  had  not— 
much  to  the  diflatisfahion  of  the  courts 
ViJc  I  Rule  to  Ihew  caufe. 

Hale,c.  39.  Note,  The  firft  count  feems  to  charge,  very  clearly,  an 
pret^mhii  offence  amounting  to  manflaufrhter,  a  negligent  care- 
poiot.  i^^^  driving  in  a  public  ftreet  iii  London,  wiiercby  an 

infant,  unable  to  get  out  of  the  way,  was  killed.  Ai  .d 
the  reafons  and  authorities  focm  to  be  clear,  that  luch 

a  driving 
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a  cu"i\  ;ng  through  a  crowd  \vuj.ld  have  bLcn  iiiurdur, 
without  any  exprcfs  or  particular  muhce  proved. 
Accidentally  and  Lalually,  by  iticlf,  tl;,irges  no  ciimc  at 
all  ^  it  is  only  hoviiridf  per  vijlriumi.ni  \  yet  the  thing 
caufed  t!u'  li  '  itli  i .  a  dcodand.    Pvjt  negligence  and  t  arclcfl^ 
neb  is  a  Lrimc,  and  at  I'.-aft  mar.li.HiL^htcr  when  it  prodiuci 
ucaih  of  an  human  crcatiuc  i  nay,  \cry  wilfiil  and  obllinaic 
negligeace,  as  driving  through  a  crowd,  orfliootlni^  at  ran- 
dor.i   through  a  crowd,  tiiough  under  cv^culc  ot  iJiuuiiiig 
at  a  m  irk  beyond,  Vv  ill  be  murder.    So  throwin;^  tiles,  or 
the  like,  otl'  an  houie,  witliout  giving  notice,  v.y  a  Itrect 
uhcrc  \\\M\s  pLOj)le  arc  palling,  if  aiiy  uiie  be  killed,  it  Li^ 
held  it  will  be  ni.;rder. 

And  any  killing,  not  juftilled  by  neccilirv,  or  the 
coniriiaiid  ui  law,  nor  purely  accidental  and  ins uliir t.irv, 
not  depending  on  tlic  care  or  will  of  the  perfon  by  svIk  ic 
means  it  Jiappened,  will  be  murder,  or  i:.ani!.uighter,  ac- 
cording to  the  circumii4iiices.    Vide  i  HaU  and  Burriy  title 

Homicide. 
I 

•  Nicholls. 

jP^^  O  T 1 0  N  to  let  uiide  an  avrard,  as  againu  evidence, 

i  liere  was  a  counti  r  i  u  tion  for  an  attachment  for  non- 
pcrforaiance  of  the  au  .a  d. 

It  was  difputcd  between  the  parties  on  a  leafe  for  four- 
teen years  and  an  hali,  and  rent  \^\,  per  arr.ntr^  and  co\e- 
nant  that  half  a  year's  reiit  ihouid  remain  iu  tiic  hancb  of 
the  tenant  till  the  laft  vear. 

Quel  lion,  whether  the  hrit  or  laft  year  was  meant  in 
which  ilie  half  year's  rent  wa^  intended  to  be  retained. 

Lord  Alansfield — Where  is  the  doubt  ?  The  current  lialf 
year  is  to  be  in  the  hands  of  the  tenant,  and  the  half  year 
to  be  paid  when  the  next  becomes  due. 

It  appeared,  however,  the  teiia;it  Iwid  tiirce  i^uartersof  a 
year  in  arrears,  intceadof  half  an  war. 

\jotA  Mafisjield- — It  would  be  ruin  to  ^]rai\t  his  motion  : 
He  has  three  (Quarters  of  a  year  in  aricar.s,  uiftead  of  half 
a  year. 

Rule  to  fet  aliLle  tliL-  auard  niuLl  be  dikhargcd  j  and  the 
Rule  for  ail  Aiuehiuciu  j^ucs  ui  courie. 

Prldeau;:^ 
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m 

?i"ideaux  ajraii/l  Arthur. 

^Cbwt  will  Infjrmation  Jar  a  ckalkng:  to  a  juftice  of  peace. 

an  informa-  ^  , 

tion,  whcr«  HIS  was  on  a  motion  for  ail  inform  ition  agamn  atd 
the  charge  attorney  for  infulting  and  challenging  a  juftkt  of 

dcrfalfc  or  P*"*^^^  ®"  fuch'a  daj,  he  the  juftice  then  fitting  iu  the  «»• 
ambiguous  cutionof  his  office* 

coloun>        It  appeared  that  the  attorney  called  on  the  aiformant  on  a 
day  of  fcflion's  buiincfs,  when  he  defired  of  one  of  the 
fjiokcn  ad-  juftJccs  to  know  whcn  he  might  fpeak  with  Mr.  Frideame  \ 
mil  of  a    who  told  him-»^after  dinner.   Then  the  attorney^  who  re« 
fiivmirable  prefents  himielf  as  aggrieved  by  a  charge  from  a  man  who 
fb^'^wh^c         as. from  Mr.  Frideaux^  of  an  impofidon  on  the  parifb 
the  party        2  &Ue  bill)  and  alfo  of  the  (ame  charge  in  a  letter^ 
compUin^  threatening  to  ftrike  him  off  the  roll  if  he  did  not  clear 
ing  comes  himfclf  of  every  particular— the  attorney  repreienting  him* 
r        *]       ^  furprized  by  this  mefTage,  fern  and  delivered  in  the 
iy4  J  prefcnce  of  many  of  his  clerks^  and  a  pofitivc'  declafadon 
he  fhould  be  ftruck  oflF  the  rolls — be  therefore  told  Mr. 
Frideaux  (as  he  ftates  and  is  confirmed  by  two  witnefles)  that 
he  expected  fatisfa^on»  or  was  determined  to  have  &ttffac- 
tiony  if  the  bws  of  his  country  would  give  it  him.  fAt-. 
Frideaux  fays,  that  he  the  defendant  faidi  he  expe^ed  the  fa- 
tisfa^ion  of  a  gentleman^  but  he  fays  aUb,  the  attorney 
oflered  him  the  complaunant  fifty  guineas  if  he  would  fay 
the  will  was  falfe :  meaning,  as  he  believes,  to  have  an  ac> 
tion.  .  This  pafled  when  they  were  at  vrine  after  dinner.^ 

Tlie  coun  from  this,  when  the  reprefentation  would  have 
led  any  one  to  think,  that  the  mfult  fuppofed  to  have  been 
offer^>  happened  in  the  a£hial  execution  of  his  ofiice,  and 
bii&iefs  of  a  jufttce;  from  the  ambiguous  manner  in  which 
the  complainant  fwears,— namely,  that  the  ddendant  de- 
manded the  fatlsfafUon  of  a  gentleman,  or  ufed  words  to 
the  like  tSc€t — whereas  the  complainant  himfelf  appears  to 
have  interpreted  as  the  attorney  complained  againft  rcprc- 
^  .^^     fents,  if  the  laws  of  his  country  would  give  it     and  blUy, 
picndl  ii>    frt>m  the  lateneis  of  the  application — for  the  ground  of  com^ 
duriori  fcif  ptamt  above  fiiggciled  happened  in.  Trinity  term  la{l«»fbr 
ftt  omtrs       i^f^  reafbns  the  conrt  r(^u(ed  to  interpofe  in  a  iimunaify 

in.miijori    ^^'^X*  ' 

fisnftt  «t  le-    Rule  dikhargeU,  Attorney. 

cnSfipetMit. 


•Verba 
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Attorney, 

Strw^<  of  Apprentiufj-p, 

AN  attornqf  took  indenturts  fat  the  fervice  of  a  clerk 
<^The  attomcjr  died  before  the  time  expired ;  arti- 
cte&  o£  afiagnment  were  entered  into,  but  failed  of  fufficienc 
execution  in  pc»nt  of  form.  On  thefe  circumftances  tho 
court  confidered  as  I  took  it,  that  the  fervice  continued  un- 
der the  old  mafter  in  order  to  make  k  good,  there  being 
no  defe^  in  the  clerk— ^  qu:  Whether  the  cJk  were  notj 
that  the  articles  of  aiBgnment  were  deftroyed  by  accident. 

Seducing  Artificers. 

A  N  Y  of  his  Majeft/s  fubjefls  feducing  artificers  to 
jf\  work  abroad,  the  penalty  by  23  G*  2*  b  500L  befidet 
unpnSuuncnt* 

Patent. 

Fiir  new  InverUUru* 

T  T  docs  not  fcem  to  hold  true,  that  n  patent  cannot  be 
I   good  for  a  new  invention  grafted  upon  an  old  one. 
Fa:  Irord  MansfitUU 

Bail  Bond. 

ASSIGNMENT  of  bail  bond  by  ftatutc  4^5 
Ann.  gives  a  difcrctionary  power  to  the  court  to  flay 
the  proceedings. 

Venue. 

MOTION  by  defendant  to  ch?.ngc  the  vcnu^  from 
London  to  York,  on  an  alloguion  that  the  caufc 
arofc  at  NeiucaflU  \  and  ?}So  that  ievcral  matrrial  witncfTes 
^e^^(1^r  in  the  fame  town;  nor  does  he  believe  any  witnefs 
necedary  to  the  plaintiff  lives  oot  of  it.    It  was  an  adtiOB 
*  on  a  policy  of  infurance. 

Court:  The  phiintiti^  hai  his  elc(Slion  i  and  unlcfs  upon 
ipecial  ciraimftanccs,  the  dcfeoduit  cannor  change  to  a 

F  f  oQUSiy 
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county  vrhere  the  caufe  of  action  did  not  arile,  except  hy 
confent.  Particularly,  the  venue  could  not  be  tried  at 
Newcaftle,  becaufe  there  are  no  aiiizes  there  this  year }  an4 
a. policy  of  inlurance  (even  if  there  were  not  this  reaCon,] 
might  as  well  be  tried  in  one  place  as  in  another* 

Leave  to  Coftipound  on  the  Building  A6t. 

Mo  T I O  M  for  leave  to  compound  on  the  Building  9£t 
on  payment  of  cofb  granted  i  but  the  court  difap- 
provcd  this  motion,  by  which  the  poor  were  to  get  nothings 
atod  the  plaintiff  pocket  the  colls. 


M 


Marriage. 

O  T I O  N  to  difcharge  a  woman  out  of  cu(^y,  it 
being  iuggcfled  that  at  the  time  of  application^  and 
at  the  time  of  her  being  taken  into  cuilodyi  and  iince,  (he 
was  and  b  a  married  woman  and  her  huiband  then  and  now 
living,  and  that  (he  was  taken  in  arreft  upon  a  civil  action. 
Z  39^  3  Court  refuled  to  difcharge  her  upon  modon,  there  being 
evidence  of  the  marriage,  *  but  none  of  their  ever  having 
lived  together,  or  co-habitcd  and  they  fufpe£ting  pretence 
or  coUttlion. 


Irregularity. 

TXTvAU  A  1  ION  on  dtht-t  and  iktifief\   original  on 
the  dii'nift  only :  "^rhc  court  I'eemed  willing  to  coniidcr 
luch  variance  if  poilible,  not  faial. 
3cthjAau-      30th  January  being  iSunday,  the  day  was  kept  the  next 
wy.  day  after,  antl  ilie  court  did  not  go  into  bulincis  on  lit  of 

February  the  Monday. 


D 


Coipmon  Picas. 


n^iiJierit-  ^^'^  raaxim,   that  the  whole  blood  only  mvLd 

able.  inherit.  *    Lord  Cliief  Jufticc  De  Grey  obil-rvcd, 

VidcBbck.  there  was  a  very  fcniible  diltinclion  in  il\e  old  books  Brat  ' 

Comm.  u  0 A,.  Briton  251.  and  Fieta^  that  tiic  heir  of  the  haif- 
1  Ch.  14.  ^  .  * 

fee.  6.  and  the  Cafes  there  cited  of  10  Aflifcs  »7  and  Mich.  19  Ed.  1.  folio  6i8  of 
Maynard's  Edition;  but  note  it  it  not  an  impediment  to  dd'cent  of  eftatci  tail,  nor  to 
fucccfliunto  thecrbwo.  . 

blood 


*  Hseres  non  pot  eft  efle^  dimidio  fangiiiae. 
'  Seilina  fadt  ilipitcm. 
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blood  fhall  uke  by  defcent  ^m^e  iather^  though  not  hf 

purcliale. 

But  this,  though  it  is  evidently  a  hardiliip  to  a  family  not 
to  be  able  to  ado[)t  ir,  cannot  be  now  adopted. 

The  cafe  appears  to  have  been — 

A  man  felicd  in  fee  of  an  eflate,  marricS|  and  has  two 

daug)itcrs ;  hh  wife  dies  and  he  marries  again. 

'VliC  eft  :tc  in  tec  defcends  to  the  two  daughters  as  heirs 
to  their  i.itner :  Tiie  mother-in-law  enterea  and  took  the 
rents,  and  they  all  lived  on  the  eftate. 

Afterwards  a  polthumous  fon  is  born  of  this  fccond  ven- 
ter. Qneftion  whether  after  the  dccealc  of  the  daughters, 
the  fon  coTiItl  claim  the  inheritance  as  deicended  to  him. 

The  mLixiin  was  quoted,  P'^JJtJ/to  fratris  de feeds  fimpVui  faclt 
Jorr^rfin  ffft-  I.\crii!t  m\  and  thcrcft're  th.at  the  convcdc  Ihould 
hold  if  the  fon  had  been  a  brother  oi  the  whole  blood,  but 
that  tlic  tillers  had  been  in  poiVellion  under  thedefccnt,  and 
that  therefore  the  pcMtliutnuus  fon  could  not  take,  as  being  ^  397  J 
only  of  the  half-blood  to  them  v.-h^)  were  iaft  fciled. 

A^Trecd,  tiiat  it  is  not  neccliary  to  receive  rent,  or  that 
rent  llioulJ  become  due,  to  make  a£bual  polTeiHon. 

Mooi  c  151.     3  Cro,    4  Injl.  14 — 5. 

That  entry  will  be  as  good  by  aftions  as  words. 

That  actual  oufter  may  be  qualified.  27^  Roll's  Abridg- 
ment, where  one  .i^;  punrJIan  in  focage  enters;  it  is  at  the 
elciltion  of  the  iniuut  tu  treat  this  as  a  diiTciiini  or  entry  for 
his  advantage. 

Cro,  Cdr.  303.    Lord  Ejjfinghamh  caie  in  the  name  of 

BJundfli  and  Ball, 

The  mother  might  have  entered  for  her  quarentine,  which 
continued  nearly  to  the  birth  of  the  pollhumous  fon ;  and 
therefore  her  entry  is  not  to  be  prelumcd  a  dilTeilin.  X 
Roirs  Abr.  74c — r. 

It  fliall  not  be  in  the  power  of  a  pcrfon  who  may  enter  v.  rhe  mfe 
lawfully,  to  make  his  entry  by  a  iliiTeilin,  to  the  prejudice  of      i  xacy 
him  wiio  hath  a  right  \  and  i'o  to  do  that  by  wrong  which  ^^jj^^ 
he  cannot  do  by  right.  ♦    r  RofVs  618,  where  aperfon  en-  ^©4. 
ters  as  guardian,  he  il^all  not^  by  making  a  leafe  and  re- 
Tta^ving  rent,  make  a  dilleilin. 

But  here  the  misfortune  is,  that  the  ele£lion  not  being 
nacie  in  the  life  of  thofe  who  had  a  right  to  make  it,  it 
cannot  be  made  afterwards. 

Ffa  If 


*  (^od  fieri  vctarur  ex  diredo  vetatur  etiam  ab  obu^uo. 
Nemo  iQcrabitur  de  injur  ii  fu4  propril 
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If  there  had  been  no  datTghtcrs,  the  pofthiunoiis  fon  bom 
in  the  houfe  is  a£hiaUy  feifed,  and  the  law,  if  necefTaryt 
would  explain  the  cntfy  of  the  mother  ns  the  entry  of  the 
fon;  (Moore  151.)  and  the  pofTcflion  of  the  mother  as  the 
pofTcfiion  of  the  fon.  But  here  the  eftate  of  the  daugh- 
ters is  intcrpofed  who  were  laft  fcifed,  and  the  pofthumous 
fon  cannot  therefore  claim  through  them,  he  bjing  of  the 
half-blood :  and  he  who  will  take  as  heir  m  fee-fimple,  mufl 
make  himfelf  heir  of  the  whole  blood  to  the  poibn  laft 
feifed. 

Though  it  is  hard  law,  and  we  (hould  have  been  glad  to 
find  it  otherwiie»  yet,  as  the  inheritance  defcendcd  on  the 
daughters,  and  was  not  ouftcd  by  the  entry  of  the  mother] 
and  no  ele<flIon  was  made  in  the  life-time  of  the  daughters^ 
^nd  the  entry  of  the  mother  was  in  the  pofleflion  of  the 
I  39^  3  fon,  we  muft  determine  accordinglyi  That  the  poiUiumous 
fon  cannot  take. 

It  is  clearly  and  rightly  admitted  thai  the  pofthumou* 
Sift.  sftS.       cannot  be  aided  by  the  fhitute  of      which  relieves  only 
in  tlie  cafe  of  remainders. 

Foftra  muft  be  returned  for  the  lefibr  of  the  plaintifi* 

Cuftom. 

CUSTOM  alledged  in  the  manor  of  Kings  Swinfrrd 
— ^that  a  man  may  be  tenant  by  curtefy. 
Alibi  that  eAates  within  the  manor  are  intailable,  and 
that  a  recovery  is  abfolutely  neceffary  to  bar  the  eftate  in 
tail;  where  a  fine  would  be  neceiiary  to  bar  at  common- 
law. 

Contrary  evidence  ibmetimes  of  barring  by  furrcnder, 
at  other  times  by  recovery.  The  judge  upon  the  trial  left 
it  that  the  cu(\om  might  be  both  ways,  as  in  Everard  and 

That  a  furrcnder  was  the  natural  way;  and,  if  there  was 
.  a  cuftom  both  ways  the  preferable  way,  as  the  moft  natural 
themofteafy,  and  uncxpenfive. 
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King's  Bench. 

■ 

On  a  fpedat  Verdia.^ 

jf  bdng  pofieHed  from  His  father  of  an  undivided  moiety  ^«^^^r^"? 

in  the  county  of  MxfOt  and  alfo  of  another  undivided  '^^^^^ 
moiety  in  the  King's  county  in  the  kingdom  of  Ireland  $  and  db^^  « 
alfo  of  other  particular  eftates  of  confidcrahle  value  $  ipakes  difoent 
a  deed  of  fettlement,  reciting  in  the  preamble  his  natural 
»fre£lion  to  his  blood,  family,  and  name,  and  that  the  pur-  ^ 
pofe  of  the  deed  is  to  fettle  his  undivided  moiety  (that  is  his 
expreffion)  accordingly  he  does,  by  a  very  long  conveyance, 
reciting  very  fpeciaUy  indeed  the  iltuation,  &c.  and  after« 
wards  limitation  of  the  ufes  i  and  then  follows  a  danie— ? 
^  with  all  my  other  eftates  in  the  kingdom  of  Ireland,^ 
without  any  limitation  of  ufes. 

Queftion :  Whether  eihtes  which  be  had  in  the  kingdom 
of  Ireland,  befides  thefe  moieties  pafled. 

Lord  Mamfold^Thc  queftion  on  this  deed  went  on  two  [  35^  } 
points. 

Firfl :  MThether  the  general  words  would  pais  any  partis 
cular  eftatc  not  before  exprefied. 

Second :  Admitting  thofe  general  words  fufKcieilt  to  paft 
an  eibte '  not  before  named,  yet  there  bdng  no  limitation  of 
iifrs,  whether  this  eftate  fhould  not  refult  to  the  grantor  ? 

The  quefHon  admits  very  eafily  of  the  decifion  on  either  V.  Analogy 
point— but  on  the  6rfi,  which  is  moft  difficult,  it  is  to  be  J^^^ 
eonfidered  that  the  preamble  of  a  deed,  as  of  an  a^  of  par-  ^  of  ^ 
liament  is  a  key  to  the  whole.  Umait  in 

Having  declared  the  coniideration  of  blood,  S<c.  ns  men-  "^^"y 
tioncd  in  the  cafe,  he  procreds  to  his  intention  of  fettling 
one  undivided  moiety :  Now  he  had  two  \  one  in  the  county  on  Wyaae't 
of  Mayo,  the  other  in  the  King's  county.  Dialogues 

He  then  goes  with  the  utmoi^  tautology  to  enter  into  the  '""l"*^^ 
moft  minute  and  repeated  defcription  that  could  he  made ; 
-11  confined  to  this  eOate  which  defcended  from  his  father^ 
He  limits  the  ufes,  and  then  comes,  what  perhaps  was  the 
Mender  of  the  trnnfcnbcr,  but  take  it  at  the  moft  it  is  only 
afweeping  caufe  of  all  his  other  efiate<5  in  the  kingdom  of 
,  Ireland  J  by  which  kind  of  fweeping  claufrs,  conveyancers 
*  often  take  in  every  thing  relative  to  >  what  had  been  before 

recited, 


*  Thi»  ibe  Caie  of  lefiee  of  Moor  v.  Moor  In  error  from  K.  B. 
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recited,  and  which  it  was  poflible  they  might  hzvt  omitted 
to  enumerate  precifely ;  (and  bcUdcs  it  helps  fonrards  a 
line,)  but  they  never  mean  to  pafs  any  thing  new.  NofW 
tlie  particular  eflate  in  queiUon,  is  ftated  to  be  of  confider* 
able  value. 

Now  b  it  credible  this  would  have  paScd  by  {o  few  gene- 
ral wordsy  when  fuch  an  immenfe  detail  was  made  of  the 
others? 

Does  it  appear  in  the  preamble^  that  anything  was  meant 
to  be  fettled  by  the  deed,  but  the  undivided  moiety  only  ? 
Is  this  eftate  to  be  carried  by  a  fweeptng  dauie  when  men- 
tioned no  where  eUe?  Nor  with  any  drcumibnces  eUe- 
where  to  give  a  (hadow  of  appearance^  that  it  had  ever 
once  been  thought  of  by  way  of  paffing  under  the  deed«  ^ 

Second  On  the  fecond  point,  if  it  could  appear  thefb  words,  were 
otherwife  fuificient  to  have  pailed  the  eftate  in  queftion  i« 
what  will  be  the  confequence  if  no  tifes  have  been  limitted  ? 

[  400  2  Now,  the  not  limiting  of  any  ufe,  goes  ftrongly  amongil 
other  grounds  to  prove  that  there  was  no  intention  it  (houJd 

VtdeBtcpn  pgfg  j  n^xt  there  having  been  no  fuchf  limitation,  the 
not  pailing  any  where  dfe  refults  to  the  grantor. 
.  Lord  Mansfidd  obferved  farther,  that  probably  the  word 
faid  had  been  left  out,  and  that  it  might  be    All  my  other 
faid  eftates,**  with  reference  to  the  undivided  moiety. 

Mr.  Juftice  Afton  much  to  the  general  effect  of  the  chief 
juftice.  And  hie  (aid  he  (hould  be  obliged  to  go  over  the 
fame  ground,  that  he  did  not  think  there  was  any  doubt. 

The  judges  WUles  and  Afhhurfi  much  to  the  fame  eflfeft. 

.srntence  of  ^  ^  of  a  pcrfon  indicted  at  common  law  for 
eorpmnl  \J  decoying  failors  on  board  a  (hip,  it  being  reprelented 
pun^fhinent  ^o  the  court,  that  the  crown  was  inclined  to  mercy,  and  the 
pronounced  ^^^'^  being  dcfired  to  difcharge  him,  on  fbme  corporal 
onaperfoo  puniihment,  he  being  unable,  by  reafon  of  his  poverty,  to 
inbitab-  pay  a  fine,  the  court  faid  they  could  not  award  coiporal 
fence.       puniihment  in  aiftnUmm 

Confent  of  ^  proper  Way  was,  the  man  having  been  long  im^ 

attorney-    prifoned,  and  fuggefted  to  be  unable  to  pay  a  fine,  to  ob« 
freneral     fain  a ^  mamnmfus^  At  laft,  by  confent,  the  court  (et  a  fine 
of  one  fhilling,  but  obferved,  fo^^  the  fake  of  the  rule,  the 
Imw.  content 

*  CUuruh  gencniis  ad  ea  refcrttf  de  ^nibos  l^edaSter  prBmiffttm  eft, 

acrffTnria  rartim  vcl  DODnun^IVUII  fQI  <jtl(df M  Jfltltrit  ftfMHI  fel>t$  HffH 
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Anient  of  the  Attorney-general,  and  that  upon  warrant, 
was  ncccfTary. 

The  Attorney-general  declaring  himfclf  auihurizcd  to 
conieut,  the  court  made  the  rule  accordingly.  ' 


M 


Compofiiioa  on  the  Building- A<5t. 

O  T  i  U  N  to  compound  on  payment  of  coils« 


Mr.  Jiiflicc  Af}jn — You  have  been  told  befure  this  kind 
of  compofitioii  the  court  by  no  incans  approver :  A:;i  v/hen, 
out  conrpaiiion,  the  court  gr.intcd  the  luic,  <t  few  tl.iys 
ago,  ami  only  one  hitherto,  1  find  that  it  would  he 
drawn  iniu  precedent.  But  that,  he  added,  was  on  parti- 
cnhr  circumftnnces,  and  affidavit  of  extreme  povcrt)  j  an4 
tiiat  lie  t  hoii  In  the  court  ou^ht  nui  to  grant  .the  rule. 
Rule  Jiiciiai-gcd. 

Declaration  in  Ejectment.  C  4^'  3 

CASE  in  Barnes y  153,  hchl  to  be  mifreportcd,  and 
on  encjuiry  into  the  practice  if  declaration  is  in  Hila- 
ry, notice  to  appc.ir  in  Eaiter  term,  and  plaintid'  docs  ncH 
ihuig  in  EaikT,  liccinnot  iign  judgment  in  Trinity  teruit 
Abicnt  Lord  Alansjidd^ 


M 


Declaration  in  Ejectment. 

OTION  that  fervlcc  of  notice  in  Ejeament  on  the  JJ^!^?' 
fervant  of  an  inlane  perfon  might  be  good  fervice. 
Tlic  Icrvant  intended  to  be  fcrved,  it  was  fuggeiled^  took  d 
care  of  him,  and  paid  the  rents.  lervautof 

Mr.  liiftice  Afto'!.  in  the  abfcr.ce  of  Lord  Matuficld^  was  ' 
ftrongiy  aj^kinit  the  ruie,  and  held  that  the  fervant  was  not  aatttt* 
authorized  to  defend  the  poUelBon  of  the  lunatic.  And 
when  poncliion  was  to  be  changed,  and  a  lunatic  turned  out 
of  his  eilatc,  it  would  be  neceiTary  to  llrve  a  committee, 
under  u  commiiiion  empowered  to  take  care  of  his  eUate. 

Mr.  lulHce  AJhhurJi — The  ground  in  common  cafes  of 
fei'vice  of  ruKxe  on  a  fervant  being  deemed  good  fervice, 
becaufe  it  is  prcunnetl  10  come  to  |he  notice  of  the  mailer, 
Wiiich  cannot  hold  in  this  caie.  •         -  .  • 

^  Common 
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Conunon  Pleas. 

I 

•  1 

Q^U  ARE   I  M  P  E  D  I  T. 

The  Reverend  Edward  Bernard,  Doc'^or  of  Divi- 
nity, Provoft  of  Eton  College,  vviih  the  Fcl- 
]o\vs  of  the  faidCoiiege,  ajainfi  the  Bifhopof 
Winchefter. 

Off  a  Speeiai  FirdsJSf. 

THIS  was  on  a  claim  of  the  advowfbn  of  Wm^i^isM^ 
to  which  the  crown  had  pref*  itcd. 
The  verdict  ftatcs,  tl  nr  King  C^^.irks  the  Second 
fcifed  of  the  advowfon  of  Pet^vorth^  jure  corcna^  and 
wards  the  other  fuccceding  kings  of  Englami. 

That  the  Duke  of  Sofnerfet  had  the  living  -of  Kirhy^  and 
Eton  college  the  living  of  Worpli*fdon. 

That  afterwards,  by  an  a^t  of  nnrliamcnt  of  King  W.  3. 
it  is  cna^Ved,  that  the  liviii^  of  Kirhv  lhall  be  fettled  rn  the 
King  and  Queen,  and  their  fucceflbrs,  for  ever.  That  tho 
living  of  Worplfjdou  fliall  be  in  Rt-on  college.  Th.u  the 
Duke  and  Duchcfs  of  Somerfct,  their  heirs,  &c.  (hall  be 
patrons  of  Petworth,  faving  tite  right  of  all  other  perlbns 
but  the  King  and  QueeD*  the  Duke  and  Duchefs,  ami  £toa 
college. 

It  ilatesi  that  Lord  Egremont  had  prefented  to  the  living' 
of  Xirby,  nnd  whether  the  crown  be  entitled  to  the  reftocy 

l.or4  Egre-  ^  Wor^dUon,  they  know  not. 

"^"^ '         Asd  they  fnbmit  the  whole  to  the  judgineiit  of  the  courty 

in  the  ufual  manner. 
TiMt  4^  Seijeant  Burland  argued,  for  the  plkintifis^  that  the  a^ 
a«*^w«sne-  neccfiary  to  eflfe£t  this  conveyance;  the  college  could 
3S[  ^  convey  without  an  a€t  The  aft  eftabliftics  the  convcf- 
ance.  The  crown  was  to  take  for  ever  the  living  that  was 
to  be  conveyed  from  the  Duke ;  the  college  that  from  the 
crown  \  and  the  Duke  that  from  the  college. 

Lord  Egremont  claims  ;is  againft  the  crowny  infifting 
^under  the  general  faving)  on  a  title  paramount. 
I    PofTeffion  has  been  qoiet  fevcnty  years. 

I'he  Duke  of  Somerfct,  having  been  mtftadcen  id  his 
titki  and  conveying  what  he  had  not  right  to  convey,  the 

the  poiTcffion  of  a  third  becttfii  ki  owa      htm  dUbrbol,  wichovt 

pofleffioa 


jLif»o  oT 


Lord  Egre- 
mont'* 
tlatm. 

THn»  the 
crown 
•ught  not 
^  to  attark 
lite  fault 
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poflcluon  of  tlic  crown  is  diihirbcd.    Is  tlie  crown,  tliCTC- - 
fore,  to  caivx  lm\  the  pofleffion  of  iLc  college ;  and  have 
it?  rcmftly  .igciaiL  iluit  :  The  coliegc  was  not  bound  to  take 
lioticc  at  liic  JDuk.e*s  titlci  to  which  it  was  a  ilrangcr,  and 
liOt  privy. 

{.LTj  appears  to  have  been  a  treaty  between  the  college 
aiiil  tl.  *  Du):c  of  Somerfet.  The  college  were,  certainly, 
to  fee  ih'-ir  i:tlc  but  what  confulcration  the  crown  was  to 
have,  in  order  to  enable  the  Duke  tu  make  this  c(juivalent 
to  :Iie  college,  was  nothing  to  the  college. 

If  the  coUcge  lawyers  had  enquired  what  title  the  Dulic  Thattlw 
had  to  the  Uving  of  Ku-by,  which  he  undertook  to  convey  c«aefehi4 
p  ih^  crown,  it  is  to  be  apprehended  they  would, have  been  <|o  wuhihc 

%Qid  it  WOd  I\Ot  t^cif  hu^kieis,  ink  the 

to  convey 
to  the  crown. 

If  h  h^d  been  the  cafe  of  a  common  perfon,  they  would  (  4^3  3 
liave  had  their  remedy  againft  one  who  had  conveyed  * 
them  a  bad  title  ^  but  not  againft  a  perfon  entirely  inno*  perfon 

(pent*  w<)uld  hare 

xcmc  Jy  H^^rf-i  ul  the  wrong-doer,  but  not  againft  the  innocent. 

There  Is  nob  faving  in  the  aft  on  account  of  eviction  of  That  thrr^ 
title;      th:>t  ifilietiUcfhould  notfailononepart,  itOiould 
f«  affedk  the  rdt For  if  this  had  been  the  cafe,  it  would  oa  account 
hm  been  exprelTed  -,  aiid  if  it  had  been  expreiTed^  it  would  of  cviaioo. 
have  b^cn  void,     initio*  'i'^*^ 

This  appeal^  to  be  contended  on  the  principle  of  the  law  jt^JJ^  * 
of  exchange  *,  and  fo  if  one  fails  the  whole  is  anfwerabie.  hxtt  been 
But  I  contend  there  is  no  exchange,  except  where  the  con-  void  as  to 
traft  or  agreement  is  between  two  parties  only,   I  don't  hy  ^^^^ 
two  perfons ;  for  tenants  in  common,  or  joint  tenant<>,  be  iT^'t  t]i;«  ;i 
they  ever  ibmanv,  may  be  one  party.   [For  each  hath  one  nocx- 
•  undiwlcd  proi^erty,  as  one  perfon,  thou^  joint  tenants  have 
ic  by  one  title,  and  one  right,  and  tenants  in  common  by 
ieveral  titles,  or  one  title  and  ieveral  rights.  thsa  two 

parties. 

Exchange  is  founded  on  tills  Idea  on  the  drfiniiion  of  the  ^"hat  the 
very  text  of  LittUton,  /.  i./  62.    it  there  be  two  men, 
ca  !i  Cir-u,  ami  one  grantcth  his  land  to  the  onher^  in  CX-  f -n-finr^ 
(lunge  fur  land  which  the  other  hath.  *  <  x  iiangcto 


two. 


Between  more  parties  than  two  tlicre  is  jio  fuch  miitua-  That  the 

iirv  or  rcciprccalltv.    BulP»ro,les  cafe,  a  Co.  21.  the  war-  • 

*  '  "     /•     •  mutuality 

ranty  in  exchange  is  only  a  fj^ecial  warranty,  and  docs  not  confinw'it,  * 

extend  to  recover  in  value  in  any  other  iaads  than  thofe 

given  in  cjtchangc.  *  Authority*. 

if"         ^  . 
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Vitfe6»,t  It  jI.  gives  to  B.  B.  to  C.  and  C.  to  y^.  this  may  be  gooil 
consideration,  but  no  mutuality:  And  there  is  no  privity  of 
twctfiithrtc  cftatc>  or  privity  of  contract.  It  was  properly  obl'ervcd, 
there  may  that  whcrevcr  there  is  exchange  the  word  muft  be  ufed- 
begood  Vide  9  E.  4.  Co.  51.  P.-rhlns  253,  and  Brooke^  title  Ex^ 
^fkitno  ^^^"S^'  Without  the  word  exchange,  it  is  onW  one  thing 
fnut'uality  •,  in  coniideratioa  of  another^  and  caimot  pals  without  livery* 

orgo,  uo     and  fo  here, 
cschaige, 

«Dd  that  the  word  excIniife  rauft  be  afed.  f.  61. 

That  incx'  In  exchange  the  parties  have  no  freehoid  tiii  exf*  i.rcd  by 
^^^^^^haxv  ^"^H'-  5^-  3'  85-  Eitzherberfs  Airuigment^ 

J^^tchoid  ^'^^^  Exchtwge^  pL  10.  And  /s.  4.  53.  If  one  dies  before 
till  cxcout-  exchange  executed  by  entry,  the  exchange  is  void^  and  tho 
cvibycutry.  ]xcir  cannot  enter  as  a  purchafor. 

Tlut  ?n  fx-  '  If  it  had  been  land,  and  the  donee    of  the  eftatc  m 

change  the  cxch^i'.uK*  Jiad  died  Without  enterings  the  heir  could  not 

^.^•^  have  cnrcred.  . 
sot  have  * 

catered,  if  donee  bad  died*  / 

Tlwtex-        •  In  cafe  of  a  reverfion,  tlie  Jamc  hiw  is,  that  exchange  is 
*^f^^   riot  rood  till  executed  by  attornment,  which  was  necelfary 
pnt  good     "y  comniuli  law, 
without  attornment, 
f  ^404  J 

That  ev*  In  cafe  of  a  Imngt  in  the  fame  books,  exchange  is  void* 
advowfon    ^^^^^^  ^  induction  before  the  death  of  one  of  the 

not  good"  piuties.  Would  it,  or  can  it  be  fup^xifcd  h  would  be  f» 
till  iodue*   here  ? 

tion  before 

thf  drarh  nf  mu-  of  thp  parties.   That  none  o£  thcic  could  be  fu^cied  aeceflary  hctt 

to  ci<ikc  ilic  coaivcyancc  cfTc&ud. 

That  in  ct-  Xo  perfe£t  an  exchange  the  eftate  moft  be  equal.  If  the 
utcsmuft  ^cgillaturc  had  known  the  Duke  had  an  elbtefor  life,  would 
!^of  equal  it  not  have  been  good  in  this  cafe  againft  an  eftate  in  fee? 
quaUty,  but  I  contend,  the  conveyance  under  the  a£l  would  have  been  a» 
r  nc-  gQQ^i  35  if  In  .  ^  contra^  if  exchange.  It  fails,  there- 
htrc7  i  hat  ^"  every  one  of  the  ingredients.  It  has  not  the  words ; 
as  St  fail*  in  an  entry  is  not  neceflary  \  there  are  more  parties  than  two, 
all  the  inci-  and'no  need  of  equality  of  eftate. 

dents  a!iH  . 
clorACtcxHlic  qualities,  it  i*  not  an  exchange. 
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If  tliis  is  to  be  the  cafe,  that  the  a^l  is  to  be  confidercJ  as  it 
a  deed  of  exchange,  it's  whole  effc<ft  is  to  ccafe.    The  new  J^^-'j'^^'^jJ^ 
erected  churches  Cink  into  their  original  ftate ;  the  poor  not  to 
to  be  maintained  by  the  hamlets »  the  parilhcs  to  be  def-  cooiidcr  it 
troycd  ;  (tliough  the  act  fays  they  are  to  remain  for  ever)  *»«*c*»auj^ 
and  all  this  becaule  Lord  Egremont  claims  a  paramount  ti- 
tle. 

Nay  more,  if  it  is  an  exchange,  It  is  void,  ah  inti'to  5  as  if  That  as 
one  gives  an  elUtc  for  hie,  and  takes  an  eflate  in  fee ;  this,  '""ch  it 
by  way  of  ejLchangej  is  void,  ok  iniiU,  and  not  merdy  void-  ^J2d^^|^^ 

'  tin,  not 

The  reclor  may  be  called  upon  to  refund  the  lol.       dn-  merely 
num  he  has  received  many  yc'ors  back  *,  and  all  parties,  in  voidjbltf, 
the  fame  manner,  to  refund  what  tlicy  have  received.  tbe putltt^ 

>vuuld  be 

to  rcfimd  all  thcj  had  received. 

FarthcTt  if  this  be  to  be  Confidered  as  an  exchange,  and  i^^rther 
as  a  good  exchange,  the  ufurpation  of  Lord  Egrerrmt  can-  ^^^^^^ 
not  defeat  it.   To  defeat  an  exdianse  there  muil  be  an  evic-  exchange, 
tion  bj  elder  title ;  till  then  it'is  omy  voidable.  £gi«- 

If  one  of  the  parties  enters  by  wrong,upon  the  other,  the  JjJ^^  j^^^J^"^ 
other  cannot  enter  by  n^I  i  :  u->on  him,  but  Is  put  to  his  affize.  "t'^wi^*^^ 

But  where  the  eftate  was  defea(ible  at  firft,  as  exchange  refuJir 
by  tenant  in  tail,  the  iiTue  enters — or  exchange  by  hu(band  cviaion  \f 
having  lands  juve  uxorJs,  the  wife  enters,  then  the  other 
may  enter,  on  him  fo  defeating  the  exchange.  In  the  cafe 
of  a  ftranger  entering  by  wrong,  the  other  cannot  enter  up- 
on him :  And  io  the  books.  9  3»  21  Brookes,  pi*  Ex- 
change, 12,  13.    Perkins  21^. 

What  Is  meant  by  entermg  by  vrrong  ?  If  one  of  the  par-  ^  405  ] 
4les  or  a  f\rangcr,  after  exchange  perfected,  enter  j  and  the  ^ 
title  then  is  to  be  tried  by  ailiae. 

And  if  a  ftraager  enter  by  title,  he  muft  have  a  legal 
eviction  upon  his  elder  title;  otherwife  he  will  enter  as  by 
wrong. 

If  this  be  the  caie  with  a  common  perfon,  a  fortwri^  in  the  '^'^^^  ^''^ 
crown,  whofeeftate  can  hardly,  in  anycafet-beevided  with-  "rown° 
out  office  found,  or  matter  of  record.   Ri^Cs  Ahr,    If  an  which  nkn 
eftate  commence  by  matter  of  reccnrd  it  muft  be  defeated  by  or  gives  no- 
matter  of  record  alfo.*   Now  tlic  King  never  takes  but  by 
patter  of  word.  ^^^^^ 

Soppofe 

*  Natural!  xquitati  conrcnit  quo;Ilibcteodcm  jure  diflblvi  quo  lipltnin  eft. 
Rex        <Ut  acque  accipti  niA  per  recordum. 
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That  the  Suppofe  thf  King^s  title  to  have  been  defeated ;  and  thst 
Botferattt  crown  had  right  thereupon  to  rcfort  to  remedy  againfl: 
igkhia  the  college,  (which)  howe\'er,  would  not  fcXhvr,  If  the  firft 
coi'r-f-  were  true,  and  ncith^'r  admitted)  yet  even  tlicn  the  Km^ 
^.^^^^'^^     could  not  rceover  againft  the  collf.;:-,  without  ofTicc  foiind. 

Zfamfordy  Prc  r'.gjfh^y  55,   In  all  cafes  where  a  fiihje<^  ihall 
not  have  poff'effion  without  entry,  the  King  iliali  not  have 
title  without  office,  or  other  matter  of  record. 
Cafet.         If  the  King  enters,  upon  a  condition  broken,  he  cannot 

^nter  without  iT.ntter  of  record. 
Tlar  here      Nny,  if  the  King's  title  be  found  by  office  to'an  Incorpo- 
ictf  foan*^' hereditament,  a$  an  advowfon,  he  fhali  ne  t  be  entitled 
tiie  hwR  before  feizurc ;  and  party  may  travcHe  the  pefcntatiooA 
be  enthlMl  without  denying  the  office* 

Sdre*fadM     ^^hcr'*  a  common  party  would  he  put  to  his  aftion»  the 

x<^ttifite>    ^'^S  ^^''^^      P"^     hkjdre  farias^ 

In  this  cafe,  1  repeat,  if  the  crown  foffers,  by  entry  or 
nfurpation  of  Lord  Egmmnt^  the  crown  is  in  the  cafe  of 
all  common  perfons,  and  mud  feek  ren^ciiy  ngainft  the  pcrr 
Ion  who  did  the  vr9ng,  and  not  againft  an  innocent  pem 
fan.t 

*Ihati«an  This  is  an  aiEk  of  parliament;  and  an  aft  of  parlbinent 
zs  « f  par-  the  particular  requefl  of  the  parties ;  and  nn  a^t  which 
^'v^"dif  ^^'o*^^  every  one  a  certain  diftincl  intcrcft,  independent  on 
tina  maU  ^  interefts  triken  by  the  others.  Either  it  muft  be  repealed 
pendent  in-  by  another  a£k  of  parliament]^  or  ail  the  parties  are  bound 
tcrcft«.      hv  it,  and  none  can  reibrt  to  the  third  for  a  recompenfe  for 

what  thcv  received  from  another,  without  fufficient  title» 
Fccajitala-    Finally,  I  conclude  from  all)  that  this  cannot  be  argued 
upon  the  principle  of  exchange :  That  if  it  could«  Lord 
Mgreimnt  muft  hrl\  evicV,  and  that  then  the  crown  would  be 
entitled  to  prefctit,  till  the  title  was  found  againft  it  by  office ; 
And  that  if  ihc  crov-n  had  a  right  to  refurt  again  ft  the  ct>l- 
lege,  on  cvi<f\ion  of  the  title  conveyed  to  them  from  the 
Duke  of  S^merffty  it  nuift  Hrft  be  evicted,  and  office  ibundy 
before  it  can  refort  againft  the  college  for  recompenfe, 
On  behalf  the  defendant,        Sojeant  Ktm^. 
Effate»«f      The  learneilSerjeantbeppnwith  ftatingthcrecord;  namely, 
th-panifj  that  ihcDuke  hflng  pofTcHcd  under  the  marriage  fcttlemcnt, 
•ndconvcy.     tenant  for  life,  of  the  living  of  Kirby^  the  cf own  Ixring 
felied  of  the  living  of  IVftrpUfdon^  jurt  earoti^^  and  the  coir 

lege^ 

i  l.ftr.  iu  prxro^ativam  tegU  «dmcuta  eft  ui  oc  luircditiUein  sdkvjus  toUat 
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Icr^e,  in  it's  collegiate  capacity,  being  ftd(cd  of  the  lir.ng  of 
Petworthf  the  Duke  being  defirous  to  exchange  the  living  of 
Kirb^  for  that  of  Pdworth^  as  more  commodious  to  him, 
and  the  college  being  willing  to  accept  in  lieu  of  jt  the  living 
of  ly^urpiffdorii  which  the  crown  was  ready  to  j^ant  to  them, 
in  confideration  of  receiving  Kirl^y  fvom  the  Duke :  That  to 
cffcchiatc  thefe  purpoics,  an  aift  of  parliament  was  made. 
That  the  crown  thereby  took  Kirby  as  in  exchnn-;.':  for  IVo'-" 
f}ff(kn ;  the  college  WorpUfdon^  as  in  exchange  for  Petworih  \ 
and  the  Duke  Fetworthy  as  an  exchange  for  K\rh^. 

That  the  conrr^ncc  had  been  made  under  the  aclnf  ^  r-  ^  ^^"^ 
liament,  on  the  fu|ipofition  that  the  Duke,  inftead  of  a  life  J^**^ 
iotcreft,  had  a  good  and  abfolnte  fee  to  pafs  in  the  advow-  kg  c  on  coo- 
foa  of  Kirhj^  and  which  fee  he  covenanted  to  convey  to    '^'^'  ^^si 
the  crown,  in  confideration  of  the  crown  conveyin  g  to  the  J^'^^"'^. 
college  the  living  of  WGrpkfdon^  and  the  college  to  the  Duice  vejafetttv 
the  living  of  Fetwarth.    That  the  E?.rl  of  Egumoiit  comini;  iHc  crown, 
in  under  the  general  faving  of  the  a61:,  by  a  title  paramount 
to  that  of  the  Duke  of  Smerfitf  under  w]\ich  the  crown  j*.  r 
claimed,  the  queftion  now  was,  whether  the  crown,  being  having  a 
defeated  of  that  title  in  confideration  of  %vhicn  it  conveyed 
Worplefd  n  to  the  college,  fhould  not  now  relcrt  to  its  ori-  ^^^^^^ 
ginal  title  xo  the  living  of  IVtrpk/din^  againil  the  coUcf^e.     .  r  %  i  * 

Ih'Hi''!  not 
rdbrt  to  the  coiiegc, 

ift,        college  could  not  have  attained  their  objcft  of  The  ad  nc- 
receiving  Warpkfdon  in  exchange  for  Fttwartb,  without  tlie 
tntcrpoutlon  of  Icgiflature. 

2dly,  When  legiflature  did  intcrpofe,  I  contend,  here  That  this 
was  a  trae  legal  technical  exchange.  ^^^^  ^ 

true  cx- 

•  3dly,  The  Icgiflaturc  never  meant  to  alter  the  nature  of  l^t^itwu 
an  exchange  $  but  to  leave  k  as  the  parties  intended  and  as  the  intent 
.  the  law  conilnses  it.  "-^^  P*^ 

Next,  lifaall  contend  upon  the  intention  of  the  lesiilature  Theinte^i: 

ilfelf ,  that  tl  ---    w..      .  ,  ^         .  .r.w.,. 

college  mdft 

'  had  a  good  fee  to  convey 
Kkbiu  according  to  the  mutual  agreement  of  the  parties ; 
unleu'you  wtU  fuppofe  the  legiilature  guilty  of  the  grea^eft 
injnftice  in  the  wwld. 

The  laft  matter  will  be  the  title  of  Lord  EgremotU:  And  The  title  of 
the  neceffity  of  a  legal  eviaion,  as  my  Lord  Egrtmnf%  title  ^^'^ 
b  incidentally  in  ^otion^  I  (hall  not  omit.  "^^^ 

That 
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J.rttlcton's      That  this  was  an  exchange — I  take  tliut  mentioned  from 
oeicnpiwn  jjffi^.fQfi  ^rj^         2  clciinitioii* but  a  dcfcription  of  a ptfticular 
cnlar'ca?c*'  cafc  of  cxch.iriL;e.    He  tlicn  goes  on  to  another. 
Definition       i'hcrc  is  a  uLriiiition  in  fimht  p*  103,  which  has  not 

copied  as  it  ouaiii. 

fr  nt  of  "  exchange  i$  a  mutual  graat  of  equal  iatcrcfts  odc 
ecjaal         for  Other." 

kitere(U  The  touchtlf)ne  of  allliraiiccs  dne«^  v  i^^v  ^  little,  "  A  mii- 
Scr'^  grant  of  equal  intcreits  ojic  for  lUc  other."  M'hc- 

ther  the  relative  article  may  vwAkc  a  Jilfercnce,  I  will  not  lay; 

but  I  cholc  to  take  it  ^rom  x\\z  fuunr.iin  hcati. 
Mutuality       My  brother  Tiys,  there  is  no  reciprucaliiy  \  no  mutual 
thc*w^rS   S^"^ — ^''^^  us  fee  what  the  aiSt  fays.    «<  An  act  for  dividing 
Anno  4  &   "  the  chapclrics  of  A^^r/A  r^'-^'^.Vand  Z.)//^^'/./;  Jroiii  the  parilh 
5  W.dtM.  "  <^;^  PetUKrih^  and  crcclint;  thrra  into  new  p  iriHies,  and 

**  for  fettling  the  advowfons  and  rights  of  patronage  of  the 
*V*ur**'^"  r':aoric5  of  Pdunrlh,  North  Cl^npel,  Dugtoti,  Ckivrr^ 
RiuTIv.a.i'  "  farfihamy  R:}ya!y  Worphfilotty  Kirhst  Overbhiv;^  aiul 
•ii'isatthis  "  Cattjij^  and  the  vicarage  of  I.j.ng  H,r,'-\y'^ — accordin-r  to 
mark.       ct  a  mutual  agreement  between  one  and  the  other  of  the 

«<  parties." 

Fr-m  the  Thus  fay s  the  title  ;  arul  of  neccflity  the  agreement  Is  bc- 
mcaning  twecn  all  three  t!i^  rcK>rc  the  reciprocality  is  bf!\vc\.'ii  nU 
r"of*th<f**  ^^^*"^^'>  tiirouohout.    My  broincr  fays,  the  word 

thing.  exchange  is  neceflarily  rcftrnined  to  two  j  I  don't  fee  tiic 
Exchangeis  rcafon.    It  is  a  word  of  mutuality.  And  Virgily  of  a  fwarm 

mtitiialiry^       ]^^^^^  \\.\v.y\no  from  a  tree,  fays  ihev  hunc  p<d:bus  per  mui^ 

aiid  mtttu-  V    ?  •  c  \  c 

ality  may    ''''  nexis.    Ap.d  in  a  conveyance      three  pans,  four  parts, 

h-t'-vr  n  J^nd  lb  on,  the  parties  mutually  agre-.\    Tb.e  coilti'/  01  Eton 
n>oic  iluii       much  ftipulates  and  contracts  to  convey  to  the  Duke  of 
S^jnitrfefy  as  they  ilo  to  take  from  the  crown  ;  th^'  crov/nas 
[  408  ]  ""'"^^h  contracts  hkI  fripidaies  to  take  from  tlie  Duke,  as  it 
does  to  convey  i(»  the  college  ;  and  the  Duke  a<=;  n^uch  con- 
tracts and  ilipulatcs  to  convey  a  good  aiui  abfoiute  fee  to  the 
crown,  ns  to  take  from  the  <  ollcge. 
Tliathcr^       My  brother  contends,  the  college  is  merely  neutrril.  How 
hismimiul  docs  it  up))ear  ."^  Not  on  tlie  record,  in  which  it  is  exprcJsIy 
^!^5^*"Jjf  cfn«t  MPr'<I  tbat  all  tliree  agree;  and  from  whence  it  origi- 
all  tl'.rcc.     nates  iignifics  not  n  tillic. 

Tlu:  tli:  It  may  be  iaiJ,  that  the  college  of  Etcr.  is  intirvly  iniio- 
eolkge.  no  ^^^^^^    j       ^^^^     .^^  j|  ;^  ^.^^^^.^     ^y^^^  ^1^^.  Duk'^  uf  Somer- 

cfr.trhiii  WHO,  1  am  |>erluadcd,  did  not  know  that  he  was 

the  xjvke.  a  luerc  tenant  for  life. 

1  never 
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I  never  .undci iiouJ,  where  there  were  llucc  parties,  but  Allfar- 
ihat  ^.1  ilic  iJdruci  wcie  cuuaUy  bound  to  look  to  the  title  of      "*  ■ 

11  *      *  tuil  cove- 

cathorlicr.      ^      ^  •  nauc.cqxial. 

The  lijxt  thing  is  of  mutual  iuiciuion.    It  has  never  yet  ly  bouad» 
been  iir!;ucd        tli.;t,  in  the  vitw  of  the  parties,  the  con-  ioolttowA 
tracl  was  rncAiu  jti.l  niKlcrilooJ  by  alias  ot  ciudl  intcrefts  ;  intrnrioo«f 
in  luj  event  it  tum^-d  out  other  wife  :  The  Duke  had  only  parties, 
an  citate  for  l;t^,  c;v^>c^i.iiit  on  the  death  of  the  Diitchcls. 
If  the  Duke  had  been  Icilcd,  as  lie  iuppofed  himfclf,  of  a 
fee,  there  is  no  doubt  they  would  have  been  before  the  ie- 
gilTuure,  as  li.ivin]^  uli  e4u.1l  intcrells. 

The  next,  and  the  great  force  of  the  argument,  refts  on  TheTcry 
this,  v/iiich  I  cannot  «ro  bv.        I  mwft  fee  the  verv  word , . 
cxcnange.      1  conceive  the  only  nieann-.g  ;s,  one  thuig  is  lUAcfiary; 
to  be  tiio  conlidcration  for  ihc  oihcr,  and  this  nieanin;j;  is  the  mc*^- 
abundantly  expreiled.    This  is  the  naturr.l  ni.a;i".n^;  ..t  i  he 
act  in  general,  fuppofmg  no  arguir.cut  to  be  Jra  vi;  L^uu  the  fh  ^i'mcrm- 
words  i  which  I  lhall  couililcr   by  and  by.     Thw*  cDwn      ctcw  m 
giving  to  Etoft^  C/c'iar^   Jrorpl/jj/i,  and  Fartr.  nn  R;\nl^  du.  cale. 
4rc  to  have  Kirby  from  the  Duke  ;   and  tiie  coil«-'e  ir.ter- 
changeably,  for  it's  part,  is  to  convey  to  the  Duke  die  rec- 
tory of  Pit'lUA'th, 

This,  therefore,  is  an  agrecm .  nt  for  chnnging  over  he- 
tWL*en  thefe  three  partie'^,  this  tuuld  ii  'scr  Ixive  beei\  con- 
L:nJ.\i,  as  no  exchange  as  between  any  ot  ihiJc  u.a  ties  and 
aiuan^er,  wj.rtijy'i^  therefore  not  as  between  rhemlelves. 

I  did  liiien  wiili  fonie  attention  to  luKi  whether  my  bro-  xo«if>-- 
fb':i  L  id  oeeii  more  fortunate  in  his  relearciies,  ai  to  the  ne-  rity  tn^i  uic 
c^iiiiy  of  an  exchange  bein  ;  only  between  two  j^erfons.    I  word  imift 
hivc  looked  into  Fuxhcrlu rt^   Ffrjoh,  i^c.  ami  I  cannot  find  rcafoa 
even  a  du'ftnn  why  it  cannot  he  between  more  tli m  two.     1  given, 
tliink  it  was  incunibent  to  have  given  a  reainn,  iis  I  d<>  not 
lind,  nor  hear  that  my  brother  h-As  found  a  precedent  wljicli 
lu^v^  lO.     Lord  CzkCf  in  BitljlrCih-^  rale,  lays,  the  reciprocal 
conii deration  of  one  thing  given  h>r  .mother,  is  tiie  i>ronnd 
of  all    and  fruui  tliia  i»  the  implied.  LUiiiidciauou  and  war- 
ranty r.::red.  ^  '  "    f  ^ 

Though  the  cafe  of  joint  tenants,  perlia{)s,  and  coparce-  Tenant  Li 
ner-,  (who,  thongli  they  have  leveral  iidierkances,  have  one  common 
freehold)  may  not  be  applicable  to  this  cafe,  in  ^^^^  ^*ngc  tho' 

tenant .  in  common  both  freehold  and  inheritance  is  dillirnSt.  buthfrrc- 
Nov'  tenants  in  con^mon  may  exchange  with  a  third  pericn,  hold  and 
wnich  ijoes  much,  1  thinl;,  in  proof  of  tlve  rcalbii  and  prin-  jjjj^^^'* 

ei;^  exchange  may  be  between  more  than  two.   No  c^^fc  ag^icH  it. 

»  ciplc. 
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ciplc.  tf  there  be  no  precedent  exadlly  conuncBdirate  wkh 
the  preient  cafe,  there  is  none  agamft  it. 

I  come  to  the  laft^the  one  for  other.**  The  tonch* 
ftone  of  afiurance  fajs,  the  one  for  the  other."  I  agree 
with  my  learned  brother*  and  Will  take  it  from  the  fonntaiiu 
It  comes  then  precifi  ly  to  the  cafe. 

This  Gothic  word  of  McamMum  is  much  relied  on.  Lord 
Csir^  I  admit*  is  clear  that  no  word  wiH  fupply  it }  I  do 
not  admit  Petkim  is  fb  clear  to  this  ;  I  admit  there  is  a  Sc* 
ttm  of  two  of  the  juftices ;  I  admit  it  is  lb  in  Fitzberhtrtt 
and  fo  in  Brooke^  the  one  £rom  the  other.  But  Ferkin  fays 
expreisly*  it  may  be  by  the  word  femutath^  &V.  or  word  to 
the  like  effeOf. 

I  maft  hen  iny  brother's  pardon*  for  laying  he  does  not 
Ibte  the  ;d  ■  ■  ■  -  253,  right.  It  does  not  fay*  it  has  been 
reiblved*  but  only  it  is  faid*  an  exchange  cannot  be  withouit 
the  word  excamhium. 

A,<a{e  has  been  cited  by  my  brother  'Bur!and,  that  if  the 
word  exchange  be  not  inferted  it  can  only  operate  as  mutual 
grants*  Therefore  if  by  deed  indented*  give  to  3*  an 
acre  of  land  in  fee*  and  grant  back  to  ji,  in  like  manner, 
this  cannot  be  good  without  livery  of  feifin.  But  iif  the  con- 
fidcration  had  been  ftated*  that  J.  gives  Blaci  acre  to  Bb 
in  conlideration  of  miie  acre  given  to  him  by  B,  and  this 
appears  upon  record*  then  fays  the  cale*  of  necefiity  it 
fhould  operate  as  an  exchange  i  as  if  ^e  word  ixcom^nm 
had  been  inlerted. 

Littletm^  in  his  65  /  faith*  it  behoveth  that  the  land  be 
equal :  For  if  one  gives  his  eftate  in  tail  fijr  another's  eftate 
in  fee*  this  cannot  be  good. 

Here  Lhthtm  doth  not  make  it  neceflary  to  nle  the  word 

exchange  he  uies  the  word  «  for***  to  operate  as  an  ex- 
change. 

To  prove  that  it  is  not  an  appropriate  word*  lands  reco* 
vered  in  warranty  are  faid  to  be  in  excam^* 

I  contend  farther*  that  whatever  might  be  the  cale  with 
rcfpc^lto  common  perfons*  with  relpcdt  to  the  legiilature  m 
greater  latitude  -mH  be  admittedj^  And  a  fee  will  pafs  with- 
out the  word  heirs***  by  2St  of  parliament*  and  in  con- 
veyance the  legiilature  does  not  grant  and  demile*  but  gives 
and  fettles :  It  Q>eaks  not  with  the  nicety  and  formality 
of  a  private  conveyancer*  but  with  h*s  own  dignity  and  ai»- 
thority. 

fivoor 
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Another  thing,  tlm  is  the  caft  of  the  crown.i  and  Ha&te  tfttKr  cifc 
9e  SI  wfetf  o£  caib  ^here  words  ViLl  rauft  .9  cdodUion  in 
iinw  oC  uHB  croir%  which  woiild  not  in  the  ckfe  of  si  tDic^  ^udion^"' 
num  pcriSmi  ,  '  ihdtbeiii 

But  I  dbodTe  rathcF  to  rely  oil  tlus  bdng  by  i£t     {^llla-  ^  '"""""^  <  ^ 
tnent  i  and  t  have  alreswiy  fubmitted  hiimblf  to  yoilr  Lord*-^ 
Ou^  tit  .ilk  of  [larliamctit,  framed  and  executed  apdii  the 
vil^paX  iiitentioiidf  (lie  partieft. 

Tha  iiegidatiirc  cottcioded  all  tbe  tiartiei  be&re  thetn  thteatofk- 
brdii^  aa  cftattf  ih  ieei  fo  did  th^  paiftks:  The  piittes  rflaton 
f^giUkt  «lk  ^xdiahge  of  thde  ^ibteai  as  of  equal  intefefb:  »<^F^ct» 
jfo  dt<l  thtf  l^inaturtf*  No  defea  wis  then  dlrcam^  of,  ei* 
thcrbfthekgiikatttrto^anydf Uiepahiesi  Whetberfrom 
Mimcff  orhoir,  Ikaown^k^  his  ghue  had  hdt  that  eftatej 
bf  mheritance  which  the  parties  and  Ugiflaliire  fiqppofed  he 
had.   It  isi)6kgiieft>  thepartiesimderftUKiafeewas  tob4 
brai^l  I  1  think  it  ik  demonftrable»  ^  . 

Thit  ^^dividihg  is  ftat«d  ak  the  title  to  be  qH  an  agree-  VntAbm 
tnent  b^t^wen  the  ;  ilrhich>  by  thi5  Language  mthe  thewwdt. 

ttutf^i  is  evidently  CtipfidM,  and  which  runs  through  the 
^holei  Now  the  tgpri^nient  in  coilt^nplation  could  never 
be  that  th^  cfdwn  ihotfld  give  an  eftate  in  fee  to  the  college, 
in  order  that  the  college  might  have  an  eftate  In  fee  td  the 
fiiikei  and  ehable  him  to  |^ve  his  expeCtant  pofllbiiity  in  a 
Cfettd  ftr  his  lift^  afeef  the  life  of  the  Duchefi,  to  th^ 
croiiriu  Itocamiotb^thcnicaningwhich  istobeintiinded 
ttf  mj  o^  the  parti^  and  ftilHefs  tff  the  legMbtURi 

'tkt  ennfequciiiae  then  is,  if  the  croVrn  gi&ve  a  good  title 
toafes  tothecolkgi^  thqr  otight  to  have  fifom  the  Duk^i 
the  cenfide^oa  Ibr  whitil,  in  the  undcrftandu^  of  all  the 
{Mrtlt^  ami  m  the  dtffini  of  kgiibltiilfei  it  was  given. 
thef  halt  not  thirft  €oefiderati<tti|  the  college  have  tiot  the 
tide  to  die  advowibof  lirhiichy  from  the  nature  of  the  i^poe^ 
tecnty  th^  took  duly  conditionallyi  if  the  crown  fboddhave 
an  equal  eftat^tff  fte  ia  exchanget 

The  kgidatute  aray  adopt  tlie  agreement  ct  the  pdb^ie^  tUtikt 
eTpeetally  when,  hoOt  imbecility,  they  cannot  ^crferm  them-  confbuc. 
Simi  aaitt  thecal  <^£  Eun  coUegei  And  when  they  have> 
the  words  U&d  by  legiilature  aire  to  be  liberaUy  conilrued,  wife  wedd 


bocpi^ng  td  the  intent  of  the  patties*   Loi^d  Coke  fays^  par-  ^rguc  an 
KamhOitmi  i^anunUm,  ariitrahitnhimp  aire  thus  to  be  con-  |' i 
ilnied*   And,  ha  conformitjr  to  this  rule,  I  beg  leave  to  ^^^"^ 
oblbrve,  your  Lordlhip  will  go  on  the  j^i^iei^  of  the  (h- 
tute,  upon  the  uitent  of  the  panics,  and  of  the  legiOa* 
toirei 

Cg  If 
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■ 

[  .41  i  ]  If  the  legiflature  had  underfiood  othenrire,  they  woUd 
have  left  the  Duke  and  the  college  without  their  affifttdcc  $ 
they  would  haTe<made  an  honourable  compenfation  at  leaft^ 
If  they  meant  to  deveft  the  heir. 

And  thty  not  having  relieted  atff  d^^^  it  Is  to  be  pie- 
fomed  there  was  none  then  thought  to  e»ft. 

The  aA  is  ^cilUry  to  the  agreement.  If  thii  defeft  had 
been  underftood  by  partiamenti  they  muft  ha^e  ghren  their 
aid  td  operate  an  inj^ftice ;  which  that  they  fhould  do  is  an 
intendment  that  never  iiiil  be  made:*  But  I  contend,  the 
cfnly  view  of  the  Ic^tflatilre  Was  tcf  ferve  the  ag^ment,  and 
to  pais  a  fee,  as  they  then  (uppofed,  in  ei^chang^  among  alt 
the  parties ;  and  the  agreement  fniHng,  the  aft  fails  with 
it :  And  no*  part  cait  ibrnd^  I  farthef  eOMezid,  without 
ihaking  the  legiflatui'e  work  a  imtngi  ■ 
■  How  fe  it  to  operate  ?  As  an  eitchafige  ?  Therfe  is  no 

Sualtty  of  elUte :  An  dlate  fbr  life  on  one  fide^  of  mh^ 
ance  on  the  dthef:  llierefbre  the  exchange  is  a  nulTityy 
-i!id  no  entry^  agreement,  acceptance^  or  tequiel):ence,  can 
make  it  goo5;    Dyer  353, 

'  If,  therefbfej  it  ftood  oh  A  eoininoh  law  tonveyaaeei  it 
would  be  null. 

Certainlyi  the  leglftatofe  ncvef  meant  to  give  a  tdfiicta 
fte,  nbf  to  aid  any  defeat,  in  a  cafe  of  this  kind; 

But  it  h  contended,  thii  Is  an  ^O:  dit  legiflatorej  and 
therefore  irMli^able  \  and  no  miftake  cifl  ibperlcde  it's  opc-' 
ration.  But,  taking  it  at  the  loweft>  and  lower  than  pcf^ 
Kaps,  for  argiiment^  it  might  bo  taken^  it  is  at  leaft  an  in* 
voluntaiy  dcceptk)'n  of  parliaihcbt,  -cemmitted  by  a  tenant 
for  life  taking  upon  himfdf  to  pais  a  ^  f  And  whefe  parlia*" 
nrent  aftilh  IhAviduals  in  their  contra^b  wkh  one  another^  « 
U  will  take  care  that  ah  innocent  .party  ihall  tun  fnSer  by 
another  jiarty  deceiving  them,  wheth^  willingly  ^bir  accU 
dentally^  by  a  falfe  ftiggeftion :  Aiid  if  there  be  fbch  a  de- 
ception, the  a^  is  void:  It  is  fure  enough  a  deception  will 
deftroy  the  cffc£k  of  a  conveyance,  ib  it  ck>es  a  grant  of  let- 
rertf  patent :.  And  where  the  party  himfelf  is  bound  in  con* 
Icienceto  rectify  the  miftake,  whefe  a  deed  would  have  been 
void,  where  letters  patent  wouhl  have  been  cancelled,  it 
would  be  fh^nge  if  en  v^£k  of  legiilature  Ihoiild  rivet  an 
riiftice  on  the  partieu. 

This 


1'i  conOrutPjv.  ley\>,  {(n.pei  fucicndi  at  nc  Ctli  frtt  ifijurijl. 
l.cget  injutU  juberc  flVHi|uum  frxfumimtur>— Ltx  cnim  iojufu,  aoa  dJL 

(^ivJ  ^h  Initio    ft  cnSvm  futtnvUa  htthiblUm  cooiiraiarl  potcft* 
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Tills  brings  mc  to  another  cpnfideration — What  is  to  be-  C  4|2  3 
come  of  the  chapclrics  ?  I  mull  be  uuderilood  to  contend 
that  they  never  have  been  rectories ;  that  they  have  beea 
chapclrics  annexed  to  the  livhig. 

1  do  not  fee  the  weight  of  the  objection,  that  the  officers  ^ 
will  be  indi<5lable  for  every  a£t  they  have  done.    I  think  not*^bc  difr 
they  will  he  ronlldcred  as  officers  de  faBo^  acting  under  an  turbcd  .or 
authority  fuflicicut  to  protect  their  acls  t  Ncithar  wUi  they  *ntcced«fti 
be  indictable,  nor  piinii liable  of  triefpafsi 

As  to  the  vcfting  in  the  htihy  and  his  lK*irs,  it  is  not  a 
peculiar  veiling,  more  than  to  the  other  pairties  *,  and  thi 
whole  was  luhjcct  to  the  condition  above-mentioned* 

Next,  the  length  of  time  for  which  polTcilion  has  cohti* 
nued  has  been  objected.  Tlic  Duke  of  Scmerjef  lived  till 
ibrty-eiglu  \  after  him  his  next  heir ;  nor  could  the  right 
be  kiK>wn  tiU  the  vaeancy»  and  accruer  of  Lord  EgrenMU*% 

To  conclude  this  part — II  was  unJcrftood  by  the  parties,  J^fSl^ 
and  by  the  legillature,  that  the  Duke  ihould  convey  a  fee )  wWt* 
\n  coiifidcration  of  which  the  crown  was  to  convey  an  equal 
eitate  to  the  college,  and  the  college  to  the  Duke.  It  was  an 
agreement,  1  fubmit^  for  an  exchange,  in  thd  true  legal 
fenfe :  It  could  not  be  an  exchange,  unlefs  equal  eftates 
paflcd  between  all  parties.  The  eltates  pafled  could  not  be 
equal  \  for  the  Duke  palled,  and  could  only  pafs,  an  eilate 
for  life,  for  which  the  crown  was  to  give,  and  the  Duke  to 
take  an  eAate  in  fee.  An  exchange,  then,  of  equal  cftates 
was  the  juftlcc  and  intent  of  the  agreement ;  this  or  no 
other  could  be  it's  legal  opcfation ;  to  this  the  legiflaturc 
meant  to  afford  their  alTiftance.  And  ihe  agreement  of  the 
parties  not  being  pofllble  to  be  ejected,  according  to  their 
intent,  the  intent  ot  parliament,  law  and  jilftice,  the  whole 
fails :  And  the  legiuaturc  certainly  meant  the  vrholCf  or 
nothing,  fhould  take  e^e(^ 

Next,  ^  to  Lord  Egremont^s  title,  though  this  is  incKlcn- 
tal,  your  Lordfhip  will  take  notice  of  it,  as  affcdting  the 
liile  of  the  crown  to  WarpUfdofu  He  eomes  as  a  purciialbr, 
for  a  valuable  confidcraiion,  under  the  fcitlt-inent.  It's  left 
as  a  doubt,  whether  Lord  Egremont  had  a  right  to  prcfont : 
I  think  it  could  not  properly  be  othcrwile  on  a  Ipecial  ver- 
did.  The  jury  could  not  properly  lind  he  entered  by  titles 
it  being  intended  to  be  left  to  the  court. 

I  tiorvr  tind,  if  Lord  F^rfm-nt's  title  was  good  before, 

that  mj  brother  contends  much,  it  was  taken  away  by  the 
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t  413  1  ^        ^        ^  fiviiig^  I  rely  upon  it,  it 

would  ndt  have  been  taken  away: 

What  legal  ef^Stkn  then  P  If  not  barred  bf  the  a£l^  bo 
cauie  he  has  d  tide  paranUHint  to  the  wEt^  and  b  not  namrf 
in  the  aa  deaily^  Ub  pMcntationisiitit  by  smy  odter 
hkdi  away, 

'fhere  but  be  nd  title  iii  the  croim; 
Bbt  it  is  found  upon  record  the  crown  ^  prefab  t 
fhall  cohtend  thb  can  operate  no  niolie,  if  there  had  been  t 
thouKabdi  than  il  toltitl^.    Vide  302  SaHeUl,  lAkfti 
6;  Co.  29.  Cneiifi  cafe,   roughen^  14. 
As  to  the  neceffity  of  office  found  in  genera],  it  is  ttbe 
tioftdi .    th^t  the  chmii  t^kes  by  record,  and  fliall  Be  devefted  iiy  ie^^ 
j^mfi  Bi-       .  5f  ij^^  ti^g        ^    devcftedA  Wheft 

iJcchfieki  crown  has  a  remainder,  and  die  mrticular  eftate  is  enft* 
^  Coven-  the  remainder  is  evi^ed  alfe.  Wher^  the  eftate  of  the 
try  and  cirowii  depcttds  on  a  condition,  the  condition  diichaij^j 
^ihcrs.  ^  'mvixi  has  Idit  its  eftate,  ^hboiit  office^  thoo^h  vcfteit 
before. 

It  appears  by  the  books,  when  the  crown  prefents  fay  a 
tTToiig  title,  though  it  has  a  right,  as  jurt  cufom^  when  i^s 
real  title  was  by  hp(^  inch  prefentation  is  nttrely  voidf  % 
firtimi  therefore^  whefi«  there  is  no  title  at  all.  And  vbx^ 
pation  of  title  ihail  not  be  intended  of  the  crowti|  botta^ 
ther  the  prefentation  fhall  be  as*  if  it  had  never  beoi  madei 
not  voidable,  but  void* 

I  hope,  on  the  whole,,  your  Lordfiiip  will  confidei^  tins  a^ 
an  mtended  ftipolatioh ,  by  way  of  exi^qge,  that  die  leg^ 
lature  adopted  it  as  fadx;  that  as  an  exchange  it  nnght  hate 
been  good  at  common  law,  if  the  Snke  had  re^  eonvejred 
what  he  was  underftood  to  cohvty,  and  took  npon  himlHf 
to  iconvey ;  that  however,  he  not  having  done,  nor  havh^ 
been  able,  by  the  n^tture  of  his  eftate,  to  do  this,  there  if 
no  exchange,  there  being  no  equality;  that  therefere  die 
agreement  £Uts,  and  beiiig  a  mutual  entire  agreement^  moft 
fad  in  the  whde  M  in  part ;  iad  that,  the  a^:,  bebig  menit 
only  to  give  it  aid,  if  it  had  been  iii  it's  nature  fup^rtabk^ 
foils  with  if— and  that  the  crown  has  not  beos  promtizre  Ki 
prefcnting,  though  iHthout  Wf  office— and  diat  itV  orii^nal 
right  /hall  not  be  taken  away  widioat  coitfiderlttioiiF--:^^ 
is  too  much  to  fay,  the  crown  ihall  be  <^vci»  tO  a  recom- 
penfe  agamft  I  don't  kilow  who*   And  that,  thettfore:^  the 

COQII 

*  Mf liar  ctloftiff  eft  di^lipofitbbyiifBaB 
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court  wIU  concur  in  thinking  the  crqv^  H  osigiii|il 

ibte.  •  •    •  -  • 

Mr.  Serjeant  Burlandi  in  replication— r My  brother  fays,  [  4^4  ] 
that  what  I  tiuotcJ  as  a  definition,  from  Littleton,  of  "  . 
the  wqrd  exchange,  is  not  ^  definition,  but  ^niy  an  in- 
fbmce;  and  to  this  purpofe  cites  a  paiTage  out  of  Finch. 
I  do  not  fee  the  diftin€kion  between  Lrttieton's  idea  of 
an  exchange  and  that  of  Finch ;  and  that  in  the  touch* 
ftone,  I  think  docs  not  var)'.  There  is  no  hint  thaft  I  can 
find  hi  an^  of  the  books  of  an  cxchfiuec  be^iifpen  n^r^;  thsa^ 
fwo.  *     '  *    *  • 

It  would  be  very  extraordinary  if  no  notice  had  been 
taken,    ixjrd  Colt,  in  a  chapter  or  two  after,  fpeaks  of  the 
fdifFercnce  ana  agreement  between  partition  and  exchange. 
And  where  Littleton  faith  partition  may  be  between  tliree,  • 
he  never  fays  a  word  of  exchange  polTible  between  three. 

One  for  pther,**  in  fenfe,  and  propriety  of  language, 
muft  be  the  fam^  as  one  for  the  other,"  to  make  any 
thing  of  it.  One  for  other  I  apprehend  to  be  bad  Englifh ; 
un  pour  outer  I  apprehend  to  be  l^^d  Frcj)^ ;  Bi^t  the;  rcla* 
iive  muft  be  underftood  in  both^ 

The  prown  is  noniinally  a  party^  but  fubftantially  the  par- 
ties arc  the  Duke  and  the  college.  With  tl^  cro\yn  the 
college  mac|e  agrecnicnt|  u^lefs  it  be  a^reexi^cnt  tore<* 
^cive. 

I  contend  ftill,  th^t  nothing  V»ll  P*^*  ^^^y  of  exchange, 
V  the  word  ej^change  te  not  ufcd  ;  unlefs  by  livery  an4 
fcifin  :  The  operation  of  this  word,  therefore^  is  pup^y  tq[ 
4|void  the  neceffity  of  livery  and  fcifin. 

Put  a  common  pcrfon  in  the  place  of  the  crown.  A 
writ  of  right  of  advowftn  brougl^t  by  Lord  Egrermnty  who 
was  the  p.irty  to  vouch  ?  the  college  could  not  vouch — Who 
is  to  vouch  ?  The  Duke  of  ^merfet  and  his  heirs  i  not  a 
third  perfon.  What  are  they  to  recover  in  value  ?  What 
was  given  by  the  Duke.  The  Uving  of  WorpUfion  was  not 
civen  by  the  Duke.    "      '  ^  * 

It  is  faid,  tenants  \n  common  may  exchan^,  an4  tfcat  ^^^^^^j, 
this  is  the  moft  fimilar  cafe — I  am  glad  it  is.    They  make  c<«nmon»U 
but  one  party,  [cui  curia  ajfi^ftf]        if  ^^ey  pals  an  eftate  together 
in  coinmon,  they  take  back  an  equal  eftate  in  common,  as  bfitfloe 
tenant  for  life,  and  he  in  remainder,  ukc  back  eftatcs  for 
life,  and  in  remainder. 

My  brother  admits  the  ai^thoritics  in  Fitzherhtrtf  Cch^ 
and  all  the  books,  about  the  neceffity  of  ufii^  the  word  i 
but  he  fi^ys  Pfrkim  does  not  require  the  wortl  excamhiiuit^ 
but  fays  permutatio  may  be  ufeJ,  or  any  other  word  equiva- 
lent 
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Imlt  to  txchzngt ;  that  isy  if  there  be  any  other  word  in  Latin 
equivalent  to  ixcambium^  if  there  be  any  word  in  Engliih 
cqniTaknt  to  e^hange,  if  there  be  an  leqyiv^Ient  word  to 
r  415  3  l^hich  jt^e  law  annexes  the  iame  i4ea>  it  will  be  ufed  as  pro^ 


That  one  .  Suppofins  it  Were  pemmuam.  for  jnftance*  But 

other  d^cs  g^^i^^g      l^od  lor  anpthcr  dbes  not  operate  a^  an  exchange. 
P^imAiu  My  brother  would  contend)  that^r  is  the  opeF>tive  wprd; 
^^J!^^  Ibr  IMiktm  hasruftd  «f  one  for  another^"  at|d  n^uft  mean 
w^sc^ge  43ichang^   |(  metna  U  th|!^e».  bec;a\i(e  he  was  fppking  of 
•xchange  in  the  ve^ pla^;  Jh4|  if  he  ha4  been  (peaking  on 
another  fubjc^t,  would  one  for  other  olF  Itfelf  have  implie<i' 
an  exchange?  14oi  for  then  sui  exdiai^e  would  be  if  an 
<ftate  for  lifis  pafled  Ibr  a  lee  $  which^  however,  my  bron 
(her  admits  cannot  be  an.  exchange*  becaufe  it  is  not  an 
Mutuality  equal  eftate*   Equality  of  eftatc  is  one  requiiite.  ic^utuality 
twrpmic.  ^  «nuM  ej^ghaogc  .njttft  b^  ^ipjtwccn  twc| 

«miy.^      parties  only,  ^  !    .  •     .  • 

TheiBteo-  The  conftru^oit  of  the  ack»  he  gontend|5»  ^luft  agre< 
tio(i  of  the  ^irith  the  intention  of  the  parties  $  this  I  admit*  Tiie  prc- 
tob^^"^  amble  declares  the  imenUon  of  the  aa  is  the  dividing  oT 
fwtstAhy  the 'chapelries,  and  (ettling  of  the  a^^p^wfons.  iCuna,  the 
dtSuniyiag  dividing  the  chapeHes  is  not  vn  the  pt^camble*  This  is  a' 
J^^2*^^miftake  of  my  brother  Kernpe'il  M  jq  fettling  the  advow^ 
/  foas^  then:  that  would  not  be  anfw^edby  a(^iihil;Uittg  th^ 
'   .       of  parliament. 

As  for  ivmedyy  I  apprehend  i|  will  ^ot  be  cpntquded 
^  ihe  Duke  of  Scmer/a^s  oxm  are  ncit  ii;i  a  condition  to'  maka 
amende :  And  the  college  woul4  be  gp'eal\y  injured  if,  fbf 
the  bad  title  conveyed  from  tlie  Duke  to  the  crbwni  tg 
which  the  colk^  were  ftr^ngers^  sunei^di  yrcrt  to  be  requir^ 
cd  from  them.  V 
jfwd^eBt  CWcf  Jitfi&et  Jk  Grty^X  find,  on  conforlng*  we 

*  *gree  in  opinioii,  vA  iriU  give  no  £irther  trouble,  thougl) 

#e  are  always  glad  Iqhear  you.  It  may  be  |iecc0ary  to  llat^ 
the  outlines  of  the  cafe. 

Settlemen^Mate  to  the  Duche^  for  }iie;  to  himfe^ 
Ibr  life  i  remainder      iciPSi  iq       mal^  i  r^n^det  td 
danj^ters,  in  tai]« 
'n^tt  Dul(«  of  M9ni$rft^lQA  the  retoj  of  Pffwsrtb  witLt 
,    in  hb  manop,  and  was  yeigr  defirous  to  get  it ;  iiic  crowq 
engages  to  give,  not.ftf  it's  own  ipterei^  a  very  conmodi- 
otts  living  to  the  cotteg^,  for  which  the  college  was  tp  con^ 
vey  Pehmrtb  to  the  Duke,  and  the  Duke  to  convey  in  'vali 
lue  to  the  midair  The  college  could  not  convey  withoa^ 
the  ad,  '  '  / 
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The  Duke  had  a  farther  obje£t,  of  uniting  three  parlih- 
t&i  wliich  the  other  parties  had  nothing  to  dd  with. 

The  IcgiilaturCy  therefore«  make  a  conveyance  !}y  vcdmg 
and  fettiingi  with  a  faving  to  rights  other  than  of  the  par-^' 
tics. 

The  Earl  pf  Mgfimonf  lias  his  clauQ  lender  the  daughters^ 
by  yuhie  of  the  carriage  fettletnent^ 

Th^qrown  prefcnts  upon  the  d!(hirhan<;ie  Ljaird  £f^f^  [  41$  3 
fnonty  the  matter  having  refted  from  1692  to  I7<$0. 

Que  ft  ion,  WTi  ether  the  old  right  of  the  crown  ftands  to 
jhc  living  of  ^6>r//^/:^r,  aj^ainft  the  college  ? 

The  right  of  Lord  Ugtemnf^  V^^?      i9iving>  ftands  af 
jf  the      had  never  been  made.'  "  '  *  7 

In  the  conftru^tioi)  of  private  a^  of  parliament  c  -rc 
Xo  go  on  principles  of  common  law,  applied'  to  the  fubje^. 
Tf  the  intet>tion|  thefefixrei  'w;|s  to  make  a  partltioQi  or  t%t 
chimgc,  the  incidents  wfll  fcflow  accordingly. 

It  has  been  faid  it  is  a  queftion,  whether  the  legi^ature 
piaking  this  conveyance  was  not  to  follow  the  confequcnccs 
of  exchange  in  it's  equality-^ne  of  whicht  it  i*^  r:uJ,  is 
that  an  ev^^on  by  one  part^  fhall  defeat  the  whoie^  ok  i/^ 

Excha^i^e  ip  a  poifeflbrj  .a^|  and  hf  common  law  might 
pafs  by  parol,  and  without  uvcry  andfeilin;  and  though 
ibis  1%  altered  by  the  (btiite  of  nrauds,  ret  It's  other  inci« 
dents  remain. 

It's  not  i)iecefl^  to  fyr  irhetl^ef  ^  word  exchange 'far 

peccfliin'. 

It  will  be  proper  tQ  fay  what  is  the  nature  of  exchange. 

it  has  been  Paid,  if  tenant  in  t^il  exchange  i^ith  tenant *ia 
ee,  and  the  heir  enter^  the  whole  is  defeated.  '  '  ^ 
It  is  not  necci!ary  equal  eflates  fhould  f|e  ill  the  pcf fons, 
but  the  eftatcs  given  mtift  be  equaK  " 
'  |t  is  obfervable  that*  no' ^rljitrary  cffeft  is  derived  from 
exchange  %  but  the  eft^  'miift  be  dcriveii  Ifom  the  reme* 
jUes.       -    '  ^ 

^  ke^try!s  one;  which  is  entire  ^nd  indiyinhle,  an^  • 
therefore  if  a  ^t^jh  evi^ed,  though  onl]^  of  a  life  cftate, 
yet  he  muft  enter  on  the  whole. 

This*  condition  of  'reinby  is  not  given  to  9  ftrtnger ;  for 
U  proceeds  on  privitjr — but  ^infl  a  Granger.  *  * 

Suppofe  now  the  lecon^  party  impleaded^  he  vouches  the  * 
other  \  vouchee  falls  ;  recovery  in  value  pn  tanie  only  :  And 
tJuit  fpeciiscally  of  the  lands  only.    '     '  ^  " 

It 
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L  4^7  3  lineal  only,  and  not  collateral:  For  pro<:ceding  on 

qperacion  ui  law,  the  l^w  wiUnot  iiitrod^c^  ^iici^4  <#c£U 
of  collateral  warrantry. 

Another  remarkable  ciroimfbance  is  tills,  that  though 
afts  for  cftablifliing  exchange  arc  very  frctjuent,  yet  ilicy 
who  h^ive  qvade  this  ^c^  hav^  made  no  mentipa  of  CX» 
change. 

Take  it  a  litttc  ftrther— And,  to  confider  It  tiiilmctij^ 

let  \\s  take  it  more  fuminarily,  as  on  lands. 
AAtof  a  in  cnnfideration  of  a  gr;int  from  B.  infeoffes  C,  ivitl> 

ihird  party  w.iiimiiy;  C.  infcofl's  B.  with  warranty  j  B.  is  iiii|)lciAJc4 

cannot  vouch  A.  who  takes  nothing. 
5o  here  B.  the  Duke  of  Sonierfit^  cannot  vouch  A.  the 
collepc,  becaufc  JL  never  had  the  lands  j  therefore  the  lofs 
remaijis  at  homci  therefore  the  lofs  is  yf  t  v.  here  it  fliouid 
'  be :  The  lofsrcmairs  xvhere  the  bad  title  was.  If  B,  has  nq 
^ets  the  lois.rcnw^  wi^  C*  w^ur^e  dfe  il^ould  it  re« 
jnaiu  ? 

In  a  more  ilmilar  cafe — fuppofe  fecurity  for  an  e{latc  jnad« 
partly  by  money  paid  by  feoffee,  and  partly  by  fecurity 
given  by  a  fvrangpr.  Seairity  of  the  (Granger  fciiUng  v.  .11 
jTOt  cvidt  tl\e>  efiate  of  the  third  |Krlon.  Snppofe  a  con- 
vcy.incc  to  pics,  (without,  extrao*  lln.iry  Lovcnant^)  f  .^ch 
conveys  for  his  qwa,  the  cafe  wouid  be  tlie  fume  a 
miftake  in  the  title  of  one  of  the  parties,  unlefs  particu- 
larly guarded  againftj  would  not  dfic^  a  third  pcrlbn. 

liow  doei  this  aiTe<lt  ^hc  cafcj  and  how  agree  with  it? 
£xa(ftly  viiCats  UQi:ii!h\ 

.  This  is  the  more  reafDnablc,  confidcring  the  circumRan- 
ccs  of  the  cafe.  It  qiuft  have  originated  from  the  Duke  of 
Scffii'rfi'i  :  The  crown  had  uu  iiUerrli. 

The  fatally  ftttleincnt  was  in  the  hands  of  the  Duke. 
Suppofe  it  had  been  before  the  parliament,  they  would 
have  t;^kc^  i^'ri^a  and  f^tijed  I^awor^  Vft  the  fan^  man^ 


ncr 


The  maxim,  n'j  iftter  alios  acfa  altert  rtSffft  n(ft  ^f^hct^  is  of 
weight  and  application  to  this  cafe. 

The  inconvenience  which  would  arlfc  from  crofs  warran- 
ty, as  well  as  crofs  rcniaindefSi  is  a  realoa  why  we  diould 
not  labour  to  introduce  it. 
C  3*^  3  It  is  faid,  this  is  not  the  fame  zz  an  eft^te  m  lands,  an 
ad vowfon  lying  in  grant.  It  rnay  be  neccffary  to  have  a  dif- 
ferent mode  of  con\teyance,  but  the  rights  are  the  Xame. 
And  I  tl^ink  the  crown  being  a  p^rty  make$  no  diffd'* 
cncC|  ciwccut  in  tlie  t^fu^c  of  prQC^^dling, 

What 
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What  dqe9  tlifs  faying  4q  ?  It  mM»  ^  d^te  defcafiU& 
IpbiA  9tbenvi&  voiild  have  bca^  i;i4iBlbGl||e :  And  Loi4 
J$^fvyMii/ tabn  Us  benefit. 

I  do  jMic  tailx  k  ^  matqnal  k  what  Biaiui^ 
td;  For  a  1^  letriiSUoii  <ifi  record  wwdd  ixit  have  afefted. 
ihecdUeiKr  *  . 

Ther&f«  jupcusMT*  I  diSaki  ought  tp  be  tb9 

Tbe  WHQ|.|L  coff%^  of  the  fime  opuiiai). 

a. 

NOTICE  of  bail  in  Hatton^ety  Middhfex,  hdd  fuf, 
ficient>  without  tiaming  any  parifh,  though  thenam^ 
IS  changed  wtt^Q  t^e^  |WO  vea^rs         iiatUM^anU^i  tq 

Conitables. 

IK  the  ca&  of  conftables  chofen  at  the  leet,  to  ierve  for 
the  hundred,  I  have  6tii)4  the  further  ai^gunsents  and 
*4JMnioii  of  the  court. 

Mr  Dunning  obferved,  that  when  the  qaefllon  was  lad 
before  the  courts  it  had  been  fo  fully  ar^wdj  that  there 
^kl  be  no  need  of  enlargement, 

He  obfenred,  (hat  liabiuty  to  being  tythinc;man  could  not 
of  ttfelf  be  any  c]|emption  from  being  conihble :  For  that  i( 
|S  only  the  fame  juriiili^ony  tH  iliSatnt  extents. 

And  here  the  larger  dil^ft.  comprizes  the  whole  of  the 
Other ;  fo  that  the  Sfiicuhj  would  be  no  more  for  the  con- 
jun^n  pf  two  olgces  in  one  perfon  than  from  the 
office  of  conllable  to  be  executed  by  that  perfon, 

That^  is  liable  to  do  fuit  at  a  coortJect  one  day  in  the 
year,  is  not  furcly  reafon  of  general  exemption :  And  be- 
ades  it  is  dated,  that  by  cudom  the  refianU  of  the  manor 
have  been  acc^komed  to  do  fuit  at  the  court  of  hundred. 
We  don't  home  upon  him  for  non-perfqrmance  of  fuit,  but 
for  petfomance  of  the  duty  of  conClablei  to  which  \yf  the 
ibting  upon  the  verdia  he  Is  bound. 

The  exenuitioii  will  extend  to  all  the  ireiisints  of  the  leet, 
if  the  claim  let  up  be  allowed  %  the  leets  may  (tm  throughout 
the  hiiiidreda  and  then  this  ex^ptioii  applyhig  thus  to  each 

leet 
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kct  in  pa]rdcuUr>  aiid  tp  all  in  general,  thcKf^  vUi  be  nope 

t©  fcrve. 

Lord  Afarr.rfi^U — Mr.  Duttmngy  wc  would  fjpare  you  anj 

fllpuld  be  glad  to  IrTiov- '^rhrrr  the  doubt  js.  * 
Contended  cm  the  nrluT  lide,  that  the  defendant  owes  no 
fri'x^.ce  to  any  other  ieet  but  that  in  which  he  is  rcfiant  s 
and  that  docs  fiol  owp  tq  tbc  hundred  to  ierve  as' con- 
ilable.      '  '  " 

That  the  n  iturc  nf  a  court  and  the  reaibns  of  cftabllfhing 
it,  were  for  exemption  from  fervice  out  of  the  lect ;  that  as 
a  lect  wns  originally  deligned  ^o  form  a  common  focietjr  oB 
pcrfons  anfwerabic  for  one  riOQthcr,  anciently  a  poibll 
reiiant  of  the  leet»  might  not  leave  it  without  licence  fironi 
the  lect. 

That  generally  a  pcrion  of  an  inferiw  leet  ihould  not  be 
Ijsitiic  to  do^  ioryice  to  a  fuperiorft 

Coie,  on  tfMgna  charta  and  tl^e  fiatute  of  ^laclebridge, 
that  t])e  chief  }^e4ge  w:is  to  produce  the  red}  ^d  tiu; 
pledge  who  was  fo  called  chief  was  the  CQnibble. 

That  there  had  been  great  variety  q|Hnioni  or  contra^ 
nety  bettreen  ipy  hoxd  CVZvand  Haie  ^j  that  the  latter  was  of 
opinion,  the  cohftable  of  the  hundred  was  of  andent  in- 
fiinttlou,  antecedent  >q  any  ^at^te  jfX  \^n\g  %  (b^t  Lord 
Coh  thought  it  came  in  by  tl;e  ilatute :  That  perhaps  the 
di  Terence  might  be  reafonably  folved  1^  f?iytn^>  that  the  , 
high  con  ft  able  was  pf  new  uiftjtutifin,  ard  not  anciently 
diiUnguidied  kossi  lhe  cpnilfibW  Qf  Mip  hundred,  for  thi^ 
annrntly  there  were  noleets  tut  of  the  hundred.  *  ' 

Tha^  the  ancient  poim  of  punching  was  only  by  diilrei^ 
when  prefenf,  or  by  amercement  )yhen  abfent. 

That  KM4  1 1  Mod.  and  Frtenmn  were  books  of  no  au- 
th^>''ty-    [I-prd  A^ausfiftd  woulcl  not  allow  this  of  the  laftj^ 
and  faid  IVJr.  HepkitUy  a  friend  cf  h\r,  would  frequently  infil^ 
-  /v  A'inAii^s  Repqft^  to  be  the  bell  of  alij  and  that  i^e  iUmrelf 
thmight  very  irony  of  them  ^ycU  reported.] 

Upon  thi*  it  was  obferved^  ^hat  as  to  Kihl^  and  ir  Med. 
they  \vrrre  not  only  defc^iivq  in  ^ufhority,  bijt  tliat  in  Kebie^ 
I>)r»l  liiilt  had  been  inadt'  to  contfadiA  hin^ftjf,  and  in 
/  i  Mod*  to  talk  very  unititeUigibly  a  dUlin^io^  between 
bi#rough  and  uplai)d  towns  \  and  t)ut  admitting  ^tw  rnck  of 
«:rhorityy  it  is  very  firange  he  ihould  be  the  ojuly  Reporter 
r»f  authority  who  had  fi'pported  the  Opinion,  and  (u  many 

the  Ij'  tt-  authorities  to  the  contrary. 

^  to  the  r^irdifig,  that  the  jtiry  was  to  find  ia^  and  no^ 
n.tdcniTu£  Uvts. 

It 
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ft  docs  not  appear  any  umrilling  pcrfon  was  ever  forced 
to  cocue  in  and  fcrvc— the  mere  ufe  of  the  word  cuftom  will 
not  fatisfy  the  cgurt^  they  meant  to  find  the  cuftom  in  the 
{^ft  of  law. 

'  But  that  they  only  take  it  in  the  common  acceptance  of 
the  word  in  the  country,  and  in  common  parlance ;  thitin 
^nother  part  they  had  ufed  the  wprds  ipunemorial  ufa^e^ 
which  here  they  would  not. 

liprd  MansJield-^Xi  I  take  it  right,  there  is  no  authorltj 
or  diftum  that  the  rxllants  pf  a  Icct  within  hundred  arc  cx- 
Cufed ;  much  Icfs  that  good  not  by  cuftom  that  they  fliould 
fcrve.  On  the  other  hand  there  is  the  exprcfs  authority  erf 
the  cafe  of  Key  rjepof  ted  \>y  hiro  booln :  And  If  both  the 
worft  reporters  that  ever  reported,  yet  if  thqr  ftatc  a  Terj 
Ibng  cafe  the  fame  way  in  the  f^nfible  part,  and  alio  in  the 
|c&  material wquld  you  have  me  ^l^ink  two  bad  rqHnters 
can  ccmcnr  and  agrcci  in  faying  the  choice  of  conflables  fs 
no  article  of  the  leef,  and  *  therefor^  no  excofbthat  they 
were  i^hhi  atiother  ket  $  tan  I  bdieve  they  would  conculr 
hi  faying  thls^  if  fio  fttch  thing  had  ever  lieen  faid.  1 1 
Mod,  goes  fo  firr  as  to  lay"  that  the  choice  of  conftaUles  is  no 
article  the  leet}  that  If  the  general  exetnption 
isuled>  yet  prcfcripthin  would  make  it  good. 

As  to  the  cuftom  I  thiiJc  'they  have  Ibtmd  Aifficiently  on 
the  words ;  and  no  'man  can  doubt  the  meaning.  I  fhoulcl 
be  ibrry,  if  I  could*  help  it,  to  fend  them  back  to  try  it  all 
over  again.  .They  fina  thae  hath  been  a  court'  Keld  from 
iime  WDeref>f.  the  memory  of  man  runneth'  not  to  the  con- 
trary :  And  that  by  ancient  cuftom,  conftaMes  Were  eligible 
and  ele^d  in  the  cpurt  leet  of  the  (aid  manor,,  from 
amongft  the  refians  of  the  n>anor  to  fcrve  as  conflables  for 
the  hundred:  l^iiey  'find  aQ  ancient  cuftom  in  a  court  of 
Immen^orial  fxiftence ;  the  cuftom  is  to  be  intended  as 
coeval  with  its  exiftcnce-^if  not  the  jury  vrould  have  found 
OthcKwifeand  ftated  its  beginning. 

Mr.  Joftice  jificn  obfbrved^  that  a  man  might  not  be 
liable  to  do  fewice  at  two  leets  in  the  fame  rclpe£t5,  and 
thdrefbre  notto'find  pledges  at  two  leets :  But  that  the  con** 
(bblc  was  an  article  according  to  Haie^  hot  within  the  leet* 
Yide  Shwef't  caiesy  Btttefworth. 

Mr.  Juftice  WilUs  fud,  that  it  appeared  firom  the  calc  in 
Ktble^  that  the  exemption  which  might  be  claimed  only 
operated  fro  tatffp*      •  * 

New 
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A  C  T I O  N  upon  ^  policy  of  ioinraiKii  from  Grcwda^ 
to  London,  with  the  ufual  coTpoant^  and  that  tbe 
2hi  p  ihouM  fail  to  and  £rpm  Greaada* 

The  fhtp  failed^  and  on  hb  recnni  the  captain  flopped 
aft  Antiguai  meaning  as  it  appeared Vm  the  ftatc  pf  tlic  cri- 
dence  to  go  home,  and  not  to  continue  captain  the  whole 
voyage.  The  ih^  laid  at  ^nchcir  off  Alitiigii^  thixJSf-fix 

The  (hip  on  return  vns  loft. 

Qoeftion:  Whether  thb  a  deviati<m^  Ove  fide  Lon^ 
M^Mtfield  ob(erved,  contended  that  every  innocent  dd^ 
was  a  dcviationi  the  other  that  a  deyiatipn  muftbeacrime; 
his  Lordfhip  reported  his  directions '  to  the  jory*  I  toli^ 
them  the  infored  was  qblig  xl  t  ^  find  a  capt^  or  perfbn  to 
take  the  condu£i  of  the  teficl  ^  that  it  appeared  tins  dekjr 
was  owing  to  the  ftayinc;  for  a  mate.  At  that  time  in  mj 
own  mind  I  was  inclined  to  think  it  a  ^Cfi^tioilt  tint  I 
ittot)|e  jury,  they  found  it  no  deviation. 

Mr.  Wailacf^ThaX  the  captain,  in  doubt  of  the  abilities 
of  the  mafler,  endeavoured  to  get  a  mate.  That  theihip 
was  becalmed  off  Dominica  s  that  the  captain  cndea?wit4 
in  the  mean  while  to  get  a  matei  but  laHiiig  went  to  An* 
tigna  dirccUy.  That  there  was  no  exprefs  deviation,  for 
that  it »  not  pretended  the  fliip  was  out  of  the  line  of  her 
voyagey  no  time  fpent  in  txade  for  himlelf.  Nodung 
mttte  was  done  than  xrhat  proper  care  required  to  pre* 
>  vent  the  lols  of  the  vefiel  \  amd  nothuxg  nM>re  than  fettiDg 
the  mafter  on  Ibore  and  returning  direflly.  As  to  accident 
tal  circnmftanccs  of  what  ftorms  he  might  either  have  fallen 
into  or  avoided  by  this  neceiiary  and  pnident  ftcp^  thai  thi^ 
will  not  vary  the  cafe. 

Mr.  Dw/jw/^j— fhat  there  was  nothing  to  vaiy  the  cafe 
as  before  the  jury  and  that  to  them  it  was  very  properly  kft  \ 
*    that  the  delay  was  (or  the  interel^  of  the  perfons  concerned 
in  bringuig  this  action. 

Mr.  Mamfield^YoT  the  new  trial. 
[  422  3     That  the  evidence  went  fufBciently  in  proof  of  a  devia* 
tion  \  that  whether  by  going  lifty  or  an  hundred  leagiKS  out 
of  the  way,  or  by  loitering  in  the  harbour,  it  wonld  be  all 
,  alike.  ^ 

That 
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Til  at  the  groiiiui  was  altered  from  V*hat  had  been  taken 
iTpon  the  trial  ^  tor  then  it  hid  been  attempted  tojuUiijdv 
dcviHticn,  but  now  t a  prove  there  was  none. 
*  As  to  ncccilitj:,  whieh  w.i:  tlie  ground  on  whidithc 
tain  himicli  had  rcftcd,  he  might  have  got  a  mate  at  Gro 
md2  i  that  it  was  no  excul'c  that  the  men  in  the  vefiel  were 
not  capable,  for  proper  men  ought  to  have  been  provided 
when  they  fct  from  the  port  of  departure.    He  concludal 
"With  obrerving^  that  he  thought  the  jury  were  men  not 
much  acquainted  with  queltions  of  that  fort;  tawhidi  iUr- 
W<:flace  aoiwered  that  One  of  them  wsis  a  captain  (»£  a 
himielf. 

Mr.  Bear  croft — ^That  it  it^as  a  very  plain  cafe  for  a  ncW 
trial,  and  that  if  any  thing  better  had  been  poifiblc  to  have 
been  faid,  Mr.  Wxiliace  would  never  have  eiidcavoured  to 
-  excuic  the  deviation,  b]^  fajing  the  Captain  carried  ou  no 
iradc  for  hlmieif. 

Lord  Mans  fie} d — ^The  inclination  df  my  mind  is  much 
the  fame  as  on  ftimming  up ;  but  I  doubt  on  fuch  a  cafe 
when  the  jury  hive  found  the  verdict  whether  there  ihould 
be  a  new  tri.iL  They  fet  Tail  from  Grenada,  no  necelHty 
for  dels^,  if  the  mafter  had  been  flck,  or  one  of  the  men 
died,  they  might  have  delayed  twice  as  long  without  anf  ^ 
gnnkad  of  complaint  from  the  delay. 

Thtve  has  been  no  frjnd,  no  intention  of  carrying  oji 
tra4e  for  thcmlllves,  this  does  not  indeed  alter  the  point  of 
taw  y  but  ma^  alter  the  reaibns^  for  granting  a  new  tjdal  after 
verdict. 

Mr.  Juilice  Ajhii  ieemed  to  think  it  was  not  miicli  mi- 
tcriai  when  they  changed  the  mafter  df  their  vo}  age,  or  * 
when  they  fet  out :    And  it    might   be   ny^rc  expedi- 
tious at  Antigua,    Arid  as  to  lUneft  he  fays  he  is  Veil  at 
prefcnt,  but  by  the  fubfequent  letter  he  fays  he  ba-s  lx?cn  iil. 

Wr.  Juftke  Wdles — If  there  had  been  no  finding  iihould 
have  Been  at  a  lofs  how  to  direct  j  they  certamiy  were  bound 
to  ict  out  with  proper  men.  It  may  be  dangerous  howcicr 
to coiiftruc  thirty-fix  hour*?  delay  fac^ll^  for  it  would  be  very, 
hard  for  commerce  that  fuch  a  delay,  for  which  there  was 
t  good  reafon  for  the  fccurity  Of  the  fhip,  fhoiild  be  held 
of  fuch  prejudice  to  the  captain:  Though  perhaps  iie  would 
have  done  better  if  ixe  had  avoided  the  delay,  by  providing  . 
ail  things  neceiTary  before  he  let  out ;  there  would  be  no 
dnlwlng  the  linr^  a  delaf  of  five  hours  might  be  cohilnied 
a^dcviatioiu 
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If  the  court  think  !t  nccciVvry  to  take  time  I  (hall  be  vrry 

rtidy ;  but  1  ice  at  prelcot  no  caufc  ibr  icuiog  afidc  the 

vcrdicL 

•Of  dcvia-  JMr.  Juf^ice  yljhhurji  htld  that  the  captain  apy>eared,  how- 
*'*fca5l^'  ever  ni:'^hr  be,  cviderfly  to  have  do:,c  hii.  be^'l  for  tho 
charge  end  ^^^"^T  the  veil'"!:  jnd  that  after  it  had  been  tri^rd  by  i 
\\  here  not,  jur\  ( t  mtrdianu  *  ixc  Ihouid  be  very  uawiUiug  to  wh 

Tide  Par-  fcuk. 

ftnd  itifur-      Cofirt  diichargcd  the  Rule* 

»ncc  310 — 

f  iike  and  Rout. 

On  a  Moiion fir  afrohUit^* 

|R1:.SCRIP TION  lafd  that  he  and  his  anccfton,  Moi 
thofc  whofe  efUte  he  hath,  hafe  imincmoriaUy  hdd 

and  enjoyed  a  certain  pc\r. 

Contended »  tliat  it  is  not  good  without  fhewhtg  that  h^ 
repaired «  or  his  anceftor^j  &c. 

Mr.  Jiiftice  JJIofi — It  certainly  needs  not  be  allcdgcd  os| 
.  a  declaration )  nor  ferther  needs  it  be  proved.  The  pew 
might  nctcr  want  repairs :  Or  be  it  as  it  will,  if  a  man  and 
his  anccftors  have  held  time  which  no  man  can  remember 
to  the  contrary,  (for  I  don't  fee  that  it  is  neceflary  to  pre- 
Anribe  from  R,  i.*)  furely  this  is  fulHcient  to  fupport  a  cfaum 
of  right  5  the  repairs  arc  only  cridencci 

Lord  Mansfield — Yet  it  is  not  barely  hj  iettoig.ui  it|  Ibr 
that  may  be  by  lea\'C  from  the  ordinary. 

Mr.  Jufticc  yijlon — Being  immcmorially  ufcd  with  the 
houie  is  ground  of  preicriptionj  or  building  the  pew  may 
be  found  a  title. 

Mr.  Juftice  Ajhkurfi — Perha|>s  as  a  claim  againft  common 
right  it  may  be  in  the  cafe  of  toll,  which  requires  conlidera- 
tion  to  be  allcdged  and  proved.    Mr.  Juftice  Afion  I  ihould 
be  very  elad  to  hear  the  calc  argued« 
Accordingly  it  ilood  oven- 
Mr. 

.  ♦  Irom  live  rrign  of  R.  the  tirlt  hn*  n'-ri.  the  fomtuf nrtcRCnt  cf  Icg&l 
ait-tuury  ever  fuuc  frdm  3  £.  I.  ch.  39.  Vi<1«  -i,  Coiiuuen(*r  <uid  coaUMoet 
to  be  lb  Hour,  tho'-from  Uic  Itttcr  period  to  the  prcTciii  vcar  1776;  lv%f|»ar 
0^  501  year*. 
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Mr.  Juftice  AJien  (aid,  that  if  they  meant  to  argutf  th^ 
tafe  he  fhoifld  be  glad  to  hear  it  argued  whtn  the  court  waar 
lullt  and  to  know  if  they  had  any  cafe. 

Mr.  IVallace  mentioned  the  cafe  of  Kenrich  and  Tii\kr^ 
Wii/orts  Rep»  326.  where  Lord  Chief  Juftice  I^e  faid  it 
%as  not  neceflaly  to  fhew  repairs  againft  a  wrong  doer ;  bc- 
Caufe  it  was  a  rule  of  law,  that  you  need  not  any  taufe 
againil  a  wrongdoer,  but  of  the  ordinary  it  is  othcr.v\'iic}  fof' 
6t  cdttimbn  right  he  has  the  difpofal  of  feats,  and  repairs 
itiiiil  be  ptoted,  for  you^  cannct  o\X&.  the  ordinary  without 
^^.r^vlng  conildefation.  ^ 

Mr.  Juftice  Ajkrir^hs  to  the  ayle  the  ordinary  hadithdt 
irf  coiiiinQn  right  but  it  Will  be  intended  the  pferfon  \vhnf 
prclcribcs  was  tlie  builder  of  the  ayle ;  and  if  othcrwife  it 
mufb  be  alledged.  And  where  the  allegation  is  neceflary, 
and  iHJt  laid  in  thededirati'Ji^,  it  will  not  be  ptefumed  ;  and 
accordingly  where  the  fciciitcr  was  not  lakl  in  an  action  for 
driving  a  mad  bull — badj  thr\igh  there  was  a  venlt^  for  the 
fJttintitf*.  And  1»  the  cafe  in  6'^;/^.  Buxmlhi  ind  SLu&pty  and  ^^^^i 
scafe  in  Ltitwycht\  and  thjrctore  where  repairs  are  neceilar 
ryi  they  cannot  be  intended  without  being  alledged. 

Mr.  If^allacc — That  in  thr-  (  lic  ot  toil  it  was  necefTirv  to 
prote  coniidcrationi  but  not  neceifary  to  alled^e  coaildcr* 
^cion. 

And  alfo  the  dirtttuTiort  concerning  the  fituation  of  a  Vi-^e 

{few.      2  InJ},  306.  12  Cv,  "  V,  ocKi  J 

Mr.  Juftice  ^'Ai/r/?— I  hat  they  might  amend  the  fug-  J^l^^.p,  J,, 
geftion  before  the  prohibition  ifflicd. 

Mr.  Cooper — That  preicription  k  r  a  feat  in  the  church 
w:i«;  initffflf  of  :i  temporal  nature,  and  genernliy  went  along 
with  the  freehold;  and  therefore  that  the  iuit  was  ia  its 
c*nginal,  ccram  fhn  jut^'tir.    Cafe  of  Loyd.  ' 

Mr.  IVaHace — ^That  where  tbcre  is  a  dillurbancc  in  apew^ 
fhe  ordinary  has  a  jurifdi«ftion. 

Mr.  Cooper — "Where  it  is  firft  brought  here  the  court  will 
draw  the  trial  to  the  common  law  ,  though  where  they 
commence  J  in  the  orJiiiAry's  court,  there  might  ht  no  ori-  [  425  ^ 
ginal  defe(^t  of  iuriidietion.  *  '  " 

Rule  to  Ihcw  caule  why  fuggcftion  fi^ouldnot  be  amended 
thereupon.    Vide  SiJer/im  8y  and  361.    Banvw  againft 

■ 

•  Acrsfforivm  non  Jucit  fed  fcquitur  fuum  principak, 
Onrne  in:igi$  dignun  tratut  «d  Se  minus  dtgnuoi.  , 
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^0^1  ^»  Keme.    3  Leving  72,  was  alfu  cited  which  is  to  tliis  effe^. 

A   prohibition  was  mo\  cd,    ru^refting  that  the  trial  of 
letters  patents  and  all  grants  of  tlic  cro^-n  is  at  common  law, 
and  not  iu  the  ecclefuftical  court  \  and  that  the  defendant 
had  libelled  againft  liiili  fur  tythes  upon  title  to  the  rector)' 
by  letter?;  patent  from  the  crown  more  ancient.  Refoivcd, 
tj^  the  foLiadation  of  the  fuit  being  the  tort  in  withdraw- 
"Kcllon  V    '"g  ^^'^  tythe«,  and  the  title  only  an  incident,  the  court 
Sharpc  5    fhall  try  the  teinpordi  matter  fo  long  as  they  proceed  as  the 
Crokc, here  tcjnporal  law  would  in  futh  caie  j  but  ithcn  they  prbcccd  in 
^  lemponil  matter  nthcnvile  than  the  temporal  law  would, 
caHcd I €ra they  are  then  tu  be  prohibited-,  but  not  bcfoi*.  Lev, 
orbcttri',   are  cited  I  R.  ^,4.  IZ  Rtp^  66i    3  Crtf;  466*  f    J  Cm* 
Cro,Elil  linker  ^nd  RogiTs, 

hioi^y  The  next  cafe  iii  Lev'wZy  AjhUy  and  Ffchlnm, 
feems  very  full  to  tht  principal  cafe  of  fijhe  and  R:tit, 
A^lon  on  the  cale — I'laintiii'  declares  that  he  is  Itifed 
of  a  meliuage  \  and  that  he  and  all  thofe  one  eft  ate  he 
hathf  have  time  out  of  mind  had  all  tlie  feats,  and  the  loie 
fe^iuiture  in  the  churchy  and  that  the  dc^endaat  di&urbed 
luxh- 

After  verdicb  for  the  p/air.tiff,  in  arreft  6f  judf^mentj 
that  he  had  ihewn  no  coniideration,  in  not  prelcribuig  to 
^epaih  To  which  it  was  faid,  that  againft  a  ftranger,  or 
lirrong-doer,  no  title  or  confidcration  is  nece{Iary  to  be: 
jfhewn ;  but  where  he  claims  agalnit  the  ordinarx*  himfelf 
he  ought  to  {how  fomc  caufe,  as  building,  repairing  .  And 
^  upon  xW-AX  report  it  feeius  to  have  bcearefolved}  per  curU 


N  the  cafe  above  of  the  indi<ftnicnt  for  drivinfr  drer  t 
thild,  I  have  found  the  court  were  of  opinion  that  the 
Econd  was  Ihfficiently  laid,  and  had  evidenee  tofupport  it. 
r  T  Dufinlfig — That  there  Wiis  difagreement  between  the 
^  ^  ^evidence,  whether  thchorft?;  were  trotting  or  walking  j  and 
that  to  fuppoit  the  feeoiu"  count,  there  was  not  evidence 
thai  any  of  the  kind's  fubjccts  were  frightened  or  endanger* 
ed.  That  ike  whole  misfortune  arofc  from  placing  the 
child  ill  a  ver|r  imprudent  iituation,  and  leaving  it  there,  m 
a  public  ftreet.  That  the  unhappy  event  was,  in  Ibme  de^ 
giree,  iiiiputable  to  the  drayinan ;  but  much  more  to  thoft: 
tehO  placed  the  child  there*   And  that  the  object  of  the 


f  Qwod  prill*  fn  tempore  petius  in  jure. 

^ylibct  etideiitia  |wm  live  laai  fVu  m  ttimit  fdbt  fectUlMi  4* 
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l^bn  was,  >  probably,  the  dsodrnd,  by  the  paitkiihr  £gA' 
tng  concerning  the  wheel. 

That  the  indictment  charges  misfortune  or  mifchaiuey 
which  are  known  otherwiffi  than  as  crimes  by  the  kiws  of 
this  country.  . 

That  if  the  evidence  proves  any  thing,  it  proveii  fome^ 
thing  not  charged  in  the  indiClaient ;  and  therefore,  at  any 
t  ite,  too  much  or  nothing.  And  therefore  that  the  verdi& 
b  void. 

'  Lord  Mafisfield^lt  wi?  Very  properly  left  to  the  jury 
tipdn  the  fccoftd  count.  Here  is  a  dray  in  the  ftreets  of 
I^ndbrii  going  a  fafter  pace  than  a  trot  *,  (it  is  faid  In  the 
evidence  between  a  trot  a  gallop)  it  appears  he  was  twei^ 
ty  yards  behind  the  horfes  t  The  people  were  terrified^  anA 
4ckedoiit. 

It  is  faid  Oil  the  other  fide,  he  was  at  the  borfes'  heads ; 
but  this  is  contrary  e^^idence  very  proper  to  be  left  to  the 
jury.  And  it  weighs  very  much  with  tne  that  hcjw  9mif 
immediatdy^  driving  as  fa(t  as  he  could. 

Award. 

DN  a  dirpute  about  ai  chttrch-i-ate,  one  party  offered  a 
fubmifllon :  But  it  was  contended^  that  the  matt^ 
oemg  originally  of  ecckiiafUcal  cognizance^  they  fhouid  go* 
for  a  definitive  fcntence  into  that  court. 

Lord  Mansjittld-^ls  not  a  fubmifHon  ftrongcr  than  any 
fentence  ?  If  they  will  not  take  a  fubmifllon  offered,  with 
txTf ment  df  fuU  coili,  1  will  confider  of  it  this  time  twdVe^ 

New  trial. 


4  S  S I  G  N  ££S  Hiiilg  an  aOion  of  money  had  and 
received,  to  recover  debts  due  to  a  bankrupt.  £vi- 
ooice  of  conuuiffion  fiied ;  docket ;  petition  to  the  lord 
thaoceUor,  in  the  ufiial  fdrm  \  bond  to  prove  the  banb-  C  4^7  ]  ■ 
ruptcy.    All  thefe  proceedings  l>y  the  defendant* 

Axer  all  this  a  letter  to  the  bankrupt  was  written  by  the  -^.f*!?^ 
defenduit,  who  had  done  idl  thefe  aOs,  ofierlng  to  fbdp  I^SilMr 
proceedingii  tmder  the  commifHon,  on  payment  of  5  col.  dude 

The  nmiey  paid,  and  defendant  contended  ajptinft  the  *^infttSi 

the  fitwdt  thovfh  sD  ilie  woridMidcirjtiay  be  pennittfd  t6  controvtrt  it. 

H  h  .  aiiignecs. 
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aiiignees,  that  no  a(Sl  of  banlcruptcy  was  COQUXUttcd^  till  ^ 
time  fubfcquent  to  this  payment. 

Lord  Mdnsfidd^  in  making  his  report,  faid  he  was  of 
opiiuon,  on  the  trial,  that  it  lay  not  in  the  niouili  of  the 
defendant  to  fay  this,  -when  he  had  gone  through  fo  many 
proceedings^  extremely  unjufl  and  oppre&vc>  iu  uej  o^er 

Whatever  it  might  be  with  refpc6l  to  other  pcrfons,  *  I 
thought  it  conchilive  againii  the  defendant,  and  I  left  it  to 
the  jury,  whether  they  believed  thefe  a£ls  of  the  defaidant 
fraudulent:  And  then  if  they  dld»  that  as  to  the  point  of 
law,  my  opinion  was,  the  affignecs  needed  not  to  ihew  any 
■Other  evidence,  fo  far  as  defcnJaiiL  was  concerned^  and 
cfpecially  as  the  docket  was  not  withdrawn  on  the  ground 
cf  new  information,  but  on  the  exprcfs  terms  of  the  mon/ey 
l>eing  paid*  This  I  tliuught  was  as  itrpng  as  any  i^ng 
'    could  be. 

yit,  Davenpof  i — When  I  ftatc  them  claiming  as  affignecs, 
they  ought  to  prove  the  bankruptcy  not  by  tke  weaJ^cU  oi 
the  defendant,  but  by  their  own  ftrength.J 

That  if  the  qucftion  had  Hood  on  the  particular  time  of 
bankruptcy,  the  defendant's  acknowledgment  muft  have 
concluded  him ;  but  not  if  there  was  no  act  of,  bankruptcy 
^tbcHi  or  even  now.  * 

That  the  petition  and  bpnd«  were  np  proofs  of  bank- 
ruptcy. 

If  there  had  been  any  doubt,  whether  a<ft  of  bankruptcy, 
or  not,  and  tiie  defendant  hadcoUufively  alliflcd  in  attempt- 
ing 10  make  colour  of  it  as  one,  then  I  admit,  on  th.c  force  (-f 
the  cafe,  that  the  afll^uces  might  have  coxne  againit  tlic  de- 
fendant. * 

ft  1     i^ord  ALiTuJield — ^Thc  whole  argument  fcems  to  turn  in 
L  4*''  J  a  circle  \  that  alhgnees,  when  they  bring  an  a<fliun,  muft 
fhcw  an  a(ft  of  bankru^it^y  committed  \  and  then  it  begs 
,  —that  there  is  no  proof. 

The  propriety  of  proof  muft  depend  on  the  party  con- 
cerned :  liis  dec  laraiiuiis  are  evidence  againft  himdelf  j  hii 
writings  arc  evii'encc  \  much  more  his  u.uii  is  evidence. 
■   And  lo  in  a  Cul'c  vvLich  frequently  occurs,  ruj>pore  a  cre- 
ditor to  agree  with  a  ti*ader^  that  one  fhall  come  and  aik, 

and 

r 

^  Rc(  inter  afios  nds  ailcrrt  nocere  non  d^iet.' 
vAlkigMtt  torfitwUiiem  fuam  non  c(l  audictkdut. 

Allcgans  coutruria  xwim  t\\  siudienduf. 
Nemo  lucrabitur  dc  injuria  fua  propria. 

i  (^tiibet  debet  cauf^n  (ciicrc  fuA  vlj  non  imbcciiiifatc  <iuvcrrvii. 

Digitized  by  Google 


Hilary  Term,  14  Geo.  3.  K.  5»  J 

/  / 

ilid  lie  fhall  deny  himfelf,  and  they  take  out  the  Itotih* 
miiCon  by  coUuiion.   The  parties  ihall  never  be  permitted 
to  fey  it  was  by  confcnt  and  covin ;  the  bankrupt  ihaU  ne- 
ver be  permitted  to  iay  io :  And  this  was  decided  in  a  capital 
cafe,*  that  the  bankrupt  (hall  not  come  »  year  2^awisjd^  *  Perm*!, 
and  plead  it  was  agreed  between  them,  and  therefore^io  The  doe« 
teal  bankruptcy.    Rut  jct  this  (liould  not  be  a  ban]cn;\ptcy^  »^'n<?  fi» 
as  againft  a  Son,^  fde  c  reditor*   And  there  Is  not  a  more  be- 

>.  ^  ,      •  ^  .  ,  fines  and 

nencial  pomt  m  the  law.  ^  ^untary 

■  Tbe  extortion  is  fufBcient  evidence  agalnA  himfetf.    He  coBvcy- 

{hall  not  fay,  «  I  a^cd  very  cnielly^  and  with  great  extor«p 

tion  \  but  there  Is  nothing  In  my  admiifion  c£  the  bank-  . 
^  ruptcy,  whicli  was  void  and  falfe." 

If  he  could  have  (hewn  any  thing  that  he  was  jnnocent ; 
had  withdrawn  the  docket^  on  better  information »  and  had 
taken  no  advantajge  \  To  that  he  could  have  denied  the  bank* 
ruptcy»  coniiilkeat  with  innocence^  it  would  have  been  fu^ 
ficient. 

And  thus  the  evidence  waskft»  not  as  conch]iive>  indeed, 
but  very  £t  to  be  left  to  the  jury  \  and  very  properly  they 
found,  I  think. 

Mr.  Judice  AJiort^  much  to  the  fame  efic^i  relying  prin* 
cipally  on  withdrawing  the  docket^  on  payment 

Evidence.  . 

WT  ^  ^  ^  ^  Ae  cafe  of  J^is  and  Randail,  I 

Yy  have  a  little  memorandum'what  was  iaid  by  I^d 
Mamfieldi  on  the  fir  A  motion  ;  which,  becaufe  it  more  ful- 
ly opens  the  nature  of  the  evidence  of  a  Minute-fiook  of 
the  Houfe  of  Lords,  I  infert  here. 

Lord  Mamfiel4 — There  is  no  difference  between  the  Jour-  ' 
nal  and  Minutes :  For  there  is  not  a  word  added  upon  the 
journal.    And  it  is,  not  a  loofe  minute  book,  but  a  regular  [  4I9  3 
folemn  judgment^  u  read  the  iecond  day,  and  then  every 
wc  r !  of  it  is  entered  upon  the  book. 

There  has  been  a  doubt,  whether  the  minutes  of  .<he 
Houfe  of  Commons  could  be  admitted,  becaufe  not  a  court 
of  record  :  But  they  being  evidence  of  public  buiinefs,  that 
objection  has  now  ceafed.  Are  the  books  of  the  Uouie  ol 
Lords  to  be  carried  all  round  the  kingdom*  when  every  per* 
foa  has  aright  to  refort  to  them  I  Ham  great  wouhl  be  the 
Snconvenioice ! 

A$  to  previous  proeeedings,  the  whole  point  turned  here. 
Whether  there  had  been  an  appeal  and  decree :  So  that  there 

Hh  2  was 
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Was  no  ncGcffity  to  give  the  previous  |irocceding^  in  evi^ 

Return. 

THIS  caufe  vr^s  argued  on  Friday  the  23CI  of  Novob* 
bery  in  Michaelmas  term  I773t       now  came  oof 

tor  judgment  on  the  ninth  of  February  I774» 

On  an  a£Hon  of  trefpafs  and  £dfe  impriionment,  defen- 
dant  pleaded  a  fpecial  jnftification,  on  a  capias  out  of  the 
Jheriff's  court,  on  a  caule  before  that  court,  having  jiirif- 
di£tion  of  the  fame,  in  which  the  defendant  levied  his 
t)laint,  whereupon  proceedings  were  had,  which  the  cafe 
let  forth,  and  a  capias  ifliied  from  the  fald  courtj  cOinmandp 
ing  him  to  take  the  body  of  the  defendant,  &c.  , 

To  this  t>lea  there  was  a  fpbcial  demurrtr>  c^ntaihmg  three 
exceptions. 

id,  That  thecaufeof  a^Uon  was  not  fet  forth  j  only  that 
he  levied  his  plaint, 

2dlyj  That  they  have  not  ihewn  the  return  made  to  the 
^rit. 

3dly»  That  they  haVc  not  ihewn  the  day  when  return- 
able. 

And  firft  it  was  contended,  from  2  Roil'/  Ahr.  that  if 
the  ofiicer  who  takes  the  defendant  does  not  return  the  writ 
he  is  a  trefpaflbr,  ab  ifiith. 

Moor,  S7: 

To  a  ]>liiries  replevin  youmuft  return. 

2dly^  when  you  juitify»  you  mufl  (hfiw  the  caufe  of  ac^ 

tion. 

3dly,  Return  miirt  have  a  ccrt^day* 

2  DafW.  Cro.  jfa,  323. 

So  that  generally,  though  a  court  be  held  from  thrrr 
Weeks  to  three  weeks,  yet  the  return  nuift  not  be  at  the 
next  court ;  but  the  writ  muft  have  a.ccrtain  day  of  return. 

Luttv.  9 14,  925, 

3  Lfvinz^  194. 

On  the  other  fide,  th;it  where  the  arreft  was  on  mefnr 
proccfs*,  it  feetned  the  rule  was  as  Mr,  BuUirh^  iiated«  but 
not  on  prticels  of  execution. 

That  ill  the  cate  in  Salhi'uf^  the  prmcipal  determini- 
rioM  was  not  what  Mr.  BulUr  (pe^ks — that  the  cafe  is  alio 
reported.  Lord  Ropmndf  402^  and  4  idod*  396^  and  ex- 

preisly 
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ftfdslfheld  to  be  ib'^UftiagQifhcd.  On  mdne  procd$«  at 
eafias  ad  r^0fdmJmn,  greater  nicety  k  requuredr 

So  in  Prnkf^J  cafet  in  the  reports,  5  Ci«  90^  fein  Jmat^ 
the  executiofi  wat  hdd  to  be  good^  without  return  of  tlao 
writ. 

So  if  a  man  be  taken  on  a  capias  ad  fatisfadtndim^  the 
execution  it  good,  though  the  writ  lie  not  returned }  ftor  tho 
plaintiff  has  the  effisft  of  his  iuit,  without  any  thing  far* 
tfaer  to  be  done. 

,  NoK  afc  theie  attthorities  confined  to  difputes  between  the 
parties,  and  where  the  Sheriff  Is  party.   Lam^   Caie  of 
JhU&f  'and  Joliff^  againft  the  ihrriff»  fiulie  diftioiffion  taken  ' 
between  meme  procefs  and  execution. 

That  in  point  of  pra^Bcet  no  return  is  ever  made  to  a 
writ  of  execution;  upiefs^it  be  for  aipedai  purpoie,  to  pro« 
ceed  agaidftheplakitifil  * 

As  to  ftating  the  prooel^i  i  Lev.  $f .  it  appears^  that  if 
the  court  proceed  emneoullyi  a^on  (hall  not  lie  agsnidl 
the  officer  ibr  falft  imprilbnment. 

That  nothing  but  proxility  in  jteding.  and  encreale  of 
ezpence  would  mllow* 

As  (q  obje£tion  that  the  precept*  ftated  is  void*  this  is  no 
MiDdaAiQttioran  a£tioo'of  laHfe  imprtibnment. 

Mr.  A<ASct»  in  r^ly— That  all  the  cafes  he  had  cited,  [  43<  ] 
except  the  firft,  were  dated  to  be  on  execution :  And  that 
even  the  lirft  appeared  tobefo. 

Between  the  parties  the  diflin^on  holds,  but  not  with 
the  Iheriff's  officer,  who  muft  purTue  the  authority,  or  e]i« 
by  the  cafes  before  cited,  2d  Dtf^.  Cro,  Eliz:  and  Crv.  Ja. 
he  is  a  trefpskOcr,  ah  ipkk.  With  refpe^k  to  the  parties  who 
cannot  return,  they  may.  avail  thOnielies  of  the  writ, 
thoorii  it  be  hot  ^turned  ;*  but  dt&erwife  of  the  {heriflT, 
who&  duty  k  is  to  return.  Ode  4  Cb.  i.  which  fpeaks  of 
liberate^  does  not  afie£t  the  argument  \  for  liberate  is  not 
an  alternative  procefs.  The  cw  in  5*  Co*  is  between  the 
parties. 

Ho^  far  the  cafe  of  Gwyn  and  Fctie  may  go,  I  will  not 
Jay  i  but  I  think  it  cannot  extend  (b  £ur  as  no  mikt  it  mate-' 
rial  to  this  point  to  enquire. 

In  the  fecond  cafe  it  was  only  the  oificc  r  uho  judifiedy 
and  the  oiHcer  is  not  cognizant  of  the -action,  but  the  Qtfi^ 
fiff*  and  his  deputy  is. 


1^  jjcf,  AoipMm  cflfk  ad.iiofeSUis. 
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As  to  the  third,  Mf.  Chambers  feys  k*s  only  error.  '  This 
is  all  I  would  have  it  ;  for  this  i$  confefledly  enough  to 
*  ra'ound  the  ^£i\Dn  ag^inft  the  parties  i  for  then  the  impri- 
UNUIient  is  withavkt  authority.  The  officer,  indeed,  is  not 
cognizant  to  it>  as  faid  before  %  but  if  bad  for  onei  it  is  bad 
for  both. 

Lord  Mansfield^-A.  will  look  into  the  cafes  t  It  tends  to 
fettle  a  point  of  pra£tice.  \  own  I  wifh  the  defendant  may 
be  right  %  I  don't  believe^  in  ia£t,  they  ever  svtura  Cjtfcu^ 

tiABk 

Afterwards,  on  the  ninth  of  February  17741  as  a^ovr, 
his  Lordihip  deiivered  tfaie  opuiuoD  of  th^  court  to  tiui 
cffcft : 

After  flating  the  cufei  and  points  of  kw  ande  on  the 

demurrer,  ut Jupra* 

As  to  the  firft  objeftion,  that  the  caufc  of  a£lion  is  not 
fet  forth,  only  that  he  levied  his  plaint.  You  will  fee  in 
L  'tly%  Practical  Rcgiftcr  what  the  nature  of  a  plaint  is  in  this 
inferior  court.    It's  in  the  nature  of  a  ihort  declaration* 

'Lfv.  qtiandam  querelam  fuam  infra  jurifdifficnfm. 

43^  3     ^  I^f^^'  9^4*   '^^c  defendant  feti  lorth  much  in  tkia 
manner. 

Formerly  the  courts  ^vcre  much  ftrlcter  with  refpefl  to  the 
^'   inferior  courts ^  nos  would  prefua^e  a^iy  thing  as  to  th^ 
,  procefs.  '  .  ' 

2  Lev,  71.  * 
Raym,  81. 

But  2d  Mod,  95.    TKe  piainti^  aiicdgcs  generally^  with* 

oat  lay ir-c  what  kind  of  trelpai's. 

As  to  tiie  point  of  i.ot  (hewing  lie  became  indebted  w:th- 
\xi  tlie  jurifdwftion,  the  fame  liberalliy  i:.  tobctifcd.  It  the 
defendant  really  and  fairly  had  meant  to  8v.i:I  liiip.lclf,  he 
would  have  pleaded  to  the  juriidiction  ;^  or  it  wouid  have 
Ken  bad  by  error.  The  fazue  objc£tioa  wa&  overruled  io 
Coniniun  PleriS,    i  G.  2. 

The  lecond  obje  ction,  of  no  return,  depends;  upon  the 
difkjiction  between  a  mefne  proteft  and  execution. 

5  Co.  00.  Bovu*&  caie  ^  and  the  reafon,  that  nothing 
niiJTC  is  to  be  done. 

The  cafe  cited  bv  Mr.  JJuJ/er,  as  a  principal  gromidy  it 
appears,  was  on  mclne  procefs. 

'i'he  cafe  in  Saii*  429}  was  in  replevin. 

5  Mtd* 
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>  S  Ucd,  The  court  faid»  « the  oiBcer  is  not  puniihable  if 
lie  does  not  return  the  writ. 

The  third  obje^on,  that  the  return  day  is  not  {hewn 
forth.  All  the  cafes  are  either  upon  mefiie  procdsj  impar* 
lance,  or  jury  procefs. 

It  Is  admitted  to  be  good  when  the  appearance  is  enforced^ 
«nd  party  brought  into  court* 

a  Cr,  48.  •  a  Cro.  2B4.  ' 

The  reaictei  why  the  day  fhould  be  fhewn  certainly  on 
mcfnc  proecfi  went  upon  a  difi'crcnt  ground. 

The  iaft  cafe,  a  Mfd*  $9*  ^wAt  broughti  and  ialfe  im- 
priibnment. 

As  to  the  exception  of  aJ  froximam  curiam ^  inftcaJ  of  [  433  ] 
fctting  forth  the  day  when  returnable,  the  chief  juftice  held 
it  bad,  for  want  of  this,  but  the  three  other  juilices  held  it 
good.    And  how  can  the  return  be  certain  when  the  jndg* 

ment  isdf  die  in  diem  ?  ^ 

We  are  all  three  of  opinion  that  the  Flea  was  good,  and 
Judgment  ought  to  be  for  the  Defendant. 

Affidavit. 

to  h  defamaiBry* 

LORD  Mansfield  obferved,  that  the  affidavits  of  the 
court  were  never  to  be  made  fubfervient  to  defama-* 
tion,  and  complained  (as  he  had  done  on  a  late  occafion) 
of  the  prance. 

Sheriff: 

IT  feems,  on  enquiry  into  the  pra^'ce,  theihcriff  cannot 
have  poundage  dH  the  goods  are  fold. 

Privilege. 

A Man  arrefted  in  atten<Ung  the  proceis  of  the  court. 
He  proceeded  as  Ibr  a  contempt  againft  the  pfuty  ar<* 
rcfting,  and  brought  his  adtioti  for  fidfe  iroprifonment.  His 
atjiomeytnade  up  the  a^on,  on  the  defimdant's  releaie  bl 
^  debt,  and  payment  of  cofts.  An  attachment  was  mov- 
ed againll  the  attoniey»  for  hailng  compromiaed  the  math 
ter  without  the  confent  of  his  principaL 

-   I      .  Court 
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Court  faid  he  was  very  right ;  for  that  the  vrcfl  was  go^d^ 
though  officer  puniihablc  for  the  amtcmpt. 


D 


Infolveiu  Act. 

E  B  T  due  before  the  clikhargc,  but  folv^ndum  in 
futuro  at  a  day  fubfcqurnt  to  the  difcharge.  Qucf- 
vion,  whether  the  debtor  was  dh charged  from  this  debt  ? 
Mr.  Luias  coutcnded  he  was.   L^ord  Mansfieldy  on  the  fuJii 
den  ftating  of  the  cafe,  feemcd  to  doubt}  and  Mr.  Juiiicc 
yijlon  faid  it  would  be  proper  to  lo^k  into  the  cafes.  And 
now  Lord  Mansfiel^  told  Mr.  Lucas y  tliat  he  (Mr.  Lucas) 
was  very  right ;  and  Lord  Mansju'ld  faid  he  had  been  re* 
[,434  3  minded  by  his  clerk,  after  the  riling  of  the  court,  thai  iic 
had  made  twenty  orders  accordingly.    It  is  when  the  mo- 
ney becomes  due,  not  when  payable ;  Wh.ua  li^c  cpntra^t 
upon  a  contingency,  it  diiiers.T 
Jenkins  znd  Jcnmng-Si  Bur»  82. 
1  Sfr.  240. 

This  was  on  th  5  G.  3. 

Mr.  Jufticc  obferved,  the  words  on  the  12  G.  3, 
were  much  ilrongcr,  contracted,  accrued,  taufcd  or  cruw- 
ing  due. 

»  '  •  - 

Farifh  Clcxjc, 

« • 

Mandamus^ 

ON  a  motion  for  a  mandamiu  to  rcftorc  to  the  oflicc  of 
pnrilh  clerk,  the  manJamus  wns  retufed,  ihe  partj  ap- 
fjlying  not  having  (hewn  any  title,  iii  the  opinion  of  thip 
court;  and  it  np[)r;ircti  there  was  a  plenarty  of  ullice; 
for  the  office  was  full  of  the  principal :'  And  the  court 
would  Qot  grant  ^  nmtulamus  to  adxxut  a  deputy. 

'  «       '  Admittedy 

*  1  hus  a  legacy  to  j1.  payable  when  he  arrives  at  twcDty^onc,  ikiU  he 
paid  to  th«  reprefentitiva  of  Jl.  if  he  diet  before.  But  •*  I  givKio 
**  when  he  arrivei  at  tweoty-one  years/*  it  a  bpled  1* t-^'^V*  1^  ^  die  be- 
fore. And  the  Hiffcrrnce  is,  whether  the  time  wannrxcd  to  the  fubftancc  of 
the  grant,  or  the  grant  abiolutc,  and  the  time  annexed  to  the  payment.  A 
tnift  Co  exeeuton  until  A.  arrive*  at  twenty-one;  aod  whett'  be  baa  anaitt- 
fdibat  age  then  to  y1,  k%  ptdeot  legacy ;  and  if  A»  di£k  vader  agc»  will 

^  ovrr  to  his  children.  ^ 

«  Vide  O'ofi  V.  JVi/oA,  £Mr,  p.  aa6.  ikad  vide  the  ca(c,  p.  izi. 


Digitized  by  Google 


Hilary  Tenn,  14  Geo.  3.  K. 

Admitted,  that  an  a£Uoii  for  lees  would  Uc*  And  the 
appointment  of  a  parlih  dcrk  may  be  guudj  it  feenosi  vrish* 
j>ut  writing. 

t^I^beas  Corpus. 

IN  return  lo  tids  wilt  a  married  lady  was  brought  in*» 
l  ourt  who  H|)iK.a  ctl  to  h^ve  been  extremely  ill  ufcd  by 

^lt  L^ib^i.U ,  Lc  ucii..'.ijdcJ  iicr  tu  be  reftored  to  him.* 

It  appeared  llie  h^J  been  tnken  out  ut  kib  liand:*  by  Ucf 
©wn  conl'e!\t,  .url  for  his  fr^iu  iiv. 

Ci;  licr  'ppcar.mci.  iii  obedience  to  the  writ  the  court  iaiJ, 
if  llic  ludi  iiiy  thinij  to  r.y  rb.ev  wuuld  lu-  ir  l\er  and  would 
|akc  care,       it  iill,  ;i,».r) ^  iH)t  to  Ici  her  huiU.iud  t.il;c  ^  4^  J  J 

her  as  Ihe  was  comhiLi,  back.  Aii4  that  a  tipflaff  was  in 
fuch  iulUi«tc:»  iciii ;  Lui  li  ihc  would  lay  noUiiiig  the  court 
>ould  not. 

Lord  Mcirisfi'iJ  l,.:J,  rii.ii  the  court  would  rcv:r  i;r.i;ii 
farther  than  a  pcrlon  .ipy.  ^  to  legal  proccfsj  ^iiould 
not  be  in  a  woiie  crj..u.:iun  ta.in  Dcrore.  * 

The  cuurr  Jucs  not  jay  but  that  lie  lhall  anfwcr  if  he  Y*?""' 
takes  her  i  ih^  court  rornv'tinicb  will  fay  that  they  will  not 
interpofe  when       tr.krs  \]Lr  in  court ,  .md  111  the  cafe  of 
an  infant  lae  eoLi  i  h.-.s  declared  fo. 

*  Mr.  Dufi/i.'L^  was  coateudin^,  that  unlefs  where  there 
Was  a  fe[)aration  or  marriage  denied,  the  court  would  never 
hiter|xife  to  protc  <J  t  a  femmes  return, 

*  Oji  the  other  hand  it  was  faid,  I  think,  bv  Lord  j\L:nj- 
fiffd^  tha^  this  intJipolitlon  for  the  l.iii,iy      trie  wife's  per- 
Ton,  was  what  the  court  yvQuld  always  exe^;!  mi  due  ;ippli- 
tatjon  and  proper  grounds. 

'I'he  l.:(ly  laid  ihc  {liould  be  glad  to  be  mirtrefs  of  iiCr 
own  free  pcrlon  as  fiic  had  been  leparatcd  Iroui  her  hui- 
l^and  for  ten  y^  ars, 

Lc  rd  Mansjidd — ^Madam,  It  is  not  in  my  power  to  di* 
ver.c  you,  but  I  give  notice  the  comt  will  never  fufler  the 
huibaiid  to  take  her  on  return,  when  broui^ht  up  by  an  ha^ 
heas  corpus, 

Ntjiice  b(  inp  given  to  the  court  that  he  waited  at  anei^h-  P"*J 
bouring  cofTlc-lurufe,  to  feize  her  on  her  return,  the  court  ^^^j^tyand 
fent  a  tipltaff  to  bring  him  ijjtQ  court,  and  on  his  appear-  wmicfsii* 
ing  tliere  Lcrd  J i. faid  to  hi ui,  I  thought  you  had 
i^ten  better  acc^uaiiiied  with  the  pradlicc  of  the  court,  (for  ^^qJ^^J'^^^ 

he  nendo,  it- 

<         f  Adttt  k^U  ncnuoi  facit  thjiuum. 
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he  was  an  attorney)  than  to  tluok  yoo  migbt  fdze  yoor  wife 
on  her  return  from  the  court :  We'had  czprdsty  declared, 
and  the  court  will  never  permit  it»  unlefs  they  fay  fo.  Even 
to  a  witneis  (mnch  more  to  a  party),  the  court  gives  foil 
protection,  going,  condnning  In  the  court,  and  returning. 

If  you  had  dared  to  fdae  her  until  her  return  home,  (bj 
which  I  mean  wherever  fhe  pteales  to  go)  I  ihould  certaml^ 
have  committed  you«  The\eoort  will  never  endure  its  prc»«i 
eels  fliottld  be  made  Aibfervient  to  tlus,  agaioft  a  petibn 
who  comes  up  in  cbedience  to  it« 

L  43^  ]  Society  of  Grays  Inn. 

ON  a  dHpute  whether  rateable  or  not  wblA  ftood 
trial^Motion  to  (by  proceeding  on  a  fuggeftion  of 
a  petition  in  pariiament,  without  any  other  fiiggeftion  of 
any  thing  that  might  make  it  wrong  to  proceed  or  that 
efifedhial  juftice  could  not  be  done  in  the  came.  , 

Lord  Mansfield^Th^  ftrongeft  reafon  that  could  be  for 
their  going  on  to  trial,  that  they  have  applied  to  parlia* 
fiient  \  the  parliament  will  then  fee  what  b  the  legal  right. 

IN  cafe  of  feme  pcHbns  conviftcd  of  a  riot  at  Dover,  of 
a  violent  and  dangerous  kind,  and  who  were  brought 
up  to  receive  the  judgment  of  the  courL  Mr.  Juftice  Aftofi 
pronounced  the  judgment  which  was,  that  the  court  <m 
their  conviction  fet  a  fine  of  lOoL  each  on  two  of  them  \ 
as  to  the  other  two  (for  there  were  four)  on  affidavit  of 
their  having  a  family  and  not  being  worth  5I.  after  payment 
of  their  debts  \  the  court  adjudged,  that  tliey  be  imprifoncd 
for  fix  months  each. 

Motion :  That  the  prUbners  might  be  carried  down  to 
Dover  and  imprifoned  there^  inftead  of  being  m  the  prifon 
of  this  court :  Thus  much  argued  that  it  was  in  the  power 
of  the  court. 

Lord  Manrfiild  faid,  he  had  no  doubt  of  the  power  of 
the  court  over  all  the  prifons  in  the  kingibm  ;^  but  would 
not  interpofe  without  precedent  in  fuch  a  cafe  \  for  that  it 
vras  a  very  great  riot,  and  man's  life  had  been  cndangere^^ 

*  5w  io  a  kAic  ill  Su-  J^mct  Burmw,  aJ  titc  prl[un«  iQ  £xigUnJ  arc  tkc 

prifolu  of  (hit  covtt. 
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Rule  to  ihew  Caufe. 

dzy  bctore  the  end  of  the  teroij  the  rule  iniift  be 
drawn  Specially  fbrthe  lail  daf» 

PLACE  of  waiter  to  theconmdffionen  of  the  ctiftoms 
^*hot  a  place  lo.  'take  away  the  benefit  of  tbeinfol* 
vent  a£t 


Eafter 
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Noiiy  Serjeant  Bnriand  fuccffdid  thtj  termy  as  cm  &f  th-e 
pwffit  Barons  of  the  Exchequer,  in  tbt  rwm  of  tht  late 
•  iearned  and  much  regretffd  Judge,  Baroo  AdtmSi  vthi  Si^ 
tf  a  fiver  w  the  circmi. 


Certificateu 


CERTIFICATE  in  difcharge  of  a  Innkrapt  pending 
the  fuit  operates  in  the  nature  of  ^  rdeaic. 

Award 

TIME  elapfed,  which  is  l!mit(j(!  by  tbc  ftatutc  for  prOk 
reeding  again  it  ;in  nw?.rd ;  they  applied  for  an  a^ 
tachint-nt  for  non-pcrtormajicc  of  the  award. 

'I'd  this  motion  it  was  fuggeitcd  in  difch  ircre  of  the  at- 
tachment, that  they  were  at  i^iic  in  the  court  ui  cxchc«j[U£rf 
on  the  validity  of  the  award. 

Lord  Mansfield — We  have  nothing  to  do  with  Xh^t — 
fiatutc  bu^is  the  court  of  exchequer  as       as  thb  court* 

N^w  Trial. 

MOTION  for  a  new  trial^Vedia  had  been  found  Ibr. 
plaintiff^  on  evidence  of  a  conTcrfation  by  one  of 
the  witndies*  Affidavits  were  offjpred  of  an  aObi  at  the 
time  of  the  converfation  alledgoi'  fwom  to»  namelj,  that 
^le  perfon  who  fwore  was  then    another  place. 

Cour^ 
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^ourt  granted  a  rule  to  ibiy  proceediag^  till  the  trial  of  £  j 
the  indi^bnciit>  with  ^berty  to  produce  a  copy  of  the  in- 
di^tmetit  in  evidence^  in  cafe  the  witnefi  ihouU  be  convi^* 
tot 

Femme  Covert. 

• .   

BY  a  rule  of  cour$  money  had  been  dire^ed  to  be  pai4 
Into  the  handf  of  a  £aher  for  the  benefit  of  his 
daughter^  who  was  a  fanme  covert* 

The  father  refufcd  on  apprehenfioh  cX  an.  a^on.  And. 
now  the  court  was  ino^ed»  that  tshc  money  may  therefore  be 
dire£ied  to  be  p^dd  into  the  hands  hf  another  perion>  named 
on  behalf  of  the  femme. 

The  court  faid  this  in  the  cafe  of  a  femme  covert  was  anv 
logous  to  lev)  inj;  a  fine>  or  examining  before  chancery^  and 
therefore  fhe  muft  appear  in  perfon. 

J  unification. 

NO  jufkification  of  bail  iigiufy  aay  thing  after  the  ihc« 
riff'  has  been  ruled* 

Iffuc* 

YOU  cannot  fign  judgment  for  non-itayment  for  the  if- 
fue^  until  demand  ami  refufaL 

motion  to  (et  afide  an  order  founded  on  the  9th 
\l  of  G.  3*  for  building  Biaek'Friars^Bridge. 
^There  is  a  compulfory  power  to  buy  in  hmds  for  the  bel* 
ter  building  of  the  bridge^  an  cafo  no  agreement  can  be 
made  I  this  power  is  g^ven  to  the  rn^or,  aldermeni  and 
cbmmoQalty  in  common  council  aflembled* 

it  appeared  upon  the  caie  (bted,  that  the  complainant 
againft  this  order  was  a  mortgagee  and  fo  fbted  m  the  or- 
der* 

« 

ad*  That  the  olxkr  hnports  to  have  been  made  by  the 
mayor,  commonalty  and  citizens* 

3di  That  the  sione  proceecUng^  before  adjudication  are  [  439  ^ 
ail  in  the  paft  tcnie  and  not  In  tfaeprefent :  And  upon  (hefe 
ieveral  grounds  it  was  'contended  the  orddr  ou^t  to  be 

2iiafhed  \  there  was  another  point  that  they  luve  dated 
le  order  to  be  in  purfuance  of  the  a^y  without  faying  in 
i^hac  maxuier. 

,And 
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And  firft,  That  by  ftating  the  complainant  to  be  rr>!3rt- 

g.igcc  tlicy  have  not  fhewn  a  ciilc  upon  their  own  ixsktlfi^ 
whereby  it  appears  they  wci  -  impov/t :rc<I. 

2d.  'l  b-it  there  is  no  fuch  corporation  as  the  mayor,  com- 
jnonaUy,  and  citizens  of  London  defcribed  in  the  ac>. 

3d.  That  the  p.nl  tcnfc  inflcad  of  the  prefent  was  ngninfc 
precedent,  &hd  all  die  rcalun  of  the  law  whith  iiippo\c> -a^l 
Diaiterb  before  it  be  done  eo  inJIafilL" 

4th.  That  ailing  under  a  fpecial  authority  they  flionld 
have  ihewn  IpcciaUy  how  they  Had  puffued .  tb^t  autiM>' 
fity. 

'  To  this  !t  %\'as  ^nfwered,  firfl— that  mortgagee  ^v.;s  witii- 

m  the  general  words  of  the  a£t  **  all  jK-rfons  leized  of  any 
**  cftate  or  intcreft."  Now  a  mortgagee  has  a  ijCgal  cftato  in 
the  term        rn  eqtntable  inicrert  in  ll-ciirity. 

2d.  ']  hat  the  a<ft  does  not  mean  that  it  ii^all  be  necelTary 
to  give  the  corporation  of  London  a  new  corporate  name ; 
and  that  the  proper  corporate  Aaxne  is  mayor,  conunoiiaity 
tnd  citizens. 

That  it  would  defeat  the  end  of  the  a£V,  if  you  were 
obliged  to  buy  teany  acres,  in  order  td  come  at  a  few. 

As  to  not  ufing  the  prefent  tenfe  in  proceedingSi  thatthii 
would  have  been  abfurd  fp^ing  of  things  not  done  until 
ifker* 

In  aniwer  to  this  it  was  replied,  that  all  a£b  which  com* 
pd  a  man  to  part  with  his  p-operty  in  a  fiimmary  way  mi^ 
ever  be  purfued  ihi^tly^  and  the  > power  be  fully  let  foUh 
whereon  iuch  an  authority  is  given,  derogatory  to  the  com* 
mon  law.  As  tn  order  <»  jnniccs  for  removal  of  a|miperi 
it  muft  be  Aated  complaint  was  made  'by  churchwarden^ 
that  it  ma^  be  ftek  the  quefBon  casne  properly  before  tlie 
court.  And  if  the  removal  be  on  the  fiafute  of  King  IT.- 
it  mufi  be  ftated^  that  the  paoper  was  likdj^  tel'becoM 
chargeable,  that  itinay  appear  th^  had  juft  gnound  laid  bo* 
(ore  diem  of  rcmovaL 
£     o  J  purfuanoe  of  the  ad,^  without  ftaiing  in  what  manneri 

is  oiHy  telling  the  court,  that  in  their  conceptions,  they  have 
done  as  Uie  a&  direfb;  which  might  equally  be  an  waisttt  in 
any  cafe,  however  erroneous,  illegal,  or  opprcflivc.  The 
court  is  to  judge  whether  they  ha\-e  proceeded  according  to 
the  a<ft,  not  on  the  credit  ot  fcch  a  peneral  declaration  of 
tUcailelves  in  their  own  call-,  bur  by  Iceing,  on  legal  c?i«' 
dence,  how  tht-y  liavc  acted.  And  this  e\Alc:v:f,  if  they 
were  in  the  rigi;t,  they  ought  to  have  UisX  bcUic  die 
court*  '  • 

•       ^  '  As 
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As  to  pra/Iiiiff  it  is  certainly  wrong  *,  Tor  tUc  law  prc- 
ftimcs  all  its  proceedings  to  be  on  record  the  inftant  the 
£'a<fls  arife.  And  there  are  calcs  which  prove  that  luch  a  va- 
riance is  fatal,  J  onl  Ruyv'onJ,  I37^«  Convi*^tion  upon 
Iwcarin^;,  6^7  King  IK.  i^ualhed,  becauie  &id  t^at  a 
witncis  prajiitk  facr amentum,  and  not  prxjlat. 

Lore!  Mansfield- — This  is  a  very  nice  objection  \  bfcatife 
when  the  man  has  taken  liis  oath,  tliough  it  be  iuppokd 
taken  down  at  the  inibrnt,  it  mull  hcprafitlit*  •  1^, 

'  Rejoinder — That  it  is  fufficicnt  if  it  appears  that  the  per-  r<;enii  ta 
fonsrompoweted  by  the  a^  are  the  perfoos  treating  and  ap-  ^  ^^^7 

This  is  not  an  authority  vefted  as  a  judicial  or  Icgiilative  turn  pcrfcc* 
power  I  biit  it  is  a  capaptt^  given  and  vcfted  in  the  condi-  tum ;  whtcii 
tualt  |»rts,  (wliich  for  this  purpofc  are  the  mayor^  alder- 
mcn%  and  common  coundi)  in  order  to  talarge  their  pow-  ^i^^i^^ 
ers  of  purchafing  lands.  not  impro- 

Now  if  ihm  is  an  authority  to  A,  to  purchafe  the  lands  P^-^T  ""^^^ 
of  B.  his  treating  with  ^.  is  a  fufficient  praof  of  his  purTiip  "^'^ 
iuice  of  the  authority.  icnt,  at  . 

The  city  of  London  could  not  be  a  pvirchalbr)  under  othfr  (isndin-  on 
ddbripdon  than  as  mayor,  aldermetiy  and  common  coun-  ^^j^'^^^'^ 
or  commonalty*  :  between^ 
Now  if 'the  name  commonalty  goes  farther  than  common  paft  and 
coan<iU»  and  includes  others  as  well  as  themfelves»  .this  die|«tldic9 
'  furplufage  will  not  certainly  vitiatCy  if  it  be  proved  the  par- 
ties cmpomred  have  all  eoncurred  in  the  contmft. 

That  ibortgagee,  in  or  out  of  pofleffion,  b  within  the 
w»rde  «  eCbte  or  intdreft  1'^  and  if  yoo  rnoft  tender  the 
ifhole  mortgage  numey,  (which  was  contended)  yon  may 
he  obliged  to  tender  aoioool.  for  apurchafe  of  the  value  of 
iol.'  •  That  .as. to  this  the  provifion  is  optional  in  the  corpo*  ^ 
ntion,  and  either  way  cosipulfory  on  the  party. 

Arto  the  ohjc£lion  oi  prajiitity  indead  of  prjtjlat^  it  may  r  aa^  "X 
have  its  place;  but  in  things  which  are  done  after  fomc 
other,  it  cannot  be  improper  to  ufe  a  tcnfc  exprcliive  of 
their  being  (b  after  dnwv.. 

•  h')rv[  Mansfield — in  tliib  cafe       pr.ttentumy  iu  propriety 
of  Ljignage,  necellarily  implies  the  prefenh 

Mr.  Dunning  was  very  large  on  the  abturdity  of  fuppofing 
the  acl  to  mean  the  corporation  muft  purchafe  all  to  conic 
at  fonie  *,  the  public  acconimodailon  be  delayed  or  defeated, 
if  they  do  not  take  great  eftatcs  upon  their  hands  to  obtain  a 
trifle ;  and  a  number  of  unncceflary  houfes  be  bought,  to 
Come  at  a  few  that  they  do  want. 

As 
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As  to  the  obje<ftion  to  the*  fcnfe,  thnt  perhaps  there  nrrct* 
^'is  n  tiir.f  >vhfn  falfc  gnimm.ir  was  required  ;  but  there 
wcvc  times  in  which  the  diftinction  betwcn  f.iifc  -nd  true 
grammar  was  not  fo  well  cnderltuod  as  at  prefent  :  And 
there  were  always  times  in  "Which  people  took  notes  without 
knowing  what  they  took,  or  undcrftantlihg  what  they 
heard  ;  and  thus  converted  into  nonfenfe  that  which  is,  to 
.  thofe  wha  hear  and  underilandj  extrediely  good  icnfc.  Nor 
did  grammar,  if  it, was  falfe,  ever  mike  void  a  detA0t  rc* 
eord»*  Nor  was  alt  the  nicety  of  fpeclal  pleading  required 
in  peribns  who  did  not  undertake  nor  pretend^  nor  oiigh^ 
to  be  obliged,  to  underi^aad  |ho(e  dangerous  and  mifehiet* 
ous  fubtleties:  . '  ^ 

As  to  the  objection  to  tfa^  defcrlpclaA,  it  ^ankmntt  to  ni 
more  than  only  too  many  applied^ou  have  all  applied : 
A  few  of  tl)At  all  woold  hive  done  \  a  part  would  have 
done ;  b  it  the  whole  cannot.  Beiides,  the  objection  wsi 
riot  made  at  ihe  quafter  fefHons,  when  competMt  to  liavtf 
been  made^  if  there  was  any  thing  la  it;  ^. 
'  Serjeant  Giynn  was  againil  the  ordef.  Ml*;  Seahirtfi  and 
^Ir.  Diikhing  in  fupport  of  it:  ^    ^  .  , 

Latd  ,Man^eid^\ftAt  was  fnettit  to  be  ^ained^  fa^ 
poHng  the  party  complaining  ihould  uicceed  ? 

The  anfwa*  was,  the  great  inconvenienee  of  the  dimtnu^^ 
tioh  of  the  value  of  the  lands  remaining,  whereas  the  jury 
determined  only  on  the  Tahie  of  fo  nunir  fquare  Boot  of 
ground.  This  was  o'bje^d,  is  aconfiderable  ddfiCt  ia  the 
Taluation*  , 

Lord  Mafisfit'ld^l  wifli  ymi  could  have  proceeded  to  fd^ 
tic  it  feme  other  way ;  for  it  may  be  very  troublefome  to 
j  them  though  we  fliould  happen  to  be  for  them,  and  tli5ey 
prevail  in  point  of  form  ;  (unler*?,  indeed,  we  fhould  think 

tli.u  there  is  no  power  to  force  the  mcrtgagee  to  fell  the 
land)  but  .vhat  if  wecortceivc  there  was  away,  and.  a  power 
of  coming  at  the  lands,  and  that  they  had  been  only  irre- 
gular  in  point  of  form  ? 

Tcrni:>  were  propofed  by  Mr.  Be^rcroJ}, 

JMr.  Cox  faid,  he  hoped  he  fhotdd  render  a  reference  un- 
necefian.-,  by  fhcv^^ing  the  plainnels  of  the  cafe,  in  which 
he  had  more  information  tlian  the  other  gentlemen. 

The  commiiliouers  arc  to  be  treated  with ;  the  mayor, 
aldermen,  and  commonalty,  in  common  cotmcil  aflembled, 
are  the  commifiioners  to  treat  ^  but  when  the  conveyance  is 
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to  be  made,  this  is  to  be  done  by  the  city  hi  general,  "  i.;  .- 
mayor,  commonalty,  and  citizens;"  oihcrwiic  iluy  wuiilti 

loon  p^-iiti'jn  aiy.iiall  tlic  u»it,  ii  tliey  wcic  to  be  called  oil 

wlur.cvcr  a  tx>iiveyance  was  to  be  made. 

As  to  mortgagee,  it  fuppofcs  a  cafe  where  the  mortgage 

itiay  cover  the  whole  prcmiircs  ;  tliciviurc  if  there  is  a  iiiurt-  / 

gagec  not  in  pofleirion,  the  objc<^t  is,  that  the  city  may 

come  into  the  title  without  the  ti'oubk  of  a  foreciglure  in 

Chancery. 

Mr.  Without  going  out  of  the  record,  the  ap- 

plication is  to  be  made  in  the  very  itile  iUtcd  in  the  re- 
cord. 

The  court  fiiJ,  however,  that  whatever  there  might  be 
in  the  record,  there  Was  not  a  word  in  the  order.  Sed  v. 
iftfra. 

Lord  Mansfield — was  rcry  anxious  to  have  it  fettled  in 
an  amicable  manner  ;  for  the  vi^ory  will  be  very  hurtful  to 
the  party  :  And  if  the  jury  are  to  aHTcfs  in  a  litigious  man* 
her,  .they  will  fet  a  looie  vsdue  on  the  lands. 

Mr,  X}unnmg  objected  to  the  propofal  of  purchafing  the 
whole  term;  bu^iaid  tliat  there  could  be  no  objedlion,  he 
thought^  on  the  part  of  the  city,  to  make  an  en<|uiry. 

Lord  Mansfield-^l  had  inclined  to  a  reference.    This  ii  Powm  de* 
a  fpecial  authority  given  by  an  a£t  of  parliament,  tb  make  a  roirar  :y  to 
fban  .part  with  liis  lands  againd  his  will,  and  muft  therefore  p^aj,  tho"" 
be  ftriOly  purfued :  And  it  mulV  appear  on  the  face  of  the  hj  wk^ 
proceedings  that  it  has  been  fo  purfued. 

leprcfcnu. 

lives  so     ^"'^ry  ftridly  conftrucd,  and  not  enlarged  by  iiitcnJiiitrit.    Quod  uou. 

The  &rft  obje^on  is,  that  the  mayor,  aldermen,  and  That  the 
€omm<>na!ty,  artf  not  the  pcrfons  empowered,  but  the  J^*^' 
mayoTi  cltizeris,  ;ind  commonalty,  which  ate  two  di£lin£t  tcrialind' 
things  ;  one  a  feciilar  body,  for  *  parriculat  purpoies,  the  cannot  be 
other  a  corporation  at  large.   Can  we  look  into  the  coiiftitu-  ^^^^^ 
tion  of  Londyn,  anU  fay,  that  the  mayor,  citizens,  and  j^'^crafti-^ 
commonalty  hzvc  no  authority ;  or  that  it  is  made  by  the  tution  of 
mayor,  aldermen,  and  commonalty,  in  common  council  af>  tl^c  ckj,  or 
fembled,  when  ujJon  the  face  of  the  record  It  appears 
ocherwiib  ? 

There  is  another  objedtloni  wliich  Has  not  been  lakcnno*  [  ^443  ] 
tice  of,  which  IS,  that  it  docs  not  appear  that  Croh,  the 
mortgagee  out  of  pdlTcflion,  had  notice.    They  fVatc,  in-  ^^'^^i*^^^ 
deed,  that  he  had  due  notice  ;  but  there  arc  feveral  fpccific  thorlty 
circumftances  required  by  the  3(51,  whicli  ought  to  have  lliould  be 
been  ilated,  in  puriuancc  of  a  fbjcl-ii  auLuuiiiv,  (jP^'if^? 
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Now  as  to  the  merits— (fof  the  others  are  objc£lions 
,  againft  the  form)— Mow  Crokty  it  fccms,  is  tetiaht  out  of 
poirellioii,  for  a  two  or  iour  year*s  term,  I  thiiik,  rcmaiii- 
ing. 

The  mortgagrc  is  not  compellable  to  account  with  the 
mortgagor,  and  there  is  a  great  difference,  as  to  adcift- 
ing  the  intcrcfts  of  the  term.  Then  what  fa}  s  the  aft  ? 
The  itiortgigec  oat  of  polieliion  might  iign  to  any  body  j  he 
ihall  fign  to  the  pcrfous  empowered*  Yes  \  but  under  cer- 
tain regulations. 

Alortgagec  J  dcflrc  to  be  undcrftood  as  riot  deciding  that  ths  city  may 
^^moit-  proceed  againll  mortgagee  and  mortj^agor,  for  their  ref- 
©ught  bot^  pf6tivc  iutcrcfts.  Witli  mortgagee,  ns  tor  an  apportionment 
to  be  made  of  ihc  turni  cftate  ;  with  ir.nrtgngor  l';r  the  rirverfion  ;  but 
wbttdtttr  ^^^y  mult  both  be  p  utics :  And  they  don't  come  in 

scfpfdivc   under  particular  proviilons,  but  the  general  words, 
intmfttare    Mr.  Juilice  ApoH  faid,  that  in  (his  cafe  the  sppearance  of 
coaccrncd.  ^  mortgagor  would  not  cure. 

He  concurred  with  Lord  Mansfidd^  in  %lng  that  the 
judgment  was  very  un(atis£iidlory,  in  faying  the  money 
ihould  be  paid  to  Crokcy  or  Ibme  Other  peribn  interefted  $ 
whereas  the  a&  of  parliament  leaves  nothing  at  large,  but 
puts  them  to  an  award;  and  calk  in  all  the  parties  in- 
teref^ed,  in  order  to  have  the  value  fairly  and  ckarlv  al^ 
fefled. 

Wright  .dgaiftfl  Holfoni. 

9Ut  of  Cboficery  fir  CerttficaU* 

THIS  arofe  upon  a  claufc  in  the  will  of  Mrs.  Hclfcrd^ 
wife  of  Peter  Holford^  made  by  virtue  of  powers  re- 
>  ferved  to  her  under  the  fcttlemcnt. 

£  444  ]  The  devilewas,  all  her  moieties  to  h-r  Imfband,  for  Lfc, 
without  impeachment  ol  wiiile  j  hmiiaiiun  of  a  term  of 
500  years,  as  pruvition  for  younger  fons ;  then  limitation  in 
tail  male  to  the  elder  fon,  with  remainder  to  the  ufc  of  all 
and  every  the  daughter  and  daughters  of  h^r  by  her  hulband, 
the  aforcfaid  Peter  Holford^  to  be  begotten,  and  to  the 
heirs  of  her  and  their  bodies,  lawfully  begotten;  (uchr 
daughiers,  if  more  than  one,  to  take  as  tenants  in  common, 
mnd  not  as  joint-tenants ;  remainder  to  her  own  right  heirs^ 
in  fee.  8he  died  without  revoking  her  will,  leaving  a  fon 
by  him,  and  two  daughters^  CmJ}antia  and  Maria^  and  a 

ion  by  a  forma  kuiband^  who  was  the  plaintifil  And  quef- 
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tion,  whether  the  plalntill',  as  heir  at  law,  l}ccam3  iaUticJi. 
upon  the  tleath  of  C^njiantla  without  iiTuc,  under  tlic  difpo- 
iition  of  the  will :  or  whether  the  ihare  weut  to  tlie  other 
iiftcr,  bv  fiirvivorfhip  i 

On  the  ildc  of  the  heir  at  law — fliall  lay  this  down  as 
z  principle  in  law,  as  old  as  //•  7.  and  dovrn  to  the  prsfcnt 
,  times,  that  the  hdr  at  h\v  b  not  to  be  difinheritcd  but  by 
express  devifej  or  neccirarily  implied,  and  that  probable  coo* 
jeciare  vriU  not  do«  I  Aiall  cite  Gardiner  and  SbMtt,  and 
Williams  and  Browt^  which,  I  think,  are  prccifely  the  fame 
with  this,  and  have  only  a  colour  of  diftin^lion  at  bcfl,  and 
that  a  very  flight  one.  I  ihall  take  notice  of  the  cafe  of 
Holmes i  and  (hall  make  a  few  curfory  obfcrvations  on  tht 
long  firing  of  caies  which  have  arifen. 

&rtainty  is  the  grand  object  of  the  law>  on  the  conftruo* 
tion  of  a  Willi  as  it  is  moft  highly  expedient  that  difpofiti- 
ons  of  cftates  ihould  be  preferved»  How  is  this  to  be  at* 
tatned,  but  by  the  principle  I  have  infixed  on  ?  If  the  heir 
be  diitoherited  by  any  thing  lefs,  inilead  of  a  certain  deviie, 
(or  what  I  take  to  be  the  fame,  a  neceflary  unplication)  if 
any  the  ftrongeil  probability  be  admitted  to  fupply  this,  i]n«» 
certainty  and  conje^hire  wiU  be  introduced  \  whereas  no  ob» 
icority  can  be,  ^  neceflary  implication  be  required :  For 
neccflity  is  an  extreme,  and  all  extremes  are  very  callly  de- 
fined. 

Lord  Mattsjitld  fa  id,  no  one  doubted  the  cafe  of  Giir  diner 
and  Sheldon\  they  only  explained  the  incdning  of  nccellury 
implication.    Lord  Hardwickty  in  ihc  cjIj  ot  Lji  i  ingt^n  and. 
Hellier,  never  doubted  the  cafe  of  Ganiuier  and  Sheldon^ 
but  only  Ihcvvcd  wUat  a  neceflai-y  implication  was.    There  a 
man  had  made  an  cftatc  to  A,  for  nincty-niuc  years,  with 
the  fublequent  limitations  over*    No  man  can  lay  it  was  ne- 
ccfTary  he  fhould  mean  to  lay,  "  if  he  lb  long  live.*'  He 
might  have  given  a  man  an  ef^ate  for  nincty-ninc  years ;  but 
under  all  the  circumftances,  the  court  judged  the  intent  to  be 
certain,  or  nccefTarily  implied.    A  neceifary  implication  is, 
where  the  intent  upon  the  whole  is  clear,  fo  as  to  fatisfy  the 
confcicncc  of  the  court,  and  that  no  rcafonable  man  wlio  [  445  3 
hears  it  can  doubt,  and  mult  be  upon  the  will  itfelfy  and 
not  from  any  thing  out.  of  the  will. 

Serjeant      proceeded  with  the  cafe  of  Cumber  and  Hiii^ 

Williams  and  Bromu 

There  is  not  only  a  want  of  neceiTary  implicatlonf  but  the 
af<rfs  remainder^  fuppoiing  it  well  and  fu£hciently  conveyed 
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by  the  expreffions^  and  not  too  nncertdn  and  indcfiiuie  tiH^ 
take  efiefty  cannot  here  be  liipported,  becaufe  bad  ta  hM^Mi 
Its  origin,  even  admitting  the  teftatrix'had  hitended  ifMij 

remainders,  and  well  ar.J  luillciently  cx-nched  her  intcnti-j 
On,  according  to  law  :  For  in  this  cafe  it  being  to  daughtcn 
or  daughters,  lawfully  to  be  begotten,  there  might  liavc 
been  more  than  two,  and  no  croi's  remainder  ihould  be  bc^^ 
tween  more  than  twb^  and  therefore  thus  the  fupport  wmid 
be  not  good  of  the  crofs  remainders  contended  for ;  vrhkl^ 
if  they  could  be  proved  to  have  been  intended^  muft  be  pni^ 
ed  in  fuch  a  mamier  a$|  it  is  humbly  fubmitted  to  jtnfi 
Lordflilp,  will  not  agree  with  law. 

The  words  are  almoft  the  fame  as  in  Ctimhei^  zi  A  HtU  \ 
and  what  has  been  obfervcd  of  crofs  remainders,  as  a  reofbii 
of  their  being  fo  retrained  and  circiimleribed  a>  I  i  n  con- 
tending before  your  Lord  (hip  they  have  beenj  by  anckfilL 
^d  fuccelBve  adjudication^,  is^  that  they  create  great  ^tfoS^' 
fufion. 


How  far  this  rea(bh  holds^  or  what  other,  it  ia  Mt-^H 
buiindir  to  initft:  on.    Howevei^,  it  is  enough  Ibr  me  Wl 

prove,  that  in  fa£t  a  rule  of  law,  fettled  by  decifions,  thcrd 
is  now  ftanding,  which,  whether  for  the  rcai(  n  hinted  id* 
above,  oi*  for  whatever  other,  will  not  allow  cruU  remain- 
ders but  by  ncccfiary  implication  \  nor  between  more  tha^ 
two«    i^nd  a  devifc  muil  be  good  in  its  original  creatlo^ 
or  it  cannot  be  eftablifhcd  by  fublequent  event.    If  this  hi, 
admitted,  then  in  the  cafe  before  us,  the  huiband  bdngfi^ 
iug  at  the  making  of  thie  will,  there  might  have  been  wkftit 
than  two.    But  it  there  be  a  dlfl^rcnce^  it  muft  arifc  otl  tiili 
word  refpeftive ;  which  is  fupcrflnous  :  Tor  it  mult  be  un* 
derftood  where  the  |>erfons  are  of  the  fame  fex.  And 
rcn  very  ingcuioufly,  as  he  does  every  thing,  explains- 
Mam,     maxim,  cxprcjfio  eorutn  qua  taciie  infuni  nihil  operaiur^ 
[The  cafe  of  Ctmher  was  cited  from  tlie  bench, 
was  to  his  grandfon,  Hendotiy  and  his  granddau^Mt^ 
the  heirs  of  their  bodies  refpoffivdy.]  _\ 
Serjeant  HUl  continued — ^In  the  cafe  6f        OA  dbclfl^ 
niifc  of  Jiurvilley  igainft  Burvilk^  if  the  impKcmtioii  ha<fi 
not  been  railed,  the  eftate  woi:kl  have  gone  from  and  noc' 

C  446  J  ^^'^  •  ^^'^  ^^'^    confonant  to  the  princ^^  I. 

fet  out  with,  and  fo  Holmes  and  MeynelL 

Ejectment — "  I  dcvife  all  my  lands  in  A.  to  hny  two  daugb-v 
<«  tcrs,  E,  and  A,       and  the  heirs  of  their  body^,  eqitfllT 

to  be  divided  among  them.   And  if  Ihey  die  witlMI^II^I 

.  if 
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<f  (ue»  then  all  \q  my  nephew,  F.  M.  with  divers  remaini 
f<  dcrsovcr/' 

This,  being  the  cafe  of  a  tefhtop,  (hould  be  governed  hy 
intention,  as  m  13  H.  7.  adevlfetaa  fan  and  heir,  after 
the  death  of  his  wife,  makes  an  eftate  to  the  wife,  for  her 

life.    This  is  proof  of  what  intention  he  was  fpeaking  of 

not  bein-  probable  conje£lure,  but  ncceflary  implication, 
in  tlic  iLi  ictclt  fcnfc ;  an  eftate  to  the  heir,  after  the  death 
of  the  wife:  He  was  nut  la^n  to  liavc  It  .before;  nor  was 
any  tliird  perfon  to  take;  and  tlicreluru  ilie  \\\ic  mult :  And 
the  difpoiltion  wasfuch  in  that  cafe,  it  was  falJ,  as  prudence 
and  reafon  would  jutlify.— -And  wh.it  wa^  lUc  cafe  ?  It  wa-; 
in  favour  of  the  poftciity  of  the  tofiator,  who  could  not 
otherwifc  take  but  by  fuch  implication,  and  the  wliole  wa^ 
intended,  and  altogether.  And  the  word  all,  he  faid,  fhcWt 
plainly  the  whole  was  intended  to  pais  together., 

Cro.  J  a.  365.    Gilbert  and  Wit  ten. 

The  cafe  Lord  Chief  Jullicc  Pnnhcrt:?i  denied  I-],  whore 
there  was  an  expreis  crofs  remainder  limited,  and  therefore 
cannot  be  law. 

Loni  Hardw'tcke^  I  Jthwt^  215,  Dcvife  to  two  daugh- 
ters, and  the  heirs  of  their  bodies  and,  for  default  of  fuel; 
Ifliie,  remainder  over :  That  this  was  to  be  underftood  ref- 
pe<n:*v.  iiTue.    If  the  word  had  been,  "  If  they  die  without 

ilhie  heirs  of  their  or  either  of  their  bodies,"  this  I  ad^ 
piit,  in  any  cafe,  would  create  a  crofs  remainder.  But  here 
the  words  are  All  and  every  the  daughter  and  daughters 
«  of  the  hodf  of  thefaid  P/f<T  Hoifrrd,  on  the  body  of  me, 

Confia/aia  Aolford^  begotten." 

No  more  than  ^  devife  to  the  daughters,  and  the  heirs  of 
their  body  or  bodies,  to  take  as  tenants  in  common,  if  more 
|han  one.  This  is  no  more  than  to  the  heu^  of  their  bo^ 
dies  ;  and,  on  failure  of  ifiue  of  anyone  of  them,  then  the 
fhare  goes  to  the  heir*  But  it  is  faid  if  there  had  been  one 
only,  fhc  fliould  have  taken  a^  5  ^ wre  (hould  not 
tlie  1  hares  go  by  fur.vivorfhip  ? 

I  aafwcr— The  intent  is  not  fq  ftrong  as  to  be  necciTary  t 
and  if  I  caii  finil  any  dli\inciion  between  the  one  cafe  and 
the  other,  I  conceive  it  to  be  fulHcient  to  keep  the  eftate  in 
the  lielr  at  law.  Now  portions  to  daughters  are  generally 
given  to  thciu  as.  advancement  in  marriage  5  accruer  of  ihare  j-  ^ 
bv  furvivorlhip  mif  ht  c-ome  too  late  to  be  of  ufe  in  that  rcf- 
pk^r;  and  it  is  only  probable  conjcaure  therefore  to  fay  that 
ihemcanHudi.liiarc  iiyjuld  accrue,  raiUwi  than  dcfcend  to 

iho 
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the  lie'r.  Tiiereforc  it  wa;s  I  grounJcJ  myfclf  on  this  print 
cipic  at  lirft  that  certain  intent,  not  probable  conjc£turC|  was 
ilcccfTury  in  diflierifon  of  the  }if ir. 

Mr,  IJardgrc^ve  on  the  other  fide — I  fubmit  the  fame  rea-i 
Ibn,  which  induced  her  to  prefer  the  liTue  male  to  the  ilTuc 
of  her  former  huibaud,  would  alfo  indnce  to  prefer  the  ilTlic 
female  to  the  heir  at  law.  The  limitation  to  the  daughters 
is  ftill  more  mAU'rh\^  for  it  is  to  all  and  every  my  daughter 
and  daughters  ;  therefore  if  there  had  been  one  daughter  on- 
ly born,  flie  would  liavc  been  preferred  to  the  heir.  Now 
whnt  difTorcnce  can  be  efT-ctunlly  taken  to  jlicw  that  the  heir 
was  mcHiU  to  be  preferred  to  tlic  rcfl  of  the  ciaiightv^rs,  if 
more  than  one  upon  the  death  of  one;  who  v-;is  not  pre- 
ferred to  that  one  if  th?rc  had  t^een  one  only  :  Then  the  li- 
mitation over  to  the  heir  at  law  is  this — and  for  default  of 
«*  fuch  ifliie'*  what  ilTue  is  this.^  It  refers  to  the  precedent 
words  **  all  and  every"  for  tl^e  daughters  fhould  take  m  re- 
xnalncler  before  the  heir,  who  was  not  to  take  until  after  1 
failure  as  fuU  as  could  be  CTvpreHed, 

Dyfr  303.  Crofs  remainder  between  more  than  two  and 
^gaipl^  t^C  hvir. 

4  Leo'h  Where  the  court  adjudged  in  a  tnanner  whach 
fhews  that  in  ancient  times,  where  a  more  rigid  interpreta- 
tion of  wills  was  held  than  has  b<en  for  a  long  time  paA^  im- 
plicative conftrudtions  were  admitted  to  raiie  crqfs  remuo- 
ders«  where  reafon  fupported  them*  The  next  caib  I  fhall 
cite  is  Hoh^s  and  Alejtieil^liayfuotiii — Skitmer^m^'Sir  Thomas 
^ones^znd  PolL'xf, 

I  ihould  not  have  relied  pn  the  word  aU**  To  flronglyi 
if  it  had  not  been  relied  on  in  a  determined  cafe^  SpeJmn 
and  Stof2ori  9  May^  f  7(>8* 

Th^  words  of  I^d  Camden  are,  this  cafe  is  very  dear 
f<  on  the  -words  e^ich  and  evcr\',  independent  of  the  autho* 

ritics ;  and  is  much  ih-onger  than  the  cafe  of  WrMi  and 
f*  Cadognii^  in  which  I  grounded  my  opinion  on  itrtt^daU 
<«  and  i?<y?."— And  I  truft  I  fliall  (hew  this  was  the  very 
cafe  which  was  the  ground  with  the  houfct 

Lord  Maufffld — You  muft  not  go  to  that,   for  that 
fmcaning  the  fuppofing  dccifion  in  the  Houfe  of  Lords] 
would  prevent  our  fcndrnf^  the  cafe  back.    I  don't  think  in 
[  448  j  '^'^•^^     was  dctCTTiincd,  for  the  judges  were  not  called  in,  1 
was  up — ^and  Haid  a  little,  and  then  went  out-*— but  be  it  as  it 

wiU, 

*  Tlic  ciic  "^  aich      before  the  fourt  aow  «f  Wright  aod  Holier d«  at  I 

imderilttMl,  onl/  the  tamu  diffcriof. 
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willy  we  muft  take  it  for  granted  it  was  not  determined  tlieref 
ioT  the  court  of  chancery  can't  icnd  a  cafe  precifely  the 
ftme  wluch  has  been  ikisdy  detennined  hi  the  Home  of 

Mr*  Hargrove  continued— I  ihall  only  beg  leave  to  fay, 
that  Lord  North'mgton  determined  for  us. 

Lord  Mansfield — You  don't  mean  on  the  appeal.  This 
was  explained,  mul  at  laft  it  appeared  l-orJ  Nzyihi:;g!on  was 
admitted  to  have  tl^rown  out  an  opinion  in  their  iavuur,  and 
Mr.  Har^ttve  proceeded  to  oblerve,  tliat  he  had  i^atcd 
Mr.  Yone  \i\  \\xi  argumcntji  as  holding  it  too  cleau:  to  be  ar* 
gued. 

In  the  cafe  where  they  refulcd  to  imply  a  crofs  remainder ; 
tilts  was,  bccaiifc  it  was  to  have  nrifen  upon  a  contingency 
which  never  happened  the  devifec  dying  before  fixtccn,  this 
is  the  cafe  in  Dyer.  Two  reafoni?  are  given  in  the  cafe  of 
Gilherf  nnd  li^ittefiy  againfl:  crofs  remainders,  one  that  the 
ikviie  being  to  the  two  fhns  by  cxprcfs  liniitatinn,  there 
fhould  he  nn  crois  remainders  by  impltrntinn  y  fecond,  not 
between  more  than  two,  but  this  calc  has  been  lincc  dctrr- 
mined  on  contrary  reafons;  and  it  is  not  doubted  that  a 
fnan  may  create  crofs  remainders  between  more ;  by  cxprcfs 
w(Mrd&  The  only  queftion  b  therefore,  whether  he  fatisfies 
the  cotirt  upon  the  circumflances  of  his  intent.  In  Cum" 
^kaeh^  the  word  "  refpeftivcly"  was  ufed,  which  certainly 
fecmed  to  imply  the  limitation  over  to  take  etFcft  in  failure  of 
refpeflive  t^ie,  which  mail  mean  exclufive  of  crofs  re- 
mainders) and  the  word  air*  w:\s  not  there.  The  cafe 
of  W.  and  Brca/a  was  ftronger,  for  the  word  "  all"  was  in 
the  will,  but  there  was  alfo  the  word  «  refpe£tively  and 
though  it  was  iaid  the  court  did  not  determine  in  the  cafe  df 
znd.  Brawn  upon  that  word>  yet  in  Davenp^rt^  it  is  ad- 
mitted they  did, 

I  apprehend  that  the  preceding  devifes  to  the  £om  are 
not  a  very  diflTcrcnt  thing  from  the  devlfes  to  the  daughters  \ ' 
every  fjcmtly  has  a  greater  regard  to  (bns^and  it  rather  turns 
the  other  way — {he  meant  it  to  ddcend  entire  to  the  fbns ; 
'  but  not  fo  to  the  dattghter^-«!*and  I  apprehend  what  is  ob- 
fcrved  by  way  of  interpretation  Hands  in  its  fullibrqe. 

t  Le9».  14.  Deviieto  the  ions,  and  if  they  died  iRithout 
iflTue,  remainder— there  was  what  Lord  Pemherhn  calls  in 
tlie  cafe  of  Ho! tries  and  Meyneil  a  prcfumption  of  nature, 
that  he  would  not  dirmherit  his  ilTue  in  favour  of  a  Gran- 
ger; the  cafj  of  //^/Wa  and  il/c'jW/,  it  v.-as  faid,  was  not 
ib  iiron^,  there  ^^\irc  only  the  words  "  they  and  all."  X 
*       ^  .  cuiilcnd. 
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contend,  there  was  alfo  in  that  cafe  the  fame  prckimption 
of  n-iturc  which  I  hope  will  always  prevail,  over  An  intrn; 
in  the  leail  degree  doubtful^  expreiled  jjol  di£bq:iibii  o£  ik»| 
heir. 

C  449  3      [^^     '  obje£tcd,  that  if  it  waf  ^nce  detenziined.m 
court  of  Chanccrv,  this  would  bar  a  cafe  being  made. 

Lord  Mamjieid^yiiot  at  all,  when  they  coiiie  for  £utba 
dureftion^  than  what  appear  on  the  dccrec.^J 

It  was  faitl,  and  I  don't  deny  it,  other  ptirts  of  the  wffl 
ai.iy  be  looked  i..to  to  cxpUin — this  I  don't  deny,  an  J  I 
hope  it  will  be  fo ;  there  is  a  limitation  with  rcfpe6t  ro  tht:| 
younger  <  niMren,  that  if  any  of  the  younger  children  die 
unmarried  and  ua4er  age,  that  then  the  iharc  or  ponioa: 
ihall  go  to  the  furvivor  \  and  if  all,  then  the  fhare  to  go  iq 
the  inheritance*    This  inilited  for,  inferring  a  like  intoi- 
tion  liere  (which  was  the  ufe  made)  would,  I  thinks  xatfaa 
imply  that  if  there  had  been  a  iike  intention,  the  maker  ol 
the  will  knew  how  to  limit  a  crofs  remainder  in  e}4)rcfi| 
words,  had  done  it,  and  therefore  would  have  done  it. 
The  m.ikcr  of  the  will  in  that  claufe  reliiting  to  yoiuigcri 
children,  was  iv>i  fntistied  with  implying  crois  remaindcrii 
in  default  of  ifiiic ;  but  took  care  it  ilioQld  pai^  by  the  pro-l 
per  way  of  exprefs  limitation.    There  apipear^  a  predile^lioi 
I  deny  riot  *f  but  we  are  not  to  look  iqtp  this  appearance;^  ncr 
the  groimds  of  this  predileftion,  bat  rely  on  the  dearaol 
certain  title  of  the  heir  not  to  be  defeated,  unlefs  by  ckaiw 
ncfs  and  certainty  againlt  it.    Wc  rrU  on  an  old  diftin^tion 
not  admitting  crolii  remainders,  where  they   might  h.»vc 
arifcn  between  more  than  two.    T  lliall  content  myiclf  with 
faying,  that  all  the  cafes  cited  dift'ered  materially  as  to  tfif 
circmnftances,  the  heir  would  have  been  dinnherited  vn 
ibme  of  them,  if  the  crofs reinauiders  liad  not  been  impUcdi 
in  an  other  it  would  have  gone  in  diOierifpn  of  the  teft^p 
tor*s  remaining  children  reipe^tively* 
Lord  Mumsjield — liCt  it  Aand  over. 
Doc-s  not  Lord  ILinh-iL^L  rely  greatly  an  the  ule  of  tM 
word  "  refpe^^ivcly"  in  the  cafe  of  Ccmhrr  and  Hill^  ^  i 
H^iiliavis  and  Jifoit-n  ?  And  the  worti      refpeclivcly"  dil* 
joins  the  inheritance  y  and  this  is  very  near  as  Ihrong  as  the 
word  which  you  admit  wouKl  Imply  a  crofs-remainder-  f^' 
this  it  was  ^igain  infif^ed>  that  iuperfluous  wordsj  which 
VOxSi  have  been  implied  if  not  e^rdTcd^  coidd  make  no  ^* 
«ftfation« 
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Lortl  ulLi/ijficU — In  conflru^tion  of  intent  it  certainly 
>voulJ,'  us  where  it  is  in  default  oi  iucli  i true  the  whole  to 
go  over,  this  Vvould  have  been  implied  if  not  cxprcfled  ;  ancj 
yet  the  want  of  fnch  words  nppcj.rin^  in  the  will,  would  make 
a  great  diifcrcnce  in  argument  oi  intent.  [It  fccms  where 
tl\e  word  whole"  w^as  Lilcd  in  HrJmes  and  Meyneil  with  the 
word  uU,"  nothing  would  pafs  until  the  whole  could  go 
over ;  and  in  the  mean  while  the  daughters  on  failure  of 
iiiiie  would  take  by  furvivorihip  ref|)cftively.]  But  if  thefe 
words  v/ere  abfcut)  the  implication  would  ainpunt  to  no  more  [|  450  3 
(unlefs  upon  other  fpedal  circumilances)  than  that  the 
whole  would  be  to  go  over  finally  but  by  parcels ;  that  on 
failure  of  the  refpe^ve  iflue^  the  ihare  wpuld  Uefcend  to 
the  ijiheritancc. 

The  cafe  came  on  for  judgment  the  lafl;  day  of  the  tenn» 
and  Lord  Mansfield  ddiyered  the  judgment  of  the  court  ta 
thbcffeft. 

May  21  f  1774. 

I  -fxind  it  the  cuftom  to  fay  nothing  upon  cales  which 
came  for  certificate  $  nor  to  declare  any  reafons  upon  the 
certificatej^True  the  bar  might  come  at  the  opinion  when 
it  came  on  in  chancery;  but  I  thii^l^:  the  cuftom  was  wrong. 
The  two  cafes  before  us  ihind  for  our  opinion  upon  certifi- 
cate, and  we  (hall  ftate  at  follows. 

The  cafe  of  Wright  Tiiid  Holford,  articles  of  agreement 
upon  marriage  of  Coujlaniia^  then  the  widow  of  "John 
Wrlghty  Ihc  was  impowcrcd  to  make  a  dir[>olition  by  a  deed 
with  two  witneflcs,  or  a  will  witli  three  witncircs,  of  any 
eftate  which  llionld  corny  to  lier  during  covertJire,  or  by  del- 
cent  to  her  huflwnd,  or  any  rcm;iindcrs  or  revcrlions  under 
the  fettlcment,  wliieh  fhnnld  arife.  She  became  entitled  as 
coheir  bv  the  death  of  her  brother  to  a!i  undivided  moiety 
which  he  gives  in  truft  to  her  hulband  for  life,  without  im- 
peachment of  walVe,  (then  a  term  of  five  hundred  years 
with  cftares  tail  to  the  lom;  th?  inarrij'/e,)  «uid  then  foU 
lows  dc\  lie  of  the  lame  eftute  to  the  nfe  ol  all  and  every  the 
daughter  and  daughters  of  me  t!u  l.iid  C.  by  P.  Iklf.rl  law- 
fully, Ir*.'.  and  the  heirs  of  their  body  lawfully  ;  iuchtlaugh- 
tcrs  it  more  than  one,  [to  take  as  tenants  in  common  an^ 
not  as  joint*tenantsJ  and  for  default  of  fuch  ilTuc  to  the  heirs 

f  P.  W.  79— So.  on  thf  maxim,  Conftnj^fo  comm  qu«  Ucitc  tofu&i  nihil 

opcralur  \  and  J^acon  i  nuxinif* 
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of  me  Cofiftantia  for  ever.  She  died  without  rercddng  her 
vill,  leaving  a  fon  and  heir  at  law  and  two  daughters. — One 
died  at  two  year??  old,  the  other  is  unmarried  and  an  infant- 
QucfTion,  therefore  upon  the  death  of  the  elder  daughter 
an  infant  and  without  iflue ;  \rhether  the  heir  at  law  be- 
came entitled  after  th?  death  of  ^.  Ho^M  f  We  iliaU  not  go 
into  the  cafes  which  would  be  too  long  the  laft  day  of  term; 
but  we  fliatt  ftate  the  ceitiiicatevln  fuch  words  as  wtU  carry 
the  realbns  with  thein»  and  will  mantfeft  the  diftin£tion  be- 
tween  this  and  the  cafes  of  Cumher  and  and  William 
ViA  Brown  ftrongly  relied  pn  by  Seijeant  HilL 

The  opiinion  we  are  of  will  be  certiBed  in  theft  words — 
t<  there  are  no  words  in  the  fettlement  of  lemaindeis  or  re- 
verfions.  to  limit  over  the  {hare  of  the  two  dattj^ters,  upon 
their  dying  without  heirs  of  their  bodies  refpe£tively  *,  on 
the  contrary  the  whole  efUte  Is  exprefsly  limited  over  upon 
the  failure  of  nli  the  daughters  and  all  their  ifTuc."  (Thefe 
words  arc  emphatically  put  in  to  fatisfy  Mr.  Serjeant:  Hil! ) 
there  is  no  limitation  upon  failure  of  daughters  rcfpcvtively, 
~  4JI  3  or  of  tivj  heirs  oi  their  boflies  rcl'pc^Vivcly,  but  in  full 
words  aa  can  be,  general  ikwd  tutal  failure  ot  ail  and  evcr^ 
the  daughters,  and  all  and  every  their  ilTue. 
\Vc  think  they  takQ  cross  kumaindlhs^ 

Warranty, 

N-w  tiluU  -Ti  rr OTION  for  a  new  trial  on  a  verdia  againft  evidence, 
wt tfj^i.  ^  of  for  an  horic  of  the 

ally  where  pncc  of  I  jh 

thrjrrfon,  Ix)rd  Mansfield — I  would  adviie  you  to  fet  down  witl^ 
iidcU^c  vcr  ^^^^  rather  thr.n  come  for  a  new  trial  when  the  jury 
diait,  will  ^"^^^  determined  for  the  fc'lcr.  No  ground  for  a  new  trialii 
be  JTcded  Better  it  ihould  be  determined  once  for  all  dght  or  wrong. 

with  *i>nif- 
ihiiip  of  ^ 

cr jiiun;d  iu»»  #^  •  » 

ture.  New  Tn^t* 

ON  an  a^on  brought  for  mal-proftcution  againft  an  atw 
torney>  the  jury  had  found  for  the  defendant  \  the 
piamtilf  moved  to  be  let  in  to  a  new  triaL 

The  court  faid,  defendant  wa^  iii^dently  tried  OQce 

Tjchcrc  the  iiiit  was  criniin4^* 

*  Attachments 
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Attachment. 

TrIE  attachment  goes  of  courfc  for  ium«peHbnnance  of 
an  award  \  and  in  order  t^get  rid  of  it,  you  muft  fct 
^de  tlxc  awird,  ,       , ' 

IT  fccms  where  a  fpecial  cafe  has  been  rcferved  a  new  trial 
has  been  granted^  wiUu>ut  previouily  fetting  aiide  the 
forzner  vcrdi^t» 

Cofis  in  Ejectment. 

WHERE  there  Is  qe^ment,  and  judgment  ieigauift  the 
defendant  by  default,  there  Is  no  recovery  of  cofts 
upon  the  judgment,  becaufe  the  defendant  U  only  nominal. 
In  this  caA;  you  may  bring  an  a^on  in  confequence  of  judg* 
ment  to  recover  mefise  profits,  and  eofts  of  ejedbnent. 

Goodright. 
EJECTMENT, 

TESTATOR  fcifed  in  fee,  made  his  will  in  1 753,  with 
this  claufe— in  cafe  my  pcrfonal  cftatc  (which  I 
have  before  dcvifed  to  my  wife)  be  not  fufficient  for  payment 
of  debts,  then  I  devife  my  lands  in  Aldercombe^  to  truftees 
fjot  payment  of  my  debts ;  and  if  not  fufficient,  then  the 
revcrtion  of  inheritp,ncc  of  my  wife's  jointure  to  be  liable ; 
all  the  reft  and  refidue  of  my  real  and  perlbnal  edate  what- 
focvcr  and  where  foe  ver  to  my  dearly  beloved  wife."  The 
wife  proved  the  will,  the  perionalty  was  fufficient  to  pay  his 
debts. 

Q^cftion :  Whether  he  meant  to  comprize  the  eihite  de- 
v;fcd  to  the  trudces,  and  include  it  in  the  refiduary  claufe  f 
If  he  did,  die  wife  will  take  \  if  not,  the  heir* 

Contended,  that  he  could  not  mean  to  g^ve  this  eihte  to 
bis  wife  \  becaufe  he  thought  that  it  mi|^  not  be  fufficient 

to 


EaAer  Term,  14  Geo.  j.  K.  B. 


to  pay  debts,  Roaus  cafe — "  dcvife  to  R.  B.  it  he  pay  aii 
•*  my  debts  and  funeral  expenccs  for  ever ;  and  if  he  do 
«  not  pay  them,  devife  to  Mrs,  £•  A  all  the  reft  and  refi» 
<^  due  not  herein  before  bequeathed.**  Devifc  contended  to  «• 
be  excaitory ;  but  as  B»  died  before  the  tcftator  the  court 
would  not  admit  of  that  \  and  they  fsud  that  jM(rs*  jS.  could 
not  take  by  the  reiiduary  clauie. 

The  ditierent  words  «  not  beihre  devifed'^  which  were 
in  that  cafe  make  no  alteration^  but  are  merely  tautologons. 
The  reiiduary  claufe  is  here^  as  g^eraBy*  mere  matter  of 
comfe ;  there  is  a  cafe  where  a  man  with  words  wide  enough 
to  pafs  \m  whole  iiitereft  not  knoEwing  of  911  iiitereft  he  had) 
it  did  not  pais* 

I  P,  W,  302.  Cohe  and  Qakky*  jf.  went  to  ^  ;  his 
ther  left  during  hU  abfence  certain  leafehcdd  eftates  to  him  ^ 
he  returning  left  hb  gold  buttons^  tobacco-b^x,  and  all  other 
things  to  lu9  dear  niend  Oakley.  Qaeftion«  whether  the 
ieaiehold  eftates  would  pafs  ?  Trever  md  &ot»  and  that  ex- 
ecutor held  as  truftee* 

Mr.  fVUfoth-'^yn,  the  ftate  of  the  queftion,  that  if  any 
tiling  the  heir  fccmed  to  have  the  worll  cafe,  becaufc  the  firft 
claufe  gave  to  the  truftees,  the  other  to  the  wife ;  and  the 
qucftion  (even  if  it  were  iiiy  liiuig)  only  between  the  wife 
and  trultj^s. 

ll»4L  Mkc  the  whole  it  is  thus.  It  Uevifec  fhoiiKl  talce  upon 
failure  of  a  contingency  whicli  never  h;!])pc*ncd  j  now  on  the 
pLiin  intent  I  fubinit  n\c  devifec  llioukl  not. 

R'j'iu  WAS  dctcruiiiicd  on  the  ground  of  a  lapfctl  devife. 
Wrighi  and  Holt  was  the  ground.  He  dcvifes  exprei'Uy  all 
his  Jands  in  E.  to  J.  Carter ^  and  his  heirs ;  and  if  he  died 
without  heirs,  then  ovrr.  C trter  died  without  illbc,  in  the. 
life  of  the  teftator.  Tiic  ulvHc  over  can't  take  place,  even 
under  the  refuluary  clauic>  bcGiule  the  lands  had  been  ex« 
prelsJy  devifeJ.  * 

2d  Vtrn.  394.  Devife  to  J.  5.  of  500L  if  he  were  alivCi 
and  fliould  come  from  beyond  fea  j  devife  over  void. 

11/ M  2nd  HJmdfu.  Lord  Chancellor,  16  Nov.  1772. 
Teftator  H,  directed  his  lauds  to  be  fold,  iiitercll  to  the 
wife  for  life,  and  to  his  three  nephews,  who  ihould  be  liv- 
ing at  the  death  of  tlie  wife.  They  all  died  in  the  life-time 
of  the  wife*,  the  refV  and  refiduc  was  given  to  the  wife, 
exertion,  v/hethcr  tliis  would  pali»  the  interetl  of  the  lands 
fold  for  money  I    Hdil  it  would  not. 

I  Leoti,  251.    Devife  of  lauds  in  fee  for  erc(5l:ng  and 
maintaining  a  free  fchooi^  and  all  other  his  lands^  to  T, 

.[Lord 
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[Lord  MtfUj/SifA^— This  muft  be  a  miftake;  for  aU  other 

his  lands  is*  %n  exprefs  exception.] 

ft6  Raym,  1324.  Teftator  diredied  his  debts  to  be  paid 
iminedjately  after  his  decea(e»  and  gave  power  to  his  wife  to 
icil  his  lands  for  payment,  (if  need  ihould  be)  and  to  pay  le- 
gacies ;  and  all  reft  and  reudue  to  his  wife.  Lord  Comper 
was  of  opinion)  though  a  power  given  to  the  wife  to  fell» 
and  fee  pafied^  fubjea  to  payment  of  debts,  that  fhe  took 
nodiing.  There  can  be  no  ftronger  implication,  in  cafe  the 
perfbnal  eftate  fhonkl  feil,  he  devnes  to  truftees,  in  payment 
of  debts^  if  the  perfbnal  then  anfwered  as  it  did,  he  did  not 
devife*  *  ^ 

How  great  the  abfurdity,  that  if  the  pcrfonal  had  not  • 
been  entirely  fufficient,  that  then  the  furplus  Ihould  be  a 
rcrultln'4  trull  to  the  heir  at  law.  Lord  Tr.liJ  determined 
it  fliould  iiL  t,*  uut  3 J  JV.  6rv  the  Lord  Ch.inecllor,  wwl 
three  nilliling  judges,  thought  otherwife.  Ho'.v  ftrangc, 
then,  that,  it  the  perlunalty  is  entirely  luHkicnr,  the  whole 
re:il  eilatc  devifed,  as  iubiidiary  to  it,  ihouiJ  pals  to  the 
wife. 

Mr.  C//// — Thnt  there  was  a  flrong  diftincrlon  between 
the  cafes  •,  becaufe  the  devife  to  a  man  and  his  heirs  is  good, 
tipon  contingency ;  namely,  if  lie  furvive  the  teftator. 

That  as  to  fo  much  of  the  cafe  as  lands  to  be  turned  into  [  454  J 
money,  that  vcrv  eircumftance  nnl\vcred  them  ;  for  then, 
luider  the  ivinic  of  rciidue  void  ei^atcs,  clbites  aiter  acquir- 
ed would  pals. 

In  the  cafe  of  ^prig^  he  devifed  his  whole  eftate  for  pay- 
ment of  debts  J  there  could  be  then  no  reiidue,  unldsout 
of  that  furplufage; 

The  cafe  before  the  prcfcnt  Lord  Chancellor  was  on  a 
queftion  whether  by  the  word  cilate  the  wife  took  in  fee, 
or  for  life  ;  not  whether  (he  took  or  not. 

That  the  cafe  in  Forrefler^  Alalaitar  and  jiLii.u'ary  went 
Upon  the  circumftances  whether  he  meant  the  eftate  lliould 
be  real  or  perfonaL  It  was  declared  there,  by  Lord  Talboty 
that  it  appearing  on  the  will  that  he  meant  it  ihould  be  fold 
at  ^  events,  and  made  perlbnal,  therefore  the  heur  could 
not  take,  hut  devifee  muft.  The  devife  was,  All  the  re- 
ikiue  of  my  perfonal  eftate* 

liord 

.  » 

On  one  Cdc  it  was  obfcrve4»  that  the  wife  wai  legatee  of  lands  pur- 
chafed  after  the  marriage,  by  way  of  farther  provifma  :  On  the  cti.  r 

this  was  not  (even  in  the  idea  of  civilians)  fufficient  to  let  in  the  heir; 
«*«ufe  it  is  not  w  c^hjva  trfiaatntitm  j  for  hf  gives  legacy  to  the  heir,  *•  09^ 
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Lord  Alamjuld^'thc  tcft^tor,  lluinhertcrjj  being  fcifcJ 
in  fee  of  the  premifles  in  queflion^  and  divers  others  in 
Lincclttjhh'ey  and  elicwhcre,  after  levcral  precedent  devifcsj 
legacies,  and  bequcils,  part  of  realty,  dcvilcs  thus : 

"  In  cafe  my  perfonal  cftatc,  cxduiivc  of  fiich  p.iri 
"  therefore  as  I  have  before  given  and  bequeathed  to  iny 

wife,  fhall  not  be  fuilkicnt  to  pay  my  debts,  I  give  to 
"  my  brother, — < — ,  and  my  friend,  ■   ,  anil  their 

heirs,  in  truit,  to  pay  debts  and  legacies,  and  fuppiy  de- 
*'  fctts  in  the  perfunal  eftatc."  And  in  cafe  not  fuHicient, 
then  he  devifcs  the  revcrfiou  of  inheritance  of  his  wife's 
jointure ;  and  wifliing  and  hoping  his  perlbnal  and  real 
efbatc  in  4'  be  fuiUctent  to  pay  all  pecuniary  legacies, 
and  aUb  particular  legacies  to  his  heirs,  on  condition  of  giv 
ing  up  their  claim  to  lands  under  the  uncle's  will  >  then 
comes  the  rcfiduary  claufc  of  reft  and  rcHduG^to  his  dearly 
beiovcd  wi£e.  This  aftion  is  brought  by  a  coheir  for  a 
moiety^ 

There  arc  two  ways  of  confidering  the  queflion  \  fid^ 
whether  this  refidue  does  not  take  in  the  lands,  a$  not  de* 
vifed.  Now  the  lands  are  devifed  upon  a  contingency  wiuch 
never  happened.  This  it  ieqois,  as  if  there  had  been 
no  fiich  lunitation  at  all.  Now  the  devife  is  only  in  cafe 
peribnalty  ihonld  hot  be  fufiicicnt,  which  it  was. 

But  fuppofe,  on  the  other  haxult  there  had  been  a  iinall 
part  neceflarily  to  be  paid,  and  accordingly  paid  out  of  the 
•  lands^as  to  this,  there  would  have  been  a  refulting  troft 

r  ^  <-  ^  1  fomt  body«  As  for  Mr.  O^s  oi|je£tion  in  point  of  form, 
^  it  has  been  often  over^ruled ;  Mo  man  fhall  be  nonlnited 

on  account  of  an  eftate  in  his  own  truft^^ 

Now  under  the  will,  if  the  hdr  were  to  ha^  the  trull 
rcfuhlng,  the  trull  is  only  a  part  of  his  title.  Now  wliat  is 
this  ?  It  is  only  a  tnUt  e ftate,  and  in  equity  nothing  more 
tlian  to  rajic  monc  V  by  felling,  or  mortgaging  tor  payment; 
tfien  after  payr.iciu  il  car:-ic:>  tiic  \v'ik'1c  lurpluijgc;  fo 
that  either,  as  was  th,'  fact,  tl\ere  bein^;  lufi^-icii:  from 
the  ptrfonai,  or  if  there  had  not  been  quite  fullicient,  the 
wiuu  A  \^  a?'  entitled  j  and  the  reil  and  reudue  carries  every 
tiling  but  what  was  necefTary  for  the  payment  of  debts. 
i'osTEA  for  the  D£1?endam  r.. 

Stainham  againfi  Bell. 

♦ 

Liaimion  'TT"^  HE  cafe  was  thus:  Dcvifc  to  a  fon,  of  which  he 
upun  COD-      I     iuppofed  his  wife  eafcint,  of  his  whole  elUte»  with 

tJn^ncy  CCTtSUA 

of  UAmxc  of 


Digitized  by  Google 


EaiUr  Tenn,  14  Geo.  3.  K. 

lebrtain  limitationcs  if  it  ihould  be  a  diitiglito.   An<t  on  fupporM 
Bulurt  of  ifluc  of  fficli  fbn  in  laU,  Olr  daughter  dying  under  '^"^i^^^*"^' 
age,  ranunde^  to  his  wife,  the  wife  fhall  take,  though  no  acvlrcorae* 
aSterrBom  ion  or  daughter  ever  came  into  being.  into  bdns» 

t  ^€er€  WtWiamSy  3Q0.  Devife  to  fon  in  tail;'  if  fon  »J>« 
Ihould  die  without  iffuc^  then  to  A.  his  wife ;  tfien  to  M,  S.  '^^^'u^'^ 
in  tail ;  then  remainder  for  life  to  the  plaintifF.   A.  dying  in  ^  the  eon* 
the  hfQ  of  the  fon,  upon  faUiurc  of  that  uoutingcncj,  the  tlngency 
r^maind^  ovci  is  void.  -  S'of 

Tliat  the  cafe  before  ihc  court  i:.  dillingiulhable  fronl 
Jsftfs  and  IVejlc^ibe,  being  bom 

The  devifc  in  the  prlncip.il  cafe  was,  "  Whereas  my 
"  wife  is  now  pregnant,  if  Ihc  bring  forth  a  fon,  I  defire 
*^  he  may  liave  my  cilate  when  he  comes  to  twenty-one 
"  years,  paying  certain  annuities ;  But  if  ihe  h;ls  a  tLn>c!u 
*«  ter,  a  moiety  to  my  wife',  the  Other  moiety  to  my  two 
"  other  daurhtcrs,  {hare  and  ihi»re  alike.    If  cither  of 

them  die  before  twcnty-onc,  tht:n  furVivoHhip  to  t!if 
"  daughter:  but  if  Ixnh  die  without  illiie  before  twenty- 
"  one,  then  the  whole  to  my  wife."    The  cafe  in  fa£t  was 
that  no  fbn  was  born,  nor  any  daughter. 

QueAion,  Whether  the  wife  flioiikl  take  ? 

Msorcy  486,  487.  Cbvcnant  to  levy  a  iinc  ;  remainder  to 
ihc  firftj  fecond,  third,  and  fourth  fon ;  and  if  it  fortune 
the  fourth  fori  die  without  heirs  of  hh  body,  then  the  eibit^ 
to  H*  He  never  had  more  than  one  fonv  Limitation  over, 
the  crurt  was  of  opinioh,  was  good}  and  the  words  not 
eonditionil  but'mdrely  limitation. 

3d  Z,#^T.  105.  [^«f-]  Upon  fpcci  il  verdi^^,  tills  tafe,  that^  4'<5  ] 
A.  was  feifed  iii  ieei  and  had  four  fons,  devife  to  liis  wife  ;  ^ 
but  if  {he  marry,  then  tllat  the  firft  (bn,  H.  enter  \  like  res- 
maindcr  to  the  other  fons.   She  never  did  marry.  Quei^ 
tion,  Whetiier  the  entail  could  talce  place  ? 

ad  $/r.  1092.  Andrews  v.  Fulham\  where  GuUher  v. 
Wkiet  is  cited;  and  Jones  and  W^amihe^  White  and  Bar^ 
Ury  argued  befbi^e  this  court. 

Ulierefore  if  thefe  was  but  one  daughter^  h^  coUld  not 
mean  that  one  ihould  take  more  than  lwo»  and  the  wife 
Nothing :  And  it  sippearS  that  if  the  daughters  both  failed, 
the  mother  was  to  take  tlie  ^hole ;  therefore^  on  teener ai 
failure  of  iflue,  the  mother  was  to  take. 

Lord  Mnfisfitld  afked,  whether  there  were  not  many  uf 
the  modern  cufci  which  came  nearer  tlian  V/i-itc  oiid  Bar' 
Ur? 

Mr.  Dnvff2pQrt  aiiudcd  to  one  argued  by  Mr.  Wath  and 
Scrjeaiu  GtpH, 

Lord 
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Lord  Mar.sjicld — I  cn\y  alk  the  qucftion,  wlicthcr  there 
Was  any  difference,  except  that  there  was  not  a  fee,  but  the 
Ijuids  defcendcd  to  the  heir  in  the  mean  while  ? 

YeS)  my  Lord  \  and  pel-haps  becauie  the  wife  ought  take 
'  as  executrix. 

Lord  Alamfield — It  is  remarkable,  this  was  vety  fmelf 
argued  by  tlic  tWo  ^oman  cr;»tors,  Crajftis  and  S>c£vi\a^  In 
ancient  Kome^  on  the  ^vill  of  Cadmus  \  and  that  the  cafe 
was  admirably  arguei^,  fo  long  ago,  upon  the  intent  and 
ftri£l  letter,  mutually  cohtcnded  fur  and  oppofed* 

Mr.  Juftice  Willcs — If  ti^^o  d^ughters^  he  givcS  a  mbiety 
to  the  wife  \  a  fortiori  if  btit  one. 

15  May  1 774,  laft  da^  of  Eafter  term;  , 

Lord  Marufield  hainng  firft  introduced^  in  thtf  manner 
above  reported,  the  cafe  of  Wright  and  Ho/ford,  proceeded 
to  judgment  upoh  this  cafe,  nfhtch  he  'pronounced  in  the 
following  terms  nearly : 

I'he  next  is  a  new  one  Ih  its  fdnn«^'JQ^.     feifed  of  the 
premiiSes,  made  will.   **  And  whereas  my  loving  Wife  ii 
^*  now  pregnant^  if  ihe  brings  forth  a  Ton,  1  deiire  he  may 
■1     inherit  ray  cftate,  paying  to  my  wife  4I.  a  year  \  paying 

30I.  to  one  daughter,  and  lol.  to  ^thc  other.  If  fhe 
^'  fliould  bring  forth  a  daughter,  a  moiety  to  my  wife,  and 

a  moiety  to  rny  d.iughtcrs,  when  they  come  to  the  age  cf 
**  twenty-one.    And  if  they  die  under  age,  and  without 

iflue,  the  furvivor  to  take  the  fliare  :  And  if  they  all  die  un- 

der  nge,  nnd  whhout  ifiiic,  the  whole  to  my  wife;  and  if 
«*  my  wife  die  before  my  daughters,  and  they  die  without 
**  iflue,  then  I  give  the  whole  to  my  heir  at  law.'* 

The  tcftatcr's  wife  was  not  enleint  at  tlie  time  of  making 
4iis  will,  or  death;  the  daughters  died  without  ifiiie,  under 
age  ;  the  mother  mnrricd  the  Defendant,  B.  and  died. 

1  his  is  difl'erent  from  the  famous  cafe  of  Jcth\^  and  Wef!" 
<'j7r.he\  the  cf^ate  will  dcfccnd  to  the  lieir  at  \\\:  till  the  con- 
linc^cncy — and  they  are  nil  executory  devifcs — nnd  if  a  fon 
had  been  born,  and  lived  to  age,  none  of  them  would  have 
taken  place.  But  wc  fliall  not  go  into  reaibns,  or  diftin- 
guiih  the  cafes,  but  fimply  Aate  our  opinion. 

Wc  think  it  was  the  plam  Intention  of  the  teftator,  In 
caie  no  fon  (hould  be  bom,  knd  he  ihould  have  no  daughp  , 
ters  who  fhould  li\c  to  the  age  of  twenty-one  year^,  that  the 
wife  Ihould  have  the  whole  edatc.  Therefore  we  think,  oa 
the  event  that  has  happened,  that  ihe  ought  to  have  the 
whole  eftatc. 

The  cafe  of  Coponiys  yms  660  of  Rome,  1S34  years  agO| 
and  was  declared  by  Lord  Mansfieid  to  be  die  ground  of 

Jms 
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aiid  Cic.  de  Oraf^re,  and  in  Ovcrol  other  of  his  worl^  * 

C  T  I  O  N  of  U<  i't  ujx»n  honii,  wjch  n  ccrtaia  tlay^ 
y  \  iMca.  Agreement  thai  the  ixiiid  ftoou  only  asao  in- 
dcmaity,  and  tt\at  the  pbintiif  wrtt  net  dainai^eU,  aad 
judgnieiu  of  th^  court,  whether  ha  oug^t  tctTtieora*  »  Oa 
this  thcv  ioin  ilTuchi  utmiirrer  at  \^^, 

Anu  x.\\xt  qucftJon  hcfore  the  coiir^t  wns  hi  eflei5l,  whether 
parol  i:\  itlcr.ce  could  be  .uhii;ttc<l  to  prove  a  condition,  when? " 
I  he  cc^n  .  j  va.'icc  vTos  abiaiucc>  wi^iuuc  ixdiitH^  upon  the  f«ca 
of  the  record  ? 

On  the  part  of  the  plhinti»T,  it  was  contended  that  n0 
parol  evidence  could  be  admitted,  to  vary  and  change -tllO 
nature  qf  the  fpecial  obligation  expreiled  on  the  deed. 

To  prove  this,  he  1iri\  obferved  that  not  even  on  a 
can  parol  evUence  he  brought  to  make  good  a  deviicy  OfDCj^ 
Where  all  appcafs  cleai*  on  the  face  of  thewU))  and  thetln<« 
certainty  is  cxtrinlic,  :^  id  arifing  out  of  evidence.  And  that 
therefore,  though  in  the  cafe  of  Milahinr^  laord  Talbot  ftif* 
ferad  evidence  to  be  pid,  that  the  tcftator  meant  fuch  a  pei^ 
foD  (hoidd  take  as  devlfee,  and  not  a  perfonasdelbribed-by 
Uie  will)  the  nejit  day  he  faid  he  htul  been  wrong  in  ad* 
mitting  that  evidence;  but  thought  ihdre  was  enosugh  to 
determine  on  the  will* 

T*here  b  an  eaicdtent  diftin^Honf  itftrlih  the  Uliial  iikgcnnlty  t^w  tttO* 

the  author^  laid  down  in  Ba€m%  npon  the  (fificfeoce  b^  Hs  m1^«*^ 
tveen  an  apparent  oncertainty  on  the  face  of  the  mftmnent,  -^^^ 
and  a  latent  uncertainty,  refulting  from  external  evkfettce^ 
He  fays  a  fixret  uncertainty  of  not  apparent  on  thA 
hat  vs>i  the  uilhument  is  cured  by  averment,  for  that-am« 
higulty  which  fprings  fi^m  matter  of  ia^  is  removed  by- a* 
vcrmcnt  of  the  fa«  But  an  ambiguity  apparent  on  the 
fiicc  of  the  inftrument  is  never  holpen  by  averment.  And 
the  rcaibn  is,  (as  he  very  excellently  adds)  bccauie  the  la\r 
will  not  coiinlc  aiid  niinglc  matter  of  fpecialty,  which  is  of 
the  higher  account,  wirh  nutter  of  averment,  which  is  of 
inferior  account  in  law  \  for  were  to  make  all  deeds 
hoUoWj  and  fubje^  to  averments  \  and  fo  in  efifet^t^  that  to 

K  k  pais 

•  Ambiguius  verbonxm  lateiH  vcrCficationc  fupplettir  j  cam  ^uoi  ex 
Ciuflb  ofitvr  tmbigona  yerfificatioiie  fodi  lollitar. 
ABdaputM  yeiloiiiin  pstent  auUft  veriiiicalione  fiippkMr* 
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pzii  without  deed  which  the  law  appomteth  ihali  not  pais 

but  by  dred. 

Therefore,  if  a  man  give  l-ind  to  J.  D,  and  J.  S.  et 
hdredibusy  (widioiit  faying  whether  of  their  heirs)  it  fhall 
not  be  fupphed  by  averment  to  whether  of  tliem  the  inten- 
tion was.  And  hd  adds  (after  another  in  (lance  of  the  cafe 
of  perpetuities)  infinite  cafes  might  be  put ;  for  it  holdeth 
generally,  that  all  ambiguity  of  words,  by  matter  within 
the  deedf  ihaU  be  holpcn  by  conflniftioii  or  dedion  \  (ncH 
Iher  can  apply  to  this  cafe)  but  nerer  by  averment. 

And  there  is  a  caUe  iti  Croke  very  like  the  prefent ;  only 
\i  was  not  there  attempted  to  go  fo  fai*.  They  wanted  to 
Vsnry  the  effect  of  the  deed  as  to  circninftance  \  not  to  de« 
feat  it  in  fubftancey  and  take  away  its  operation  entirely* 
The  cafe  was,  Cro*  Mtiz*  697*  Ji»jfi9^l  t.  AndrtWt  debt  on 
obligation }  condition  to  pay  the  money  at  a  certain  time } 
agreement  pleadied  to  pay  at  a  fattire  day  1  plea  bad.  1  Ha 
9«  Biian  Jufttce*  Tlut  it  never  wis  knoM,  from  the  bo- 
gpnntng  of  the  world,  that  a  man  might  aver  agatnft  a  fpe- 
cblty  by  matters  diverfej  where  the  deed  had  a  legal  com* 
mencement. 

t  459^  3  In  8  &.  Akhatit^  caie,  4"  levies  a  fine  fo  IPf/Zmpi,  hii 
fim^Upon  this  the  judge  cant  make  queftion  for  mtq  wm* 
^  ter  of  law|  but  now  tl^  party  comes,  and  aven  matter  of 
h£tf  that  ji»  had  two  Ibni  named  WiUwmg  an  elder  and  a 
younger,  and  his  intent  was  to  levy  the  fine  to  the  younger! 
This  averment  out  of  the  fine  n  good  of  this  matter  of 
faft,  which  ftands  well  with  the  words  of  the  fine,  and 
ftiall  be  tried  bv  the  country.*  But  if  a  man  by  deed  gives 
to  one  of  the  Ions  of  7.  S.  who  hiis  divers  licre  he 

lh*ili  not  aver  which  fun  lie  intended.  And  a  iir  ili!  lower 
he  cites  the  caic  cited  by  Bucon^  and  authorities  ti  oni  the 
year-books  j  and  adds,  no  averment  can  make  that  good 
which,  upon  coaiidcr;iition  oi  tlie  deed,  is  apparent  to  be 
void. 

Cafe  of  Andreu^ — Fitz^Gihhons — Bond- — Plea  agalnfl  it, 
that  it  was  for  conipofition  uf  felony.  And  the  Lord  Chief 
Jufticc  held  the  plea  gocxi  but  it  was  bccaufe  this  went  to 
the  deilru£lion  of  the  deed  which  never  had  a  legal  exig- 
ence, §  if  it  ^vcre  true,  and  was  not  a  collateral  pica^  which 
«lid  not  go  to  the  dcilruikioa  of  the  deed  kfel£, 

.  *  r Ad  qiueftioncm  faAi  aaa  reTpondoil jpidketfed  juratofou 
Ad*t{uz(lionem  logis  non  rcfpondent  jmtwcs  fed  jvdicei* 
S  kioacjl  coau«  kga&  effc  ac  omnino  aon  csftoc 
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Affon       Mears,  K.  B.  Hil.  1771.   The  Chief  Jufticc 
is  faid  to  have  declared^  that  there  never  was  hesird  a  eaie^' 
he  believed,  in  which  parol  evidence  was  admitted  to  annul 
or  fubRantially  alter  a  fpeculty. 

Lord  Manifield — ^If  the  fa^t  is  true,  it's  a  proceeding  con- 
tmry  to  a  folenui  agreement  upon  a  fatUfa^on;  which  the 
law  will  no  more  fufferi  than  to  proceed  on  warrant  of  at- 
torney after  (blemn  agreement  and  fatisfiifkion. 

Make  a  motion  to  ftay  proceedings,  ireierving  the  de« 
murrer:  And  if  on  wh^t  Mr.  WVfon  has  ai^ed  very 
ibongly,  the  court  ihall  be  of  opinion  you  can*t  plead  againft 
terms  of  the  bond,  then  you  will  confider  if  you  can- 
not amend  your  plea,  by  coming  ui  lor  iatisfa^n,  or  what 
IS  tantamount. 

What  cannot  be  m^ntained  as  a  plea  muft  not  be  ^ven 
in  evidence,  [nor  made  ufe  of  on  motion.  %  ] 

Rule  propofed,  upon  condition  of  giving  up  the  plea  of 
rnn  tjl  fadum^  payment  of  cofts,  if  a^nft  thein»  and  judg- 
ment final  upon  demurrer,  that  the  defendant  may  be  at  [  4^-^  ] 
liberty  to  amend  his  pica. 

They  not  waiving  their  plea  of  non  efl  faEium^  and  it  ap- 
pearing  to  the  court  liiut  tlie  plea  of  agreement  was  falfe^ 

Judgment  fur  the  Plaintiff. 

But,  for  the  fake  of  the  bar,  Lord  ALinsficId  obfcrvcd  - 
that  the  objeftion  had  been  perfe<^lly  right  to  the  collateral  » 
evidence.    But  if  there  had  been  merits,  the  court  would 
have  got  at  it  another  way. 

Covenant  to  fecure  quiet  PofleiHon. 

ON  a  queftion,  whether  covenant  fliould  extend  to 
difhirbo'  by  wrongi  or  under  lawful  title  only.  Co- 
venant by  mortgagee  out  of  poiTeffion  to  indemnify  againft. 
all  lofles,  charges  or  eipences,  which  covenantee  might  be 
put  to  by  mortgagors,  or  any  perfons  claiming  imderthem. 
Affignees  enter  under  a  commiflion  of  bankruptcy  againft 
mortgagor,  and  withhold  poileffion ;  breach  affigned,  that 
he  has  not  peaceably  and  quietly  held  and  enjoyed,  nor 
can  peaceably  hold  nor  enjoy,  according  to  the  true  intent. 
Ice  fior  that  certain  perlbns  entered,  as  affignees  under  the 
commiffioo.  The  defendant  replies,  that  he  is  mortga-* 
gee  out  of  pofleffioD,  and  that,  the  entry  complained 

K  k  8  of 

\  Quod  fieri  vctttur  ex  direaavetaturcdiliabobligQ^ 
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of  xmbf  ^otsun  perlbns  daimixig  as  afTig^iees  midei'  jff.  toA 
JB,  as  being  then  bankrupts ;  whereiipon  demurrer. 

Dyer,  28.  wai  cited.  Covenant  to  keep  quiet  thepofleA 
fion.    Objecledi  that  the  difturbance  was  by  wrong,  and 

thai  tliLrcfui  c  the  plaintifT  miglit  have  Jiad  trcfpafs  *,  but  the 
couii  iald,  die  agrccmciu  being  generally  to  polTelTion,  and 
the  principal  caufe  of  tiie  covenaut,  tliat  therefore  the 
plaintiff  fliouUl  rccovefi 

298.    It  was  faid|  that  the  poflcfllon,  and  net  the 
title,  %vas  the  fubjedl  of  the  contract.    (So  that  the  cove- 
nantor was  to  fccurc  poflcflion  to  the  covenantee,  whether 
dilturbcd  by  right  or  wrong.) 
Hot,  34,  35. 

In  the  principal  ctfe  it  wns  ol^fcrvcc!,  that  a  mortgpg^c 
out  of  pofTeflion  having  no  poillllion  to  }rds,  covenants  for 
the  poitcfnon,  and  title.  That  tovcnarnte  would  have  no 
benefit  of  his  ti;lc,  unlcfs  covenantor  were  liable  :  as  he 
would  not  have  legal  poiTeilioni  nor  remedy  agaiml  Uif- 
turbers,  with  or  without  title. 

Objected  on  the  other  fide,  what  can^  mortgagees  warrant, 
bu^  as  far  as  their  own  title  as  mortgagees  r  They  cannot 
maintain  an  eje£hncnt :  And  the  entry  under  the  commif* 
ilon  was  lawful. 

Lord  Mattjfch! — Mnft  it  not  be  taken  for  granted,  00 
this  pleading  tlrat  the  dillurbance  is  by  wrong  ?  They  have 
pleaded  it  fo ;  and  yoii  have  deaiurredj  and  fo  admitted  itj 
inflead  of  joining  idue. 

Demurrer  in  law  admits  all  £a£hin  controrerly  bitweea 
the  parties  in  tlie  point  of  demurrer. 

Queftion  aikcd  &om  the  beack-^Is'tfaat  comsniffionift 
force? 

Undoubtedly— was  the  anfwef". 
'  Mr.  Juftlcc  AJbhurfi  obfervod*  this  plea  was  very  od^ 
not  averring  they  were  then  banlaiipts,  but  laying,  "  claini< 
tng  ^s  alTignces  under  Am  and      as  being  then  bank- 
«  nipts.'*  .  * 

Lord  Mansfield^l  think  It's  veiry  clear  the  covenant  doc* 
not  contain  trefpafs. 

Judgment  therefore  fi>r  defendant  on  the  firft  count. 

There 

i 

'  No|e,  Tlut  inron^etileiice' render*  demoiTcn  itmch  Ydh  fircqtient ;  efpect' 
*a%  M  their  cad4»  often  attained  in  dirortwayc,  as  Ijptdal  vcrdiudt,  oft 
rfilierred,  an«ft  of  jiid|iiient»  biU  of  eiccpti«iu»  UV«  after  tbefaAilowd. 
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There  was  another  coiu^t,  for  giving  poiieilion ;  oa 
fvhidi  judgment  for  the  |)liiiiitii^  f^ffsS^  jacfoe  having 

Penalty  on  BoDd. 

D£  BT  k  t&e  fubftance  i  penalty  k  the  fonit of  rtco^ 
▼ering  it.  As  foon  as.  the  court  of  Chancery  had  dct 
tonnined  th^t  the  debt  was  only  the  money  upon  the  bond) 
HAd  this  GOi|rt  ^d  (}etermined>  fince  the  fiattfte  of  ufliry) 
|hat  tl^  penalty  was  not  uiuryi  it  is  aitcmifhiag  there  ihould 
be  any  difi^erence.  And  an  annvity  is  exa£^ly  in  the  fame 
{iredicament ;  and  the  judgment  ftands  as  a  fccurity  for  the 
payment,  yet  by  a  great  inconiiilcncy,  whereas  notes  carry 
Intercd  Oil  bankruptcy  for  forty  years  back;  yet  wiuTc  there 
is  a  bond  witli  penalty,  they  do  not  in  the  t>  tiic(iucr  ^  fpr  C 
{here  thr^  coi^d^  the  penally.   Per  Lofd  I^anjjit;ld* 

Information, 

ON  an  iiifx)rr.iation  again fi:  printers  of  a  news-paper, 
for  publifhing  a  libel,  refloating  on  a  juftice  of  peace, 
'riie  author  of  the  letter  had  com^ained  at  a  fcffions,  at 
which  the  plaintiff  fat  a  judge|  'f  that  he  had  not  done  hin| 
juftice."    The  juftice  brought  his  a<5lian  hpon  lljefe  words. 

When  this  adlion  was  to  be  tried|'  a  paragraph  appeared 
in  the  paper,  and  ftatcd  this  ftory,  and  the  words  fpoken  \ 
ftated  a  demand  of  general  fubmilfion,  and  afldng  pardon 
of  all  the  world.  And  ^hen  thefc  words  were  added,  «  It*$ 
f<  left  at  the  aftjzes,  to  be  detern)ined  whether  thefi^  words^ 
on  the  circumftances,  were  a  refledtion  on  his  worlhip's 
P  honour^  or  no.**  This  ieemed  to  have  Iteen  added  by  ^ 
ptintent.  The  cuxumftance  urgec}  as  the  gttatefl  aggrava* 
Uon  waS|  t|s  coming  oi)t  againft  the  afiizes. 

On  ibt  part  of  the  plaintiflh-That  he  did  ^  come  pre- 
pitd  for  his  defence  againft  inlinuations  of  cruelty  and  op-» 
preffion  In  his  conda^^  as  not  expecting  that  perfons  ftand* 
^before  the  under  fuch  circumftancds^  would  have 
Itened  acc^iers.  However,  that  he  did  not  prbfccute'  out  of 
ven^nee,  but  with  a  public  view^  to  deter  men  hoot  Ihdi 
^'^ptrOotts  on  magiilrates,  as  woul4  fct  them  ilp  tk  objects  of 
Ptiblk  refentment^  and  difcourage  them  from  doing  their 
fay* 

It  was  farther  urged  for  the  plaint itF — That  he  had  the 
tcrdid  of  the  jury  on  his  lide ;  that  he  wa^  a  gentleman  of 

fortune 
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fortune  and  rqmtation;  that  he  did  not  proceed  opoa  tht 
indi^bnent  on  account  of  a  defefl  of  formality^  wliacis, 
had  he  been  Tindidtivei  he  might  ealUy  have  calStf  parfoed 
it  farther. 

That  the  paper  compiained  of  fets  oot  irith  an  attack 
which  the  pbuntiff  it  accufed  of  having  made  bn  that  ISier^ 
^'  and  freedom  of  ipeech  which  every  nian  in  tlus  conntrf  fm , 

right  to  enjoy. 

That  this  paper  <«  ibte  of  fa£b^  fays,  that  the  defcnp 
dant  faid  to  tho  proiecntor,  in  as  modeft  tcrnis  as  any  gen- 
tleman couki  do,  that  he  thought  he  had  not  done  him 
jttfticei  and  condodes  with  leaving  it,  whether,  vnder 
theff  circomibmces,  the  defendant  fpeaking  tl^e  truth,  was 
a  refle£tkm  on  his  worihip*s  dignity,  or  nou 

It  is  faid,  it  would  be  very  hard  to  punifh  printers,  who 
publifti  every  thing  they  receive. 
I  4^3  3      [Lard  Mtvuji^/d — Yoii  need  not  go  oiu    1  did  aot  iixacx 
that  part  of  then iT  d a v it  to  be  read . ] 

That  they  did  no*  know  the  authors.  The  counfcl  laiJ 
— I  hope  no  man  now  c xifts  in  this  kingdom  who  does  r.c: 
know  this  to  be  no  cxcufe.  That  rhcy  did  not  know  the 
parties.  I  believe  this  is  often  the  rafc :  For  if  they  did, 
the  fcandal  thrown  out  on  the  higheft,  the  n^oft  rcfpccted 
characters,  would  never  have  been  caft  upon  them,  even  by 
the  moA  wicked  of  the  tribe.  And  it  is  no  excufc  that,  be 
the  character  ever  fo  innocent  or  honourable,  they  knew 
not  but  it  might  be  iu,.  and  therefofe  afpe^rfed  it  by  a  fcaa» 
dalous  publiratton. 

The  plaint ilF  Inhmif;  the  rr.odo  and  mcafoTO  of  (he  plH 
nilhment  to  the  jufticc  of  the  court. 

Lord  Mansfield — There  is  a  delicacy  on  the  part  of  tiic 
profecutor,  in  o^cring  to  accept  any  terms,  if  propofed  to 
him  ;  but  from  the  court  it  would  have  a  ditFcrent  appear- 
ance. I  do  not  know  whether  it  would  not  be  be^  that  they 
ihottld  pay  the  pfoiecutor  the  cods  of  the  fait*  The 
court  would  not  have  granted  tiie  information  cm  a  common 
trifling  iibeli  This  a  reflection  a  magiflrate,  a£ting  right 
or  wrong,  and  it  ends  with  leaving  it  to  be  determined  at 
the  enfuing  ailizer,  v.  h ether  this  be  a  libel  on  his  vodhipi 
or  no.  On  this  lad  claufc  we  muft  grant  the  infonnation ; 
as  it  tends  to  prejudice  the  decifion  then  dqiending*  But  \ 
think  the  platnttflf  does  not  come  quite  proper^ }  aa  he  fait 
appeals  to  the  tribunal  of  a  pui^c  new»»paper*^A  my  hn* 
proper  one  for  a  magifhrate  to  appe^  to* 

Belles 
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Bolton  againji  Smith, 

C  T I O  N  for  toU-^£our  couaU, 

I  ft.  That  Ke  is  lord  of  the  manor  of  G.  In  the  county  of 
X.  and  that  he  and  ail  his  anceltors  h:ivc  repaired  ;  in  con* 
fider^tion  whereof  they  have  time  out  of  Qiixi4  Ul^en  toU 
of  all  veii'els  unloadi|ig  within  the  ipanof^ 

2d  Count  omits  the  confl^leration. 

The  two  other  counts  were  not  particularl]^  obferved  upon»  C  4^4  3 
>s  it  was  admitted  they  cQuld)i?ve  no  objejlbn  agadnft  them 
but  what  went  againft  the  two  £rft. 

And  the  obje^on  that  tl|e  (onfidention  (aid 

M  the  fir  a  count  is  infufiicicnt  in  law, 

>2d|  That  having  been  laid|  it  ou^t  tohave  been  proved* 

Lord  MmuiSeld^Hpw  does  it  come  f  « 

jtt^mr^oy  a  rule  to  fhew  caufe. 

I^ofd  theq  tfaej  ihoiild  fliew  caufet 

3  JLfv*  734.  cited* 

Lord  Alamj^id^Whai^  they  quote  from  Lewnz  is  npt 
precedent  1  it  is  the  idtentical  caie. 

Another  2d  Lufvffcie^  with  the  fiBm  of  Lord  Chief 
Joftice  7Vd|f. 

Lord  Mmufieli^lUv^e^  mind  that  s  The  itffjiffRi  irill  iiot 
do, 

Another  hi  Serjeant  WVfuf^  Reports,  290.  third  of  his 
prc^t  majefty :  That  this  cafe  goes  fartfa^i  a;id  the  conii* 
deratiQii  b  more  extenfive. 

That  upon  the  firil  count,  dechuration  Is  fiifficient  to 
maintain  the  toll. 

On  the  other  fide,  Serjeant  That  the  principles  of 

Serjeant  IViJjghs  cafe  were  ftill  for  him :  That  was  a  toll 
travcrfe,  or  for  palling  through.  There  a  confideration 
muft  be  laid  ;  here  it  needs  nci,  txut,  they  have  laid  it, 
they  put  themfelvcs  on  the  proof.  I  fubmic,  by  laying  it 
they  make  it  part  of  the  prclcription :  And  then  I  l^ope, 
upon  the  authority  of^thefecond  caic,  that  X  may  lay  cozx- 
fideration  iniuiiiciciit. 

I  beg  leave  to  fay,  that  toll  is  not  now  enjoyed )  nor  ever 
Was,  within  memory. 

Lord  Aiamjitld — Yoi^  cannot  to  that  in  arrel^  o(  jud^- 
uneat. 

M  Lord 


Lord  Trehv*s  opinion  quoted,  that  where  confulcratlon  li. 
not  well  alleJgctl,  lllli  ilic  pica  may  ht  g(K>d,    The  pica  iii 
L  4^^  j    ^^^^^  ^'^'^^  "^'^Sj  ^'^^b*^  rtpjriz.'i^fuii:  \  infler.d  of  allcdi^inif  ;ictual 

aii^ii.    Now  here  actual  reparation  iialicd^cd. 
Serjeant  Hili  ohjectcil  'i()t\vitlut:intiinn;,  that  no  body  ought 
to  be  fubjcct  to  the  cunWcratioQ  but  thuic  \tbo  partal^  ;jUc 
benefit. 

Lord  Mansfield — Here  it  does ;  ^<->r  you  laud  cilhcr  upQA 
tivc  wiiarf,  or  land  within  i^is  manor. 

The  confideratlon  is  well  all^^Jgedj  of  bouiu^to  TO^ 

pair  without  adtuai  reparation. 

The  third  objcd^tion,  that  the  fecond  count  was  rcrtainly 
bad,  and  that  '\t  was  aii  one  action  :  And  in  action  upon  th'- 
cafd  for  words,  where  one  count  was  bad,  though  the  fir:t 
was  good,  the  b;;Uiicli»  of  the  one  yiuaicft  the  judjgtwsitt 
entered  \x\iGa  it. 

Lord  Mansjicii — \x.\k  a4iiuttal9  Uiat,  after  v<n.UcV,  coi^ 
iiidenUiQa  will  he;  prdfumed )  either  the  fninc  as  laid,  or  ai 
good  ooe«  The  cafe  JU'vhiz  wa»  about  hundred  years 
,  ago :  Put  a  marginal  noteji  it  will  lerve  an  hundred  .ytm 
hence. 

^8  Aprilf   Serjeants  called^  Grtfi  an4  -ddair^  cTi^uircSf 

Roads.' 

UPON  the  a£b  of  ptrliament  giving  power  to  cason 
miiSon^.  tQ  cqntinue*  private  vrays^  it  was  qaeiUoned 
whether  they  were  to  repair  thefnTelvesj  or  compel  othm 
tt)  repair  them*  •         .  * 

Lord  JHw/fld'f^h^tf  are  they  (or  continup  them»  and 
leave  them  to  be  impa^^bie  ? 

'  It  is  plain  iirhQ  :were  tiable  to  repair  before,  fluU  he 
bound  uiil.    And  thofe  who  were  liable  to  repair  in  refpecl 
of  tenure  fof  the  irqntagc  o(  tl^  Hdc  roadi*,  Ihall  continue  . 
I'u.  .  . 

perkexjlhaw  ^djtyi  Gilbert. 

ACTION  of  rrcf-:.f!:.    Cafe  a^itcd.    Defendant  jufr 
titles,  as  b/ authority  u{)4cr  a  will- by  teitator9  duly 
executed  in  175:9. 
£  466  2      On  fpccial  yerdi£t,  cafe  for  the  opinion  of  the  court,  on 
the  following  circumftanccs :  That  teftator  in  1759  made 

his  wiUi  duly  executed^  smd  ^ubliihed  at  the  £une  day  an 

exadt 
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cxu^l  eUi.ir.c7i to  ;  the  fubftancc  of  the  will  ts  fr.ucd.  And 
upaiiiiic  parui  it  :ippcars,  2Jid  is  iUtcd,  that  tel^ator  faid  to^ 
liibouring  man,  one  pf  tnc  witneilcs,  that  the  will  wjis  made 
to  make  \v.%  wife  caly.  That  he  faid  to  another,  it  was  not 
a  will  to  his  hking  j  and  he  did  it  bccaufe  he  tl\ought  hi^ 
wif  e  was  near  her  death,  and  wanted  to  make  her  eafy.  The 
duplica|»js  ^anf^  10  Im^  beefi    (be  fuitod^  of  liis  dsiiigh* 

That  afterwards  he  feiid-s  for  Mr.  5.  his  attorney,  tears  off 
the  fcals,  and  orders  liie  witneil'es  names  to  be  cut  out^ 
vhich  was  accorvlingly  done,  and  in  His  prefencc.  That  he 
made  a  new  will  in  1761,  the  fan^  day,  and  gave  it  to  a 
^iend  to  keep  I  m  for  he  would  not  have  his  heir  at  law  find 

it/'  That  he  feqi  for  his  fecQii4  W^l  •  8n4  that  he  fent, 
bciAg  in  hk  fenfeai  to  an  attorney,  to  come  and  make  him. 
a  new  will  i  but  was  out  of  hi^  fenfcs  before  he  came :  That 
the  fecond  Vf  j^i  was  found  cancelled  after  his  deatb»  ami  the 
$rft  found  canficlled  after  his  deceafe,  bqth  in  one  paper ;  and 
Ua«  d4i|>lkate  of  the  Hrft  found  unamceUed  tn  one  of  hia 
^traversi  af(«r  his  deceafey 

-  Mr.  4f4irjM»— *That  the  cancelHng  a  duplicate  was  can* 
ccUio^  the  G^lginal.  2d  H^*  346.  Oayens  and  Tyerf^  and 
2d  yem.  the  relator. icaneelled  that  wsU  with  great  flelihera- 
fioO}  whidi  iif  as  in  hi^  poi2ei£on  ;  in  our  f»(e  the  uncancelled 
part,  it  is  found  by  the  verdi£t|  was  in  pofleflion  of  thff  « 
^<iughter,  who  Mm$  againft  the.  heir  at  law. 

.This  iti^iiigpiAies. our  catfe,  in  the  cleareft  manner*  from 
the  caie  dted  %  where  the  tdhtor  meant  to  cancel  onljr  on 
90u^lakifn  fuppofition,  and.  the  devifes  were  effi:dhu4  as  to 
^  tca\  emtcj  b^i^g  fubf^ually  the  £upe  as  to  per^ 
fbnal. 

Thcue  dBpeaps  no  intention  to  republifli,  fnppoling  the 

Cuurt  would  fet  up  an  implied  publication.  The  lartadlof 
fisnfe  before  l^i^  dc^ii^  wa^  iciuiin^  fur  an  attorney,  to  make 
iuiuLhcr  will. 

3d  Buf\  1496.  A  will  made  by  a  jolnt-tonant  during  the 
continuance  of  the  Joint-tcnur;?,  is  not  gouJ  after  the  feve- 
rance,  though  partition  kiefufc  hi?  death,  uulcfs  by  cxprefs 
fepubhcation. 

*"  Lord  //fZ/v/a  /Vi^'faid,  thnt  in  a  cafe  where  a  will  was  de- 
clared void,  unlefi  the  telVator  returned  from  Ireland,  no- 
thing could  fet  it  up,  unici':i  ibnaething  done  by  the  teilator, 
after  h^s  return,  made  to  defeat  the  condition.  After  the 
ftatute'of  frauds,  therefore,  by  this  iiaving  been  once  void 

Mid  aaaulkiij  (not  m^dy  fui'pcndcd*  for  this  fccms  the 
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dilVmclIon)  nothing  lefs  than  republication  (which  Is,  as  it 
ivcrt',  a  making  of  it  anew)  could  be  fufficicnt.  For  it 
could  not  be  once  void,  and  good  by  after  a^,  other  than 
of  remaking,  or  republiihiqg,  tWefore  a  wiU  made  by 
C  467  3  ^  fcine  fohy  who  aftenrards  marries,  and  fnrvivcs  her  hu(- 
band,  is  not  good  bj  event  of  his  death,  unlefs  republifhed  \ 
becaufe  there  was  a  time  in  which  it  conkl^^^  ham 
Wen  good|  and  the  power  once  merged  could  never  reme 
of  itfeif;  but  muft  be  created  agaiii  by  fome  exprcA  a6^,  pur- 
porting the  intent  of  the  party  to  ufe  it  as  fhc  liad  done 
before  her  death ;  by  an  a6k  after,  between  the  time  fho 
becomes  capable  to  uie  it,  and  her  deaths  The  reafbn  fof^ 
.  the  diftin^on  of  this  cafe  from  9  witt  onfy  obftni£ked  hf 
a  latter  wiU  is,  becauft  then  neither  are  peffe£t  till  deidi^ 
and  it  is  every  moment  in  the  teftatorS  ele£^ion  and 
dming  Ufe»  which  fhall  ftand  and  he  his  hft  will :  But  when 
he  has  once  fixed  his  election,  by  faying,  thfa  fliall  not  belii^ 
wiUf  unleis  he  does  a  certain  thingi  it  cannot  be  lb  againft 
hb  declared  intent^  till  he  fhall  have  done  diat  thing,  or 
duly  revoked  that  dedaratton  made  :  And  having  ooco 
•  ceaftd  to  be  his  will  al^  it  cannot  be  his  laft  will*  aakfr 
he  ihall  have  taken  Ibme  after  notice  of  it^  amooi^tin^ 
legally  to  a  declaration  of  its  being  fuch. 

3  rem.  74 1 .  by  Lord  Chancellor  Cowper^ 

Party  claims,  as  under  the  heir  at  law. 

Farfons  di.d  rri^jnati^  i  IVilfon.  Deternniinatlcms  upoc^ 
revocations  of  wiik  liavc  always  been  favourable  to  the  hci^ 
at  law. 

Oil  the  other  iulc — ^That  the  jury  liave  found  a  due  legal 
trill,  according  to  the  ftatute  :  That  the  will,  thus  c;i^ecutO(i^ 
was  found  after  the  teftator's  death,  in  hb  room. 

What  has  intention  or  iin[ilicd  revocation  to  do  ?  The 
ftatute  requires  a  cancelling  or  obliterating  by  tcft^^tor  him- 
felf.  Is  it  deflroyed  by  a  Iccouvl  will  \  ^(othing  but  a  ic^ 
Cond  will  cancelled  againft  it. 

GLrz'n'r  and  G/i^Jcr  determines  the  doctrine  of  JSni^^mt 
and  api'kff  Unpm  and  Tyers,  and  the  cafe  in  Li^: 

Cafe  10  G.  3.  the  qucftion,  whether  a  lubfequent  can- 
celled will  had  the  power  of  revoking  a  former  fubllltent 
will,  your  Lordfhip  determined,  the  former  will,  when 
cancelled,  was  no  will  at  all :  But  cancelling  the  fecond  will, 
the  tefbtor  alfo  deftroyed  the  revoking  partf  then  the 
former  will  i>ands  unimpeached. 

Where  both  ports  of  the  duplicate  vrere  in  the  tefbtor's 
pofTeflion,  there  can  be  no.reafon  to  fay,  that  a  duplicat* 
cancelled  was  an  effectual  cancelling  of  the  originaL 

Digitized  by  Google 


£aAer  Term,  14  Geo.  3.  K.  B« 

^  Fen  Precede 

Chancery  Proceedings,  64.  The  cafe  there  determined 
was  only  that  the  cancelling  the  part  in  his  own  poilefTioa 
was  no  effo^al  cfuiceUing  of  the  will :  And  his  cancelling 
was  only  on  the  fuppoikioii  that  be  had  made  a  fecond  wiU 
at  the  time. 

In  ^  eafe^  fays  Pfrre  WUliams^  it  wal  faid  by  Joftice  [  46S  3 
and  not  denied  \xf  any,  that  if  a  man  had  two  wills 
in  his  polfeilion,  the  canceUtng  one  was  no  cfiedbial  caaceil* 
lag  of  the  other. 

Now  in  Cumherhacbf  Lapi^re^t  the  teftator  fent  fer  hU 
win  oiit  of  hit  efcrotoiffe,  and  cancelled  it  1  and  it  vis  held 
fiifficient  cancelling  of  die  other  duplicate^  which  ,  he  had 
not  by  him. 

•  '  In  yhur  I  ihid  the  iame  cafe,  with  a  material  diBerettce 
fibom  Ftire  WVlutms. 

Tbe  Equity  Cafet  abridged,  407.  A  man  makes  Us  ^ 
will,  and  duplicate  1  he  thai  makies  a  fecond  will,  not  duly 
mttaiHdt  be  then  cancelled  the  duplicate*  Determinea, 
that  this  was  no  fiibftantive  Independent  a^,  by  which  he 
meant  to  iet  alide  the  original  will,  fo  as  to  intend  to  die 
inteftate :  It  was  not  intondcxi  that  the  fecond  will  (hould 
be  barely  a  revocation  of  the  firft  ;  but  he  intended  it  {hould 
be  a  form  accompanying  his  milking  of  the  kcuad  will,  • 
which  he  meant  lliaiild  be  a  diipoiing  <mc. 

Lord  Mansfield-^' Thtrc  was  'a  cale,  ot  jM.iil^jy  I  think, 
before  the  court  of  Delegates,  that  where  7<  nan  made  a 
will,  (and  diipoiing  real  and  pcrfonal)  and  coiicludiog,  "In 
**  witncfs  whereof,  &c.*'  and  the  teltator  had  figncd,  but 
not  the  witnciTcs,  this  was  a  good  will,  a^  to  his  pcriuiiaitics; 
but  they  determined  he  did  not  mean  it  fhould  be  a  will  at 
all,  nnlefs  it  could  operate  as  a  general  difpofition  of  his 
pro|)€rty.    Here  is  tlie  ib'ongcil  evidence  he  never  meant  to 

*  &Ue  iiitetlate ;  he  made  a  will  and  duplicate. 

The  counfcl  continucd^5'U'z//^//r«^,  p.  502.  cites  fevtfral 
methods  of  revocation  ;  the  two  f\r\\  relate  to  the  civil  law, 
the  tliird  docs  not  hold  iince  the  ftatute  of  frraids ;  die 
fourth  is  of  a  contrary  fubfifling  will  \  the  fifth  of  revoca- 
tion, notwithilanding  derogatory  claufe ;  the  fixth,  that  a 
will  with  a  greater  number  of  witncfTes,  may  be  revoked  by 
m  will  with  fewer;  fcventh  relates  to  the  civil  law;  eighth 
ycvocation  good,  notwhhAanding oath  not  to  revoke* 

Lord  HardwicJuf  3d  Atk.  375*  This  court,  upon  rtvo* 
cations,  muft  go  upon  the  fame  rules  as  a  court  of  law.  A 
court  equity  does  not  &vour  rcvocatiom  againft  the  plain 
iptention  of  the  tcftator* 
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Nude  and  Roiertj,  3d  Sur.  391.  Conftru^^e  revaci* 
tknis  contrary  to  the  intent  ought  not  to  be  adsuttcd,  and 

cafes  of  that  nature  have  brought  a  fcandal  on  the  laiir. 
t  ^^9  1      JLiOrd  Mansfield — State  the  cafe  of  Onyons  and  *Tyrs*  Di4 

he  not  ftup  in  the. act  of  cancelling? 

11c  li.iJ  made  a  will  in  1707  ;  lie  made  in  1711  a  iccund 
will,  with  3  claufe  of  revjcatioa:  He  called  for  his  wife,  to 
cancel  the  former  v^ill,  a  witncfs  fweafs  he  hcajd  her 
tear  it. 

Mr.  Juftlcc  JJlo'i — That  is  ^mother  cafe.  1  iuppqlc  ibcrc 
was  a  former  will  lubiiilcat. 

Where  tcitator  had  torn  off*  fc^'en  fcals  of  a  will  of  eight, 
the  eighth  remaining ;  upon  the  attorney's  defiring  him  to 
ftop,  for  the  other  would  not  be  good,  he  ftopped  :  The 
fecc  nr!  will  ivas  bad^  thc  ikll  un^f eUc4  |hen  tools; 
the  otiicr  being  void. 

G/,izier  and  Glazhr  was  tried  before  Lord  Cliief  Baroa 
Parker y  who  was  of  a  diflerent  opinion.  The  ground  was, 
he  makes  a  firll  will  i  then  he  makes  a  fecond,  which  he 
afterwards  cancels  }  and  theiii  undoing  i^i^at  he  liskd  done^ 
Jets  up  the  former  will. 

Mr.  Jui^ice  jifioth^'Iltm*^  a  cafe  in  Psritoi^  dirc^  H 

point. 

Mr.  AforgaffTT-Tl^  was  not  the  cafe  of  Glazier  and  GAr- 
z/^r,  the  duplicate  not  then  being  in  the  poifeffion  of  tefbh^ 
tor,  it  does  not  fignify  that  kwasfifierwarda  in  his 
He  cancelled  all  he  could* 

The  lirft  will  was  not  cancelled.  2d  E^ui^  C^lte  Abtid^ 
ed|  766.  Cummnsy  383*  Lord  Cowperii^  ianoe  *tfaiB  fti^ 
tute  [of  frauds]  there  can  be  no  deviie  ^  by  impHed 
republication :  For  a  paper  in  whidi  a  devHfe  of  Isnds  '1^  con^ 
tained  ought  to  be  re-executeck  Teftator  (aid  to  (eWa  par- 
fons,  I  fend  to  you  to  be  witnefo  of  my  will ;  (and  lomo 
<f  times  of  the  repuUicatioB  of  mj  will)"  ^nd  hokiingthf 
wiUin  one  hand»  and  codicil  in  the  other,  he  iaid^  This 

Is  my.  laid  wiU  \  and  I  direck  my  codicil  to  be  taken  as  a 
**  part  my  will.**  Witnefics  fubi'cribcd  the  will  and  co» 
dicil,  both  King  on  the  table ;  and  he  declares  in  the  codi- 
cil his  intention  not  entirely  to  revoke  the  will  before 
made.  i^ut.  iSaroii  rarker  diought  an  cxprefs  rcpubhcatiou 
iicccli^iry. 

Subuiittcd,  tliat  the  original  will  or  duplicate  being  can- 
celled, is  the  luiiie  as  if  the  nauie  of  tcftatof  aad  witndi'cs 
had  been  x^ut  o^« 

'  Nothing 
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Nothing  codd  hive  rqmUiflied  bat  three  witnefies  of  the 
ircpublication,  in  the  prefence  of  the  teftator; 

There  is  no  evidence  of  teftator's  knowing  there  was  an 

uncancelled  will  in  his  pofTciHon. 

On  the  whole,  tiic  pcrfjii  ha«?dicd  intcftatL*.  [  4jo  J 

Lord  /i/^.v.'jy../t/— 1  don't  h.  i'x\c  wc  haw  .Ui_v  of  us  a  doubt. 
There  is  no  calc  in  point,  I  tliiuk,  tj  bz  got,  znA  tb.cre 
needs  lionc  ^  the  principles  are  vxry  clear.  N,  iSnvir.giort 
duly  mad<:  iiid  executed  liii  will  in  1759  :  It  is  not  juarerial 
'  to  Itatc  the  circumftanccs  ;  I  fliall  only  fay  it  is  material  to 
take  notice  it  is  not  the  fame  with  that  in  1761.  And  can- 
celling is  an  equivocal  a£V,  which,  therefore,  demnrid-?  evi- 
dence, and  t.dmits  evidence  of  this  kind  to  explain  li,  q:io 
unlino.  Wltnefs,  that  it  was  made  to  make  his  wife  eafv. 
He  told  a  man  tliat  it  was  not  a  will  to  his  liking,  and  he 
made  it  to  make  his  wife  cafy,  as  he  thought  her  near  her 
death ;  "  but  if  he  lived  he  would  alter  it."  The  wife  di- 
ed— lie  fent  in  1761  for  his  old  will,  to  alter  it ;  he  made 
another  will  the  fame  day ;  and  then  tore  oft'  his  name 
from  the  old  will,  and  the  feal,  and  tleCred  Mr.  Samfcti^  his 
'Mjottsy  to  tear  oS*  the  names  of  the  witneffcs,  nor  content-* 
ed  with  an  exprefs  claufe  of  revocation.  He  faid,  he  def* 
tf oyed  the  old  will  becaufe  he  wanted  to  give  a  greater  (liare 
to  his  granddaughter,  Inglifs ;  otherwiie  his  daughter^ 
Airs.  Wtfion^  would  have  more  than  her  iliare«  That 
pve  the  new  will  to  Samfon'^  and  defired  he  would  keep^. 
It  as  private  as  poflible :  (from  a  jealoiify  of  his  daughter.) 
And  he  (aid  that  Mrs.  Wejhn  had  got  the  other  part  of  hift 
in  1759^ 

Let  us  paufe  :l  iriomeht,  and  put  the  queftion)  whether 
the  will  of  1 759  ifevoked?  Now  fmce  £he  fbtute  of  frauds, 
%  will,  cannot  be  revoked^  (except  bf  operation  of  law) 
linlefs  bj  an  inftrument  with  the  forms  required  by  the  fia<* 
tute  i  or  by  tearing,  cincelling,  and  de(boying.  We  ob* 
fefve>  this  teanng«  canceling,  and  dcftroylng,  is  an  equi-  , 
Vocal  a^j  and  it  is  necefiary  to  fee  quo  anim,  to  make  a  re- 
trocation. 

Suppoflrlg  a  man,  meaning  to  throw  fand  ©n  his  will, 
■  throws  ink  ;  this  is  pwiicct  ubhter^liatj,  hut  not  wiili  au  ui- 
tcntion  of  caneeiiiju'.  • 

If  a  man  orders  a  iiiend  to  cancel  his  £rfl:  will,  inllead 
whereof  he  cancels  the  I'ccond,  this  is  no  cancellini^  the  le- 
cond.  In  the  cafe  of  Otiycns  and  Tytrsy  it  was  a  doubt,  as 
to  fa<fb,  whether  he  did  cancel  Tecond.  That  could  never 
mean  to  revoke  the  firil  j  for  all  the  material  devifes  of 
lands  were  the  fame,  and  to  the  fame  perfon :  He  thought 

he 
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ke  had  made  a  good  and  eflb^koal  will,  matdSngm^ 
lute  of  frauds. 

Lord  C6u*per  faid»  If  even  the  bw  held  if 
on  the  head  of  accident,  a  conrt  of  equity 

This  would  be  very  difHciilt  to  maintain ;  but  it  Ihevs  tbe^ 
reafons  on  which  they  went;  namely,  of  the  intention; 
t  4JI  D  For  though  the  intention  will  not  fiipply  rt  quifitcs  of 

fitive  law,  fuch  as  attedation  of  three  witnelles,  t^V.  jcl* 
as  to  all  the  reft|  the  mtention  it  to  be  (hewn  to  prove  aMi| 
cation. 

In  order  to  iheir  btcntion  to  revoke  (levocatkm 
hi  itiidf  an  equivocal  2&)  parol  evidence  muft  be  let  fai 
He  oiake9  a  will  in  1759— at  the  defirc,  and  to  pl< 

wife — He  gives  a  greater  lhare  to  A.  14  ',  than  he  thoo^ 
flie  ought  to  take.  This  will  is  left  in  the  hnnds  0/  Ife 
ti^tjlotu  He  makes  a  duplicate,  which  he  keeps.  HB 
nukes  in  1761  a  legal  good  will^  with  a  pofitive  claufe  ^ 
revocation.  Not  content  with  revoking  the  vrill  of  175$^ 
(not  only  bf  making  another,  but  prathrc  words)  he«il 
deliberately  cancels  the  firft.  And  it  appears  bj  hn  OTHiM 
daratfony  that  the  counterpart  of  die  will  was  m  fiKmWif^ 
ton\  po(lefnon,  and  that  he  could  not  take  it  out  ef^M^ 
hands,  becaufe  he  meant  it  to  be  kept  fccrct,  and  expreflfes^J 
fear,  left  ISlrs.  IV.  or  ji.  N.  Ihould  come  at  it.  And  k 
clcnrly  never  meant  the  will  of  1759  to  be  made  ufc  of  i 
and  he  gives  at  the  fame  time  the  will  of  1761,  to  be  kcpcj 
iafe.  het  us  ftop  here,  and  lee  whether  the  will  of  %f 
was  now  revoked.  Certainly ;  and  it  oouU  never  be  fit 
but  bv  a  new  inftrument  of  republicsttioo.  A  dcvilec 
granddaughtery  Mary  Ingiefs)  died  \  and  thercfare  he 
to  cancel  the  will  of  1 76 1  :  He  fends  to  make  mother^ 
for  his  old  one  of  1759,  which  he  is  very  particular  in  dc- 
iiring  may  be  wrapt  up  in  a  piece  of  clean  paper  [Icalcd] 
It  muft  be  between  Augujl  1761,  TixA  December  1762,  the 
time  of  his  deatli  \  it  does  not  appear 
will  of  1 76 1  is  fent  him  ;  the  attorney  comes  ki  about  an 
hour^  upon  the  fimie  day  in  which  the  will  was  A 
but  toohte  to  receive  ^Bi«ftions  &r  another  wiU^  At 
tor  at  that  time  being  infenfible. 

If  the  queftion  was  made,  whether  the  cancelling  _ 
will  of  1761  were  a  conditional  revocation,  it  would  fce*f 
very  different  queftion.  It  is  remarkable  too,  mind  tlriii 
ih^t  he  wraps  the  two  cancelled  wills  in  tlic  fame  piece  of 
paper.  On  his  death,  the  counterpart  of  the  cancdicd  will 
of  1759  is  found  in  his  drawer,  among  his  deedsy 

CflWk 


Digitizca  by  Cjt.)0^lJ 


•  Eailer  Term,  14  Geo.  3.  K.  B. 

telled.  It'  mnft  hsvrt  oune  fMn  A.  W.  but  when,  on  what 
nieilage  ?  It  may  be  it  vas  ient  for  the  day  before  his  death* 
when  he  had  not  time  to  caned*    It  Is  a  very  ftrong  and 

plain  civfe,  without  looking  into  the  time  when  the  other 
part  of  the  will  came  into  his  poflcflionj  or  whether  at 

any  linic  before  lus  death. 
PosTEA  iQx  ihe  Plaintiff. 

Harman  tt  al.  Aflignees  of  Fofdycc,  i^aiHjl 

Fifhar.  [  47^  2 

Adiok     Trover  t^on  Hotet* 

CASE.  Defendant,  Fifljory  creditor  of  Fm!^ce  and 
Comt>any,  pst  credit  farther  for  7000!.  which  he 
borrowed  for  the  lupport  of  the  (hop,  and  which  was  to  be 
rcplaeed  in  Gx  days,  being  lent  during  the  holidays. 

Before  the  time  fixed,  and  without  demand,  Mr.  Fordya 
fits  up  all  night,  delivers  the  letter  to  be  fent  to  Mr.  Fijbar^ 
•«  To  Mr.  Fijhar^**  to  this  cffedl : 

Mr.  Fordyce^  conceiving  that  the  (urn  lodged  in  his 
hands  might  be  hable  to  dupute,  has  the  honour  of  giv* 
**  ing  Mr.  FUbar  that  preference  which  he  thinks  he  un- 
^  doubtedly  oeferves,  tw  notes  inclofedf  5*5001.  i,5ooL'' 
He  gvrcs  the  letter  to  hit  clerk,  to  deliver  to  Mr.  Fijbttr^ 
and  about  an  hour  after  goes  off;  after  which  commiffioit 
iflbes  the  lame  and  Mr.  Fifiar  receives  the  notes  three 
dayi  after,  and  refbfes  to  letum  themi  legally  demand- 
ed. 

Upon  dus  if  was  argued  far  the  plaintiff^That  here^ 
therdoK,  on  the  eve  of  a  bankruptcy,  he  exprelsly  declares  * 
a  preference  intended. 

The' notes  are  in  Mr.  Fijbai^^  hands :  And  whether,  on  QiieiUoii. 
the  circumdances  of  the  cafe,  the  plaintiff  is  entitled  to  re- 
cover, b  the  queiVion. 

Whether  it  vtsa  a  compliment  to  Mr.  Fordyci^  juftice,  on  AfpiniHie. 
the  eve  of  his  bankruptcy,  to  give  that  prercrencc,  in  con-  J^^^^Jlg^^ 
templation  of  a  bankruptcy,  i:.  not  the  point.    This  quef-  ence,  in  ' 
tlon  has  come  before  the  cuurr  in  a  v.irictv  uf  iuiliAiices.  contempU- 
and  i  know  none  fo  ftron^,  upon  ihtr  circiunruinces,  as  the  5*^. 
prcfcnt,  to  dctcriTiinc  lucU  ait  void.    Wlierlicr  this  is  aa  ijvoid/ 
a£t  of  bunkruptcy,  might  be  another  qucriiun :  But  that 
it  is  iuth  a  preference  as  the  laws  will  not  allow,  by  the 
principles  laid  down  by  your  liOrdihip^  I  beg  leave  to  in- 
fift. 

4  Bur, 
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ShAn  and  4  Bur,  467.  The  cafe  vas^  Jctn^s  Daw^  an  agent  tS 
IHMam'u  J}emaiio\  knowing  Siader  to  be  indebted,  and  tbat  |m: 
•  could  not  cmj  od  his  trade>  tiiilds  fottiebody  iu  Ltmdony  as 

a  banker,  would  paf  bis  dnu^ts,  negotiated^  in  Jtti^ 
[  473  ]  175 ^  agreement  between  thefak)  Deliatt^s  ixAUaitr^ 

that  DiMaitQ*4  ihould  }>ay  Siadn's  dranghtS|  on  laving 

Iccurity. 

The  natute,<>f  the  (ecuritf,  and  terms  of  the  2ffco* 
Bient,  appeared  only  by  a  deed  of  93  Offdicr  1773^  F>9B^ 
ed  and  procured  to  be  executod  by  the  agents  of  £h 

The  deed  fecltes'  fi/o^Vs  titk  to  the  ihill  and  pitoifiest 
his  being  concerned  in  merchandize,  and  freqlient  occafiou 

to  draw,  and  remit  to  London  \  and  his  tequcft  that 
Mdtius  would  be  his  banker  there.    And,  in  order  to  in* 

dcmnlf;  li:m  for  To  doinp-,  Sladtr  r.ll'n.s  (j\cr  ;o  Di!  Mattts 
a\\  his  cftate,  :\v.d  intcrcl't  in  the  prcmiiics  ^forLii.iu  i 
alio  ail  his  (lock  la  tJic  trade  cf  brcwlna  and  makinii  mdt, 
and  in  the  bulnicfs  of  a  corn-faclor  ;ind  miller.    Then  fc^ 
lows  general  aHignmcnt  of  debts, '  horles,  l^c,  and  all  other 
gooiiS  ?>ti\  commodities  belonc^ing  t.>  the  faid  fcvcral  trades; 
"with  dcfiaziince,  however,  011  S/aJir'b  paying  to  De  Mattel 
all  the  money  he  fhoTild  advance  on  nnv  note,  dniught, 
or  writing,  of  the  faid  Sluderi  and  his  inilemni tying  De 
McAto^s  againil  the  Tamcj  and  all  matters  any  l/ray  toudiing 
his  agency. 

Covenant  on  breach  of  f.iiUirc  of  the  conditions,  that  De 
Mdttos  may  enter  upon  the  premiiTes,  and  take  the  £bock 
abfolutelv  to  his  ovvn  ufe. 

8th  October  Sladcr  dretv  on  De  Mattos  for  2ocl.  23  d, 
Another  bill,  both  by  authority  of  De  MiUt9*s^  Us 
Alattos  knew  Siedtr's  aflairs  to  be  in  a  bad  fituatlon.  Dmm^ 
De  Mattes  agent,  rcprefcined  siader  as  a  good  man  to  Jus 
creditors,  and  concealed  from  them  colourably  tl)C  gmeval 
|fngnnicnt# 

On  the  1 1  th  of  Novt-frkr,  S/iuUr  told  Davis f  and  aaio» 
ther  agent  of  De  Motto  that  ht  could  not  ih&d»  aod 
confulted  them  what  to  do.  The  refult  of  the  conitdiation 
lirasi  Si/tSf  by  order  of  S/adtTf  the  iame  day,  gave  po&i^ 
fion  to  De  Matt^s^  in  the  perfon  of  Dm/,  liis  agcn^  wbo 
immediately  fet  out  for  London,  Next  day,  the  latky  fij^ 
der  ordered  to  deny  him  \  which  Si/Zr  did  oa  the  13  th, 
and  told  the  reafon,  that  it  vm  to  commit  an  aft  ^  Imife* 
ruptcy. 
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SUer  lu4  WDtUog  of  v^lue  but  wk^t  was  wpptineA  m 
Ike  ctciod. 

Af^er  the  13th  of  Nwimber  De  Mattis  paid  tbc  tM 

FiHl  quedioni  whether  S/rr^^r  became  a  bfllliknip(  ? 
Tfa«  Acond  aiid  gi'^at  ^ueiliooi     that  satifpy  waS|  on 
what  day  ^J^m^  became  a  tapkrii;^  ? 

'I  he  ground  urged  againft  him  wa5»  that  the  deed  was  [  474  J 
fruuduknt  and  colourable,  and  nu  poijclilon  altered.  And 
that,  if  there  had  been  a  debt  due,  ii  W4i>  au  uodue  prcler<» 
CDCC  within  the  jlU 

For  lii.:  ucicii^-iiiL — I  h.it  bankru*^?tcv  was  a  crime,  and 
this  not  a  criiue,  nor  nny  bad  uie  nr.ule  oi  the  deed.  Your 
Lurdlhip  deliverfxl  the  judgmciu  of  ilie  court,  of  which 
I  fhall  cite  fouic  paiU»  as  particular!/  appiicabie  la  this 
cafe. 

All  the  afti  concerning  bankrupts  ^e  to  he  taketi  toge- 
fher,  as  making  one  fyftcm  of  lavv.*^  They  are  all  to  be 
colli trr.'xl  favo  irAbly  for  creditors,  and  to  fupprels  fraud* 

The  i  iw  is  to  judge  of  fraud  upon  facts  and  intents. 

The  indemnity  i*;  -i  good  and  valuable  coiUldez^tion  |  an4 
tlie  deed  \'alid,  as  between  the  partie:j. 

IJut  V'Jid  traufaciions  between  the  parties  may  be  fraudu-  A«5lsvali4 
lent,  by  reafon  of  covin,  collulion,  or  confederacy,  to  in-  bctwtcn 
jure  a  third  perfon  ;  fo  purehaic,  with  notice  to  the  preju-  pwuet 
dice  of  the  firft  purchafor,  who  bought  and  did  not  com-  Jv^tiu^ent 
plctc  his  title}  fo  marriage,  brocage,  bonds-,  fo  and  voi<l' 

calcj  3  Gpuevcn  on  a  criminal  pro&cuuon^'and  the  conil*  agiinfi  %  . 
deration  imdoubtcdly  fufficieot  and  true* 

Whether  the  deed  then  in  queftion  would  be  frauduleai 
.  aa  that  fort»  jam  Lordihip  faid  wouid  depend  on  the  piii> 
pole  el  it. 

It  ttas  a  hJi&L  (heWf  by  ceUu^on  to  prejiidi^  a  third  petu 
fon. 

The  great  obje£b  of  the  banknjipt  la«a  are,  the  nuuiage^' 
WOOL  of  hit  eftate,  and  an  equal  diftribution  anxmgft  the 
crcdftofs:  Both  would  be  defeated  by  fuck  a  prefer^ 
tnce. 

An  equal  diftrikudmi  has  been  anaudidly  provided 
ever  fince  the  21  J4u  u  c,  xp* 

It  was  diought  iiniUiieV0Us  to  ikffer  priority  to  be  gained 
by  fecret  Uens«         .  . 

L  1  Acaft  . 

*  Lrgct  I'n  pari  mateHaciiiijondim  interpretaa^. 
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A  cafe  only  of  a  conveyance,  calculated  to  poilpcMse 
*    crcditpr  to  the  reft»  was  held  by  Lord  Hardwicke  ao  aft  cf 
bankruptcy. 

i  475  ]  ^  colourable  cscepUon  of  parts  ddes  tiot  ta^ct  the  frauxl 
of  thd  affignment. 

A  conveyance  of  a  part  may  be  public,  fair,  and  honefl  $ 
but  a  conveyance  of  all  mud  either  be  fraudulent  and  kcpC 
iecret,  or  produce  an  inunediate  a^  of  bankruptcy. 

It  has  been  argued,  that  aftor  a  reibltitton  taken  by  a  tra^ 
derto  commit  an  a^  of  bankniptcyt  the  trader  forefeWIng 
may  lawfully  prefer  a  juft  creditor,  by  conveying  part  of  his 
ejflPeas* 

-  It  is  not  neceflary  to  determine  that  queftion  in  thi< 
caiiie ;  for  here  the  conveyance  of  all :  And  therefore  I 
will  only  fay,  that  no  fuch  propofltion  \%  yet  eAabliihedi 
much  Icfs  In  the  extent  whereto  it  has  been  urged. 
' '  Iitf  the  dafe  of  Otck  and  Gooeffirl/oWf  an  immedlatt  proi^ 
pe^  of  a  certain  bankruptcy  was  not  the  motive. 

No  deed  can  be  fraudulent  in  Chancery  which  is  not 
fraudulent  in  law;  And  if  fraudulent^  it  is  an  a£^  of  bank* 
i-uptcy*  and  this  tn?  the  true  dccifion  of  Leigh^s  cafe; 

The  diftaiicf*  between  the  deed  (which  was  immccli- 

■  .        ately  put  in  c:)^ccunon)  and  tiic       of  bankruptcy  was,  in 
that  cAil'y  from  cighih  of  jfwtt  to  eleventh  of  February  fol- 

* '  Jowing. 

iP,  \V.  Hmtiii  and  OudJcj  was  a  trani'.iCtion  benclicial  to  ilic  crc- 
^J-T'^^;  ditor?: 

aniip  1717.  i^jj^i^f*  j^nd  Bartht,  I  have  a  cnpv  of  lais  cafe,  bv  the 
'  lute  Mr.  S'-rriennt  Lee^  who  wus  cuunfc!  in  the  caul'c.  One 
brother  indcbud  to  anuilier  150!.  he  had  an  lipj^er  and  a 
lower  ihop.  In  contemplation  of  bankruptcy,  he  afligm 
the  goods  in  tlie  one  fliop,  of  nnirh  I'-fs*  vnlne  than  the  ex- 
tent of  the  debt,  and  abfconJs  the  next  d.iv.  Whether 
this  was  a  void  contra<5t,  and  an  a£l  of  bankniptcy  ? 

i.otA  ClncF  lu'ftice  JVilmlt  faid,  it  was  a  filbrcrliori  of 
the  principle  qT  all  the  bnnkmpt  Inv. s.  whi^'h  \v;!s  e».][ualiry. 
,And  he  iaid,  that  though  tiie  Judges,  in  WQrjh^  and  De 
AI(Ut(/j[^  faid  the  ronvcynnce  w.k  of  ull,  yet  he  kne".v,  in 
his  opinion,  and  tliat  of  the  rell  of  the  judges^  thai  it 
would  have  made  ho  difference  in  the  cafe. 

oarfjCMe    '  X  falfc  cnedit^upon  a  fecret  truftj  if  the  afDgnment  were 

wd ''/toet  9^i^crwi*«  good,  vould  make  it  bad. 

lieo  would  OM&e  ati  alligottieot  roid,  though  oclicn^e  it  nij^ht  have  hecn  ^ood. 

The 
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,  The  donca^s  condnxung  in  po0«fiioD«  iecoml  argument  la^  47^  ] 
Tmnnii  cafe. 

A  trader  i$  trufied  oppn  his  chara£ter>  and  vifible  com* 
mercSe..  That  credit  enables  him  to  acquire  wealth.  U>  hf 
fecret  liens,  a  few  migKt  fwailovr  up  aiji.  it  would  gre:|tly 
damp  that  credit. 

^  Every  equivocal  at^  may  be  explained  by  clrcumftances : 
And  the  nfe  to  which  it  is  applied  ihew:»|  quo  atiimOf  it  wa9 
.  done. 

Oq  the  whole,  thnt  the  -  conveyance,  though  by  way  of 
lecnrity,  and  for  a  valuable  confidcrationi  is  fraudulent,  and 

an  a£^  of  bankrgptcf «  ■  ^  , 

.  This  is  the  (ubiiancei  nearly,  of  what  is  tepoited  of  your^ 
liOrdihip's  ophiiom  It  is  true  it  is  faid  the  determination 
there  is  Upon  the  afiignment  of  all;  but,  on  a  general 
view,  let  me  endeavour  to  fliew  how  It  applied. 

The  argil rhent  tlut  all  the  flatutcs  oi'  bankruptcy,  as  iti 
^cri  fi:afrr  :iy  .irc  to  be  (nken  tcgctl.j/,  h  a  general  prir.cli>lo 
of  law  and  rc..!un,  .iiiJ  r.pplics  as  iiuich  \o  the  cafe  now 
then  before  tlic  court.  The  refult  from  all,  taken  together, 
i*5  there  very  truly  hid  down  to  be  a  cojifu  uclion  favourable  ■ 
for  creditors,  and  in  fupprefllon  of  fraud:  It  will  not  be 
favourable  to  the  creditors  tliat  Mr.  F'tfJmr  flioukl  receive, 
and  Mr.  /^WY/vri*  be  permitted  to  give  7000L  from  the  reft  of 
the  creditors ;  cfpccially,  which  is  the  fecond  point,  when 
this  is  done  in  immediate  certain  contemplation  of  a  bank- 
ruptcy, and  v.'hcti  the  very  loan  of  this  70C0I.  had,  in  it<? 
nature  and  manifeft  cnnretjr.ences,  a  tendency  to  induce  the 
Otiier 'creditors  ro  be  at  eale  Under  a  fa!fe  lecurit^. 

Judging  of  fraud,    1  mem  legul  iraud»  whichj  efpccially  TSt  \<t%A. 
In  bankrupt  rnfr«;,  means  an  act  unwarranted  by  law,,  to  the  ^ 
prejudice  of  a  third  perlbn,  and  not  that  crafty  villainy,  or  * 
glQpdhefs  of  deceit,  to  u  hich  it  is  applied  in  common  Ifuw 
guagc)  judging  of  it  by  fjacls-and  circumftances,  there  is  here 
m  ab£t  ddulbry,  at  \eiSS^  in     natural  efieck  on  the  greditors, 
prqudicial  to  them  in  an  high  degree,  jull  and  fair,  indeed, 
as  l)ietw<cn  the  parties,'  if  they  Olily  had        c^cetned,  but 
not.  warranted  by  law),  not  that  open»  regulari  public  a^^ 
not  that  equal  diftribution  which  the  law  requires  in  favour  • 
of  creditors,  the  feeuri^f  of  .comm0:c^>  pu^c  polky>  jui^ 
tiec,  and  fafety. 

The  goods  (thfcfc  twb  hotcs)  wcrt  neVer  dot  df  Mr.  For* 
hands  till  after  he  hecamfc  a  bankrupit  \  (or  the  po& 
Kflian  of  'hia  clerk  vaei  his  own  pofl^flionj  and  revocable  t  4? ;  * 

L  1  a  •  every 
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crcr?  ihomcnt :  And  by  the  acl  of  bankruptcy,  immcJiat^ly 

folio  win  e>  in  fact  revoked. 
That  a  fc-  It  is  a  fecret  tranl.K.  tion  :  And  the  renfon  given  by  your 
cm  con*  Lordihip,  in  the  rale  of  De  Motto's,  why  a  conveyance  of 
tho\!f  part,  P^i't  ii)ay  be  not  an  a6t  of  bankruptcy  is,  bccaule  it  n.ay  be 
is  an  aa  of  public,  fair,  and  honeft.  Thi'^  is  not  pi:hllc;  and  to  pcr.nit  it 
bankrupt-  take  cdccl  would  bf  injurious  to  creditors,  to  the 
^*  fpirit  of  the  bankrupt  laws,  and  to  public  credit  and  com- 

merce. 

That  if  Such  an  a£l  would  have  been  fraudulent  in  Chancery  j 

fraudulent  bccaufe  fecret,  nnwarrantcd,  and  againf^  the  latr,  ?.nd  hurt- 
wil^te^Lw  honeft  creditors :  It  wili  therefore  be  firauduknt  in 

and  there.    Ia\r  \  and  being  fraudulent^  will  be  void,  as  agadnit  the  ere* 
fore  void    ditors»  with  refpecl  of  whom  it  is  franduient* 

agaioll  ere* 

The  aa  ef  The  diAance  here  between  the  2£t  of  bankruptcy  and  the 
t'm'Xtl  ^«»^''"fi  (if  the  fending  itfelf  was  not  an  a^  of 

Ifter  fend-  bankruptcy)  is.  the  diltance  between  one  moment  and  the 
iof  the  nexti 

notes. 

Thatit  Jdci  It  was  thought  mifchicvous,  ever  fmcc  the  2i  of  ^j.  to 
nof      ar  prioHtieB  to  bc  gwned  by  fecret  liens.    This  might 

ronlderati-  ^ow  bethe  confeqoenee:  And  it  is  not  cxprefiedwbat  thefe 
on  they  notes  come  in  payment  for;  and  Mr.  JtjfbarwAs  not  botmd 
come  to  td  accept  them  in  payment  for  his  7QO0L  and  before  fa0 
and  before '  ^^d  aCicept  thcm  (beiore  they  ccime  into  his  hands^  er  he 
hif  accept-*  had  ksiowlddge  al^kfuf  them)  the  law  took  them^  and-chftyiiM 
■nee  dc.     in  the  hands  of  the  liiw. 

thrT  !v'  ^H^^  ^  ^  ^^^^  the- cafe  of  Z>r  AtMt^s  is  nor 
l.lu  iLtn.  pomty  notwithftbndhi^  thie  parity  of* foaibnin^  bmnfe 
that  Was  an  alfignment  ot  all,  I  >»in  proceed  tO  B  cole  wMch> 
waS'  an  •  aiVignment'  prompted'  b]r '  natural  atfbdiion,  the 
lahvi)  cottdderatlotf/  and  a*  juH  aiid  fahrotirable  grooads  as 
can- well  bc'  riippo4d>  in  this  or  vfkf  caTci  a)id  wUch  yet 
was'void,  as-jigainA  crcdtiors^  Abttgh-an^affignmciit'of 
onlf. 

The  cafe  &f'  Umm  and  Arry/iTh  •  I 'Wffi*  ihvur  wlratihi^ 

cafe  was,  and  how  dangerous  it  is  to;  rely  upcjn  cafes^  with^ 
uiit  attending  to  circumiVances.'  '        ■  * 

CrUe  rcfcrvcd  lift  fumnicr  ai!lze$  \  J,  Liftkn^  ttada-  in 

The  bankrupt,  y.  Li/.ian,  cairlc'd  liivthc  trade  on  h's 
own  account:  The  money  lent  to  carry  on  the  trade  j  no 
intcreft  paid  upon  it.  He  afti?p<  the  snoods  in  one  of  his 
two  iUups  to  his  hrothcr,  wiw  had  icnt  ikc  money,  andim* 
xucdiatcly  abicondcd.  ^ 
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i  iiC  opinion  dcli\\T2<.l  was  to  ih;s  culcl: 

**  Thf^  is  a  very  pUiu  tafc.    It  is  a  hard  cafe  ;  as  all  thcfe  [  478  ^ 
"  cifes  arc  upon  particular  creditors.    Equality  is  the  grand 

o'.ijcvl  of  the  bankrupt  laws ;  and  partiality  to  be  avoided. 

No  man  iluU  be  permitted  to  put  a  fraud  upon  the  court. 
"  If  he  may  give  a  prcferenee  to  one  he  may  to  more.  This 
"  vyas  an  aifignment  of  part  of  the  effects.    It  has  never 

been  decided  how  rnucli  mi-^ht  he  aHigncd  without  a(f\  of 

hankruptcy.  Tiic  Ihiitting  up  of  one  Ihop  was. giving  as 
**  clear  intimation  of  inlblvcncy  as  if  hr  Ivad  flint  up  Ix^h. 

Xiie  alli^iiiuent  was  the  ground  of  the  jndinnent. 

f  Mr.  Juttice  Willes — W..s  this  dotermioeU  iui gi  bauk- 
•rupLcy,  or  void  conveyance. 

To  this  it  was  anfwrrcd,  upon  both.    Bqt  Lord  JHcfern!- 
^Id  oblcrvcd,  it  could  not  affc4Et  the  quellion  here  \  as  it 
was  impoilibk,  to  coniider  this  as  an  a£t  of  bankruptcy.     aet  of 
Ti&ere  mas  no  doubt.]  bAokmptc 

It  may  be  aiked,  at  what  point,  then»  fliall  a  trader  be 
permitted  to  make  this  preference  \  It  is  a  queftion  not  eafily 
admitting  of  a  precife '  deiinitlTe  anfwer.    But,  I  think, 
one  general  principle  or  two  may  govern  it,  if  rightly  applied 
tp  particular  cafes.    If  we  fay  from  the  a£t  of  bankruptcy, 
tlie  cafes  do  not  agree  tfith  thi9>  the  end  and  fpirit  Qf  the 
bankrupt  laws  does  not  agree  with  this  ;  and  there  may  be 
a  preference  void>  as  agaln(^  other  creditors^  where  there  is 
no  bankruptcy.   The  cafes,  reafon  and  policy,  and  general  i^^t  > 
ittlBce,  win  bear  vs  out  in  faying,  that  from  the  time  a  man  "i* 
IS  become  mfolvent,  fo  that  he  cannot  prevent  the  bank-  ^  in  con- 
Toptcy  attachinp  on  bin)  infbintly,  (though  fbme  happy  ac-  temphtion 
pdent,  or  providential  intervention  may)  from  that  time  he  ^^^l"^^^^,^^ 
cannot  give  this  preference^  though  for  a  valuable  coniidera^  cannot  give 
ti5n,  and  thougti  not  yet  a  bankrupt.    Nor,  fecondly,  can  prefmice. 
he  give  it  in  contemplation  of,  and  in  a£tual  intent  to  commit^ 
in  aiEt  of  bankruptcy. 

Either  of  thefe,  but  particularly  the  firft,  i\pply  to  the  ^ 

r   '    cr      I        \    4  <  M'l        t   •  ^  u  not  a  con- 

cate  in  Tempi        Auurion.     \  hough  it  cannot  be  an  act  ot  yf^y^y^^f, 

bankruptcy,  uiilcfs  tlicre  bt  a  coiiveyaace  by  deed,  in  the  deed,  lo  as 
f-inle  of  the  ftatute,  as  to  this  claufej  yet  the  court  could  nc-  to  be  »n  aft 
ver Tet  up  the  validity  of  ii'cli  a  tn-niaction.  ^cy  it 

I  don't  lee  the  dililrCiK  c  bcivvecn  Mr.  I  '^/ljiir  jn<J  ;iny  other  ^ay  He 
creditor.    He  would  not  liave  trulVd  iuch  a  luui  h.ul      lup-  void  at 
rofcd  the  houQ  in  danger,,  aiid  he  truftcd  like  ^iiothcr  ere-  **** 
ciitor.     And  wlien  Mr.  Fordjcv  had  let  up  all  night,  de- 
clared HIn  prrlVn  nee  in  his  letter,  ahtcoiuled  the  next  morn- 
ing, fuxciy,  tliis  conduct  fujSiciently  cxphuns  how  the  act  is 
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to  be  underftoodi  and  what  (hould  be  the  Cdofeqaetioe, 
He  is  gone  before  the  letter  is  delivered  ^  and  before  the  nltial 
office  hour.  If  it  ihould  be  admitted  that  fuch  a  preference 
might  be  glvcn^  the  rpod  opulent  creditor,  from  whom  £er» 
[  479  3  had  been  received,  and  future  fupplks  and  fupport  of 
credit  was  expelled,  would  always ,  be  paid  pff,  and  the 
poorer  left  to  corns  in  fur  tUeir  lharc  under  the  bankrupt- 

I  l.avc  no  Joubt  your  Lorcifliip  will  b^^  jir  u  h  urged  by  Mr. 
J)unhifig  on  tlic  c:Az  ot  Siiiu:!  ai.u  UuiL.^.    Your  Lordlliip 
lu\s  obferved,  that  Sir  J'-f^ph  Jfh'^h      ^^'^  decree,  gave  vcr/ 
llrong  rcafons  againft  the  decree,  nnd  declared  hiiiiklf  bound 
bytlie  opiaioii  uf  Lord  Clilcf  Juitiic  King,  who  had  declar- 
ed, that  the  afiigiiment,  bciijg  iiot  void  in  equity,  would  not 
operate  as  an  ac'^  of  bankiuptcy :  The  r«il  of  the  cour; 
diii'cred  very  greatly. 
Th*t  cop^       I  hope  your  Lordfnip  will  think  this  fo  like  the  cafe  of 
mt^H^  7'/'f;j/>A'  and'  jiUn  Un^  thac  it  muft  be  determined  upon  iiiC 
fore  aC      lanic  principles,  and  the  contract  cannol  he  snaiutuioedi  and 
Cjrnef's  ihaU  therefore  the  alhgnces  ihall  recover, 

rtcuvcx. 

for  ihc  de-  D un flings— 'Vht  firft  qjjeftion  will  be,  whether  a 

lendwtt    "  preference  in  conteuif  htion  of  bajpkruptcy,  be  allpwable  in 
any  circumftanc^s  ? 

idly,  Whether  if  any,  this  be  not  the  cafe  ? 

I  heard  not  \vi;i\oiit  .iiionilhmein,  tliut  mv  learned  friend 
could  fnid  uo  diltiiK^^tiou  b(.t\vccii  lii is  and  the  cafe  of  a  com« 
jnon  creditpr. 

So  far  from  piittinr^  the  m^ncy  In  order  to  be  fafc,  Mr. 
Fi^jar  tQok  it  out  of  his  houlc,  where  there  was  ro  damper, 
huothe  houfc  of  another,  where,  from  the  very  purpt)!^  of 
placing  it,  he  underlVjotl  there  \\'as  danger.    {  hope  he 
not  fo  far  mil  taken  i:i  the  lie^jree  of  danger. 

Yonr  I.ordlhip  v.  ill  lee  what  the  degree  of  danger  was, 
^nd  when  hx  exp-cted  a  rcimbiirfcnient.  In  the  holidays, 
if  har.k  is  Onit,  the  bank-jrs  fhops  are  oj>cn,  and  no  relief  in 
the  ordinary  way.  It  was  h>refeen  when  the  bank  would  be 
open,  about  the  middle  of  the  week,,  and  then  he  iT.e::nt  to 
call  it  out.  It  wr.s  r.. -ant  a  loan  for  tcmjwr.iry  j^uq^dcs,  to 
be  releafed  o.n  the  Ti^fday  following :  They  agreed  to  the 
time  of  the  loan, 

ThatsiBftii  As  to  the  afli^nmcnt  of  part»  that  it  may  be  allowed  in 
in  ontem-  general,    I1  the  cafe  of  Wof-Jfty  and  De  Matto'i,  your  Lurd- 

^^P^  ^  reported  to  have  faidj  that  no  fuch  propoiition 
bankruptcy  tsaj  do  foaicthtng,  Uio'  nvf,  every  thlii|^* 

cxcr 
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45^cr  yet  been  eftablifhed,  at  Icaft  in  that  extent.  That  is  to 
fay,  that  he  ni^iy  Jo  every  thing  tliat  he  could  have  don< 
})cforc.  I  hope  tiic  contrary  has  never  yet  been  cftablifhcd, 
that  in  no  circumftances,  a  io  CQntemj^tipn  of  baokr 
fuptcy  can  do  any  tning  at  all. 

^1  he  point  on  which  Sir  Jof^ph  Jekyll  confidered  himiclf  [  4^0  3 
bound  by  the  authority  of  Lf)rd  Chief  Juftlcc  K:?ig  was, 
that  there  cannot  be,  by  the  iaw,  an  equitable  b^i^ptcy 
IV here  there  was  not  a  legal  bankruptcy.  , 

[Lord  Mfwsfield^Yhzt  an  aHignment  by  a  trader  cannof; 
be  void  in  equity  was  the  propontioia  ^  if  it       bad  ia  cquif . 
ty  it  was  an  a^i  of  bankruptcy.] 

Stnall  and  Dudley,  Transfer  pf  5.opl.  Swth-Seit  annuities  they 
fold  out  pf  the  ikocics.  In  contemplation  of  their  bftnkmp^ 
cy,  they,  liaving  fliut  up  their  fhop,  make  an  afllgnmcnt  of 
their  ilock,  and  alfp  of  fome  (hare  in  the  wool  trade^  and 
feme  leafehold  ii^terefte^  to  $^14//^  without  his  privity. 

It  is  faid  ibiv^     U  inay  W  %  juf):  reafon  fpr  ^  finking 

trader  to  gtye  a  preference  to  one  creditor  before  ai^other  ; 
ft  to  one  has  been  a  friend  to  him  in  his  extremities 
f  <  rather  than  othei9  who»  very  prob^blyi  have  been  gain*  - 
f*  m  by  dieir  trade  with  him,  The  igqiqnince  of  Small  is 
^  a  circumftancein  his  favour  |  as  an  undue  influence  coul4 
M  not  be  uledy  or  impoctunity  qn  his  paitj  in  order  to  ob-' 

tain  his  del^t,  which  is  comipon  in  many  cafe;  i  efpedally 

as  Qtl^erwlfe  the  whole  del^t  muil  be  lof^.'- 

I  thmk  nothing  c^n  n^r^  e^prefsly  ;ipply  tl^n  this 
jEafe- 

'      The  (ime  of  the  a^gnment  Is  not  niaterialf  (b  long  as 
*f  it  be  hdfore  the  banlmiptc^ ;  but  the  juftice  of  the  cafe. 
**  is  very  material.   The  ignorance  of  ^mall  is  a  circiun^- 

ftance  iri  his  favour ;  becaufe  it  fhews  he  fijd  not  obtain  th« 
preference  by  any  importunity/'    Therefore  he  is  fo  far 
from  making  his  i^^norancc  of  the  afllgnincnt  agoinft  hii% 

thai  hw  niak'vS  it  an  argument  for  him. 

Can  I  uate  a  cafe  more  exactly  in  pc^int  ?  The  lipnefty  of 
the  cafe  is  very  material  the  time  is  immaterial,  and  th^: 
want  of  privity  to  the  afiigiiiuent  is  in  hli  f.ivour. 

I  knov.'  not  an  authority  to  which  ull  the  practifer:  in  the 
profeiVion  arc  mc'i  e  inc]ine4  tor/cribe  great  weight  and  great 
judgment.  And  as  his  hunelty  was  known  us  remarkable  as  *  ■ 
his  lN:arningj  he  has  gone  out  of  the  C4fc  to  fay,  tlvat  erecll- 
Jyrs  uncier  iuch  cir^ anUcan^cs  uoj  yiijy  aiay  but  ougi>t  tg  t>p 
prci^Tftjd.  •  *  ' 
^      "   '  *    Is  ' 
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,  Is  this  fliaken  in  Woyf>i\  and  De  jPInff'^s  ?  If  the  prrn^ 
trhTcli  is  rToundcd  upon  tiic  opinion  of  Lt;rd  Kb:^  is  ilr.Tkcn 
by  the  court,  no  mon*  is  ih;il:en :  And  I  dqn*!  ^oncew  it  jtf- 
fecVs  our  part  of  the  niicftiuii. 

It  would  rather  Ar<.nf,thcn  mir  ritfc.  Thatc^fc,  fays  yoiir 
Lordfhip,  was  very  materiai.  The  fraud  v'ns  ^gainft  Snuill^ 
1^  481  3  not  the  ci^editors :  The  ^loncy  wns  become  due  by'  thcagrce- 
incnt',  fo  it  was  here,  and  payable  Avithin  fix  days,  AH 
would  have  gone  to  the  creditors ;  fo  liere,  and  th^  'arc  tfi 
no  worfc  fitliation  than  they  would  have  been  if  the  miMiey' 
-{Htd  been  never  lent.  The  whole  was  for  the  benefit  of  the 
creditors  \  it  feeros  fui&cient  for  us,  and  uH  tiiey  are  eiitttlc4 
'toexpeftf  that  it's  not  to  their  prejttdice.  It  Was  to  fnve  a 
man  from  breakmg — the  clear  obje<Jt  of  our  cafe.  Yoirr 
Lordfhip  then  was  fo  far  from  confidering  the  cafe  of  BmnU 
and  Dudley  as  not  law,  that>  I  think,  the  jiidgmeitt  has 
^Iven  us  reafoR  to  mfer  that^  in  crircumftances  correfpend'- 
ifi^,  Sfitnll  and  Dudley  wiH  be  good  authority :  And,  mftead 
i)f  thinking  that  tt  wtnild  be  now  de^iided  dtherwiibi  I  rca* 
dily  declare,  I  can  fupport  this  c&fe  on  np  other  prindplit 
than  would  prove  the  propriety  of  that :  A|id,  as  tmder- 
ilanding  that  to  ibod  as  \iudefbitted)  I  inake  ufe  of  it  upon 
"this* 

And  this  is  the  cafe  which  has  been  undeH^ood  already 
decided  In  favour  of  the  general  creditm ;  and  that  your 
Lordihip  had  already  giyen  a  folemn  deeiiion  againfl  us. 

In  the  caie  of  Liftion  and  BitrtUt,  the  ihuttlng  up  fhof 
was  an  aA  of  bankruptcy  in  itfelf. 

Let  us  ftc  wliethcr  the  other  two  caics  anfwcr  belter; 
which,  if  the  other  fails,  will  he  r.iLiievi  to^  though  lioi 
now  particularly  ftatcd. 

It  will  ;ipper.r  they  ave  fuhilniuir  I'v  dininttniflied, 

Tiiere  iirc,  thcrcic  i  c.  cafirs  where  :i  deb:<>r,  in  contemr 
pl.ition  cf  bankrupt:)',  may  give  u  fair  preference.  And 
the  cafes  in  which  he  ib  not  alinv.  cd  to,  give  a  preference  dif- 
fer from  this,  and  this  will  bring  us  to  the  fecond  |x»int, 
whether  this  is  to  be  a  cai'c  of  allowing  futh  privilege,  if 
any  may. 

Thatim'oi-      Before  this,  1  will  obvinte  the  bconverience  which  is  flip- 

'«wyor     pofed  by  Mr.  L^fy  aiul  which  he  hipiwres  will  he  removed 

tioaof^'*'  by  fixing  at  the  point  of  infulvcncy.    He  f.iw  the  neceility 

hankruptcy  of  fome  boiind.lry  or  other,  ami  did  not  fear  fetting  it. 

are  no  dcfi-  Evcry  cale  would  be  to  be  determined  ou  its  own  circunin 
nice  penudt  ■  ' 

to  det«niuiie  when  thk  fight  of  ftticnnct  vaOt  c«ii^. 
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ftanccs — that  is,  left  to  its  conftifion,  and  the  chance  what 
light  might  be  ^ruck  out  of  fuuh  darknefs. 

A*^  to  the  iiifolvency  

M  .r.y  are  in  that  fiatc  when  they  fct  out.  Equality  is  the 
Ijrand  olijc^*  Wherever  Xh<:  court  draws  the  line  all  thft 
fubiequent  creditor  are  cxcl  .iccd.  And  in  our  c  fc,  thofc 
wlio  arc  conteuclinj^  Hgainft  Mr.  Fjfiarv/ou\<l  be  moft  partia 
4hc  fituaiion  into  wtucU  they  wIHi  to  put  him. 

I  don't  mean  to  mifrcpt«cfent  any  part  of  the  idea :  For  [  4^^  3 
befidcs  the  idea  of  infoh'cncy,  upon  which  I  prcfurnc  he 
built  the  mifchiefy  he  IVated^  to  correct  the  mfchie^  the 
fefblution  to  commit  an  9^  bankruptcy. 

£ut  will  this  be  more  clear  ?  Will  it  be  pofllble  to  afcer* 
tain  when  the  rcfolution  is  fettled  ? 

If  other  people  had  manlfefled  the  i»cfolution  \n  other 
eai<!s,  Will  this  be  more  clear  ?  The  fame  Jay,  on  a  turn  of 
fortune^  Mf.  Pardsce  wouIQ  have  altered  his  intaitions,  and 
gone  on,  with  a  fair  credit*  Is  it  then  the  contemplation  ? 
for  Uiis  phrufe  has  heen  always  u(ed  on  this  occafion  :  It  is 
then  ihc  foar,  the  drea  l,  the  expectation.  The  degree  of 
this  expe^ation,  as  whether  certain,  probable,  or  pofflbl^* 
1  fear  a  full  intorm^tion  woukl  have  convinced  the  event 
was  cert:uii,  thoiigli  not  the  tliiic.  A  Icfs  dfiiree  of  infor-  • 
mation  wcild  mndc  iiiui  think  it  prububic  j  4  itiH  Icfs 
pot  probaLij,  bu^  iiui^jly  pollible 

I,  who  li.ix  e  r.  dv?c;rco  of  iiraullty  from  my  tomncr,  Ihould 
never  hnvc  la»:kcJ  fro:n  this  horrible  object  fer  days  and 
years  before  it  met  m.c  in  the  face,  uiul  encountered  me.  Mr. 
Tcnhi  f^  '.It  tlie  time  of  the  loaii,  was  even  more  ianguinc 
r^?.)i  Mr.  Fl/hiii-y  in  tlie  expectation  that  the  aniflance  of 
Fijhiir  would  be  efiecluah  And  tlius  the  fenle  or  iion- 
.  fcnfe  of  a  man's  ideas,  the  coolnefs  or  vhe  heat  of  liis  iaja* 
^in.ition,  wili  be  to  decide  th-s  oucilio  i. 

Ihit  what  cfovcrnud  .9>,7.'///  a^i^l  Oudkx  will' orov(^rn  everv  That  the 
4  cafe  to  whic!\  tlic  principle  will  npj^Iy  :  Antl  iL  is  very  neccf- 
lary  this  ihould  be  Inch  n  certainty  which  is  attainctl  by  fair-  ,1^^  p^cfer- 
nei's,  or  h(uieily  in  the  tranlaction.    The  rule  is  known  and  cncc  is  the 
underftfVHl  alike  univerially.    Men's  feelings   run  before  oaly proper 
their  undcyilandings,  in  dillingnin/mg  between  a  rafcal  and 
an  honell  man.    And,  notwithiknding  the  puzzle  of  the 
fchoolst  when  the  rules  are  once  fcirly  underftccd,  and  the 
facls    re?d  on,  no  man  ever  doubted  the  complexion  of  an 
action  in  that  view. 

Hague  and  others,  afTiirnees  of  ScoU  AHlgnmant  of 
goods.   Letter  fent,  iignifying  tlie  piirpoffe.    They  were 

not 
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*        not  of  the  coach  warehouie  when  the  bankri^tcj  was  coott 

niitted. 

TBatpartof     Upon  {Rating  the  cafe,  its  clear  the  ddfeada&t  knevAO* 
nf'^iil'^^c^  thing  of  the  tranfa£^n ;  |t  does  not  appear  1 
^    if*  ^        ^^'^ ^ruft  upon  cpotraAy  or  to  what  life, 
^gnees  pi      llie  defendant  burnt  the  l^ter.   Qucftionf  % 

SoB^^i  fendant  has  a  right  to  thqfe  goods,  or  whether  _^ 

fiipprefltoii.      ^Yi<^  bankruptcy  ?  Now,  though  it  lias  been  decided^  M 
C         ^  <^ti  tancc  f)iall  be  prcfumed,  where  for  a  man's  benefit,  til 
he  diilciit,  yet  here,  when  thole  goods  were  left  with  SirM 
what  authority  had  RolliJIon  oxcv  them  ?  No  one  CUl.^ 
And  it  is  left  abfolutely  in  the  breaft  of  the  pa|:ty. 

When  the  defendant  came  ^o  Dover ^  then  he  took  the  H 
iblution  of  tnal^ing  it  a  hai:gain  and  faie ;  and  as  fqckJbl 
vQid  and  frauduloit*  This  was  a'tranfa£^on  kqitflM 
and  itot  detei  mined  whether  he  was  to  take  thetn  as  agenj 
they  being  booked  in  his  name  in  the  public  warchoU|j 
Whether  and  how  far,  in  fatisfaction ;  whether  as  a  pi^ 
chafor ;  whether  as  a  fecrct  lien,  in  truft,  to  be  returnd 
afterv:rtrds  in  fraud  of  the  creditors.  All  this  left  undctef 
mined  till  after  the  a£t  of  bankruptcy  had  put  the  goo<^  ca 
tircly  ont  of  his  power.  '  '     "  il 

Le  Roche — ^Thcrt  never  was  any  coui^  of  dealmglttw^ 
Koche  parties.   Judrnnd^t  of  the  court  there      thiis :  *  Im 

went  on  «  tcr  mcldfed  in  the  note  is  fupprefled.  ft  does  net  mob 
fupprcffioQ.  ^j,^  \ctX'i\;  might  contain  an  tJx  of  bankruptcy.  "^I 

liutihc        Your  Lurdlhij)  fays  there,      The  only  ijucltion  is,  w^ 

(Milfqud-       thcr  rin  indoi  liiaT  and  fending  tliis  note  is  frauilulent.** 
rion  there  t    ,  •  i  •  •     r     •    -      r  • 

>vji*,  vvhc-  i  choolc  to  put  It  on  this  ground  \  for  is  of  impM 
(hcnraud,      tcmcc  tn  all  judicial  proceedings,  particula^y  in  mattetj 


cafe  of  Lc 


be  deters    cc  ground  of  a  contract  not  complete  till  aflent.  Theprii 

^*!di'^T"        ciplw     tliis  ;  it  is  complete  when  any  ju  ij.ciples  of  jufitc 
«  or  equity  require  that  it  fiiouui  j  oiiicrwife  not.    Jn  th 
*'  cafe  in  Straffge^  thougli  the  rcafons  arc  fountled  upd 
great  fubtlety,  yet  tl^e  hardlhip  of  the  cafe  rn^nahmfl 
decided  with  the  court."  *  J 

Thnr  t^^  The  law  and  equity  of  the  cafe  determine^  the  | 
equity  c.f  cafe,  fhould  be  impUed* 

this  rafc 

au4  the  Ut^  dcterniiKCs  to  imply  alTcnt. 
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"  Mr.  Juftice  Tafes — There  is  no  doubt  the  preference  That  M«, 
**  might     given  on  the  eve  of  a  bankruptcy,  upon  fair  and 

honell  circumfkances.*'     '  '      '  bwsaprr. 

Now  compare  the  cafcis.    There  was  in  our  cafe  a  fricndljr  krcncc  on 
intercourle  of  lending  and  fupplying  money;  there  was  no 
previous  intcrcourie  in  general  dealings.    Here  the  letter  oITfalr'^d* 
produced  j  there  it  was  not  found.    There  It  is  not  in  fatis^  honed  cir- 
iaftion  of  an^  debt  whatever  i  here  is  in  iatij>fa£tion  pf  the  cuxaH^cei. 
^oool.  lent. 

The  letter  makes  the  c^fc  plain.  Tlie  notes  were  to  diH- 
chargc  the  debt,  which  he  could  not  otherwiie  dilchargc,  in 
order  to  give  the  juft  preference  which  he  cxprellcs  hinilclf 
bound  to  give.  There  it  did  not  appear  but  the  letter  might 
exprefs  an  a£i  of  bankruptcy  was  committed  ;  it  appears  here  1  4^4  } 
In  the  negative.  There  the  notes  were  the  out  Handing  debt 
to  Everarel  and  Brwr^  and  made  ufe  of  againft  the  principles 
of  honefty  and  morality.  Your  Lordfhip  exprcfsly  explod- 
ed the  fuhtleties  of  law  upon  that  cafcj  and  reeled  n^on  the 
honeily  of  the  cafe, 

I  will  now  ftate  the  caie  alluded  to  in  Strange. 

Plaintifl^)  asafilgnecof  Crlpps  and  ^/arfufy  brings  trover  Atlcln««. 
forfcveral  parcels  of  lilks,  Defendahts  dealt  with  the  bank-  f'^)]^"^^, 
nipts  before  the  bankruptcff  and  ^pril  7,  17159  feat  the 
goods,  and  gave  credit  in  their  books.  t8  Afay  Cripps  and 
^iforme,  without  knowledge  of  defendants^  Tent  divers 
iilksy  the  fame  lent  in  ^fril,  for  the  ufe  of  the  defendants, 
yune  4  they  became  bankrupts ;  Jum  6  they  wrote  a  letter 
to  the  defendants,  that,  not  thinking'  it  reafonable  the  laft 
parcel  of  their  goods  (hould  go  to  their  other  creditors,  they 
had  not  entered  them  in  their  books,  but  left  them  to  the 
ufe  of  de&ndaot8«  Jmu!  9  coauniHion  iflued;  June  13 
defendants  received  the  letter,  and^  as  -fbon  as  pofliblo  figni*- 
£cd  their  confent.  Lord  Chief  Juflice  Pratt  fays.  The  vtC- 
icot  was  fubAsquent  to  the  aA  of  bankruptcy :  They  ai!ent- 
cd  as  foon  they  had  Icnowlrdge ;  and  whether  a  fubfoi^ 
€|ueut  difl'ent  was  necefTary,  (the  property  vefting  in  the 
BTiean  time)  was  the  qnelhon  ?  If  by  the  delivery  the  pro- 
perty w;!s  veiled,  I  think,  v\yon  the  circiimftaiices,  Buffer 
and  BiiKtr^  1  Rty..  the  coxitr.u't  does  11  ji  iLuid  upca  iiU 
agreement,  but  toinpletc  uii  lUcje  Ui  an  aClu**!  diiagreef* 
ment. 

The  difrin'fllon  is,  wliethcr  the  ddivorv  is  with  or  wiili* 
out  coniideraiiori,  the  preceiling  dt[>t  is  iiiiticient  tonhder- 
^tion  ;  I'or  it  being  fur  his  beuelit,  difai^feemeni  lhall  not 
^  nrcfuftscd. 

^     '  A  delivery 
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A  deliTeiy  precedent  -to  an  ^  of  bankniptqr  (though  ta 
a  tiurd  .perfoAy  and  without  knowledge  cf  the  party}  \ 
where  conlideradon  exilby  (bffcient  to  complete  the  ooa» 
trsi£^ :  And  dtii^s^ment  (hall  not  be  prefitmed.  And  to 
•that  jHirpofc  the  cafe  from  3d  Reports  was  applied. 

And  lt*s  an  authority  :  The  pcrfon  to  whom  delivered 
was  iiiti..!iiiy  a  truit;  ;  and  rc-dclivtry  would  not  have 
been  jmuficd  by  v.w  h^'AAni  countermand  of  the  pany  dcL- 
vcring.  And  Mr.  Harnf:^^  in  the  cafe  of  Mr.  r^rd-^cey  is 
-as  the  other  in  the  cafe  of  iitt  ua^iy  uaJ^  /  ( ontrol  in  certain 
refpc^ts,  to  he  dctcmxined  on  ;hc  jullicc  and  honefty  of  the 
cafe,  and  not  farther  *,  fb  that  if  For  dye  wiis  wrung  in  the 
delivery,  he  had  been  jui^iiied  in  the  re-<.lemanding,  and 
•Harrifott  liable,  if  jxchad  delivered  \  aod  ^h*.  ford^ce  might 
have  rccovcrctl. 

The  idr;^  of  cofivcrting  a  poit-ooy  into  a  truftec  would 
l^uvc  been  riuu  iiloi's  lince  lie  knows  no  more  of  the  con- 
tents than  A  propoliiion  in  algebra.  No  tnift  would  be  con- 
veyed, without  knowletlgc  of  the  contents:  But  Hmryln 
knew  the  nature  of  his  cmba0y,  and  woujd  have  iloue^ 
ligainft  knowledge  had  he  delivered  to  any  but  Fijbar. 

The  f(jur  cafes  concerned  are  perfectly  x%ht,  .and  t^o^ 
^mparifon  their  ?igrccmcnt  is  evident, 

I  don't  iifid  my  learned  friend  meant  to  contend  an  ■£1 
of  bankruptcy  was  committed.  I  undcrflnnd  the  court  de* 
h'vered  the  cafe  from  that  di&cultyi  which  will  take  thi^ 
£fth  cafe  out  of  the  queftion. 

If  the  cafe  has  not  juftice,  honefty  and  morality  at  the 
bottom  I  give  it  up,  I  did  not  thipk  it  could  have  beei^ 
doubted. 

I  conceive  it  will  at  entide  it  to  the  wiifaes  and  in* 
dination  of  the  court ;  and  I  hope  cin  principles  and  anthoi; 
rity  to  their  deciiion*  ' 
'  But  another  dillin^on,  is  taken,  Mr-  Fardjce  is  taken  ai 
•under  9  double  capacity  ns  debtor  to  the  houfe,  and  debtor 
to  the  partnerihtp.  If  Mr.  Fordyce  can  leflen  the  dcibt  to 
the  houfe  by  enabling  the  houfe  to  go  on»  either  by  making 
ufe  of  his  friends  aiiiftance  in  the  manner  he  did  or  negoti- 
ating the  bills.*— if  this  had  been  done  the  iecurity  coold  not 
be  tiiken  from  him.  The  frtnd  to  hare  been  divided  among 
the  genera!  creditors  would  not  have  been  theic  bills ;  there 
•would  have  been  no  part  of  them.  .And  if  Mr.  Fordyce  had 
fuccccdcd,  he  would  have  l>een  obliged  to  pay  to  the  part* 
nerlh'p  ;  the  genci  .il  n^oral  obligation  then  will  nut  vary  by 
the  diillrencc  of  time  or  fonii. 

Upon 
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TTpon  this  general  confidcratidn  I  flatter  myfclf,  the  cir- 
cumfianccs  will  not      thought  materisl  to  take  this^  out 
the  general  prinrinles. 

If  the  court  tUink  with  iSir  Jyftp.b  /t^^'v//,  tliRt  there  are 
cafes  in  which  a  man  not  oiily  nv^y,  but  ouirht  to  give  a  pre- 
ference to  creditors,  your  Lordllilp  1  trult  will  think  here 
that  it  was  his  duty :  And  as  to  ailent  that  it  will  be  prc^ 
fumed  when  the  juflice  of  the  cafe  requires  it'.  And  I  hope 
the  part  wc  have  taken  m  a  cafe  which  fecms  Co  meritorious^ 
and  full  of  fo  much  compaiEon  will  not  be  fo  inctfec^ual,  a«f 
to  fall  bf  the  force  of  general  proportions  which  I  thin^ 
have  never  yet  been-  decided ;  namely^  that  in  no  cafe  what>> 
tver  a  creditor  may  have  a  preference  given  hlni  by  a  debtor 
in  contemplation  of  bankruptcy  $  and  whatever  the  chrcum^^ 
ftances  may  be  as  to  the  merits  and  nature  of  the  tranfac- 
tion,  the  effcft  of  law  Qiould  always  be  to  make  it  void  in* 
ftead  of  its  being  mideriVood,  that  (iich  a  preference  may 
be  juftiiied  upon  circumibnces* 

In  repty-^That  whether  fraud  had  been  committed  in  a 
tnoral  view  Mr,  Fwrfycfh^d  done  what  legally  he  might  not 
do  i.  and  what  in  the  Common  Fleas  was  not  permitted  in 
favom"  of  a'jdft  creditor  who  was  a  brother; 

This  is  not  a  contemplation  according  to  the  manner  ill 
vtrhich  that  word  is  intcxpreted  by  my  learned*  brother,  it  » 
an  aft  difiberate,  upon  knowledge  that  he  muft  be  a  bank* 
nipt}  and  he  was  gone  in  pcrformaiice  of  hU  refolution  be* 
fCMre-thc  letter  could  b^  dclivcfcd  :  And  if  any  thing  had  dl* 
verted  his  refolutioni  thcfe  notes  were  not  fcnt  to  the  polb* 
ofiicc,  but  were  re\ocablc,  and  were  until  three' days  after 
in  his  own  polTeflion ;  for  the  pofleHlon  of  his  cleric  your 
I^ordfhip  will  confiJcr  as  his,  the  calc  tiutcrniiiicd  by  Sir 
Jojepk  Jihyll  wa^  never  doubted. 

Thouj^ii  my  j^riv  ue  opinion  would  hnve  little  influence  on 
tlic  deciiion  of  this  vjuelVion,  I  mnft  fay  if  the  court  had  not 
doubted,  your  Lordlhip  would  never  have  laid  Sir  jfofcph 
Jekyl!  gave  very  great  reafons  againft  the  judguient. 

I  humbly  rely  therefore  on  the  judgment  of  the  court  in 
favour  of  the  aflignecs. 

Lord  '«f/S"<^A7-— Mr.  TtpTc.r  i<?  ccrtnlnlv  a  y^rf  meritori- 
ous rreJitor  ol  Mr.  Ford;c€y  and  in  this  laft  t»cV  did  him  a 
very  great  fervice.  I  therefore  was  all  along  lorry  j  (as  far 
as  one  can  be  forry  or  glad  in  a  cafe  of  judicial  litigation }) 
I  will  ftiate  the  cafe  for  the  bar. 

The  defendant  Pijbar^  was  a  creditor,  and  had  done  them 
many  a^  of^  frkudlhip-j-and  being  creditor  for  1500L  bor* 

rowed 
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rowed  the  6th  of  June  1772,  th'c  fuiti  of  7000!/  and  ImuI 
it  entered  in  the  banker's  IxKiks  in  the  ulual  maimer  (whkh 
fura  he  had  borrowed)  and  told  them,  he  iliOiild  not  draw 
before  the  Friday  folk. wing.  On  lUe  (,>Lh,  Lhc  i^v^?^- pre- 
ceding the  Friday f  Mr.  writes.* 

.  He  delivered  the  letter  to  Mr.  Han  ipn  hb  clerk  ;  he  nb- 
fcondcd  at  four  in  the  !i-(>rninr^,  vnid  never  r^^iuriied  tili  tU: 
coniaiilVion  had  iiiiied — w  oVlotk  the  tuuunidion  iiliied  ; 
half  after  10  the  clerk  called  at  Mr.  Fifbat\y  but  did  rxt 
find  any  at  the  oflicc,  rnlled  rt  i  i  and  found  no  body,  but 
delivered  them  on  Thurftlay^  \\  lien  Fifiav  took  and  lias  kept 
them  ever  linec,  not\vkldtanding  a  legal  demand. 

Whetlicr  Uie  property  v.,i«;  cinlv  nnd  regularly  transferred 
Cwhich  always  incUides  vvitliout  irau<l)  before  the  aclu^l 
tdinmiiiion  of  the  bankru})tcy  ?  And  whether  a  bank- 
rupt can  ^ivc  a  preference  to  a  bonti  fide  creditor  bclore  anJ. 
on  t lie  eve  of  a  bankruptcy  ?  Are  the  two  qucftions  1  rated. 

As  to  the  lattcir,  the  dating  as  a  general  queftion  perhnp  , 
involves  a  grert  improprietjr*  trader  can  do  any  thing 
in  fraud  ot  the  equality  which  the  laWs  of  his  ^country  re- 
quire t  He  c:\n*t  afligA  provifionally  ;  lie  can't  alfign  in  cx- 
rlufion  of  a  creditor  whom  he  thinks  nniiift  and  if  by 
deed  contra^  is  not  only  void  but  an  act  of  bankruptcy,  li 
not  by  deed  they  are  void  (as  in  all  qucAions  ttpon  fraud) 
againit  tliofe  who  are, prejudiced,  however  fair  between  the 
parties,  Wherevcf  the  transfer  is  not  completes  wherever, 
(here  is  an  executoiy  countermandable  a£tion9  the  of 
bankruptcy  is  a  countermand,  and  lakes  all  the  power  out  q( 
th^  hands  of  the  party* 

.  Whal  w.as  taid  in  the  cafe  qf  U'crjjey  and  Dc  Matto\  I 
(jo|i't  ^collc^i  1  have  not  lately  looked  \  but  I  think  die 
cafe  of  Email  and  Oudiey  was  hot  meant  to  beheld  not  good 
law»  Of  declared  fo  at  that  time.;  nor 'did  X  ever  soean  ttf 
fey  it  could  never  be  ;vood. 

S\ii>poic  this  in  thc'reguiar  courfe  of  pavmcnt* 
Suppoic  legal  diligence  is  ufed^  fuppole  an  executfon  m 
the  houfc  J  no  fraud  but  merely  a  fufpicioii  of  bankruptcy^ 
it  might  be  good. 

Cork  and  d  odfciLnu  In  preference  of  the  children;  was  a 
£iir  att  done  ilx  ii.wuiiii  bcJtcr*;  j  ^  gre«i  loan  to  her  hroihcr 

.  .    .      \        .    .  of 

*  (The  letter  fiaied  1 7  Lcrd  Mansfdl  wis  ncaily  ihi^O  "  Mr.  Fsrdjcei 
coQceiving  that  (he  timnry  Jc  ig^ed  with  him  wm  a  fum  jahont  which  per- 

**  ^aps  even  lontt  {.ains  had  been  tukefi  to  place  it  there,  and  that  difp«tei 
might  arife,  jnvcs  tJinr  ^  ,  fcref  cc  to  Mr.  fWr./ which  he  rh^rks  ■a' 
*?  doubicdiy  \u%  quc.      k      notcf,  ouc  for  ^300!.  aocther  £ar  X700I. 
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tf  40,0001.  fhctlid  what  the  court  of  Ciunccry  woukl  liaVd 
compelled  her  to  have  done. 

So  far  I  think  the  cafe  of  Small  and  Dudley  goes,  it  wa* 
t  very  favourable  cifc*  the  fecurity  given  onlv  -^ool.  whertf 
i8ocl.  allfgnet! ;  for  if  all  hnd  been  ailigiied  it  would  have 
made  an  end  ;  for  it  ^vould  iiave  rtopt  his  tfndc. 

But  I  thirik  the  c;iic  greatly  Ihaken  in  the  Common  Pleas. 

I  think  that  cafe  determines,  that  thou<;h  the  act  is  com- 
plete, yet  if  the  real  motive  of  the  trader  is  a  preference  in 
contemplation  of  bankruptcyi  it  ihail  be  bad  as  again(k 
creditors. 

The  trader  had  a  trade  in  aa  uppier  nnd  an  under  fliop.  [  ^^gg  ]] 
For  the  pttrpofe  of  carrying  on  his  trade  his  brother  lent  him 
iereral  fiicns  and  mo(t  nieritorioufly*  as  in  the  cafe  herci 
Without  intered,  and  had  nothing  to  do  with  him  in  his 
trade.  Upon  the  13th  of  Auga/i  he  makes  an  aflignment 
of  the  goods  in  the  upper  ihop,  he  dehvers  the  poiTcflloii 
inibmtl^;  the  brother  becomes  the  vifiblc  owner  inftantlyj 
vid  a£b9  as  fachc  The  money  all  lent  boHd  fide  \  and  as 
ilated  ho  foffificidn  .by  the  brother  of  infdvency.  But  it 
is  found  there  Was  nd  threatening  of  an  arreili  but  a  pref 
ference  giTto.  It  is  foand  that  there  was  an  alignment  of 
no  more  than  the  one-thlrd>  they  did  not  determine  upon 
the  diAln^tion  betweeh  part  and  the  whole :  but  that  a  pre* 
ference  had  bqen  given. 

This  went  farther  than  any  cafe  before,  i<»  koxA  the  tini^ 
of  Wwjlcy  ixui  be  Mattd^^  it  had  been  fuppofed  that  wherd 
the  afiigntnent  was  for  the  benefit  of  a  fair  ci^itofi  koA  of 
part,  and  before  a^ual  bankruptcy  it  would  be  good  \  but 
here  an  aflignment  by  deed,  of  part  in  immediate  contem- 
plation of  bankruptcy,  though  on  a  valuable  confideratioit 
and  a  moft  meritorious  cafe,  was  of  itfclf  an  aft  of  bank- 
rii[)tcy.  And  upon  the  fame  principles  if  without  deed 
would  have  hecn  void; 

No«r  fee  the  cafe  here — A  man^  tvlth  his  hodts  on  as  I 
XT^ay  fay,  withour  any  demaiid,  iv.)r  in  performance  of  any 
obligation,  without  iigrccmcnt,  not  lb  much  as  even  in  pay- 
ment of  a  debt  which  then  w^\s  x.a  he  called  in,  (for  the  fame 
frieudihip  had  made  the  fum  not  dcmandabic  until  Friday) 
ffts  up  all  night,  this  letter  delivered  at  five  ;md  tiic  bank- 
ruptcy committed  at  fix  before  it  cduld  be  pofllbly  delivered 
to  the  defendant.  It  falls  greatly  wlthm  the  cafe  of  RoH'iflon 
and  Scot;  a  man  in  tradr  dircdh  goods  to  be  booked  in  xhz 
name  and  in  the  warehoufe  of  hir  creditor,  (which  is  the 
common  way)  and  il  is  certainly  for  the  beuciii  of  the  cre- 
ditor 


dStor  to  fay  this  was  payment;  ?fterwari.ls  he  xxcat  zvrgv  i 
and  not  until  after  he  declared  the  ii:tcnt  of  bt^oki?ig  to  i^avc 
been  payment ;  wkich  tlieo  couii.1  lyjt  ^revnii  as  tUe  pn?- 
perfv  MS  no  longer  uiKtcr  ( Dfitnvl :  Nor  did  tlv  We 
)udguiii  of  tlic  goods  in  t'ne  creditodtt  trinvft^ 
pcrty  before  by  any  implied  atient. 

How  is  this  an  nj>pr()j>ri::r!i>n  ?  Siippofc  the  Aock  b^d 
riitfn  or  fallen,  nnd  J^crtiycc  by  eitJ**?!*  of  tlicrc  coniinv;cnvJC5, 
for  1  know  not  wliicli  wouUi  havq  ie^  vtd  lmii>  had  be^'omc 
z  very  rick  man*  would  i^ijhuv  have  b^^iali  obli^d  toi  ieccpl 
them,  if  the  ilrav/ees,  for  no  fault  of  his,  had  becQOu; 
fdlvcnt  ?  "What  i*  the  kUor  ?  It  dvclarc^  that  ihc  view  is  to 
give  hirfk  a  preference  which  has  i>mi  void  even  witboul 
deed  bcii(>rc  the  ^^i  of  bankrupteys  and     d£«(i  wouUttar« 
been  an  act  of  bankruptcy  iti'eif* 
\  489  ]      ^ir.  Jufilce  ^^^///fj — if  tbisQile  had  coirie  befere  the  court 
iinmetliatcly  after  \ht  d^tcrmiiflatiou  of  Sm^tll  aiid  Oadkf^  1 
Iboiild  have  had  greatd^ubts.  Va\i  I  tliink  thul  ciiic  has  beea 
B^uch  ilwken  h%  Worfit^  r.ni  Df  M^Uo^s^  Kigt/i  and  R^Utfimt 
a«id  lately  in  tbii  ^om  jP^m/  an4  Roiitifit^  \  but  I  thiok  it 
hay  been  oter-turacdby  the  a^k  of  X.f«^if  and  Jh^htlmm 
But  fuppofe  Ibol  cafe  of  ^nmU  wfiA  Oiudltjf  to  be  bm 

The  e«ft.iira»  ttaiufer  €»f  ^o^t.  to  difchargd  putt  a 
debt  of  1 800L  but  here  the  payment  cttii't  ^fffy  to  the  ge- 
neral debt  due  to  Fi^Jdr^  \M  ipuft  apply  t«  tbp  7^0.  Can 
thi»  be  ftid  a  paymeni  ill  the  Cfilxrft  of  'trnde  i  7aopl.  ppid 
lii  difcbarge  of  Todol*  I  tbois^H  it  bftd  been  upcm  «  giI« 
cobticpti  of  iatei^i  hut  the  i\rfi  note  is  thfi  7th  of  Maf, 
the  other  k  the  2d  of  ^jn  -i  ^  he  firft  wotxld  b<xome  diee 
the  begihlilng  of  yt/y,  the  other  the  latter  end  of  jfifrte. 

The  hafte  iliews  it  i>'a$  in  contejuplation  of  «  bankruptcy  | 
fhows  «i  pref^^rencc  }  lhoU-$  an  illegal  preference* 

III::  fays  IMr.  Dunmngf  fuppofe  this  had  bcc:i  p^i  i 
S^isitii  i  ^iyi  then  1  tl.-nk  the  cafe  would  have  bLxu  guoil  \  hut 
the  tranfa<;ilon  was  incompl«-tc      the  culc  w  tiU  aftvi"  liiC 
tomiuiillon  iillied* 

Atkins  and  Bariuii  l^  where  the  mercm  refiifcd  to  accept 
the  nik^. 

On  the  grounu9  of  tlie  fonv  prior  decifions,  and  the  0|i* 
liioit  of  hiH  Lordfaip,  I  think  it  cahnot  be  fupportcd. 

Mr.  Ji.Uice  A/ljhm-Jl^^hii  is  certainly  a  very  compaffion* 
itc  tiiie ;  but  I  think  there  arc  zuany  caies  which  havje^gone 
fnfihcr  4gaimt  preference. 
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Small  and  OudUv  had  been  an  exprcHi  (tipubtion;  ahd  I 
think)  in  dread  ot  coercion  ]  and  though,  I  do  not  mean 
to  ovcrfct  the  authorkyi  -I  ^joeftion  however^  if  it  was  de* 
tetintned  upon  right  principles ;  for  though  it  was  an  afl  of 
^lieroiity,  and  if  fucccfsful  was  fof  the  benefit  of  the  credi- 
tors ;  yet»  if  mfuceefsful  and  the  &op  was  kept  up  for  t  fet^ . 
dttfs>  itwotllddraw  in  probably  a  great  dtany  creditors  and 
to  %  great  amounts 

The  a6t  of  bankruptcy  is  m  the  nature  of  ft  civil  death;; 
ahd  is  a  countermand  of  all  treaties '  not  eltectited*   The ' 
fervant  knew  nothing  of  the  contents  no  more  than  the 
poft  boy^ 

Lord  Momfiild^l  £6tg6t  to  memioil  in  t&at  itt 
Straftge-y  the  judgment -feems  very  ri^bt,  though  the  reafcm^ 
Wrong»   The  traders  very  honeftly  refufed  the  goods,  and  [  4^6  ] 
hot  enter  them  in  their  books,  but  fent  them  back. 
'  A  vaft  deal  turns  upon  the  principle  whether  the  Ible  mo-  Biftin&ion 
tive  to  the  act  is  a  preference;  or  whether  done  without  J^^^Jf"^*^ 
ti^zr  motive,  bat  con icvjucntiiilly  gives  a  preference :  There  j^^|.°j,r^ 
he  is  cnti  Jcd  as  ^  liaUcr,  to  the  tiiiic  uf  his  bankruptcy,  to  qucntial 
do  what  ^li)  other  traUer  may  uo.    In  the  cafe  of  Sfnail  2nd  prcftrtaM. 
Oudlijy  the  money  having  become  due,  if  he  had  paid  it  immc- 
dhtcly  (though  thereby  he  v.'ould  have  done  what  he  knew  he 
could  not  do  afterwards)  I  don't  iee  it  could  have  been  over* 
fct  as  being  in  the  way  of  trade.  I  am  very  ferry  for  the  de- 
fendant, but  I  don't  ice  it  can  be  determined  otherwifc^  and 
therefore        mu(t  be  returned  for  the  Flainti^'. 

Curia  Canceiiaria» 
fieckford  egmnft  Beckford. 

ON  an  appeal  from  the  M^fter  of  the  Rtills'— This  was 
a  queftion  aHiing  upon  a  deputation  procured  by  the 
,  Uxe  Alderman  Beelfird  for  his  natuhd  fon,  on  a  ieciirity  of 
his  efhite  in  Jammca, 

The  point  was-^lvhether  this  tras  a  deputation  for  his 
own  ufe  to  take  the  profits^  or  m  truft  for  his  fiither. 

The  value  was  966Lper  anmfhf  durihg  a  term  of  feveA 
ytarsi  one  of  which  wa^  expired  in  the  life  of  his  fa* 
ther. 

It  was  contended  it  was  too  great  a  provlfion  to  be  majc 
fcr  a  natural  fon« 

Urn.  He 
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JTr  ^^^ve  him  bv  his  will  5000I.  befidc;,  nnd  cxpcclan*^ 
cy  after  t!vc  death      tittecn  or  fixteen  perions  witiiout  ilTuej 
*  oif  coming  in  as  general  devilee  of  the  reverlion.  • 

Evidence  admitted,  to  explain  the  intention  of  an  ab- 
ibiute  gift  in  favour  of  the  Ton,  and  tlmt  the  foa  took  the 
proifts  to  his  own  ufe  in  the  life-time  of  his  fatheri  and  has 
cpntinued  fo  to  do  iince  his  deceafe.  But  the  iaine  witnefs 
on  crofs  interrogation  depofed,  that  the  fitfaer  was  dt^pkai^ 
ed  at  Ids  fon  rcfufing  to  go  to  Januuca  upon  former  propo- 
f^L^  .and  faidy  «  If  he  thinks  he  can  do  better  for  lumi'df 
*<  than  I  for  liirn,  let  him." 

And  on  bcl.alf  of  Mr.  Brchford  it  was  contended,  tliat  lu* 
father  had  fufiitiently  jnanifefted  hk^afiefUon  a  preicnt 
l<^cy  of  5000L  as  aireadj  mentiooedj  and  the  reverfiiniarf 
mtereil  in  the  whole  given  under  his  will.  That  what  he  %as 
49  ^  J  now  to  contend  for  was  only  an  annual  profit  of  8ocl.  Ibr  (ix 
years  remaining  of  the  term,  out  of  the  imroenfe  Ibrtune^ 
of  his  father,  who  by  the  largeneia  of  hi&  fortune  and  eon- 
tingenjt  bequeft  had  made  it  eviclent  that  he  meant  the  bene^ 
^  jit  of  his  fon.  \  and  not  to  leave  Iiita  in  a  ib  mtich  woric  eon- 
'  ' .  diition  than  the  re(]t  of  his  cblldren,  as  he  would  be  if  ho 
was  to  fit  down  with  the  5000I.  oiily }  and  die  remote  poffi^ 
bjlity  of  partaking  of  the  future  bounty  of  his  lather,  as 
heir  to  the  reverfion  of  not  Icfs  value  than  ^0,000!.  a  year. 
And  when  he  looked  forward  towards  pro\  iding  him  with 
fo  vaft  an  cftate,  it  could  not  be  luppored  iJut  he  intended 
to  mock  him,  '.viih  tliis  ^ift  which  he  had  given  Jiim,  and 
under  it  ll'cn  liiHi  in  ihc  :  'nr.!  enjoyment  of  tlie  profits. 

Th:it  he  is  not  Tirade  i  p^rty  to  the  deed  as  by  wav  of 
(rull,  but  cxprer..ly  n^imed  as  deputy  in  the  indenture  ^  tlut 
if  it  had  been  a  coiunion  Icafchold  eftatc  he  would  have  been 
entitled  to  the  rent,  if  a  copyhold  to  the  prohts,  and  in  this 
tafe  to  the  profits  of  the  office. 

Thus  lie  ll?.nds  Icgallv  entitled,  and  pnma  facia  ccultablv 
entitled  let  us  n:;\>'  fee  whether  thcrcis  any  rcaiba  to  dii- 
ciititlc  Iiim  in  eijuity. 

liis  Ion  had  refilled  to  gn  to  J.ir??'iii-n  on  propofAs  of  hlf 
fatlicr.  if  it  be  f.^id  the  fatlicr  altered  his  intentions  on  tj;is 
rcfulal ;  (and  thofc  very  proj^ofals  are  evidences  of  afte^tion 
-.Hid  dcfire  for  his  advaiicemcnt,)  but  if  it  be  faid  he  haa  al- 
tered liis  intentions,  then  why  name  his  fon  deputy  in  thi< 
inArununt,  on  tlie  effeift  of  which  the  queftion  arifcS| 
t\hcn  be  Iiad  his  other  fon  prefent  on  the  iiland,  his  own 
s-cnt  prcj'ent  on  the  ifland  ?  It  tannot  be  faid  becaufc  k 
was  a  better  life,  for  the  cftate  was  for  feven  years,  deter- 
minate 
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»riin2!)tc  only  on  die  death  of  Sir  N-  Hcvk'rt.  Nwf  could 
it  b;:  bccaufc  he  was  to  go  over  to  execute  hi^  o£c<  \  for  htt 
had  refufcd  it  upon  the  iup^lition* 

That  upon  the  evidence  16  appears  the  fath^  .had  Intsnd* 
td  tlic  provifion  for  his  Ton. 

As  for  Lhc  4ifpl6%fure  of  his  father  and  the  words  faid  to 
be  fpoken,  will  a  court  of  juftice  from  thence  infer  the  fa- 
ther meant  to  refume  what  he  J\aJ  given  (and  what  lie  had 
even  no  rioUt  to  refume)  the  legal  .eftate»  and  take  it  to 
hlmfcif.  He  might  waive  the  appointing  him  agents  which 
the  fame  <ividence  fays  he  had  intended « 

Can  a  man  fuppoie  that  a  ^thcr  who  bj  dne  1^31  had  left 
him  lOjOooh  by  K%s  other  wtll3oooI./>fr  annunf,  by  hb  now 
tnll  5C00L  dnly^  (hould  mean  to  revoke  the  legal  eftate 
which  he  had  procured  liim>  and  convert  il  into  a  truft  {ot 
himfelf? 

That  it  is  againft  ail  the  rules  of  evidence  (^fpeciaUjt 
wWe  f0  near  a  natural  illation  is  a  party)  to  adMitx>f  parol 
evidence  to  diminiibi  and  not  only  fb  but  to  take  away  the  [  ] 
eftate  given,  and  to  take  away  an  abfolute  light,  declared 
and  veiled  by  deed,  and  executed  by  avhial  polleilion :  And 
this  above  all  from  circumrtanccs  i.tjt  concomitant  biit  lub- 
jcqjciit  to  the  deed.  Tliat  tlure  is  gruund  cf  rcaijn  hw  "  ♦ 
and  natui  al  equity,  to  contiivuv,  the  legal  and  equ  table  eftnte 
in  the  fon,  where  the  fatli^r  ha  i  placed,  where  tlie  law  had 
conveyed  it  *,  but  no  ground  of  ct^uity  to  prciumc  he  was 
ciily  a  iruilee.  ' 

Wiicrc  an  cfl-atc  has  been  purchafed  by  anotbef  pcrfon 
toT  a  ftranger,  the  court  will  require  clear  CTideiicc  of  the 
payment  of  the  money  by  th?.t  perfon,  to  whole  ufe  the 
purchafe  is  contended  to  have  been  mude  •,  but  they  will  not 
here  feparate  the  equitable  nnd  Ic^al  ehate,  nor  take  away 
the  beneficial  interelt  by  any  implication  on  parol  evidence^ 
Which  tlie  flat utc  of  frauds  was  meant  to  obviate* 

On  the  other  fide  Mr.  Attorney-General* 

Lord  Nottingkamy  in  the  cafe  of  Grey  and  Grey^ '  held  tliat 
confideration  of  blood  was  a  fufficicnt  conveyance  to  a  fon 
named  in  the  deed ;  bat  that  of  a  ilranger  it  was  otherwlfe : 
That  ^ere  is  no  cafe  to  prove  that  an  illegitimate  fon  would 
be  in  any  other  fituation  than  a  ftranger ;  and  even  the  pri" 
fnd  facie  evidence  on  behalf  of.  a  legitimate  fon  may]  be  re« 
b  red  by  drcmnfbnces* 

The  piftcption  of  the  profits  during  in[£mcy  has  been 
taken  as  goardianniip ;  the  perception  of  the  profits  after- 
t^ds  by  the  ^hcr  has  biedfl  taken  as  evidence  to  rcbnt  the 

Umz  ground 
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ground  in  equity^  which  otherwife  would  be  in  bdialf  of 
the  ion,  but  Hill  there  nught^be  evidence  to  control  eren 
thb. 

But  whdre  the  tnift  is  not  declared  to  him  in  the  decdt 
where  the  fon  thus  circudiftuiced,  where  the  fiither  took 
Ihe  proBts  (for  part  of  t(ie  time  at  leafi)  equity  never  coi^ 
dered  a  perfbn  as  other  than  a  tmftee. 

Hill  and  Barrow  was  the  ftrongcil  cafe,  bot  the  &dier 
and  Ton  there  were  joint  obligators  in  the  bond,  and  Lord 
Hardwicke  faid  It  might  be  «  fraud  iipon  the  marriage  to 
confider  it  otherwiie. 

NctCy  As  I  iindcrftand  the  IxJrd  Chancellor  decreed  that 
the  fort  took  to  his  own  bcnciit|  and  not  in  a  uu. 


-  Truft. 

'RUSTEF  for  children  under  a  marriage  fcttlement, 
^  who  was  to  take  the  bcft  fecurity,  takes  pcHbnal  fc- 
curity,  and  lodges  the  money  in  the  hands  of  2  b.inker  with- 
out taki!^':^  borid ;  for  money  of  his  own  he  tc^ok  bond: 
The  banker  fails.  This  is  grofs  negligence  in  rruitcc  and 
t  493  ]  ^^^^^  make  him  liable,  and  it  is  no  excufc  to  fay  he  could  get 
no  good  mortgage  fecurity  \  for  then  he  ihould  have  placed 
it  on  public  fecurity* 

Action  at  Common  Law. 

]Por  /educing  away  a  Journeyman  per  quod  the  Majltr  fervUiym 

omiftt* 

SHOE-MAKEft  employs  a  man  to  make  up  {hoes  tat 
him»  and  retains  him  by  the  piece ;  and  this  per  ion  be» 
ing  hired  by  another,  and  leaving  liis  iervice>  the  work  un- 
finiCbed)  the  (hoe-maker  brings  his  afUon  againft  the  per- 
fon  ib  hilling,  for  inticing  his  fenrant  out  of  his  (ervice. 
Such  perfon  is  a  ieTvant  of  the  {hoe-maker,  (though  not 
within  the  particular  provifion  of  the  Aatutc  of  Elht.  con* 
ccming  fcrvants  to  be  hired  for  the  year,)  fo  that  an  a^on 
at  common  law  will  lie  for  feduclng  him  iium  the  fcr-  1 
vice. 

On  a  fpecial  vtrdi(ft:,  the  jury  found  the  cmploveJ 
a  journeyiiun  of  the  plaintiff's  but  not  for  any  ccrijjn 
time. 

t  li'jv  j'-  'ur.d  aifi)  he  was  hired  by  the  piece, 
i  .Acv  uid  nu;  liiid  paiticukrly  whether  the  perfon  who  | 

hired 
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Idred  him  knew  of  his  bdng  retained  hj  the  jplsiintiff  at  the 
viiiie  of  hiring. 

Queftion :  Whether  this  ^erGm  be  a  fervant  of  the  plain* 
*  tifi^,  K)  that  he  may  maintain 'an  action  and  recover 
mages,  on  his  being  enticed  from  his' lervke:?  And  whether 
diere  is  fuf^dent  upon  the  verdict  to  entitle  the  plamtiff*  to 
recover.     •         ^      ^  • 

Argued  :  That  this  is  a  cafe  entirely  at  common-law  ;  and 
not  upon  the  ftatutc  which  requires  the  fervant,  for  the  ab^ 
Judtion  of  whom  from  his  iiuiLcr'i  lervice  an  action  may  be 
brought  to  be  u  Icrvaiit  for  a  time  certain. 

But  ftill,  that  wherever  there  is  an  iiijiiry  the  law  will 
give  a  remedy  and  the  enticing  a\/ay  a  tcrvant  ncccfiariiy 
infers  damages,  and  wrongful  damages. 

Brooke  cites  a  cafe  in  the  Common  Pleas,  m  his  38  page, 
that  for  takinp^  away  a  fervant  by  force  an  action  of  trcipafs, 
v/  £t  armisy  would  lie ;  for  feducing  a  ferv  ant  from  the  fer- 
vicc  an  a<^uon  on  the  cafe ;  but  tliat  if  the  Icrs  ant  left  his 
inaftcr  voluntarily,'  an  action  lies  only  on  the  itatutc. 

Brcchj  title  Labuurer.  If  a  labourer  (luits  me  volunta.» 
rilv,  no  action  i  but  ii  any  feduces  him,  action  on 

Leon,  140.  II  H.  4,  p.  17.  cited. 
-  As  to  a<^on  at  common-law  ther^  is  no  exception  to  be  1. 
fonnd,  which  fays,  that  in  order  to  maintain  fuch  a^tion^  - 
the  iervant  mufl  be  a  fervant  for  a  limited  time. 

The  a£k  of  5  £iiz*  c,  4.  fays,  no  peribn  lhali  be  hired  fon 
Ids  than  one  year ;  and  fpeci£es  ihoe-makers  *,  but  this  is 
only  to  provide  againft  the  voluntarily  quitting  of  the  fcr- 
vice  before  the  time^  and  not  againft  fedudtion  from  it  by 
another.  * 

Fitz*  Natura  Brevium  395.  If  a  man  takoa  fervant  out 
of  my  cuflody,  he  is  hable  to  an  a£lion* 

That  the  defendant  knew  the  perfon  to  be  a  journeyman 
of  tl^e  ihoemaker  he  has  not  dented  $  it  muft  therefore  be 
taken  as  admitted,  and  the  juiy  do  not  fay  that  he  did  not 
know. 

That  as  to  the  objc^ion  of  time  if  it  were  ncce0ary  to  go 
Into  it,  certainly  an  hiring  without  any  time  particulaiiy '  * 
mentioned  ^s  a  retainer  for  a  yean 

On  the  other  hand,  that  the  hBs  fbond  by  the  jury  are 
not  fufficicnt  to  fupportthe  declaration,  for  that  the  plain- 
titf  declares  that  he  retained  the  two  perfons  ftatcd  in  the 
dci  bration,  to  ferve  him  as  his  journeymen  in  tlie  trade  and 
t^iincis  «f  u  iluwixiakej  and  that  the   defendant,  well 
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.  kno^vmg  of  the  prcmiflcs,  tind  intcndutg  to  defraud  and 
{Prejudice  him  in  his  faid  bufincfs^  craftily  aeU  pr^lidiMillj 
did  feduce  the  {tad  pevfonsy  abd  tniitcjthem  froni  faij|  furvlcc » 

•  Thfijiury  5nd  it0«J|iring  i^r  feritlce  of  any  dectnnutm 
lime. 

That  the  jury  do  not  find  the  defendant  well  knowing  of 
the.prom^Qiesy  f^^*  did  ehtiee^  and  that  tliift  is  yerf 
material. 

That  whose,  ttoe  was  na  hiring  a^t  aU  the^  codd 
none  for  a  year,  f 

That  the  phintiflThad  dated  no  agreement  to  keep  thefe 

journeyrocn  in  coiiftaut  \vork ;  ox  V^^^t  they  were  ferr 
vants. 

i.ord  Maasjitid — ^ow  do  you  dtiinc  ihe  wprd  journcy- 
pian  ?  ' 

Anfwer  :  Th:it  it  v.mj  apprehended  to  Utcan  no  inorciliia 
a  iri.ia  ^^•bo  v.^s  out  of  iiis  time  and  was  no  rnarter. 
[  4P5  ]      Lgt.I  Mur.'fM — Boe$  not  a  jot:  nicy  nun  iciply  I  he  pWr 
ticular  relation  of  Icrvant  to  tiic  man  r    He  n^ght  work  foy 
a  month  at  oner. 

Anfwer :  My  Lord,  it  would  have  been  fo  if  the  jury 
had  not  found  that  he  worked  by  the  piece,  and  not  for  a 
certain  timr  iy)  thut  thcv  have  funnd  what  fort  of  a  jour- 
neyman :  And  wh^^tlicr,  under  thcfc  circumftanccs,  he 
were  afervant,  thcv  hibinit  to  the  court.  We  trufi  that  the 
court  will  he  of  opinion  he  was  not,  or,  at  Icift,  tha^  the 
flails  found  are  not  lui^icicnt  for  the  plaintilf  to  retowr. 

Lord  Mansfield — This  is  apparently  a  fer\icc.  Tiiey 
have  found  cxprcfsly  he  was  taken  by  the  piece :  And  this 
is  a  fiiihcient  retainurf  • 

Journeyman,  I  apprehend,  in  the  otigipal  ctypnplogy, 
a  fervant  for  the  day ;  in  whofc  fcrvice  the  niafter  has  cer* 
fainly  anintcreft:  And  they  find  defendant  inticcd  this  fer- 
vant  to  leave  the  work  he  had  undertaken  untiniihed.  And 
it  is  very  truly  obfervcd,  that  many  fcrvants  are  taken  to 
work  by  the  piece  5  if  oihcrwifc  they  would  often  be  idle. 

It  juft  lies  upon  the  circumilance  of  his  being  found  a 
journeyman ;  otherwife  it  might  have  been  that  the  niaftpr 
took  ;iny  who  pleafed  to  work  for  him^  to  flay  as  long  a^ 
lie  pleafed,  and  go  when  he  pleafed. 

The 

*  The  ]vTf  I  fuppolb  fotmii  senerally  ior  the  doleadam  ts  ca  the  w  of 
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The  couoicl  was  ffoing  to  have  faid^  that  he  did  not 
pr  visual  in  the  hoole. 

I^ord  Mansfieid^Thk  would  haye  been  ibrong  evidence, 
on  the  trial,  to  have  pcrfuaded  the  jury  not  to  have  found 
him  a  journeyman:  But  they  have  found  him  lu,  ^nJ  i| 
mui\  be  taken  uccordingly.* 

Mr.  Juftice  jf/Ion — From  the  general  inconvenience  that 
would  oilicrwiie  arilL-,  the  fervant  mull  be  rctiiincd  by  the 
piece,  to  very  \^fb  aiiiuunt.  And  tliat  the  lutuic  h*id  pro- 
vided imprilonn)cnt,.  but  no  aftion,  which  Shewed  they  re- 
cognized every  man's  right  to  his  aLtiaii  Every  man  is  en- 
titled to  one  who  has  luiuined  damages  by  wrong  ;  There* 
fore,  if  a  fervant  be  retained  tor  -my  fpecial  work,  and  de- 
parts from  this  imimlll^cd,  an  a<^oa  will  lie  agautfl  any  who 
|cducc$  him  to  depart. 

^UX}QM&NT  foir  tlie  Plaintiff. 

Curia  Qmmifm$tm  P-lacitorum^  -  [  495  ] 

WRITobHIGHT.  . 

Tyflen,  Lor^  of  the  Manor  of  Hackney,  v. 

Clarke. 

THE  court  bein^  feated,   the  recognitors  of  aflize  • 
were  callcil.    Four  knights  appeared,  aiid  cliofe  to 
themfclvcs  twch'c  others,  wh\ch,  together,  compofed  the 
grand  allizc  of  lixtecn  jurors. 
'    The  oath  athniniOn-cil  v/ai»  in  this  form  : 

1  do  fweur  that  I  will  lay  the  truth,  whether  George  Clarke 
hath  more  mere  right  to  hold  the  tenement,  of  Francis 
Tyffcri  demr.ndcd  againll  him  by  his  writ  of  right,  or  the 
fa  id  Ft- '.inns  J,  T\[Jl'n  to  liim  as  \kc  demands,  and  for  nq- 
thing  to  let  to  fay  the  txuti;. 

So  help  me  God, 
And  now,  upon  the  motion  of  Mr.  Juf^icc  Blackfloney  oi> 
Act  was  made  by  the  reft  of  the  judges,  that  the  galleries  of 
tlie  court  be  open  fopr  the  adnviUon  of  fhidents  of  the  fe^ 
Tcral  inns  of  court. 

The  door-keeper  not  imi^edtately  appearing,  and  It  be- 
ing apprehended  that  he  meant  to  take  advantage  of  the 

public 

•  Rci  iii'1i:ata  pro  veritatc  accipitur. 

pamnum  iwe  injuria  cflc  pouil^  iujurk  vcrum  line  remedio  oe^ua^uap\ 
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public  curiofity,  by  extorting  fees  for  admirtancf,  Mr.  Juf- 
ticc  BLichjl'.ne  faid,  he  reuicnibered  when  n  gciitlrman,  a 
counfel,  had  f'w'tn  a  quarter  guine.i  ior  admittance,  rhe 
court  was  about  to  commit  the  officer :  But  he  ad  Jt-d,  i  be- 
lieve, on  his  ;il"king  pardon,  and  defirm^r  to  reftorc  the 
money,  at  the  intprceiaon  of  the  j^tiemau>  the  court  did  1 
cot  commit  him.  ' 

1  he  rccurd  was  ordrrrd  to  be  read,  and  then  the  junior 
fcr'cant  for  the  tenant,  in  the  ailiz?  of  right,  had  notice 
th^t  hev.'T:  to  bc£?in,  after  thr  r*rord  iTionld  be  read. 

Chairs  v.m  ■  oi  Jercd  to  be  let  ior  fuch  gtnticmea  as  hiU 
not  room  in  the  g'lllrry. 
•  The  rrcord  was  then  read,  to  this  cffcck : 

MidJIcfex  to  wit,  Francis  J.  ^yf^fty  by  his  attorney,  de- 
T^nrivls  of  G.  Clarkey  cfquire,  (reciting  the  prcmifTcs)  and 
faith,  that  his  anceftor  was  feifed  in  the  time  of  peacc^  to 

wit,  in  the  time  of  our  late  Sovereign  Lord  George  by 

.  ^tiJcing  cfplecs,  &c.  and  died  thereof  feifed :  Whereupon, 
on  his  deatii,  tlie  faid  premiiies,  in  his  laid  writ  of  right 
t  ^^7  4  demanded,  dofcendcd  and  ciime  to  thii  faid  Frauds  J.  9j^», 
a$  Ion  and  heir  of  the  faid  Francis  Tvfpn^  who  thereby  be- 
came lawfully  feifed  thereof,  as  in  fee;,  til|  he  was  tl|creoc 
difleiiled  by  the  faid  G.  Clatkcy  under  colour  of  a  certain 
leuie,  within  iixty  years  of  the  time  of  bringing  the  faid 
writ.  Whereupon  lie  putteth  hioifelf  on  the  country,  an4 
the  fiiid  Gn  Ciarhe  dot^i  the  li]^e  \  a^d  ^erenpoq  ilTue  U 
joipcji, 

]^^r.  Serjeant  WaHer  opened  &r  tenant — Hiat  the  fiitfacr 
uras  fci(ed,  &c.  and  that,  after  tlie  deceale  of  the  £&ther, 
the  lands  defcended  t^  thai  fonj  &c*  f^n^i  gentlctnen  of 
the  grand  H^ze,  it  is  yours  to  enquire  whet]:ier  tenant  or 
defendant  have  the  better  righ^, 

I,  who  ^  of  counfel  for  tenant,  maintain  that  he  hath 
the  better  rii^,ht. 

Scrj.Dav/.     On  the  fame  fide — The  cafc  is  briefly  thus;  the  tenant's  ' 

father  pnrchafe<l  the  eftate,  or  was  ratlicr  mortgtigcc  of  it, 

in  1736.    And  took  a  rncrtgage  \\\  fee,  in  coniidcration  of  1 

icool.  p.;id  to  the  mortgagc-r,  OjhiIdij}cn\  v; hie h  mortgage 

wns  rc;;  itvjrcd,  and  ftoorl  unimpcachcd  till  a  l.Ue  action  .  I 
o  '  r  _ 

In  \\'hich,  l  ouating  c.r\  the  fcifm  of  himfelf,  he  was  b-ured 
by  a  iliirry  years  pcjiaiiicni  a^alf\{l  him,  ^nd  driven  to  thii  ; 
writ.  •  i 

Purchafe  of  the  equity  of  redemption.  I 
In  1742,  C/nri/i  father  purchafed  the  efiate  in  fee  :  And 
in  the  deed. of  purchil'e  there  were  the  nfu^X  coxen.mts.  tliat 
paity  lizl  a  ii^hi  to  convey,  and  for  i|uict  enjoyment,  tScc. 
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and  covenant  to  levy  a  fine,  wluch  was  duly  levied  Michacl- 
»^ as  term,  i6  G.  2.  1742. 

A  deed-poll,  to  wliich  OJhaldjfion  and  the  tenants  of  the 
prcnaiflcs  were  parties  (Uje  icnants  fpr  the  fake  of  attorn* 
nient).  \ 

Title  commencing  in  1736,  completed  in  1742. 

In  I  706  Sir  E(fiL\:ni  N'ortlry  was  forward  of  this  manor. 

He  ilTucd  precepts  to  the  cullonury  tenants,  to  repair  to 
tht?  wifte,  mid  there  to  ict  out,  by  /nrtes  and  bounds,  how 
iTu.ch  may  be  enclofed,  holden  and  enjoyed  by  J.  Flanders , 
to  his  own  ufe,  without  any  prejudice  to  the  other  tcnar^ts^ 
or  any  other  her  majefty's  liege  fubjc<Sts  palBng  this  way. 

To  this,  which  was  in  the  nature  of  zti  ad  ^i4od  damnum, 
the  tetuint$  return  that  they,  the  under\vritten|  have  view- 
ed, and  return  how  much  the  fkiid  J,  Flandirs  might  thr  [  498  J 
clofe,  witli  the  liberty  g£  the  loixl  of  (he  maQor,  and  coi^'* 
ftnt  of  the  tenants. 

Provided  always,  that  the  faid  J,  Flatidtrs,  his  heirs, 
nor  afiigos,  (which  the  court  will  tell  you  are  applicable 
only  to  tenants  in  fee)  (hail  not  build  any  thing  that  may 
prejudice  or  forcitall  the  houfe  .he  holds  of  Mr.  Hdjon^ 
1^  hdrs  or  aiSgns. 

And  this  they  return  as  a  good  return  to  the  precept. 

This  is  retunied  by  the  cuftomary  tenants^  and  figned^ 
not  by  them  onljj  but  by  Sir  Edward  Nortbty  himfdf| 
who  would  never  have  Altered  this  return  to  the  precept  to 
})e  anadcj  unlt^fs  it  had  been  a  good  returni  and  not  i^juri* 
ous  to  the  rights  or  intentions  of  the  lord* 

How,  it  may  be  faid,  does  this  apply  ?  If  there  was  thb 
f<bite  out  of  the  demandant,  Mr.  Txfflff^  more  than  iixty 
years  paft,  the  tenant  wlio  defends  need^  npt  (hov  his  title 
larthcr,  but  the  a^ion  is  barred. 

Court — There  is  no  difpiite  apuai  tiie  identity  of  the  pre- 
jniiTcs  j  what  is  the  quantity  ? 

AiiiVer — Rather  more  tiikix  an  4crc,  withfeveo  houfes. 

Tide  of  OJbaldiflon, 

Deed  of  leafe  and  releafe  In  I73<^j  on  the  26th  of  Fc-  ^ 
hruary  was  pleaded  as  part  of  the  tenant's  title.  It  in^port- 
ed  to  between  OJhaldifton  and  C/arh,  the  father-  of  the  te- 
nant in  this  writ,  in  conllderaiion  of  loool.  Releafeof  ef- 
tttc  in  polTeflion  of  Ojbaldijlon^  the  leflee,  reciting  the  di- 
menfions,  to  G.  C/arh,  his  heirs  nnd  afligns,  tor  ever, 
with  covenant  of  right  to  convey  the  eftate  in  fee  iimple 
abiolutclv,  and  the  fame  to  oro[.<  cl  indrfeallbic,  and  with- 
<}ul  iucumbraiKcsj  except  a  (^u;t-rw:it  of  ten  IhiUings  per 

« 
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^0nnum  to-  tlie  lord  q£  the  manor*  And  all  the  faid  withii^ 
recited  premises  are,  by  the  faid  dcedf  rdaied,  granted, 
^adc  confirmed  to  the  ufe^  trulls,  and  purpofes  therem 
;nentioned ;  namely,  to  the  life,  ^c*  pf  ,the  faid  G.  Ckrht% 
his  heirs  and  aligns,  for  ever. 

Frovi{b^  that  on  payment  of  ^or^ge-^ioncy  at  a  cer^ 
tain  day,'  principal  and  initerell^  the  (ud  G«  Qarie  (baU  ze» 
convey* 

Ceztificate  of  inroUiiient,  accordmg  to  the  fiatute^ 

bargain  and  fale  30th  December  1 742, 
4^9  ]     Leale  for  years  not  endoried. 

The  deed  .of  b^gain  and  fale  recites  the  xnortgag!e*>moQey 
unpaid  at  the  day,  and  ^e  whole  principal  and  intiereft  due 
12S0L  befides  220I.  iince  due,  after  the  faid  mortgage  (re- 
ceipt whereof  is  endorfed  for  the  faid  220I.  on  the  bade  of 
the  deed)  and  the  condition  being  becon\c  abfoJutc  of  the 
deed  of  inortc;age,  tUc  mortsTagcr  bargain*;  and  fells  to  the 
iiiurtg.igcc,  tor  fuller  conlinaation  ot  lii^  Liilc  in  the  fai4 
premiiTes,  all  his  cllatc,  title,  iulereft,  equity  of  redemp- 
tion, claim  or  denian^.1  wliatfocver,  to  the  faid  G,  CLit^cj 
the  mortgagee  \  for  fsuther  ailufance  covenants  ;p  kvy 
a  fine. 

e  Fine  fur  concejfu  thercu[X)n.    Note  of  the    fine  read, 

then     Proclamation:  Thefe  were  not  read;  for  the  court  pre- 
fumes  a  fine  to  be  with  proclamationsi  tiU  the  contrary  b« 

proved. 

The  tenant  is  fbn,  and  h(  ir  at        to  the  faid  G.  Clarke. 

The  tenant  railed  witnches  to  prove  his  title,  and  1  took 
a  long  note  of  the  evidence,  whicli,  as  far  a&i$  not  mattq^ 
of  law,  I  omit. 

On  the  otl^er  fide,  for  ^rancls  jf.  ^Xpftj  who  brings 
this  aiiize  as  demandant,  to  recover  his  right  ^  the  pre-; 
niifTes. 

Gentlemen  of  the  grand  aiHzei  I  hope  I  (hall  ihew,  to 
your  fatisfadtion,  as  concerning  the  premiflcs  in  qucflion, 
that  they  belong  of  right  to  F.  J.  "Tyjfen^  and  that  he  has 
more  mere  right  to  demand  than  tlie  tenant  hath  to  hol4 
them,  and  has  a  much  fuperior  ri^ht  to  that  claimed  by 
the  tenant. 

My  brother  Davy  has  admitted,  that  in  1736  the  claim 
cn-iginally  arifes.  Hey  knowing  always  what  is  beft  for  his 
client,  would  have  flopped  there,  but  aikuig  a  dlre^ion  of 
the  court,  and  they  not  chooHng  to  give  him  one  to  Aay 
there,  he  proceeds  to  ihcw  a  titky  as  he  fays.  In  fee,  out 
of  tlie  lord,  an^  in  a  third  perfon,     far  l»ck  as  1706, 

But 
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Bot  all  that  Hppeait  thai  b|  that  the  ^  was  in  lord  witb 
il  jHcence  to.  mddfe  with  the  cpnfent  of  his  tenants. ' 
.  As  to  the  ibbfequent  conveyance,  no  proof  of  payment| 
but  as  between  the  parties ;  but  if  a  real  tranfiidlon,  flill  I 
fl^all  conteiid  it  was  not  fuch  an  one  as  can  preju4ice  the 
title  of  the  lord,  on  account  of  their  iniquity. 

I  mean  to  ihew  that  OjhaldijJai  was  cniy  a  tenant  to  tlcf 
jnandaiit  ^  «iiJ  i  uai  c  l<iy  none  of  yuii,  gcntlcVncn,  take 
the  trouble  of  fending  to  the  rcpilUr,  to  fee  whether  your 
tenants  have  done  as  QJhakiijhn  dlJ  \  taken  upon  theuafclvcs 

convey  in  fee  when  they  have  only  a  term  cftatc. 

The  dcmar.dant  ciitims  as  lord  of  the  manor,  where  he 
and  his  anccuors  have  immcmoiially  uicd  to  have:  rh.e  waftc; 
^nd  the  prcmillcs  in  qucfUon  arc  and  immcmoriaiiv  h^yo 
been  pirccl  of  ti  e  wafte. 

Mr.  TxJJln^  grandfather  died  in  1710,  father  in  17171 
gnd  tiie  dcir.sndant  hin'iltlf  was  a  pofthumoiis  Ton. 

Within  this  manor  th::rc  Iiith  iniincniorially  been  a  cuA' 
toin  for  the  lord  of  the  manor,  for  the  time  beui^,  havr 
ing  a  deiire  to  grant  any  part  of  tiie  waite,  under  a  certain 
rent,  to  ifliiie  precepts  to  the  tenants,  to  enquire  whether 
the  ground  may  be  enclofed  without  prejudice*  Thefe  are 
^ener^y  Horty  or  fifty  years  leafes,  to  encourage  tenants  to 
improvements^  i  ihali  fhew  a  great  number  of  thefe  pr&- 
fqpts ;  and  there  never  im.  an iMianc^  of  a  precept  made  to 

convey  in  fee. 

The  intent,  i  ihall  fhew,  was  only  to  grant  for  a  term  of 
forty-one  years,  from  Michaelmas  then  next  enfuingt 

My  brother  Iknrf  has  faidj  that  had  it  not  been  the  in« 
(ent  of  the  lord  to  grant  a  fee.  Sir  £dward  Northet  was  Co 
very  learned  and  accurate,  that  he  would  not  have  fufiered  any 
thing  fo  improper^  in  his  o0ice  as  words  to  be  ufed  and  fign* 
ed  with  his  name }  which  import,  my  brother  Davy  fays,  a 
conveyance,  m  fee  to  have  been  intended.  But  I  am  afraid 
pone  of  us  now  at  the  bar  are  extremely  accurate  i  nor 
was  Sir  Edward  Nbrtlty^  or  any  man,  always  aware,  and 
always  m  the  right.  At  mofi,  it's  no  proof  a  conveyance  in 
fee ;  and  goes  no  farther  th^m  evidence  of  fuch  a  thing  in 
^itation. 

y,  Flanders  died  inteftate,  leaving  feveral  brothers,  in 
1720  ;  the  widow  took  out  adminiltration,  and  became  en- 
titled to  all  Lac  pciioniJ  eAatc,  a.ad  took  tins  anion^ft  th^ 
reft. 

iShe  made  a  v.'ill  in  1721,  reciting  that  Iicr  late  luiibanJ, 
l>y  conieut  of.  the  lord,  had  buiit  iour  fin  all  xncUUages  on 

the 
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the  wafte,  in  the  pbce  in  qiieftion  ;  and  fhe  dirc£fe  th-.-T;  : 
be  j  r  id  by  her  executors.    She  makes  R.  O/ha/dt^en  atui 
jR.  £.  her  executors. 

And,  bv  a  codicil  dated  28  July  1725,  flic  revokes  thai 
part  of  the  will,  and  appoints  R.  OJbmdtJl'jn  folc  executor. 

Ojoaldijlon  came  in  as  executor,  paid  the  ten  ihiiiings  rent, 
which  had  been  paid  all  along:  He  himfelf  paid  it  the  firft 
yeir.  The  demandant  was  then  in  his  minority;  the  re- 
C  5^^  3  ^civa-s  charge  thcmfelves  with  the  receipt.  I  fubmit  to  my 
lord,  the  receipts  even  of  a  common  bailiil  are  evidence 
when  he  charges  himieli  j,^  much  kfs  can  thex^  ^  ^quciboa 
in  thi';  r:ife. 

Under  tliele  circumltances  the  tenant,  OfbaMiJhn^  makes 
the  convcpnce.  This  even,  as  by  a  tenant  (ox  life,  was 
fraudulent  and  void  ;  and  good  for  nothing)  but  as  bf  mwf 
of  eftoppcl  between  the  parties. 

'1  hough  mj  brother  Davy  would  avail  his  clienft  as  a  tt 
purchafor,  without  notice^  I  apprehend  this  will  not  ferte 
him.  Indeed  he  rather  recommends  his  client  upon  thA 
ground  than  pretends  to  avail  himfelf  of  this  fuppofed  at- 
eumftance  as  a  ground  in  law.  If  this  were  upon  an  cqsit^ 
able  queftion  it  might  have  befn  a  ground  *,  biit  we  are  now 
on  the  mere  right :  And  you  are  td  $nd  only  Upon  a  firift 
legal  eftimation  which  has  the  greater  right.*  Tluog^ 
upon  the  circumftancesj  it  does  not  appear  (if  it  was  u  all 
material}  that  there  was  not  firaud ;  but  the  contrary :  For  h 
is  far  from  evident  that  the  tenant  came  in  as  a  fair  purchafer> 

I  rely)  therefore)  that  I  have  (hewn  a  better  and  fuperioT) 
and  more  ancient  titlC)  whereon^  in  juftice  to  your  oat2»^ 
you  will  find  for  the  den^ndant. 

Witnefles  called  for  the  demandant. 

B  foMra  for  the  tenant)  in  replicatton^Tbat  as  to  t)ie« 
obiervatlon)  that  it  had  aljvays  been  cuftomary  to  grant 
,  term  eAates  in  the  wafte  of  the  manor,  but  never  m  fee, 

the  right  of  a  pcrfon  claiming  under  the  lord  of  the  manor, 
•by  his  j^rant,  jhali  not  be  preiudiccd  by  any  cuftom  of  a  ma- 
nor. Me  iliall  never  quality  iiis  own  grant  made,  in  anv  lirKh: 
inlVance,  in  lee,  by  any  cuftom  wIikIi  lias  obtaincil  in  th: 
ni:;nor.  Now  here,  I  ftibm'r,  tlv:rc  is  evidence  of  a  fee 
granted,  by  the  precept  and  rrtni  n. 

Court — Yon  have  nf)t  fheu  n  tlie  precept.     Kowcver,  tlif 

rcrir  ii  gT  it  on  the  return  is  Uifticient  f'jr  vour  aronmciit. 

* 

1  contcntl  then,  my  l(>rd,  1  have  brought  evidence  of  a 
cmnt  in  fcr  :  And  what  f:^v«;  the  lord  ?    '*  It  lias  been  uluai  \ 
lur  iuc  and  my  <incci^ors  io^r«uit  ptherv.'ifc.** 
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f*or  the  demandant— -I  do  agrccj  if  you  had  produced  a 
grant  in  Use,  tl\c  lord  cannot  qualify  his  own  eftat^.  But  if 
you  produce  prefumptlvc  evidence  upon  the  fracife^  I  only 
ddlrc  to  Ihew  that  the  cffe^  upon  thsitpraci^  has  only  been 
a  leafe  for  years. 

^  £  contra  Seijeant  l>avy,  for  the  tienant-^That  Jffom  the  [  502  ] 
time  of  the  return  of  the /Kr^^  in  17061  to  1736,  it 
doles  not  appear  inj  way  how  poil^on  ftood :  But  thence 
there  appears  a  pdleifion  under  a  fuppofed  tenancy  in  fee, 
againfl:  the  lord.   And  he  repeated  that  the  wo^ds  <^  heirs 

aad  affigns"  are  no»  applicable  tolefs  than  t  fee. 

Lord  Chief  Juilice  De  Gr/jh-^I  own,  fof  myfelf,  I  have 
no  doubt  of  the  competency  of  the  evidence.  The  lord  is 
ibund  out  of  pofieffion,  except  by  taking  the  rent  a  part  of 
the  lime.  I  take  the  poCciliih,  for  the  prelcnt,  to  be  as 
upon  th^  return. 

It  was  very  properly  cuinparcd  to  a  \.  i;:  of  a  J  /..'^J  Jam- 
.^iUiHj  and  huvc  tlic  fame  effc*it.  I  duirt  i'p^'ik  \vh2t 
weight  it  will  have  with  the  jury,  as  prclr.rnptivc  cvU 
dci  ce.  When  this  writ  iffucs,  and  the  jury  inAe  a  return, 
tiiii  dges  aot  amount  to  a  grant. 

It  is  not  collateral  evidence  which  is  here  offered,  to  avoid 
an  aflual  grant,  btit  evidence  to  explain  a  doubtful  matter, 
and  to  (hew  upon  the  cuf^om,  (of  which  wc  muft  under-  • 
l\and  this  pra::cipe  and  return  to  be  pan)  that  no  greater 
cftatf  has  been  wont  to  be  granted;  ar»d,thea  the  farther 
CvidcT^cc  will  come  out. 

Mr.  Juftice  C-.iifii — I  think  it  mater:al—T  think  this  caufe 
^ould  be  clofcd  by  this  evidence.  I  take  it  that  this  is  not 
now  competent,  admiffible  evidence.  It  appears  J,  Flanders 
vas  in  poEeiiion  of  a  particular  fpot  of  ground,  and  want<^ 
ed  to  acquire  more:  And  there  is  evidence,  as  Serjeant 
jD/3ijy  obferves,  that  he  was  intended  to  take  a  fee.  Con-  ^ 
fining  ourfelvcs  to  the  inftrument,  and  not  going  into  the 
^trinfical  circumftances,  by  conjc^hire,  we  find  they  had 
tn  tonteinplation  tO  grant  a  fee.  I  apprehend  this  is  evi* 
dcncc.  From  the  year  1 706  there  has  been  an  enjoyment 
of  J.  FlanderSf  and.  thofe  deriving  under  him  ever  fince* 
This  I  take  to  be  evidence  which  amounts  to  proof  of  above 
iixty  years  pofleffion  under  a  conveyance  in  fee.  If  this 
'V^ere  an  eje&nent,  twenty  years  po0eilion  would  induce  the 
bar;  and  here^  where  the  pofleflion  has  ftood  for  above 
/  iixty  years  out  of  the  lord>  I  conceive  precifely  the  fame 
inference  tnll  anfe. 

This 
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*nus  is  not  properly  acafh>m  as  a  founda^oaof  a  perfimS 
title  s  but  it  is  ti(age  only.  And  as  every  man's  grant  maSt 
be  taken  mod  ftrongly  agoinfthimfelf;*  and  it  is  not  pro- 
tended the  lord  might  not  grant  a  fte^  therefore  I  think 
preAimptton  on  ufage  cannot  be  (et  up  ^gainft  it. 
[  503  ]  Mr.  Juftite  BlackfiMe^  cdnfr/i— That  the  return  was  only 
prefnmptive  evidence  of  the  grant  of  fee ;  againft  which 
other  prefuiDptive  evidence  might  be  fet  np.  The  CxcwToAf 
by  his  iigning)  does  not  gitc  any  aflent  to  the  propriety  of 
the  return  \  and  the  men  who  made  it  were  Ignorant  mesi 
and  falfe  grammar  alid  bad  fenfe  are  in  the  outfet.  To  the 
prefumptive  evidence  of  a  grant  in  fee,  may  very  properly  btf 
kt  againfl  it  prefumptive  evidence  of  a  gr.mt  fnr  years. 

Mr.  Ju.'llrc  NniYSf  contra — I  wilh  they  vvoi.Li  bavc  gone 
farther,  uliiili  would  have  taken  away  mr  brother  (iCiJfi 
doubt;  but,  on  the  prefou  futc  of  the  queitioij,  i  liiUik 
there  is  no  ground  to  admit  the  evidence.  9 

Lor4  Chief  Jiillifc — I  think  it  very  proper  to  let  in  a 
prcfumption.  1  he  lord  j^rants  r.  power  to  grant  to  Flafj/Lrs: 
'i  his  i<;  not  ccmpullory  on  the  lord  ;  it  is  only  executorr, 
nnd  the  K^rd  i-n:iy  nr  may  not  make  fiicli  a  grant  in  f"ti::c. 
Docs  it  itppc.ir  e.tcrv.trd  ?  Is  there  sriy  rent  rcfcrvcd  ?' 
Any  thing  cor.c 'id' ve  r  No:  But  they  liiy  evidence  of  poi- 
f'djinn,  confluent  w  ith  tlie  gT"ant,  is  eorxhiiivc.  But  wh^r 
is  the  evidence  ?  It  will  apply  to  poireiiion  in  fee  ;  it  will 
apply  to  pofieflion  of  a  term  :  Pcniphur  rd  modum  ptra^ 
cj;fis.  There  is  to  be  furc  a  faint  prclUmption ;  but  there 
ought  to  he  lorae  evidence  of  conibmt  paficilion.  Then 
where  is  the  did:crcncc  if  they  go  on  and  ih^  the  in0anccS| 
that  on  fuch  a  precept  the  ufual  way  is,  to  grant  for  yean 
beneficially  for  tlie  lord*  And  it  is  indeed  very  l)nnge 
that  the  lord  Ihould  grant  in  fee^  without  refcrvation  of 
rent  or  fervlces. 

Mr.  Juftice  Gofild—A  only  dcfifc  to  be  nnderftood.  My 
ground  is  on  thfc  poifeffion,  of  which  my  Lord  Holt  iays^ 
twenty  years  makes  and  proves  a  feifin  in  fee  npon  <je£b* 
ment)  and  fo  fay  I:  And|  therefore,  I  fay  fixty  in  aa 
allize. 

Prefentment  given  in  evidence  on  a  prxcipe»  to  iet  out 
waAe  tenement  to  A,  ft  h^raKbus^no  condition  added4 

Counterpart  of  the  leaieupon  that  return ;  the  lord  leales 
out  for  years.  This  itemed  to  be  defigned  to  empower 
the  lord  himfelf. 

Evidence 

*  Verba  fortlui  acclpictida  cohlfm  profercntiin* 
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\  i'slencc  of  applicatioixi  to  renew  Ic-^ic  on  i'urreiider  ot 

ike  oi'-i. 

16  Dec.  1661.  Return.  Qucftion,  \\  hethcr  original  re- 
turn y  (tcward  cxamii\cd.  He  was  allseed,  whether  it  .li)- 
pearcd  on  tlie  bookb  ?  No ;  there  Were  no  books  farther 
than  I\Uy  1661.    Which  book  begins  1658.  ' 

AVhcn  does  the  chsUm  begin? — From  May  166 if  and  £ 
ends  1664. 

Is  this  an  origin^  praecipe,  though  it  does  not  appear  in 

any  bof  »k  ? 

I  believe  it  is  a  copy.  ' 

Have  you  fearclied  whether  there  are  more  books,  witii 
proper  diligence  ? 
I  can't  fly  I  have. 
Where  did  you  find  the  papers  ? 
Delivered  with  other  lea^^s.  . 

Bclldes  this,  faid  the  court,  ther6  U  a  record  df  a  retum, 
figDed  by  the  Aew-ard  hhrifclf)  dating  return  how  much  he 
may  convert  to  his  own  uic*   No  words  of  heirs  or  alHgns; 

Indentiu-e  of  rcleafe  between  the  lord  and  cuilomary  te- 
nsnts,  reciting  the  precife  term,  from  Michaehnas  17^1 ; 
year's  rent  6$,  8d. 

Court-*  Are  anjr  of  the  leafes  entered  upon  the  court 

Anfwer^No,  niyLord* 
Nor  any  memorandum  t 
Noj  myLoiVl. 

Return  (ets  out  wafte,  with  dimenfions;  leafe  28  I)e* 
cembor  1 7 1 1 «   This  an  approvement. 

It  was  obferved  by  the  court,  ho\^  important  it  was,  as 
treUffcr  jufllce,  as  forfavingof  time,  to  have  had  the  books^ 

Rcttirns  ftatcd  at  the  diftancc  of  ten  or  eleven  years  from  - 
one  another ;  does  not  appcir  hov%*  many  intermediate 

licences  there  m.^y  have  been  in  fee. 

Tiic  Uarned  Serjeant  vinuickLcJ  himfelf,  having 
bc'-n  retained  till  the  day  before  the  trial. 

i  .cuie  granted  before  the  cour^  day,  which  was  held  1 8 
April  1707. 

Return.    Wafte  of  the  manol-,  view,  and  fctting  out  by  j- 
Hiltes  and  bounds.    How  mueli  the  lord  may  nicioic  for  liis 
own  ufe,  by  confent  of  tiie  cuAomiiry  tenants*    Houfc  in 
the  occupation  of  G,  C/arkf,    Indenture  1 706. 

A  terra  of  fortv-cne  vears  rranted. 

Another  term  of  ninety-nine  years  granted^  in  the  wafte, 
it  the  yearly  auit-rent  of  3s.  Cd* 

The 
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The  "will  of  Catahr'uie  Fliim'^^T^  in  1 7 26,  rcai. 

'!  hr"»  court  obferved,  that  it  coi:!'i  not  be  rrr-ch  rcli'^d  <5rt 
V.  h,2:  the  cxprefTions  were  in  fiuh  ^r-i^s ;  hn'  th.^t  ih: ':^.*J 
not  coniider  this  cftntc  in  quehion  as  perfonaltv  :  For  ihc 
gives  the  houfes  in  cnfc  her  perfoQal  eftate  (hoiild  tail. 

Anrwer~f  hat  (he  did  not  take  his  g^Jods  for  pcribnaity} 
for  fhs  couples  them  with  the  hcures,  in  the  lame  clauic. 
And  at  lea  ft  the  meaning  may  he,  my  other  perfonai  cftatci 

O/bdldifiofiy  the  grandibn  of  O/baldifiw  who  conveyed  10 
CUrkcj  examined. 

Have  you  found  any  leafe  amongil  ]rodr  lather's  papos? 

Anfwer— Yes    I  H^Ve* 

On  bci  called  on  to  produce  it»  he  fHncfduced  titf 
draught  of  aleafe^ 

Serjeant  Dai^ — Qucftiohj  l?hcthcr  what  they  offer  in 
evidence' is  admifiible,  to  prove  any  leafe? 

FirfV)  If  i  pa{leh  were  to  be  read  coming  froifi  a  gmtCTi 
on  valuable  cdniideration  to  impeach  the  grants  it  xronld  be 
very  bad«  And  next,  fuppofllig  thta  draught  Were  cvideott) 
it  is  evidence  only  of  axi  intention  to  leafe^  lliis  is  not  a 
copy  \  but  a  draifght  cfnlji  £ven  if  it  Were  a  <*opy  I  ihodd 
take  obje^tons :  But  it  does  not  import  to  be  at  copy  of  a 
tofe  ever  midey  or  ^Iren  meiint  to  be  made, 

Tbcy  fay  there  is  a  counterpart  of  a  draught ;  I  kMT 
tiot  on  what  evidence :.  But  take  tt  fo,  and  it  dmy  proves  no 
fiich  Icalc  was  ever  executed^  for  then  why  keep  the 
tira!mht. 

.'jLrjL„iit  //./ — I  (lihmit,  my  Lord,  \<*e  have  already  given 
evidence  fulTiticnt  to  fliew  fome  leafe  or  other :  And  I 
5^^  ]  apprehend  the  queflicn  is,  not  whether  a  grant  in  fee,  or  2 
loafcj  but  \vhat  kind  of  leafe  J  Fof  that  there  has  bern 
fome  leafe,  of  fome  kind  or  other,  is  plain  j  for  i:  1ia3 
gone  in  a  courfc  in  which  it  could  not  otherwifc  have  dc«» 
IcenJed  to  perfonal  reprclentatives,  and  not  to  heifs. 

Rent  has  been  paid,  it  appears  from  their  own  initrume&t ; 
And  no  pretence  of  its  being  a  quit-rent* 

That  perhaps  this  was  %^  copy,  and  not  a  draught  of  a 
leafe. 

ri.ar  the  lofs  of  a  deed  cduld  only  be  proved  by  probable 
circnmllances  colleftively,  and  not  by  pofitive  dirc^St  evi- 
dence in  general.  1  hat  the  leafe,  having  been  carried, 
with  other  papers,  during  a  long  minority,  backwards  and 
forwards  into  the  court  of  Chancery,  might  probably  be  laft. 

If  loft,  the  bcft  evidence  will  be  received  of  the  leafe 
which  the  cafe  admits.   Tiiat  here  there  was  evidence  of- 

hand* 
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hnnd-wriiing,  and  r..lTi^i:nt  proof  of  execution,  from  the 
ii;jnncT  of  DoiTcUion,  andcuurlc  of  dcfcc::. 

SciT.'ant  Grofc — That  the  paper  was  achniiriblc,  according 
to  the  rules  of  evidence*,  whatever  weight  it  might  merit. 

Thjt  undoubtedly  it  wuji  admliUbie,  on  proof  of  the  ids 
of  the  orijyiual. 

idlj,  Tluit,  it  being  an  ancient  tranfaflion,  lofs  would 
he  prefuiricd  when  the  cour!e  end  nature  of  th-^  pofT^^llion 
ihcwed  that  it  m\\\^  have  bc<;n  as  of  a  chattel  re^ij  aiyl  not 
an  cilatc  of  frcrehold. 

"^  ''y,  Tliat  it  might  be  good  to  rcbiTt  the  prefiimpfion  of 
an  cit^te  of  freehold  ;  though  it  might  not,  of  itldf,  haya 
been  good  to  eftabliili  an  o.rigliuil  dcniundcd. 

That,  on  all  hands,  it  muu  "i:Mittcd,  the  prcfump- 
tlon  of  a  Irafc  is  open ;  becaufc  the  demandant  has  not 
made  good  his  title,  by  ihewinga  conveyance  in  fee.  That, 
therefore,  fuch  evidence  muft  be  produced  in  a  dark  cafe^ 
to  maintain  probability  upon  circumftances^  and  try  what 
light  can  be  had. 

The  evidence  will  apply  to  all  he  has  offered :  For  it 
proves  at  l«  t  x  leafe  intended,  but  not  execu  ^'dj  which 
is  juft  the  caic  of  the  grant  in  fee,  which  he  claims  on  the 
pecept  and  return,  which  are  only  executory^  and  not  evi* 
dence  fufficiont  to  prove  a  grant  executed.  And  t^here  is 
only  prefumptive  evidence  of  a  freehold,  this  ViU  go  to 
repel  that  prefumption,  by  {hewing  there  was  a  communis 
cation  about  a  leasehold  %  and  then  the  obfervatlon  will  ap* 
ply  in  its  full  force.  They  fay  words  have  been  ufed  in  [  507  3 
what  only  imports  an  intent  to  grant  \  words  only  good, 
fay  they,  to  paisa&e.  '  We  (hew  an  intention  agatud  that 
argument,  which  prefumes  an  Intent  to  convey  a  fee,  by 
giving  evidence  of  an  intent  to  grant  a  leale.  And  it  will 
have  weight,  that  it  is  the  only  paper  which  appears,  in  this 
cajfe,  to  ihcw  a  grant  of  any  kind  made  or  intended  in  con* 
fequence  of  the  prxcipe. 

Serjeant  Da-^y — My  Icjrned  friend  feems  to  mifundcr- 
ftand  the  grounds  of  the  objeaioii.  The  rule  of  evidence 
is,  (I  mean  to  rcafon  upon  the  fuppolltion  of  the  fatSb, 
which  they  will  prove  afterwards  if  it  be  neccfl'ary)  that 
every  thing  fliall  be  proved  by  the  bcft  evidence  which  the 
nature  of  the  cafe  will  admit.  Hooks  of  an  attorney,  me- 
morandums of  an  attorney,  have  been  admitted  in  evidence, 
even  of  a  recovery:  But  inferior  evidence  never  wa;  admit- 
ted in  proof  a  fa^t,  not  done  at  tlie  time,  but  fubleq'/.cnr, 
not  at  ail  nccdlarily  dependent  pn  it  i  and^  for  any  thing 
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that  appears,  if  it  ever  did  exift  at  all,  ftill  proveable  hf 

'  evidence  of  itfclf,  and  from  the  nature  of  the  evidence 
brought  to  prove  it,  as  well  as  from  the  evidence  on.  tiic 

t)thcr  fide,  unlikely  ever  to  have  cxifted. 

Court — 1  h.it  ihc  ground  wa^j  hii  1  down  too  largely  j  for 
that  draughts  have  been  admitted  m  proper  cafes. 

f>erieant  Davy — My  Lord,  I  did  not  mean  to  fay  that 
tvitlrnce  of  a  draught  ^vas  inadmilTiblc  ;  but  only  that  it 
never  went  alone  to  prove.  And  that  here,  as  to  procf  erf 
intention,  it  pro\  cs  nothing  ;  for  it  docs  not  appear  which 
party  produced,  or  which  rejctfled  it.  That  it  would  be 
irrelevant:  That  the  fearching  for  ilie  leafe,  and  not  find- 
ing it,  wo\ild  never  go  to  prove  its  cxiftciKC :  That  it  raiha 
toncludcd  it  never  was. 

Court — To  prevent  the  faihu'e  of  jufricc,  the  law  ha? 
laid  down  a  rule  that  no  one  ihould  iuffer  what  he  cannot 
help. 

V.  l  ey-  But  in  order  to  give  evidence  of  an  inftrument  as  loft, 
field's  tiic.  mud  prove  fuch  an  inffarument  did  once  exift  |  you  miift 
^o-  ^^V-    prove  contents ;  and  you  mud  prove  deftruction,  or  lofs. 

But  it  is  not  neceilary  to  prove  actual  prefent  cxiftcnct 
by  the  deed  itfelf  >  (wld  h,  if  you  could  do>  you  \iould  ge» 
nerally  prove  contents)  but  you  muit  give  rcafonable  groimd 
.to  the  court  t6  believe  its  once  exiftencc.  Neither  need  you 
prove  authentically  the  contents;  for  that  would  imply 
power  of  prodilction. 

It  was  alfo  faidy  that  If  this  was  ah  independent  qudtioDi 
It  would  not  be  right  to  admit  the  bare  (fraught  to  prove  a 
leaie,  of  which  there  was  no  evidence  that  it  had  beeb  lofit 
£  508  ]  br  even  that  it  ever  had  exifted.  But  that  here  rent  paid 
had  been  proved ;  enjoyment  proved  as  un^er  a  leaie ;  and 
that  the  e'ftate  had  been  applied  as  part  of  the  pcribnal 
allets. 

That'  correspondent  tnfhnccs  had  been  prodtfced  of  many 
leafes  granted  on  building  terms,  and  no  evidence  hitheno 
on  the  contrary  of  a  fee  having  palled.  Evidence  that  there 
pofllbly  might  be,  not  evidence  that  there  was. 

That  there  fcemed  to"  Be  a  cafe  where  evidenee  had  been 
i-efufed  of  an  inferior  nature,  becnufc  the  party  apply:::i^ 
had  not  made  a  fe.  rch  in  xiic  ^:  chiepifcopal  tourt  ct 
York  r(»r  the  prup<T  c:\idi<.nce  in  that  eaule*.  But  tliat  here 
it  appealed  ihat  ;Le  ian.c  Icai ch  has  been  made  in  ihc 
rourt  of  Chancery,  and  nn  counterpart  has  been  founti. 
•  l^ut  a  (,Qpy  has  been  proiiuced,  and  another  copy  was  pi o- 
* ,       ,  (       r    '  •  duced: 
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Auced  :  And  it  appears  to  have  been  a  precedent  for  draughts 
of  this  rtature,  with  change  of  names. 

Whether  it  will  be  more  for  the  demandant  or  againft 
liim»  I  Hiali  not  now  remark :  But  though  it  may  go  farther 
than  former  cafes,  yet,  upon  the  circumilancesj  I  think  it 
ought  to  be  Admitted  on  the  foot  of  pre&mptive  evidence. 

It  appeared  in  evidencei  that  two  years  rent  had  been 
paid  by  O^ldijlon  for  the  prcmillcs,  after  the  death  of  Ca» 
tharine^  widow  of  J,  Fiandert. 

But  it  was  farther  oblervcd  from  the  Bench,  that  fhc 
makes  OJhald'ijhn  cxccuiur  ot  hci  i,e^l  anU.  paiuiiui  citatc. 
(Or  both.) 

Witnefs  called  to  prove  an  oulittratIc;n  of  au  iiidorfemcnt 
on  oriv!  dF  the  two  papers  given  ris  evidence  of  a  Icafc.  The 
iliduiienient  was,  "  Anotlier  draught  in:ide  and  the  wit- 
ncfs  acknowledged  unking  out  thele  words.  Ouiervatlon, 
that,  tror.i  the  appearance,  thelc  words  were  firit  eraied, 
aiid  then  (Vrnck  through  with  the  ink. 

Court — This  iiiould  have  been  mentioned  before  :  For  it 
mipht  have  i^revcntetl  its  being  ^Klmittcd  in  evidence.  For 
a  draught  in.mufa^lured,  though  tiic  eralurc  afterwards  ex-» 
•  plained,  niight  have  been  refulcd. 

The  witnels  examined. 

Did  you  confider  yourfelf  as  attorney  againll  Claris  P 
Yes, 

At  the  time  when  you  did  this  you  was  concerned  foe  Mr.  C  5^9  J 
Tj^drt  agalnll  Mr.  Uarke  F 
I  fuppofe  I  was. 

Had  you  not  for  feveral  months  before  been  concerned  ? 

I  believe  I  was. 

April  1770.   Was  it  not? 

1  do  not  know. 

Is  that  your  hand-writing  ? 

It  is  my  deck's*  and  I  figned  it* 

This  was  a  letter  in  May,  threatemng  an  eje£hnent:  la 
July  the  alteration  was  made  ^  and  Mr.  Tj^ffen  never  employ* 
ed  him  afterwards. 

Was  it  on  account  of  tins  ? 

Anlwcr— I  gave  the  papers,  and  I  faud  I  would  appear 
whenever  it  came  before  the  court. 

Obiervations  to  the  recognitors  of  the  grand  aifize^  on 

the  part  of  the  tenant. 

Evidence  on  the  part  of  the  tenant  of  a  purchafc  in  fee, 
for  a  valuable  confideration,  loool.  lent  upon  mortgage 
«f  the  prcmiiles,  Ux  years  before.    Tlut  they  had  cndea- 
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roured  to  fuggcfl  fraud,  bccaufe  Clarhcy  at  thirty-eight  ycarS 
diAancc  from  the  mortgage,  could  not  prove  payment. 

The  term  they  would  fpeak  of  expired  in  1747,  ccm- 
irxncing  in  1 706,  and  continuing,  they  fay,  forty-one  years. 
The  dcmantl.mt,  Mr.  Tv^eny  was  then  tliirty  years  old. 
This  icafe  is  not  faid  to  have  been  cancelled  :  It  was  a  f^^n  l- 
ing  precedent,  they  fay.  Mr.  T^n  tlien  knew  tiic  term 
tvas  expired.  AVhy,  then,  not  call  for  a  iiirrendcr,  and 
make  a  new  Icaie  ?  For  the  cft.'t-c  was  iinru  ovcd  very  much 
by  the  erection  of  houfcs  upon  it ;  an  improvement  natu* 
ral  to  be  made  by  a  tenant  in  fee,  but  not  very  ufua!, 
or  calily  accountable,  in  a  tenant  for  years*  If  this  had 
been  a  term  e(\ate  eflate  the  lord  might  have  demandcdi 
and  was  highly  intcrefled  in  demanding,  a  furrcndert  tdieo 
the  term  expired*  He  might  hare  done  it  then ;  and  would 
have  done  it  certainly :  But  he  has  hot.  What  is  the  con* 
ID  ]  Sequence?  That  there  never  was  a  leafe  granted<<s->Tbat 
fome  propofaU  there  might  be« 

Laying  down  thb  pofulatum^  (hat  poiieflion  is  the  beft 
guarantee)  perhaps,  of  half  the  inheritances  of  this  coon* 
try,  and  ought  to  be  fo,  and  eihtes  fo  held  ought  not  to  be 
fhaken  but  for  ftrong  caulbj  the  application  fti&es  of  ttfdfi 
irrefillibly* . 

But,  independent  of  pofieflion>  lArhat  evidence  is  there 
here,  not  only  of  what  the  pofleffion  has  been,  and  Is^  but 
that  it  ought  to  be  as  it  is  and  has  been  ? 

The  praecipe  dire6:ing  a  view  to  enquire  vxA  tctfnm  whe* 
ther  fuch  a  piece  parcel  of  the  wade^  and  admitted  to  be 
the  premiites  in  queftion,  may  be  enclofed  by  y.  Flanders, 
to  be  holdcn  and  enjoyed  by  7*.  Flanders^  his  heirs  iuJ 
alliens* 

A]il\ver— -That  it  m;n' ;  and  T.  1  utiders^  his  heirs  aad 
afljtzns,  lh^;l  not  do  lb  and  lb. 

Ijoth  prujcipc,  therefore,  and  return  go  to  a  fee  fimplc. 
Jf  there  be  other  precepts  and  retnrn?;,  of  like  kind  with 
this,  and  yet  fur  years,  1  grant  it  a  fuil  anfwer. 

But  they  fay  there  is  another  inOance,  wlicrc  the  praecipe 
and  retv.rn  fjjeaks  the  fam.e  language  with  this;  whether 
futli  a  piece  may  be  encloled,  to  be  held  by  the  lord  and 
liN  IkIi?,  and  they  anfwer  ye<;.  Certainly;  it  was  hib  frc 
liinnle.  What  tlicy  confunt  he  Ihould  indofe  was  his  fee 
ihn pie  before. 

Tliis  is      Ajn  ii  1704.    There  are  two  more  luch, 
-kTwX  1 7  u  I  both  to  the  lord* 
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17 ;8.  To  know  how  much  a  cottager  may  cnclofe  with- 
out prvjudlce  ;  not  a  woj  J  to  liis  heirs  and  afUgns. 

1 761.  To  enquire  what  part  Flanders  may  enclofc  for 
his  ovvn  ufe ;  thev  anfwcr  he  mipht  fo  much  for  his  own  ufc. 
Leafc  fifty-one  years  granted,  third  of  April,  1741,  how 
much  Mr.  Clarke  n^j  inclQic  \  limc  no  xnenUQU  of  iicirs  aa4 
;Liiigns. 

What  doo";  this  prove  ?  That  the  word  heirs  ai^d  afl^gna 
}us  never  been  made  ufe  of  but  when  it  il\ould. 

The  re. I  Ton  of  relying  on  lixty  years  polTcillon  Is,  that  it 
was  thought  necellary  fixty  years  pofleffion  ihould  be  prov- 
ed. They  were  refplvcd  to  try,  a  method  of  .pecludiog  us  % 
when,  in  all  common  inftances,  twei^ty  years  poQefBon  is 
fufficient :  An4  I  beliey^  no  body  in  court  remen^bers  aq  [  5 1  ^ 
adioo  of  this  nature.  Hpwever,  if  iixty  years  pofleffion, 
be  not  proved|  which  would  abfoiately  bar  an  a^on,  yet. 
If  a  poircflion  of  about  fifty  years  be  proved,  a  continued , 
undifturbcd  pofieffion,  fu^h  as  it  is  highly  improbable  could 
have  arifen  but  under  an  cftate  in  fee  in  the  tenant,  and 
thofe  under  ^hom  bo  cUiou  %  if  this  pofieiiion  ftood  man/ 
year$  aftev  the  prefent  4ernandant  came  of  age,  unihaken, 
unmoleiledy  unque{^ioned ;  if  it  be  imprudiient,  in  the  high^ 
eft  degjree  unnatural  to  fttppofe,  and  even  incredible*  unleis 
^pon  demonftration»  That  Mr.  Tyjf  n  fliould  fufo  a  pof- 
feiGon  ib  long,  deceitfiiliy  to  others,  and  injurioully  to  him-, 
icif ;  if  the  precept  by  the  (Reward  of  the  lord  himfcif,  and 
(iich'a  itevardj  of  fuch  learning  and  accuracy,  Sir  Edward 
thrtlm^  whom  you  will  npt  prefume  to  have  erred,  only 
becauie  it  is  neceflavy  to  my  friend  to  defire  you  to  prefume 
It,  and  becaufe  he  fays  it's  pofUble,  a  prxcipe  iifued,  to 
eaquire  of  the  prcmifles  how  much  J.  Flandersy  under 
whom  the  tenant  claims,  might  indole  to  his  heirs  and 
9ffigns — If  they  return  tliat  he  mav  indole  the  very  pre- 
milTes  In  qucilion  to  his  own  uic,  to  iioid  ^11. i  enjoy  to  hini- 
Icii,  his  heirs  and  ailigns  :  If  it  is  iijt  il  a-^  real  cfr.ite ;  pafled 
as  real  cllate,  by  fcveral  decU,  by  fine,  by  will — There  is 
full  atithoriry,  and  the  higheft  rcalon,  to  prciiiir.e  that  it 
did  (ai  theld  circuniruncci»,  preccilent  and  iublequeat,  this 
evidence  of  record,  evidence  of  poflcfHon,  evidence  of  the 
lord  himleif  roncnr  in  proving)  actually  pafs  in  feej  and 
Was  nn^nt  auo  undcrfiood  \o  to  nafs. 

As  to  no  inltances  r.f  eitatc^  in  fee  pading  in  the  waite  of 
the  manor,  there  arc  no  inltances  of  luch  words  ufed,  excc.j>t 
in  the  cafe  of  the  lo^d  hin^elf,  where  it  could  pafs  do  othcr- 
wiici  'tUbdlicrc. 
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But  this  eltatc,  fuvthev,  wciu  in  the  cmirfcor  pcxiuaaliy. 
Ofudldiflon  took  by  two  title«,  as  j)criu!i,ii  rcprclcntative  and 
rc'li(hury  legatee,  under  the  will  Catharine  Ffnnders.  You 
will  judc^c  whether  flic  meant  to  s^ivc  it  to  him  as  prrfonalis 
^  hen  the  words  of  the  wiil  contradiitin^uilii  it  cieariy  firoja 
the  pei  fuiial  e(late« 

But  the  n  ( 1  ivcr??  have  charged  themfclvcs  witli  the  re- 
ceipt of  the  rents.  The  qnrfliv^n  i^,  whether  quii-rcnts  er 
CO  r.  <:ntionary  rents.  Tiicy  take  no  notice  which  of  theki 
it  is. 

That  they  arc  not  accurate  is  |>bin  *,  fr>r  they  take  notice 
of  three  years  received  of  Catharine  tlamU'rs^  at  a  time 
when  Ihc  was  dead,  (it  was  objc^cd,  that  the  receivers 
had  ditlinguilhed  this  firoiti  quit-rent.)  What  does  it  import, 
v  licther  the  receivers  thought  it  quit-rent,  or  annual  xcnt  I 
Ail  J  what  mattered  it  to  them  which  it  was  ? 

Let  me  clofe  all  with  the  objccrion  with  which  I  began: 
Yon  have  before  you  a  perfon  claiming  under  a  har  por- 
chafor,  for  good  and  v^^^^ble  coniideratton,  w!^o  paid  as 
[  512  3  for  th«  fuU  value  of  a  fee;  never  qneftioned  for  about  fifty 
years>  and  never  disputed  in  the  liife  of  OJlaidifton^'  and  hi$ 
aflignS}  on  whom  they  might  have  come  for  value.  I  luh> 
mit|  from  the  hazard  of  eftatcs  in  general,  and  the  inequa- 
lity of  the  rifque  in  this  particular  caic,  you  would  not  have 
been  inclined »  even  if  the  evidence  had '  been  nearly  cqualj 
to  decide  againft  a  poflHlion  (o  dearly  purchafed,  enjoyed 
with  fuch  expence,  and  carrying  with  it  iuch  tokens  and 
evidences  of  right.  Very  precarious,  indeed,  will  be  the 
condition  of  almoft  every  man's  e(hite,  if  the  evidence  by 
which  it  is  to  fall  needs  be  no  (Ironeer  thstn  that  ofiered  by 
the  demandant;  and  if  evidence  (o  various,  (k%  clear,  id 
uncxvcptionabJc  as  that  on  the  part  of  the  tenant,  fhall  be 
ini'ufjicient  to  fupport  it.  Thus  much  to  the  general  juiri^c 
and  lufciy.  As  to  the  pnrticulvir  jullice  of  the  caie  ;  if  Mr. 
Tr/?if«  lofcs  any  thing,  he  lolc  s  wh.it  he  nnd  his  anceftor 
have  ovrrlookeJ  ?x  lealt,  aiui  treated  a^  not  their  own  ivv  d 
lona  eoiirfc  of  vears ;  and  what  he  now  chia^»s  not  \vrv 
favourably  r.t  leall.  If  Wr.  CInrhe  lofcs  any  thinf^,  it  will 
he  that  which  casiic  to  him  tnan  hib  father,  'a^  bv  lejiil  de- 
(cent  from  a  rair  h')nelt  purchafcr;  wli.it  at  leaft  apjxars  \\^ 
have  been  intended  for  him  in  the  manner  in  whi^h  he 
elaims  it  by  the  father  of  Mr.  Tv//7'^,  the  now  demandant, 
what  he,  and  thoic  under  whom  he  ehiims,  have  enioyed 
ojKrnly,  |ieaccably,  continually,  without  difpnte  or  ilouht  of 
their  title,  for  fuch  a  number  of  years,  as  has  been  ahendy 
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ibtcd :  What  las  been  brought  to  its  prefent  (late  of  valoc 
at  great  cofta  and  trouble  on  the  part  of  thofe  from  whom 
it  if  now  attempted  to  be  taken  by  your  verdid;  what  thofe 
vho  cl^m  cannot  ihcw  any  title  tp  hav^  and  what  has 
been  enjoyed  hitherto  without  any  evidence  of  any  other 
title  of  enjoyment,  except  in  the  manner  and  in  the  extent 
in  which  they  ftill  hope  the  juiHce  of  your  decidon  will  en* 
able  them  to  retain  it,  if  intent  of  parties^  po^eifion,  and 
the  ifatrngeft  preiumptipn  of  law  and  re^&n  are  iiifficient  to 
entitle  them. 
Lord  Chief  Juftice  Df  Gny^ 

Gentkmen,  Tou  are  the  recognitors  of  the  grand  affizct 
on  a  writ  of  right*  to  try  the  ri^ht  to  a  piece  of  ground, 
now  become  valuable  by  houfo  budt  upon  it :  iinii  you  are 
to  decide  upon  the  mere  right,  without  regard  to  the  pot 
ififfion.  ' 

I  think  you  will  better  underftand  the  evidence  if  I  bring 
hiflorically  the  fa<Els  before  you. 

Mr.  Tyjfen  was  lord  of  the  manor  of  Hacknesy  where,  I 
ilippolc,  there  was  more  Tv«iilc  formerly  ihaii  now. 

By  the  coiiuviuii  luv;  ,  a  lord  of  the  manor  may  enclolCy 
kaving  fufficient  to  the  tenants ;  and  this  is  called  approve- 
ment ;  liut  he  muft  ihcw  he  does  leave  fuilicicnt.  A  gran- 
tee cannot  do  the  fame.  This,  probably,  introduced  the  ^ 
•mode  of  providing  him  beforehand  witlx  the  acknowledg- 
jncnt  of  the  tenants. 

This  cuftom  has  been  prevalent  in  tiie  manor  about  a 
century,  ^d,  with  a  few  i^attered  iniiance8|  in  the  former 
century. 

Here  is  a  precept,  iffued  i^y  the  ftcward,  to  tnc|uirc  h(->w 
iTiuch  J.  h'Lindcrs  may  cncloie  of  the  wafte  in  ilich  a  place, 
l>eing  the  premiifes  in  quertion,  to  the  ufe  of  himfelf,  his 
heir  and  afligns ;  and  the  return  is,  <^  That  he  may  cnclofe 
«•  the  premifles  in  qiiefUon,  to  hold  and  enjoy  to  himlelf, 

his  heirs  and  ailigns  for  ever :  But  provided^  that  neither 
f '  his  heirs  nor  aliigns  ihail  build  any  thing  againft  a  certain 
«  hoiife." 

It  appears  Flanders  was  in  pofiefiion  of  the  premiiles  after 
this  return  :  No  grant  appears,  nor  Icafe. 

He  died  about  1720,  his  wife  took  out  adminiilration  j 
andy  as  adminiflratrix,  fhe  enjoyed  the  premilles.  There 
was  an  hoofe  at  that  time. 

She  gives  by  her  will  her  hoiife,  and  by  the  latter  part  all 
ber  real  and  perfonal  eflate>  to  Ofialdtpon  \  whom  ihe  ap- 
points her  executor  and  rcUduary  legatee*  Whether  there- 
fore, 
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fore,  for  ycai*s  or  in  fee,  it  would  pals.  She  paid  rent, 
and  ();'hrJdyion  pays  rent  for  two  years  .iitcr\v.irds. 

Two  ye^s  before  Mr.  Ty^t'n^  che  now  demaudaiit,  car.icr 
of  age,  Mr.  OJlhldiJicny  with  no  tUle  but  under  the  ^^Ui, 
ab  far  as  aj^pears,  mortgnocs  in  fee.  The  mortgagee  does  not 
appear  to  have  enquired  into  the  title,  ai;d  pnys  roool.  upon 
it*  In  1742  he  pays  500I.  more,  and  purchafcs  the  equity 
of  redemption  \  and  a  fine  is  to  be  levied  for  further  aflur- 
ancc.  A  fine  is  accordingly  k\  led,  :.i  tl  it  pecs  i\\nm  tlic 
poflcflion,  and  what  cffe6t  he  mipl^t  i\ip]>orc  tlie  line  had. 

It  is  cb^i'rvnM'r,  tliat  in  this  conveynrj-^c  no  notice  i*^  taken 
of  O/bddtjkti^s  title;  and  he  lets  forth  the  h(jufe  a£  partly 
built  by  himfclf  and  part  before,  without  faying  by  wiv\T.. 
You  will  judge  how  far  this  feems  to  tSt^^  the  fairneis  of  the 
title. 

You  will  confiUer  farthert  whether  in  1706  there  wis  a 
l^afe  for  ycarSi  or  a  grant  in  fee:  One  or  other  you  are  to 

prefume. 

It  is  obferved  on  the  praecipe  and  return,  that  not  only 
Flanders  perfonally,  but  his  heirs  arc  interefted-,  and  hk 
heirs  are  to  comply  with  the  condition  expcefied  in  the  re» 
turn. 

L  5  H  3  As  to  the  rent  made  payable,  it  is  ambiguons :  In  point  d 
quantity^  it  is  what  we  fee  referved  on  ue  building  leafes  | 
but  it  might  be  referved  upon  a  grant  in  fee. 

Another  objection,  if  it  had  been  a  grant  for  florty-OTe 
years,  in  the  year  1 747  Mr.  Tyffen  was'xnuch  above  a  minor, 
and  fufiers  pofleflion  till  1773.  This  is  not  a  bar,  nor  u(ed 
as  fuch}  but  only  as  evidence,  upon  the  tacit  acknowlcilge- 
ment  for  twenty-£ve  years,  and  to  fhew  that  it  was  not  a 
term  of  forty-one  years }  and  no  middle  ca(e  is  dated :  If 
it  was  not  a  term  it  was  a  fee. 

The  line  is  no  farther  than  as  proof  that  ()flfalSJhn  meant 
to  convey  a  fee ;  for  it  is  no  bar  when  tenant  for  years  levies 
a  iine. 

Mr.  T\jftTi  tlcfires  you  will  obfcrvc  Jiow  far  tbJs  fuppoll- 
tiun  of  a  (onvcy.iucc  in  fee  agrees  witli  the  general  uikgc, 
before,  at  the  t;mc,  and  after.  This  is  only  a  circuxrift.uice 
againfl  their  circuniftances  of  prefuniption. 

They  defire  you  \>  uuld  conlider  that  pofleflion  has  gone 
accordingly,  as  of  fee.  But  to  this  contrary  prefumprion 
is  fet  up,  that  it  does  not  appear  how  the  wile  took  it ;  ilic 
might  take  it  as  perfbnalty :  That   O/hrJdjjjQn,   who  took 

fiom  her,  migh:  take  a  pcrlonal  reprcicntative.    And  as  to 
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the  words  of  the  will,  perhaps  rmich  (brcCs  is  not  to  be  laid 
on  them,  as  it  i?  certainly  very  inaccurately  worded. 

Another  thing,  they  rely,  that  if  Clarhf  iuflers,  he  fiif- 
fers  by  his  own  fauk  5  for  he  rcl  cd  on  poffclTiun,  and 
hid  no  title  djeds.  And  he  waited  till  1  742  before  he  reli- 
ed cwi  the  iine,  which  could  not  be  good  if  it  had  been 
from  one  fcifcd  of  the  freehold,  right  or  wTong,  before 
1 747  :  And  if  by  one,  as  th^  ivfj  poiTelTcd  of  a  term  only, 
it  was  void  from  the  beginnings  and  non-claim  could  not 
make  it  good. 

rike  receiver's  account  is  only  made  up  for  Mr.  Tin/pm  bf 
bis  agents,  and  bars  no  one  elie. 

I  will  now  (late  the  evidence.  Conveyance  by  Icafe  and 
relcafe  from  0/Mdifion  and  wife  to  G.  Clarke.  This  is  a 
mortgage  in  fee,  and  recites  that  he  has  a  good,  abfolute, 
and  indefeafible  eftate  of  ff€  iimple  in  the  premsfes,  and  has  ^  ' 
good  and  lawlul  power  riglu  and  tide,  to  convey  the  fame  in 
Kc  except  only  a  quit-rent  of  ten  fhiUings,  due  to  the  lord 
of  the  manor,  and  he  covenaxlts  to  convey  accordingly. 

*  Hb  Lordihip  proceeded  with  the  reft  of  the  evidence :  f  5  '5  I 
That  in  1742  O  hcj/0M  rtlesScd  the  equity  of  redemption 

in  fee  to  George  C/arLy  no  evidence  of  fraud,  Covenant 
that  eftate  is  free  'from  incumbrances ;  and  to  levy  a  fine. 
In  1 742  a  fine  levied  by  Ojhaldifton  and  his  wife,  to  the  uie 
of  GeQ7-gi'  Clarke y  (the  father  of  the  tenant)  in  fee:  The 
tei^nt  is  admitted  to  be  his  heir.  Poflefllon  proved  in  the 
father  and  fon  from  that  time  to  this  ;  a  deed  poll  of  at- 
tornment of  O/Kiluji:::  and  the  tenants,  to  George  CLirL  : 
Thii,  as  is  ;)rt:lL;;njJ,  ini^'JiC  be  a  li  ". 

FA'idence  on  the  part  or  the  d-:manJnnt — Thnt  his  ancef- 
tors  have  been  in  pofTellion,  and  lord:*  of  the  inanor  of 
Harkney  before  I  706.  Ulage  to  ilTue  precepts,  and  make  re- 
turns, in  the  nature  of  writs  of  ml  (jtioil  tlmnnuifu  And  if 
return  that  it  would  not  be  ]ireinLlicial  Jtur  lord  to  entlofc, 
ufed  to  enclofe  fo  much  u*;  was  let  out  in  fuch  returns,  and 
xuake  ieale&  for  years ;  «uid  to  be  furc  he  might  grant  in  fee 

if 

•  The  trial  laflcd,  I  believe,  about  eleven  houm.  Vide  this  cafe  and  the 
form  of  proceeding!*  in  the  third  volume  of  Serjeant  ffil/an^  from  wbofiC  ^ 
kwoed  Report  I  have  taken  the  libertf  to  barrow  the  fubfbtice  of  the  fum- 
noDg  up,  from  thii  mark.*  1  was  prcfcnt  at  the  whole  of  the  trial,  but 
mr  paper  failed  me,  and  I  did  not  take  notes  (or  at  lead  out  that  i  can 
make  out)  at  thr  hiftcrcnii,  fo  far  ai  from  the  above  mark. 

Vide  alfo  Sir  IVUlium  LLcijl^nt  on  the  writ  of  right,  ;u«l  iti  incident  trial 
Bm^U  wl.  3.  c  10.  Ch.  21,  C  5.   VaL  4.  c.  a;,  f.  j.  Ch.  33.  f. 
tit  4*5. 
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-   \{  he  plcafcd ;  but  by  the  ufage  it  appears  they  were  all  Icaics^ 
and  no  in  (l  ance  of  a  grant  in  fee. 

As  to  the  draught  which  came  out  of  OJbaldi/hris  hand, 
that  if  one  were  to  conje<Slure,  one  might,  that  Mr.  Tifc-ns 
attorney  at  that  time  made  the  tlr.iuglu.  A  draught  the 
Icail  kind  of  evidence — IcUee  might  rcfule  bccaufc  he  want- 
ed a  fee,' or  did  not  like  t^u'  covenants  and  condition?.  No- 
thing: nppcirs  to  hnvc  hccn  doi^c  in  foi^eijucnce^  and  doubc- 
iul  whether  ever  any  leafe. 

Strange  hpw  both  parts  of  a  leafe  (if  ever  there  was  one^. 
KfiuXd  be  loft  or  deftroyed  ;  if  OJbaldiJon  had  ddh-oycd  tiie 
originaly  one  would  think  he  would  alfo  have  deiiioyed  the 
firaught ;  but  no  evidence  of  deftru6iion,  becau(e  no  pofi- 
five  evidence  of  a  leafe  ;  nothing  but  circumftances.  That 
the  counterparty  fuppofed  to  bje  in  the  hands  of  the  lord  of 
the  manor,  is  alfo  loft.    (If  there  ever  was  one.)    That  if 
there  was  a  kafe>  it  might  be  for  ninety-nine  yea|S|  for  inj 
ihing  that  appeared,  and  fo,  that  wayi  the  righ^  would  Im: 
fiill  in  Clark the  tenant  to  the  writ. 
•1      That  thefe  draughts  appeared  to  be  the'weakeft  pofliWc 
cvidqace  tp  prAve  that  a  leafe  exifted.   U  they  prefomcd  a 
lea(e»  upon  the  ilender  evidence  of  theie  draughts,  tbcj 
muft  preAime  it  to  hav^  been  according  to  the  drangM^i 
that  is)  (pr  fortynofie  ye3rs* 

This  is  the  Aibftan^e  of  the  evidence  on  both  iides ;  on 
which  you  are  to  determine  whether  the  tenant  has  a  greatet 
right  to  hold  the  tenements  in  queftion  to  hifn  and  his  heirs, 
or  the  demandant  to  hold  the  fame  tp  him  and  his  hdrv  at 
he  has  demanded  them. 

The  recognitors  of  the  grand  affizc  withdrew  for  aboixt 
tlic  fpace  ot  half  m  hour,  ;aiu1  then  brought  ui 
V^uDic  I  for  the  Demandant. 

Cafe  of  Sir  John  Carter. 

ON  a  motion  Ibr  an  information,  in  the  nature  of  a  ftm 
tvuryii/ihy  again  ft  Sir  ^c/'w  Cnrtfr^  to  fhew  caufe  why 
he  exerciles  the  office  of  burgefs  in  the  borough  of  Ftrtfi- 

tnonth, 

Phe  charter  gi\'es  power  to  the  majority  of  the  mayor 
and  aKlcrnK-n  to  elect  fuch  and  iuch  like  as  they  ihall  chooici 
to  be  burgefics  of  the  corporation. 

One 
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One  of  the  objc<f^Ions  was,  that  at  the  time  of  his  being 
choieOf  Sir  John  Carter  was  an  infant,  under  the  «ge  of 
dUcretiony  and  that  he  was  then  admitted  a  burgefs  \  which 
election  and  admliQon  was  illegal  and  void. 

And  i(  was  contended,  that  all  the  ele^ons  of  mayori 
and  recorders  fince  this  eledlion  of  Sir  J^n  Carter,  were  iU 
legal  and  void,  in  confequence,  fuppoiing  he  was  illegallj 
diofen  burgefs  of  the  curporation. 

yrith  refpeiH:  to  the  firiV  obje^ioi|,  it  was  {aid  that  in  two 
cafes  which  had  been  cited  on  the  other  fide^  (one  firom  Bar^ 
nardi^on)  in  both  Lord  Hardwtcke  is  fatd  to  have  declared, 
that  he  did  not  know  it  had  ever  been  determined :  And 
that  it  does  not  appear  that  either  of  thofc  cafes  have  been 
dctLrn/inc;!  to  this  hour. 

That,  on  the-  other  fide,  to  repel  this  obieclion,  it  did  ' 
not  feem  nccdi'ary  to  cite  nv.my  cafes,  .uiJ  rl;.  t  i\\cyc  iermeJ 
norcalbn  againft  the  iiitaiit's  !)c'ng  elc»5ted  iatu  luch  an  otiicej  [5^73 
for  that  the  right  was  dcriv.ible  upon  hiiu  thvn  from  thofc 
wlio  had  tlic  power  tp  confja-  x\iis  privilege,  and  might  be 
CXerclfed  afterwards.  , 

Th:'i  this  was  a  ininiftcrial  office;  nnd  miniflerial  ofHccs  » 
may  be  executed  by  an  intaut ;  and  that  by  deputy  an  in- 
fant may  '•x^cute  even  a  judicial  office  in  mod  cafes. 

Cafe  of  the  Duke  of  Bedford^  on  an  information  to  flie\r 
caufe  why  he  exercifcd  the  oiiicc  of  the  Bid/ord  com- 
pany. 

Firft  objection,  that  he  wus  not  fworn  before  the  proper 
oSicers,  nor  in  the  proper  place*  On  this  the  rule  was 
made  abibaite. 

Second,  that  he  was  a  minor;  and  upon  this  latter  the 
court  did  not  determine,  but  coniidered  the  objection  in  a 
manner  that  infers,  if  it  had  been  neceflarjr  to  have  deter- 
mined, it  would  not  have  prevailed. 

Befides  this  cafe,  (which  at  leaft  fhews  the  Dbic<51Ion  was 
far  from  thought  conclulive,  or  very  ftrongly  founded)  on 
the  coniideration  that  tlie  practice  in  a  vaft  variety  of  bo- 
roughs, and  even  in  this,  has  gone  in  fupport  of  this  kind 
of  eledions,  it  is  to  be  prdiimed  the  obje^on  w^U  not  now 
meet  with  any  great  degree  of  favour* 

As  to  the  fecond  obje£Hbn,  that  this  ele^on  mail  nece£> 
farily  be  preceded  by  fummons,  and  that  there  was  no  good 
mayor  to  make  a  fummons,  and  therefore  no  good  ele^^ion. 
The  anfwer,  that  all  who  could  have  been  within  the  reach 
^  the  fummons  came^  and  but  one  of  the  body  was  abfent, 

who 
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who  was  out  of  the  reach  of  the  fmmncmsj  an4  wsic  not^ 
bv  renfon  of  particular  buflncis. 

1  hat  here  -.vas  not  a  cafe  of  filling  up  thefe  ciccrions  \nth 
inf.ints,  to  the  prejudice  of  others,   who  might  oiherwilc  - 
have  bfcn  c  ho  fen,  rlic  number  being  indefinite'. 

As  to  the  majority  of  the  mayor  and  aldermen,  that  this 
was  fi I  ITk! en tly  anfu  crcd,  if  when  fix  aldcrmci,  and  the 
mayor  being  prefent,  the  alderiiieu  voted  §  nay,  even  if  che 
mayor  had  been  abfent. 

It  Is  certain  as  to  the  fonner  objedtionf  of  age,  that  the 
king  can  confer  a  peerage  on  a  perfbn  ux|der  age  i  and  a 
peerage  certainly  infers  a  judicial  ti-uft. 

Lord  Mans/icUi-liovf  is  it  when  they  are  entitled  by  ficr« 
Titude  ?  Are  they  ever  admitted  before  of  age  ? 
^  j[i8  ]      INotft  It  fee^hed  that  in  fome cafes  the  fons  of  freemen 
were  freemen  by  (^cf^cKkt^  eyen  before  the  admiffian  of 
their  pa^'ents,^ 

Crc.  Car,  5^5, 

Infants  are  capable  of  taking  of  their  own  priyate  benefit 
any  thing  that  is  not  prejudicial  to  the  public.  This  is  « 
mere  perfonal  franchife»  with  no  adnuniftntion  of  the  court 
buiineis;  nor  has  he  any  thing  upon  ihc  ^oice  of  z 
mayor. 

If  they  fay  an  infant  cannot  be  elected  burgefs,  they  mui^ 
fay  the  king  cannot  appoint  an  infant  burgcfs  ^  nor  could  he 
have  done  it  upon  the  original  conftitution.    If  the  king 

could,  he  has  given  tliem  full  power;  for  he  has  given 
them  power  to  elect  lb  many  ;uid  IulIi  4I6  diey  ihaU 
Vhoofc. 

Tiwii  .'.cqulcfcencc  for  many  years,  even  down  from  175  i» 
wb-n  Sir  T/jonru  Gibbons  was  eievllcd  a  burgcls,  and  n;aiiy 
oLliCiS  ftncc,  ou^ht  to  be  grounds  to  avoid  diiturbing  liit^ 
matter  farther. 

Statute  JV.  3,  That  no  pcrfon  imder  the  age  of  twon* 
ty-one  Ih  ill  be  elected  to  lei  ve  in  parliament,  and  that  if 
any  bt*,  furh  elecVion  fhnll  he  null  and  void ;  ami  a  pcuahv 
if  anv  under  age  preluiiu*  to  ilr.  'Yhh  fhews  that  before 
•  the  acb  *t  was  not  thought  or  unueritood  by  the  Icj^illaturc, 
that  hieh  el ec^'* on  was  void  ;  but  that  a  fpecial  proviiion  was 
though:  necehary,  to  make  void  for  tlie  future,  as  to  that 
parti <:ul  if  r  ile  of  eie^iions  to  fervc  in  parliament  \  whicl^ 
would  not  have  been  if  it  was  v^id  generally  bcfore« 

Burgefs  not  wuhin  tlic  tc(^   t,  Fuz^Gil^boHS^  193.  And 
the  reato'i  ailigned  is>  becauic  he  dues  not  e^ercUe  a  magil'« 
'  tcr'uil  gihce  in  the  corporatiout 

That 
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There  were  fix  counfel  fpoke  apainft  the  rule,  and  6it 
were  going  to  {peak  on  the  other  iid^. 

Lord  manffield^rht  only  thing  we  are  now  confidering 

whether  the  rule  (hall  be  made  abfolute  \  that  is^  whe- 
ther it  {hall  go  to  trial. 

The  only  thing  >frhich  ftnlck  me  is  what  concurred  in  the 
latter  part  of  the  argument^.  It  was  faiJ,  upon  circumftan- 
ces,  tfxat  the  court  would  not  intcrpofe,  to  dillur'^  the  pc.ic  j 
of  the  corporation.  And  it  there  liaJ  Lilcii  a  threat  courfc 
of  years,  an  J  it  had  been  likely  to  go  to  the  extinction  of 
the  corporation,  it  might  have  been  fo. 

This  being  on  a  point  of  doubtful  law,  the  argument  from 
lapfe  of  years  (there  not  beliig  any  danger  of  extiac^tion  of 
the  corporation,  and  the  party  complaining  not  being  a 
member)  does  not  apply,  as  beyond  matter  of  fi<ff. 

Indeed  in  a  tafe  of  a  dubious  tact,  whether  reiidcnce  or  not 
refidcnce,  they  were  not  permitted  to  proceed,  having  flaid 
an  unreafonable  time^  till  the  proofs  of  x^iidencc  might  rea*- 
fonably  be  prefumccl  ro  be  cxtinift. 

A5  to  the  queftjon  in  law,  whether  an  infant  is  capable  of 
being  chofen  a  burgcfs,  it  may  be  a  very  conlidcrable  qucl- 
tion.  To  be  fure,  an  in^t  is  capable  of  all  grants  of  m» 
tereit  and  property. 

Suppofe  the  crowrt  had  appointed  an  infiuic  on  the  firft 
ini^itutkMa,  admiflion  would  not  have  been  neceilary* 
,  The  nature  of  the  privileges  of  burgedes  may  make  a 
great  dlfoence«  ' 

But  it  goes  conduiively  to  grant  the  rule  abfolute  :  It  is 
faid,  don't  irrant  the  fule  abfolute^  becauie  it  has  never  been 
decided ;  becaufe  It  is  a  point  of  very  great  confequence, 
and  may  diihu*b  the  corporation.  But  it  )s  therefore  that 
the  court  will  grant  the  rule  abfolute  \  becauie  it  is  of  great 
confequence  \  becaufe  it  has  never  been  decided ;  becaufe 
-olmoft  all  the  corporations  in  the  kingdom  are  inte- 
refted* 

It  is  iaid  the  cafe  before  Lord  Hardwlcke  (bnds  upon  a 
demurrer.  Is  not  this  a  reafon  why  it  ihould  go  to  trial>  and 
not  be  decided  in  a  fummary  manner^  where  there  can  be 
no  error  againfl  our  judgment  ? 

But  it  feems  (it  \&  laid)  it's  determined  in  this  court  \  there 
is  a  Iblernn  judgment :  And  Barnardifion  is  cited.  The 
ground  of  the  determination  and  the  nature  of  the  burgcfs *s 
office  there  is  nor  it.ucd  :  And  I  believe  that  it  wa;  a  matter 
of  property  and  incereit  r-ithci  than  of  trufr. 

The 
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The  court  was  dear,  as  to  the  firft  objcftion  :  Then»  fiy* 
the  fcrjcant,  the  court  declared  the  other  objection  was  not 
inaterial;  diat  is,  I  fuppofe,  becaufe  the  rule  went  abfo- 
iute  on  the  firft  obje^ion }  and  thpi^ore  not  material  to 
confider  the  other. 

No  meeting  of  the  .Idennen  without  >  mayor  c»uU  be 
good. 

And  he  muft  a^  to  nomhe,  as  mayoh 
t  520  ]     It  is  a  clear  cafe  to  make  the  rule  ablbkite,  indeed  as  of 
^mrfe; 

Rule  absolute  accordingly^ 

Kccordari  fecias  loquelam. 

THE  writs  of  recordanfcjcins  loquelam  .iic  conditimial — 
If  the  cauic  be  true,  then  he  is  to  return  the  writ. 

■ 

Plaint. 

DEFENDANT  cnnnot  legally  remove  plaint  without 
caufe^  plaintifi^*  may. 

» 

Cofls  on  the  Statute^ 

WHERE  axt  indicfhnent  is  removed  by  nrtiorari  6nm 
the  quarter -fcflions,  the  mafter  fhall  tax  the  pro- 
iecutor  his  coils  \  and  if  not  paid  within  ten  days  an  attach- 
ment ihUl  i^e :  And  alfo  the  recognizance  (ksdl  ftand  as 
z  fecurity. 

Error.  , 

TT  Icems  bail  arc  not  anfwerablc  for  cofts  in  error. 


Outlawry. 

IT  being  on  a  felony,  the  defendant  was  brought  to  aingn 
error  in  pcrfon. 
And  he  r.iligncd  for  error  fcvrrnl  rniifcs. 
I .  That  no  public  proclamation  is  mentioned  to  have  been 
made. 

a.  That 
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2«  That  it  is  not  mentioned  he  dwdt  out  of  the  parilli^ 
and  therefore  proclamation  was  made  in  the  next  adjoining 
pariih. 

3.  Nor  Ithat  it  was  made  immediately  after  the  far- 
mon. 

4.  Nor  forthwith  after  the  fcrvicc,  as  dire£led,  if  no  fcr- 
mon. 

That  there  w.is  a  mifnomer  of  the  coi  o  .cr.  ^21  J 

That  he  is  ftatcd  to  be  witluii  the  kingcloiu  ;  whereas,  in 

truth  and  in  faO,  he  was  abroad  the  whole  time. 

Lord  MunsfiJd — This  lait  of  the  objc<Slions  is  an  error  in 

fa<rt,  which  the  attorney-general  will  agree  to  confcis.  As 

to  errors  in  point  of  law,  it  may  be  material  to  conlider 

them. 

The  next  day  Mr.  Attorney-general  ])rayet]i  afilgnment»i 
of  the  error  in  fadt  might  be  read,  and  it  is  read  accord-  * 
ingly. 

Judgment,   that  the   outlawry  be  rfvcrsed,  and 
i>£F£NDANT  RESTORED  to  ail  that  he  demands. 


New  Trial. 

IN  a  cafe  where  aterdi^  had  been  found  againfl  evidence^ 
but  according  to  the  merits.  The  court  will  dot  grant  a 
new 'trial  where  the  jiiry  have  found  according  to  the  juftice 
of  the  cafef  tfao'  they  may  have  found  againft  the  form> 
and  may  have  been  wrong  in  ib  doing :  For  when  the  iiib* 
ftantial  juftice  appears  to  have  been  anfwered,  the  court  will 
not  fufier  the  chamce  of  its  being  defeated  ;  nor  the  parties 
to  be  turned  round  to  a  fecond  trial,  when  the  merits  have 
been  decided. 

m 

Lord  Aiciicr  a^Mhj}  Whitehoufe. 

TR  L  S  r  A  6  i>  ior  Jigging  the  foil  of  the  pUiutiff''* 
heath. 

Defendant  iLiuiiics,  uiuicr  a  conveyance  from  SherlvcA, 
late  Lord  Bilhop  of  London y  who  dcmiied  the  foil  in  quef- 
tion,  as  of  his  own  piirchale,  to  bir  Thonias  Gs&ch,  under 
whom  the  defendant  juftihcs. 

The  jury  found  for  the  plaintiff. 

This  was  on  a  motion  for  a  new  trial. 

Evidence  from  the  report,  that  the  plaintiff  had  brought 
action  lor  dam^^ges  done  by  cattle  on  the  warren^  wliich  was 
the -place  in  quellion. 

That 
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That  there  had  never  been  any  rent  paid  to  the  i>i« 
'  fliop. 

[  52^  3     That  th^  lands  had  been  always  held,  aad^reputed  to  be* 
long  to  the  lord  of  the  manof  • 

That  rents  were  regularly  pid  to  Lord  Archej^t 
tlier. 

That  eje^lment  was  brought  againft  one  of  the  tenants, 
vho  refufed  to  pay  rent,  and  hb  ibrdihtp  turned  him  out  of 
the  manor. 

That  he  never  heard  pf  any  rents  paid  to  the  bilhop ;  but 
about  fifty  years  ago  rent  had  been  demanded  by  the  ftew* 
ard  of  Sir  Thomat  Gooch^  who  ctaimed  in  the  Inlhop's 

Another  witnefs,  as  to  the  reputation  of  the  o^ncrQiip 
of  the  foil,  and  the  cjci^mcnt  againft  the  tenant  refuting  to 
pay  rent  as  above. 

They  fct  forth  a  Icafe  of  //.  8.  and  i  gr^nt  of  Ph:I}p  iv.d 
Marw  which  recites  the  IcaTr,  and  grants  tdam  nvnriLnr.rji 
I. ruin  at  umnn  tei^crrif  ntum  mflrum  fupcr  eandcm  war- 
rcnam  ac  iriivtrfum  JJagman  noflriim  Ju^tr  candim  warrenam 
cont'mcr.s per  ^iJimathnem^  Cf* <*. 

Evidence  for  tlic  iloffMid.Mit,  that  the  foil  of  the  heath  h.id 
always  1>een  reputed  to  belong  to  the  biihop  :  That  only  the 
bifliop  s  tenant >  hfid  a  right  to  fiOi  \njhgno pradiih* 

That  rent  had  been  paid  to  the  biihop. 

That  aboTjt  fourteen  years  ago  an  acknowledgment  had 
been  taken  of  ciicroachment  upon  the  heath. 

At  the  trial  Serjeant  Snyry  who  then  fat  in  the  commif^ 
Hon  of  ailize,  obfcrvcd  the  prcfumption  was  in  favour  of 
the  owner  of  the  foil ;  and  that  an  ejectment  was  a  (bxmg 
aiiertion  of  ownerlhip.  That  the  fifliing  might  well  agree 
with  the  foil,  being  in  another  but  not  ib  well  the  cutting 
of  turf,  wliereby  the  fc^d  of  the  rabbets  was  diminiihcd. 

In  point  of  law  it  was  contended  by  Serjeant  Da-  j^  at 
the  aiiizeS)  that  by  grant  of  the.term  the  ibil  waa  fevered 
from  the  manor. 

Serjeant'  Hill — That  warrena  awicukrttm  was  difierent 
from  HffarrtM  fimply,  and  that  after  the  term  fheibii  wodld 
reunite  to  the  manor»  and  according  well  palled  imder  tlic 
grant  of  the  reverfion  by  Philip  and  Maj. 

The  new  trial  was  moved  upon  two  grounds^  • 
[  5-3  ]  ^^^^  one  as  for  a  fuppofed  mifdirefUon  of  the 

jury. 

2<Uy.  The  other  as  for  a  vtnUft  i^amft  evidence. 

The 
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The  warren  was  in  another  pcrfbn  at  the  time  the  manor 
|>afled,  but  the  grant  of  the  reverfion  of  the  warren  was 
under  the  fame  inilrumcnt  by  which  the  manor  palTed. 

On  the  other  hand  it  was  relic-. I  on,  that  nothing  Ids  than 
the  loil  palled  with  the  fraiichiie,  unum  teiiementum  fUber 
randan:  ivarretmm.  Now  this  tenement  could  be  only  upon 
the  ibii,  and  not  upon  the  incorporeal  francjiule>  atij  nietaf* 
phylical  fubftancc  of  tlic  warren.  i 

Lord  Alansfield — ^What  title  do  you  fct  up?  It  certainly 
comes  to  the  manor  by  the  leafe  fi-om  /f.  8.  it  could  noc 
come  to  your  hands  but  by  a  icafe  from  the  lord  of  the  ma- 
nor :  I  £bould  like  to  fee  fome  fuch  leafe.  You  have  no 
ground.  It  is  the  cleareft  cafe  in  the  world.  H,  8.  granted 
a  term  ;  F/?iIip  and  Mary  grant  the  reverfion  of  the  warren, 
together  with  the  manor :  They,  dearly  pafled  jointly. 

You  have  the  enjoyment  of  the  warren ;  you  mult  have  it 
by  ibme  written  title ;  you  have  not  ihewn  it :  We  £hail 
prefume  it  was  becaufe  either  the  words  were  not  fuch  as 
would  pais  the  foil,  or  expreisly  nothing  hut  the  fran* 
chife* ,  ' 

Here  you  have  (hewn  no  titie-^die  verdiA  will  he  no  bar 
whenever  you  can  (hew  one« 

Replevin. 

4 

HERIOT.    Cuftom  fet  forth;  namely,  th^t  tlic  lord 
is  entitled  to  the  fccoiid-bvit  bcJii  at  every  death  or 
ahen»ition  of  a  tenant. 

And  farther,  that  if  the  tcnaLi  li.i;*  hut  one  beuil,  then 
he  is  to  pay  the  btraft  and  if  he  has  no  bcail,  then  provi- 
fion  for  a  certain  coinp^MiLition  in        u't  it. 

In  the  evidence  of  thj  culrDm  it  appeared  there  was  an  ex- 
ception of  vit:Jiic  f:^r.iQi  us  and  manors,  lauds  holdcn  in  an- 
cit-Ti!  ourt'ape  ;  and  alio  of  alienation  to  the  ufc  of  alienor 
his  heirs,  or  to  the  ufe  of  the  kft  will  and  teflament^ 
or  as  jointure  to  his  wife. 

'  iVlr.  Bc'aicroft — The  qiieftion  fubmitted  to  the  court  is, 
whether  tlx:  cufbom  frt  forth  on  the  ccmizance  is  a<:reca- 
hie  to  evidence.  1 1:*^  culiom  is  i"c:  forth  as  a  ri'nsTal  cullom 
in  the  manor,  that  th^j  lord  is  entitled  to  take  after  the 
death  of  every  tenant  who  tiled  ieilod,  as  above.)  He  *  5-4  ] 

called  many  witneiies  to  prove  the  cuitoni  exaftly  as  it  v/as 
laid.  The  parol  evidence  not  being  full,  tlie  decree  in  the 
court  of  the  duchy  of  Lamajhr  was  produce  !  in  c/idcnrc, 
Aad^  taking  the  cufliotn  as  it  appears  on  the  fai:e  of  the  de« 

.  O  0  cree. 
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crre,  it  will  appear  jfirfl  to  your  Lonlflup,  that  the  excep- 
tion oiily  extends  to  the  lall  inilances,  jrdpectuig  slkn^ 
lion. 

The  fir  ft  words  arc  as  general  ns  cnn  be.  **  Ujxjn  nil 
««  and  e  very  al it  nation  of  all  and  every  piece  or  parcel  of 
«  land,  freehold  or  cuftomary."  And  I  apprehend  ilv.-  rx- 
ception  only  extends  to  the  hift  inftanccs,  wliith  do  not  af- 
fect our  cafe.  As  to  the  exception,  wlierc  there  is  no  bcait^ 
it  is  very  reafonable  ;  but  it  makes  no  jmrt  oi  our  caic. 

Mr.  Juflicc  ytficn — ^Uow  .do  yoa  coii^e  the  exception 
la^  particular  ? 

jinjwer — ^1  he  dccFCC  goes  on  Several  olC^i  firft,  whera 
there  are  two  be.irb ;  fecond,  where  but  one ;  lail,  where 
Bone.  And  then  ic  takes  up' a  new  branchy  r^nd  Ccpmie^ 
the  cafe  of  deaths  or  ^leAation,.  and  of  thih  11  alecs  a  dii^ 
i^nct  Tentence,  and  goes  upon  potnts  to  which  tliis  cafe  of 
ours  does  not  extend — Alienation  .to  ufe  of  aiieoor  and 
his  heivsy  h£t  will  and  fieftanient>  and  ictUemcnt  for  his 
wifcS 

As  to  lands,,  they  except  onTy  me/fte  figniories^  lands  h€4^ 
den  by  knlajti^  fervice^  and  ancient  burgage. 

Lord  Mattsfi^id — I  am  fcnfible  in  poim  of  ferm  the  ex* 
ceptionis  good^  though  there  is  nothing  upon  the  merits. 

There  is  an  excepdon  of  lands-  in  ancient  burgoge,  cf 
tn^ne  ligniories.    As  to  knights  ferrice,  it  is.  at  an  end* 

LeaTe  to  have  a  new  tria!>  en  payment  of  cofis).  aad  that 
the  defendant  be  at  liberty  to  amend. 

Fentcn's  Cafe. 

DECLARATION  futcs  a  debt,  arreft,  and  Uiblcc^ueBt 
efc.inc. 

It  was  objected,  that  ihcrc  was  no  proof  of  the  capir.s  iid 
Jatisfactcudum  delivered.    But  the  mn  ejl  inverAus  retum- 
L  5^5  ]  nuriri^'  was  held  by  Mr.  Jultlce  W ilU.  ,,  the  ^ud^e 

who  Lricu,  ludicicnt  evidenec  agaiiut  the  ihcritt  to  conclude 
knn. 

It  was  fartlicr  infiftcd,  that  here  w^as  no  arreft;  for  that 
no  warrant  was  Uirwn  ;  and  t'lnt  the  perl  "on  who  a^huUv 
maac  the  arreft  was  ion  to  ihc  bailiff;  and  that  tlic  bailiff 
was  within  about  thirty  yards^  but  not  in  fi^t. 
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Under  the  direfBcnt  of  tht  coaH,  it  was  left  to  the 
jtry^^wbo  coaickred  the  ion  u  fliding  dnd  alfiftiBg  his  fd^ 

6  Med^  ail.  No  determination ;  h  was  where  the  bai* 
IHTs  adiftaiit  went  up  Aairs.  The  bailitf  did  not  go  up  fbks^ 
hut  ibid  tt  the  bottom. 

It  was  faid»  that  the  diftin^lion  of  law  fcemcd  to  be,  that 
tlie  bailiff  mufb  be  quodam-mcdo  prefent. 

On  the  obje^On  taken  that  no  w;irr^nt  was  fhewn,  and 
tiiatthe  arrefl  was  not  maJt:  by  any  ilicriflF's  olficer. 

This  it  was  intimated  iiaJ  not  been  fpukcn  to  at  the 
,  triaL 

As  to  the  b.iilifTs  not  being  prcfcnt,  that  there  was  evi- 
dence fufficient  before  tiic  jury  for  tliem  to  ^ind  liim  prefrnt^ 
at  leail  fo  far  as  wis  legally  ncctffhry.  And  that  the  taking 
need  not  be  exprefsly  and  mnnudlly  by  the  bailiff ;  but  the  ai^ 
of  tue  ion  or  ^vant  is  the  a^t  of  the  bailiff,  wittiia  the  fka- 
tute. 

It  Y.  as  urgiied  ab  inconvemeriU  i£  the  do<^hine  (hould  he  . 
held  other \v lie. 

That  there  was  a  calc  in  Se*!lcldy  aiid  in  3  Mzdrrriy  upon 
this  fubjc^rt:,  with  thi*^  dittcrencc  only  in  Salkeld^  that  he 
fays  the  bailiff  wcs  no  way  prelent. 

As  to  non-appearance  of  the  warrant,  if  tliis  had  been  an 
action  of  falfc  imprilbnmcn:  every  thing  muil  have  been 
llri^ly  fNirfuedj  and  the  autlioriry  clearly  ^hrwn  j  butother** 
wife  here,  where  ti  c  flierill  ib^  charged  civilly. 

Lord  Mansfieid^V^^  this  objection  mentioned  on  ib^' 
trial  ? 

Mr.  Juftice  WtUes  faid  he  had  taken  no  note  of  it. 

It  Teemed  to  be  agreed  at  laft,  that  it  Was  cttrfbnif  taten* 
tioned  at  the  trial,  but  not  much  relied  upon. 

It  was  £ud,  that  it  appeared  in  evidence  that  upon  the  [  526  ] 
Inftant  efcape^  Fentoti)  the  bailiff;  faki,  «  Then  I  mjrfelf 
*v  muft  pay  the  debt." 

That  as  to  the  Other's  not  being  prctcnf  ^  .all  evidence  is  to' 
be  coniidefed  according  to  the  pcribns  to  whom  it  applies, 
and  the  manner  in  which  it  is  anfwcred.  If  the  £ither  was 
not  by,  why  did  thejr  not  call  the  (Qn^  and  prove  he  was 
not  ?  If  they  denied  the  warranty  why  not  difprote  it  by 
the  officer  ?  Tiiey  having  done  nothing  to  negative  the  eti<* 
dencc,  it  ftands  in  its  lidl  force. 

Another  counfel  faid,  that  it  appcired,  as  to  the  cifc  in 
3d  Mod.  that  a  verdift  was  given  for  the  plaintiff ;  and  that 
ii  did.  TiOt  appeal  ti^u:  verdict  had  been  complair.cd  of. 

Ou2      '  The 
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f  be  ilicrifi^  has  no  fight  to  fay  to  the  plaintiS*  in  this  ac- 
tlptiy     I  did  not  give  a  wsmoint  in  writings  becaufe,  as  bc-> 

tween  me  and  my  officer,  I  proceeded  as  upon  bis  dilcrc 
«  tlon."  , 

If  he  cannot  lay.  it,  there  is  no  evidence  either  way  ;  io 
that  the  court  cannot  fay  there  was  a  warrants  A  writ  de- 
livered to  the  fliertflC^  and  endorfed  by  the  ofiicei  to  whom 
he  gives  it,  to  execute^  that  proceis. 

Mrv  H^dl/acf^ThBLt  i«  was  very  trae»  tlie  plaintiffs  a{> 
ledgcd  in  their  declaration,  and  were  very  fmdious  to  provo 
an  /mpfki  and  witb  j^afonj  for  if  no  Ic^d  arrcft  no 
cape.* 

«  Now  to  prove  the  arreiti  it  snift  be  proved  either  that  be 
arrefted  perfonally  i 

Or  fome  body  in  his  prefence*  or  by  his  command,  or  de- 
liegated  authority. 

New  to  the  fccond,  no  lefe  authority  tlmn  mdcr  fasmd 
and  feul  will  be  good,  ncr  can  any  man  be  jultitied  for  nuk- 
ing 1  uch  arrvlh 

Your  Ix>rill)»lp  on  {\id\  a  cafe,  properly  before  you, 
wouIJ  I..1VC  ciifch  wl^ed  tlie  prifoncr  ;  aikI  it  Is  itr.nigc  i:  ihc 
ilifrirt  llioulJ  abiJ*:  the  cont'equenccs  of  the  ;:rrcli  legal, 
where,  for  want  of  kgaUty,  tJ4C  priloiier  mult  iiavc  beca 
liikaarged. 

They  are  obliged  to  prore  two  tTiinjrs  ;  authority  from 
the  fheriff  to  tSc  Ir.iilitF,  and  an  arreft  by  the  ion,  im^lcr 
that  authority,  and  m  prelcnce  ot  die  bailiiJ^  or  «Lt  kalt  by 

his 

Could  not  thev  have  called  im  ihc  fhcriff's  olHccr,  to  have 
produeed  tlie  warrant  ?  Then,  u|X)n  a  rcfufal,  they  niit»ht. 
have  called  in  parol  evidence^  to  prove  luck  a  wajr^ani  had. 
cxifted. 

Ikit  farther,  had  they  proved  the  Vk'urrjnt>  I  luboiit»  this 
19  no  arrefl  to  charge  tlie  ihcri tF. 

The  Iheriti' may  authorize  a  bailiff  to  arrcft;  the  bailiiF 
may  a£l  folely^  or  with  others  *,  but  tlicy  mui\  act  under 
his  authority^  antl»  as  1  conceive,  in  his  preieuce. 

The  evidence  is,  that  the  old  man  was  in  the  houfe,  and 
continued  there — And  your  Lonlihip  will  lind  rods  inftcad 
of  yards,  \vl\ich  makes  it  about  two  hundred  yards* 

Mr.  Cox — That  it  would  be  extremely  hard  and  Inconve- 
nient if  this  were  to  bind  the  iherifi  :  >or  that  thi&  man  Aaici  in 
a  didercnt'part  of  the  town  from  the  bailifl}  in  whom  the  flic- 
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irff  placed  his  confi  Jence ;  the  Ton  made  the  arreft  hi  hif 
abfencc,  and  in  an  Impron-r  phwc  ;  iindiio  attempt  to  fhcvt 
JFenton  heard  of  it  till         iimc  -.ifccr. 

Mr.  Morgan  onjcLtcd,  tiuu:  the  authority  being  (jcniandcd  * 
ij  d-: Randan t,  and  none  fhewn,  therefore  the  arreli  b  id. 

6  R^.  54.  It  was refblved,  that  the  fheriff,  or  any  other, 
by  liis  authority,  ouglit  to  llicw  at  whole  fuk,  for  whi^ 
iiebt,  out  of  what  court,  and  whca  proccfs  returnable. 

And  ib  was  Lord  ifoZ/'s  opinion  in  ti>e  grM  cafe  before  ' 
t  him. 

Lord  Mam/isid-^ll\  a  very  hard  action,  and  to  be  fure, 
|n  an  a^on  attended  with  fo  much  hardlhip,  the  jury  has  a 
leaning,  as  far  as  the  juftice  of  the  cale  will  permit. 

One  of  the  obje^lions  taken  is,  that  the  arreft  was  not  Ijy 
the  i(;eriff's  offico*  himfelf,  the  £a):her  being  the  ofiSicer^  and 
jtbe  fon  the  hand  arrefting. 

That  the  officor  mud  be  a  party  by  prefencc,  giving  au- 
thority, or  Ibmc  fray*  »  certain.    He  need  not  be  a£kuaUy 
.  ia  iight.    The  exad  dii^auce  is  not  necefl*ary ;  but  he  moft 
be  upo9  tbat  bufij^efs  at  that  time. 

A  wltnefs  proved  that  he  wei>t  out  of  the  public  boufe  on 
purpole  to  an^eft  Ijinj. 

There  isnp  certain  fpeaking  of  thedi(|ance  at  a  particular  [ 
time  \  only  when  the  witnefs  (aw  him  he  was  about  thdt  di£> 
T^ncc.  Now  a)!  evidence  Is  to  be  weighed  according  to  the 
evidence  prodnced  on  one  fide^  with  what  n^tght  have  been 
produced  on  the  other.  Now  the  fon  was  a  ver Jr  proper  pqr-- 
ion  to  have  been  called  by  the  plaintiflT,  to  have  given  evi- 
dence againil  his  father;  for,  in  lact,  they  have  brdiight  thi? 
evidence  againft  Ftnton\  for  the  bailid'  always  ^ives  fecuT 
rity. 

It  was  very  fairlv  left  to  lUc  jmy,  who  liavc  found  upoq 
"a  cafe  not  prob.ible  in  its  circumilances  :  And  11  we  i^rnnted 
a  new  trial  we  IhouUl  lav  that,  upon  '.he  weight  (A  the  evi- 
dence, they  ought  to  iiave  found  for  the  dcfendant|  which  in 
d'HUnfid  circuniiianr.c;  we  will  not  do. 

As  to  the  other  objection,  I  thinlc  the  return  to  the  writ 
isfu'Rcient  evidence  a':^n!nft  the  rticrift';  for  he  ihcws  there- 
by the  Ciipuis JaluJaiUnduin  was  delivered. 

Mr.  Juitice  AJlon — Phnt  there  was  great  reafon  the  liailiiT 
(hoiud  be  preient,  or  lb  nigh  as  to  be  luppoled  in  readincfs 
loa'51.  Now  he  ni  dit  hive  het^n  out  of  thehoufc  •,  for  they 
in.ike  the  iioufe  Uiree  hundred  yard^  di:la!>t  at  Icail,  and 
he  could  noi.  be  mare — uklng  it  tiiirty  or  forty  rods^-rthan 
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15c  or  100  yard?.    It  is  certain  he  need  not  be  in  figli^ 
caulc  he  may  Ir.ind  to  wauh. 

Mr.  Jufticc  u'l/hhur/l — That  the  arreft  was  good,  thoTTj:*! 
not  by  the  hand  ot  the  \mhS[,  he  being  neai?  enough  to 

That  the  flighteft  evidence  of  the  cxiftcnce  of  a  warrant 
fwuW  have  been  fufficient.  Now  Fentotis  name  ap^x^rs 
indorfed  on  the  writ,  which  is  dated  to  be '  the  cu(1oiti  of 
A«nfls,  iritli  refpe^  to  tbs  pffieer  to^ytWrn  th«y  ddiver 
the  warrant. 

•  Rule  6>r  graadng  a  kbw  trial  Di»eHAaGsi>r 

*   New  Trial. 


A 


CTION  for  breach  of  covenant.    Defendant  re  plies 

,ion fregit  con-jcntiojicm.  The  ciucftion  turned  u;>on 
r(*}).i;r:.  \  and  it  appearing  in  evid  ence  that  there  were  thirty- 
ci?,ht  years  to  run  on  the  premiiils,  out  of  a  term  of  for»y,* 
the  jury  thought  the  injury  . vvai  rather  to  the  pollefllon  than 
to  the  landlord.  They  found  for  the  defcnuHiit  \  whercup- 
on  the  plaiutifF moved  for  a  new  trial :  And  for  the  r»jlc  tiio' 
contended,  That  whrr<  a-;  the  def-^ndant  co\(inanted  to 
I  5^9  3  ^^'^  with  the  pUuitiirto  keep  rhe  iTenii'lc?,  from  time  to 
"  time,  in  good  and  fufficient  repair."  Now  if  the  land- 
lord was  to  wait  till  the  end  of  the  term,  defendant  might 
ailign,  and  landlord  be  at  a  lofs  for  his  rerredy.  That  if 
nominal  i^wxw  ^es  h^d  been  fmind,  f<)  n>  to  cbiige  the  tenant 
to  repair,  it  v/ould  have  nrtn  luthc'^'nt. 

Notice  had  been  given  to  tf  n:inr  t:i  repair.  'I'he  lead,  it 
appeufsfd,  had  been  ft^den  off  tiie  houfe,  and  ti\c  tiles,  to 
come  at  it.  lUit  the  damage  had  been  repaired  in  a  great 
rneafure ;  and  the  jniy  fajd  rhey  believed  there  was  not 
,  hbove  a  Ihilling  d:imn;7es  upon  what  is  left  uivepaired. 
Mr.  Jafticc  Jjlon  faid^  upoi}  fo  fmall  an  ocrafion,  thef 
would  not :  And  the  court  never  was  uibd  to  grant  %  nc^ 
trial*  '   '  ■ 

,  ^ule  difcharged.   Abfent  Lord  Mansfield* 

Whitebread 

*  P'"  n'f  .'m'*  rto';  curat  Tcx- 
.  s      Jr.rcrcft  rcipubiic*  «t  fit  finw  Ilthim. 
'  iudicata  pro  veritatc  accipiiur. 

l*crkalori(iti  eft  ^iiod  i(od  bononim  virerum  comprobatur  cxcinplp. 
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V 

Whitebread  againjl  Brookibanks. 

ACTION  fbr  n;feQn^  Ixad  and  jeceived>  agamfc  an 
excifc  officer. 
ViJeftion,  Whether  the  bounty  to  he  allowed  on  cxporta- 
'tion  was  to  be  clcrcn.iliicil  bv  the  average  price,  IciUcJ  m 
.the  n  .iuiicr  prcleribeci  bv  the  u.;:ute  oi  Lis  prelect  majercy^ 
^or  the  price  at  the  cxporiing  pcrt. 

SjjtcuiJ  Verdi J  that  the  plaintitT  drew  from  maltecl  t\>i  a 
2^00  barrels  of  beer,  \v!\eu  barley  was  under  the  price  of 
twenty-four  iiiiiiiugs  per  c,\ir.rter  :  That  the  beer  paid  all  the 
duties  *,  that  plaintiti'  clninied  to  be  allowed  oiu:  ihlllnj^  per 
barrel  on  exported  bccr  wheii  parley  was  at  or  under  the 
price  above-nitntioiRd. 

The  preamble  of  the  ftstiite  rrcitc!:, 

**  Fur..;inuchas  it  hath  been  fcun^i      expf^rleiice  fhnt  the 
exnortution  of  corn  arui  ijr^nn,  wiu-n  the  orice  thereof  is  ' 
at  a  low  rate  \n         k'ngdom,  huth  been  a  great  advm- 
**  tage,  not  only  to  the  owners  of  laiid^  but  co  the  trade 
/'       this  kingdom  in  general  : 

Be  it  therefore  esnactcd,  &c.'' 
Then  the  ad  goes  on  to  provide,  tlist  wkf  n  malt  or  bar^ 
itj,  Wiocbeto  docainre^  is  or  lhall  be  it  fwr  and  twenty 
•ikuliingi  per  quarter,  or'  under  (and  fo  of  rft  and  wheat, 
mFhen  at  the  prices  in  Ih.*  adt  mentioned  )  In  any  port  or  ports 
fit  thiskittgdom,  or  of  the  dominion  o£  Wales,  every  mer- [  ^^0  2 
rhant,  or  other  pcrfon,  who  fliall  put  on  ihip-board  in  En- 
gl ifh  (kipping,  the  malkr  an4  two-thirds  of  the  mariners  at 
Jeaft  being  tke  kind's  fttbjedls,  any  forts  #f  tht  com  afore? 
faidy  with  tateat  to'  export  the  laud  icorn,  every  iiich  mer- 
chsmty  or  other  perfbny  ihall  bring  a  certifieate  in  writing 
{in  the  manner  the  a£i  directs)  upon  bond  given  of  two  hun- 
dhned  pomuis  at  leaft,  for  every  two  hundred  tons  of  corn  (b 
ihipped,  and  fo  proportional:dy,  that  the  fame  (halt  be  ex^ 
Mrted^  to  parts  be^md  the  ftias,  and  not  again  landed  ia 
Ireland,  Wales,  Guernley,  Jcrfcy,  or  Berwick  upon  Tweed, 
IliaU  be  aUowed  by  the  ^rmers,  commiifioners,  &c.  in  any 
port  where  the  corn  fluill  be  ihipped,  for  every  quarter  of 
barley  4r  malt,  gronrid  or  unground,  two  (hillings  and  fix 
|>ence. 

The  aft  whereon  the  defendant  reds  his  cafe  is  the  tenth 
of  his  prefent  majcfH',  r.        intitled  an  aft  for  rcgiftering 
the  prices  at  which  corn  is  iokl  in  the  I'everal  eou»riies  qf  ^ 
Grc«iL  jbiiUiii,  -and  the  i^u unlit y  c:.porteJ  aiid  imported. 

And 
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jjind  It  recites,  that    whereas  a  rcgifter  of  the  prices  aft 

which  corn  is  fold  in  the  feveral  counties  will  be  of  public 
and  gener:\l  adv^iiUgc,  be  it  enabled,  &c."  And  it  em- 
powers the  julticcs,  at  their  general  or  quarter  iellions,  attix 
the  2yt]i  of  September,  yearly,  to  order  and  direct  w-ek:ly 
return  ;  of  the  prices  of  wheat,  rye,  barley,  oats,  aiidbc:  m>, 
ffuia  not  Irfs  than  two  or  more  than  fix  markets,  and  appoint 
a  proper  pcrfon,  inhalrtant  of  fuch  market-town,  to  ::\r.\zc 
ihch  returns.  And  xhc  lord  high  trcafurer  is  to  appoint  d 
proper  perfon  to  receive  fuch  rciurns,  who  is  to  enter  theia 
in  a  hook,  and  publifh  them,  or  an  abftrnct,  weekly,  iii  the 
I>oiiilaii  Gazette,  and  four  times  a  year  make  certificate  of 
fuch  returns  to  the  clerk  of  the  pence  of  evcrv  county,  Sec. 

And  an  nccouat  of  the  quantities  of  torn  exiv^rred  nnd 
imported  from  and  to  d  ent  Britain  to  l>e  tr^niniitted  r.n)in- 
all}',  and  kept  by  theperion  appointed  to  receive  aui4  publiiix 
tlie  rrJiirns  ot  the  prices  above-mentioned. 

13th  of  his  preient  majefty,  r.  43.    The  preamble  re- 
**  cite;,  that  whereas  the  feveral  a^:ts  of  parliament  hercto- 
fore  made,  concerning  the  duties  and  bounties  rcfpe£tivcly 
**  payable  on  the  importation  and  exportation  of  corn  and 
gmin,  have  greatly  tended  to  the  advancement  of  tillage 
a»id  navigation,  yet  ncverthelel^y  it  having  been  of  late 
•*  years  found  ncccflary,  on  account  of  the  fmall  quantitie!| 
of  corn  and  grain  in  hand|  and  tl\e  (horlnci's  of  the 
«  crops,  to  fufpend  the  operation  of,  thofe  laws  bv  tempo- 
rary  ftatutes  J  whereby  the  bene6t3  derived  from  the  fai  i 
a^ts  of  parliament  have  been,  during  fuch  emergencies, 
withheld  and  fufpended  :  And  wher^  the  regulating  the 
"  importation  and  exportation  of  corn  and  grain  by  a  per- 
ma'ient  law,  under  fuch  general  rules  and  proviiSons  as 
might  reridefi  for  the  time  to  cqme,  fqch  t^porary  lavrs 
unneceilary»  would  afford  encourag^nient  to  the  farmer, 
53^  J  ««  be  the  means  of  encrealing  the  growth  o£  that  ncceflary 
copr^n^odityt  and  of  affording  a  cheaper  and  mcnpe  con*^ 
Aant  fupply  to  the  poor,  and  preventing  abufe  in  that  ar« 
ticl«  pf  trade  I  be  it  ena£ted,  f^c^^* 
Tiie  a£fc  <goes  on»  that  whenever  the  prkes  of  ieveral 
grains,  t^c.  mentioned  in  tlie  ad;  ihall  appear,  according 
tQ  the  methods  directed  by  the  f^y<}ral  a£(s  of  parliament, 
or  after  direftcd  by  the  faid  a<S,  to  be  mentioned  in  the  a<f  ', 
vat.  middling  bL:rley  at  or  abive  tifret^ty-four  IhilUng:^  a  qu;ir- 
ter,  all  duties  and  cu(tom&  payable  rerpe<5tive!y  on  wheat, 
'  ^  barley,  bear,  fiiall  refpe^Uvely  ceatc,  detern.iuc,  and 

be  no  longer  paid,  or  payable,  duriiijg  the  rdp;.6>!vc  tonti- 

noanco 


Digitized  by  Google 


I 


Eafter  Term,  14  Geo.  ^.  K.  B. 

naMiceof  iacfa  Tefpe^Uve  prices  as  sforefaid.  Andcertatn 
duties,  mentioiied  m  the  a^,  are  to  be  in  lieu  i  to  wit,  fix 
pence  p^r  qqafter  on  wheat,  two  peoce  f^ar  quarter  on  all, 
bjirley  and  bear,  ^c.  aqd  ibch  wheat,  barky,  bear^ 
(sfc,  may  be  carried  coaftwife,  and  entered  or  landol  in  any 
oilier  ports  of  tKis  kingdom,  where  the  prices  of  middliisg 
cpTB,  grain,  or  flour,  a^  at  or 'above  the  refpe^ve  rates 
aferefaki,  and  afcertained  in  the  manner  aforefaid;  under 
fuch  regulations  as  at  the  time  of  m«|king  the  faid  a£l. 

That  bv  the  aQ  of  his  prefent  roajcit} ,  the  act  of  U\ 
Af.  is  referred  to,  and  the  exportation  is  regulated  at  the 
prices  at  the  port  of  Londoq,  and  that  .the  uiage  down  to 
1770  has  been  fa,  and  is  found  by  the  verdict  ^  but  that  the 
aiEt  of  177Q  altered  the  rule* 

That  the  regiilering  a6^  of  the  tenth  had  a  different,  ob» 
jeft  than  the  bounty  on  importation  or  exportation— to  fix 
permanently  the  limits  of  exportation  or  importation. 

The        of  the  thirteenth  of  his  prefent  majefty  recites 
the  conveniciu  c  of  a  permanent  law. 

I  ticn  t;i(*  pr.K  Ucai  rule  of  ihc  llatiitc  of  J{^.  ftood  nnnl- 
lerca,  of  cllimHting  the  price  at  the  exporting  pon,  v^iii^ix 
here  waft  London. 

It  \v,is  (ontciided,  that  the  price  of  corn  has  ever  varied 
in  diti-'ercnt  parts  of  the  kin\'df>m  ;  but  it  \v«-».s  not  meant  the 
avera<^e  plr^my  or  fcarcity  ihouid  he  the  rule  of  the  Ivjuiity 
to  be  ;*ilowetl  at  a  particular  pnrt.  That  it  might  be  the 
rule  for  1>oppinL^  cxpr^rtation  in  a  tiifcrctionary  way;  but  till  , 
the  e\  pun  at  ion  vv.i.%  pri^hiBiicd,  the  bounty  annexed  would 
dejHruil  on  the  price  at  tfv".  p?.rrir'^i  r  port  from  whence  the 
l>«ii  ley,  b^ar,  or  other  arcicies  mcaiioiMfd  were  to 

be  expnrrcfl. 

As  to  the  policy,  thnt  if  an  exporter  from  a  picnrinil 
market  were  to  be  confj/icd  to  the  price  at  a  fcarcc  market, 
com  would  remain  a  drug ;  it  would  be  ulMcfs  to  the  owner, 
and  to  the  public  in  general :  Whereas  otherwife  it  migiit  [  53a  J 
turn  the  balance  in  £vour  of  this  kingdom,  M  conunercc 
with  others* 

Tiiat  as  to  any  combmation  which  it  might  be  fuggefrcd 
miglu  take  effe«5t,  ag^nll  thiB  the  parliament  hrd  pri>vided. 
If  the  price  falis  it  cannot  be  raifed  but  by  freih  fiipply. 
When  tlu:rc  is  an  exportation  largely  made  the  price  mui^ 
rife,  and  then  pl|et?e  muft  be  an  importation,  and  the  price 
yill  fink  to  the  fxpO|i:ing  level  again  i  To  that  the -evil  will 
core  itfelf. 

That 
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'  That  if  rhc  crnde  commcdit)'  b  bciic^ial  to  a  cenuag^ 
ehd  nation,  the  nianirfii^hii^  imi^l  bt  a  great  deal 
beneficiat    Dot^  large  tip6xi  the  ma!t :  on  the  beer,  iwtav 
made }  and  2  great  mdtitiide  of  hands  eac^iloyed  ia 

■workmgof  k. 

.  If  the  tenthrf  1usprefent«a)e^kasi  snde  no akeniicRi; 
if  the  thirteenth  refiimes  <he  former  wifelf  eftaUifliod  r«le^ 
the  phintifF  is  entitled.  -  It  would  be  way  h»df  witkodt  aa 
exprcfs  alteration ;  that  a  man  flioold  be  working,  at  a  great 
cxpencejk  with  inch  an  unceitajnty  mhQ  flMmld  feap  file  ^ 

That  the  candonr  of  the  comfrafllonert  of  excitfe  wat 

t»      acknofdcdged^  in  putting  the  pkuntifF  to  this  ca^ 
tray  of  trial :  And  that  they  hoped^  from  the  jnlBce  of 
€(3ioTt^  that  he  UtoaM  recover  by  it*  ^*  Pawnftrt  arguoi 
ibr  the  plamtrff. 

Lord  Manrffh^Yon  hvre  omkt^  ftating  this  in  tht 
fpccial  verdict  i  though  I  thought  it  had  bcc;j  bv  corif  r.t, 
as  voLi  fuv.  As  the  verdict  ftai^ds  die  a6lion  could  i.ot  be 
mnintiiinL'd.  Commifhoner  taic/^:^  z.:,  inoney  due  to  t]ic 
»  rown.  ft  is  error  np<»r.  tb.e  fpecLtj  verdicr,  which  might 
have  been  cured  by  word*;  of  r onions  infcrtea.  You  c.m't 
huvc  uu  aciion  of  this  nature  (but  on  payment)  agaiui^  ai^ 
officer. 

Mr.  Juftice  j4/Ion  faid,  that  it  did  nor  appear  wiicrhcr 
this  v/as  ftrong  beer  or  iinaU,  and  the  bounty  was  aliowc4  ^ 
ojily  on  the  Ih'ong. 

Mr.  Juilice  WiiJej  fecmed  to  propofe  an  amendment  bf 

con  l  ent. 

On  the  ether  fide,  Mr.  Serjeant  I^A^-^-That  this  it 
not  tliC  c.Jc  c'f  corn,  but  beer. 

The  hrCi  acr  of  jMrlinmcnt  n;  ntrial  to  be  conlidcrcd  upon 
this  fubi  x't,  iince  the  ibitute  ot  IV.  is  the  firft  of  G.  3. 
which,  though  it  refers  to  the  iirft  of  3.  does  not  dto^ 
an  exprcHion  whether  at  the  pnVe  of  the  port  of  exporta- 
tion»  or  at  tlie  average  price.  But  tiH  the  tenthi  I  will  take 
for  granted,  it  was  bj  reference  confined  to  the  patt  of  CK* 
portation. 

But  at  the  making  of  the  latter  a^  the  legiflatiire  paw 
ceived  the  inconvenience.  The  price  from  the  place  of  ax- 
portation  would  be  a  very  uncertain  groand  of  the  bounty ; 
there  might  be  a  very  good  market  in  London ;  there  mig^ 
be  a  glut  of  com  i  they  might  be  obliged  to  iink.  the  price; 
And  then^  on  this  con(lru£tion  for  which  the  phunfeiflr  cm* 
tcndsi  they  might  be  at  liberty  to  export  with  the  eocoofage- 

meoi 
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nent  cf  a  Vmnty,  and  great  quantitRS  ixii^t  be  exportedf 
•while,  in  the  mean  timei  there  might  be  a  great  fcartity  of 
corn  in  the  other  parts  of  the  kingdom* 

Lord  Ma/rsfolJ^'Docs  the  tenth  of  this  king  wj  the 
bounty  on  corn>  according  to  the  average  price  ? 

An^rer — Mo,  my  lord :  It  alters  nothing. 

in  anfwer  to  thefe  objeftion$  it  was  contended,  that  aver* 
ag:  price  wa5  merely  an  ideal  price :  That  though  the  v£t 
ioci'  not  fpeak  of  the  price  of  the  beer  itfelf,  it  l^H;aki  of 
the  commodity  from  which  it  is  miled. 

I'll  it  the  ndt  of  the  tenth  of  his  pi  cllnt  n^ajcfty  is  merely 
an ''cr  of  enquiry:  \''.«ries  no  pricf  rcluiiuis  no  bounty  | 
jTic'ikfs  no '.litL'iMt ion  oi  .iiiv  \  i\v  c\\ii\urT, 

'l  luii  by  tlic  13th  they  found  they  had  gained  the  clear 
exporting  and  imporiinp  rules. 

That  if  the  confh-nCt'on  contended  for  againft  the  plaintiff 
to  prevail,  rirhcr  -.i  v^?ri  luon  in  the  act  ot  procl.im.iiion 
iliOiiki  h^ive  iv-cn  innJo  j  lur  that  otherwife  the  exporter 

brewing  to  a  lols,  expecting  profit. 

Lord  Alnrrfi/f^l — My  only  diinr  ulty  is,  to  fee  the  gi-ouTH! 
on  which  the  exciie  has  gone :  i  mean  in  varying  the  lorincr 

yia^^e. 

By  the  acI  of  King  William^  giving  a  bounty  on  the  ex* 
portation  of  com  at  fiich  a  price,  the  rule  is  by  the  export* 
Ing  port. 

The  aft  cf  the  firft  of  the  prcfcnt  king  has  beez)  goveuied 
by  the  price  of  barley  at  the  port. 

The  tenth  goes  on  a  very  different  ground  ;  but  whether 
politically  or  not  has  been  iince  doubted,  and  it  is  not  mate- 
rial to  fay. 

The  pariiamept  determined  to  fee,  perhaps,  Iiow  far  ex- 
jwrtaticn  or  importation  might  be  allowed}  and,  j)crhaps» 
to  make  new  i»wrs. 

Then  the  13th  determines  the  price  of 'barley;  :ind  the  r 
boonty  npon  beer  is  to  he  governed  liy  it* — ^If  the  parliament 
had  meant  to  make  a  di^rence,  It  would  hai^e  coft  them 
bttt  three  words ;  they  could  have  fald  ^  the  average  price" 
was, to  regulate  the  bounties. 

The  revenue  laws  are  generally  attended  to.  They  "have 
find  no  inch  thing.  If  tne  original  rule  was  (as  admitted) 
by  the  port  exporting,  I  fee  nothing  fince  that  can  have 
toiedtt. 

Mr.  Jultice  JJhn  oMerved,  that  the  nile  tm  according^ 
to  the  ftatute  of  J  W.  which  was  recited  by  i  G,  3.  Then, 
k$  to  the  a6b  on  the  loth  and  J3ih^  what  has  a  man  at  the 

port 
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port  of  London  to  do  with  knowing  the  average  price^  o£ 

barley  r 

The  fame  words  to  receive  the  fame  conftru^ioiif  if 
noUiing  appears  to  alter ;  vrhich,  I  cozifeis,  1  am  not  inge- 
nious enough  to  find. 

Mr.  Juftice  WUleSi^T^  tl|e  I3thpiirfucd:  the  former 

nilc. 

Mr.  Juftice  A/bhutfi-^IhsX  the  cafe  would  be  the  fame  as 
a§  if  it  had  arijfen  a  year  after  the  iirft  of  the  piefent  feing^ 
which  b  evidently  governed  by  t)ie  of  aiid  iiothijig 
iince  which  can  vary^ 

C</rf4— Ton  mxxCt  take  it  by  confeht,  without  exception 
to  the  form  of  the  a£tion,  ok  the  circumftance  of  its  not 
being  fj|id  whether  (mall  beer  or  ihong.  I  location  it  Ib^ 
the  fake  of  the  precedent:  For  it  would  be  attended  witli 
^tecrible  inconvenience^  if  an  a^lion  for  money  had  and  re- 
ceived could  be  farougiit  ^ga^nil  aQ  oi^cq*  a^ng  iinder  thefi: 
circufnf^ances. 

Note,  For  ftatutes  refpe^ng  corn,  vide  51  3.7?.  6^ 
mnno  1266*.  34  Ji,  3.  c.  20.  1^2  l\  6*  M.  c.  5.  17 
j^,  2.  c.  7.    4  //.  6.  t".  5, 

At  what  prices  exportation  to  be  pcririittcd,  vide  i  >  H. 
6.  c,  1.  anno  14?^.  which  allowed  exportation  when  it 
at  fix  ihtilii.^-,  .uiu  eight  |>ence  a  i^uarpe?*)  ^nJ  baritry 
three  fliillings,  which  is  rather  Id's  than  a  fixtli  p.ii  i  of  ihc 
price  .it  wliii  h  wijcnr  is  forbidiicn  to  be  exported  by  the  I  ^th 
f^f  his  prclliit  maieny;  and  ratiier  ids  than  a  Icvcnth 
of  the  price  at  which  barley  is  ]>crniitted  to  be  exported  (>▼ 
the  fame  acl  of  his  prcfcnt  majclly  ;  *So  great  »u  ed'ect 
l>een  pro'lm  c  I  in  years,  by  the  cncreafe  of  fpecic,  nnd 
Ciihcr  cauics,  in  lowerino  the  value  of  money;  and  lb  little 
at  the  lame  time  doe^i  the  relative  value  of  wheat,  compared 
t  535  ]  witli  barley,  appear  to  have  altered.    Vide  alio  20  //.  6. 

c.  <5.  23  H.  6.  r.  5.  c:  6  K.  3.  r.  14.  \  2  P.  ^ 
c.  5.  And  it  is  very  lurprizing,  th.n  this  laft  ftatiite  ap- 
points prccifely  the  fame  price  at  wiiich  cor  n  m^y  be  export- 
ed as  the  15  //.  6.  c,  2.  had  done,  Ax  and  eight  pence  per 
€paarter  for  wheat,  and  three  for  barley,  at  tlie  dillance  of 
1 1 8  years  from  the  itatutc  f)f  H.  and  not  more  thaa  219 
from  tl\e  13th  of  the  preient  reign.  This  no  di^erence  in 
the  firrt  period,  and  a  ditiercnce  of  fix  to  one  in  the  lattCTi 
within  I  '  than  double  ti\e  I'pace  of  tjme«  I  fuppofe  mtift 
be  af bribed  partly^  as  to  the  formcri  to  the  plenty  ami 
cheapnefs  of  com»  which  the  politic  expedient  of  Henr^ 
the  Seventh}  in  encouraging  finaV  ^arnui,  had  produced  1 

and 
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ftnd  in  great  meafiirCy  to  the  kttcr,  to  tlie  vnd  introduc- 
tion ok  commerce  in  the  reign  of  Qu^een  E/izalii/j^  and 
iince,  which  has  ib  exceedingly  diminiihed  the  value  of  xno-^ 

I  Eliz*  r.  1 1. /I  1 1*  makes  no  difference  as  to  wheat,  but  ' 
as  to  barley,  imrs  thje  ftandard  of  attowing  exportatbn  to 
the  5  th  and  6th  Ed,  6.  which  had  placed  it  at  3s.  4d. 

5  EIn.  c»  5«  entitled  an  a£l  touching  pditic  coniHtutions 
for  the  maintenance  of  the  navy,  advances  the  ftandard  of 
exportation  to  ten  fluUings  for  wheat,  and  fix  and.  eight 
pence  per  barley :  So  that,  as  to  barley,  it  dcnibled  in  only 
five  years  j  and  of  wheat  it  raiied  the  ftandard  of  exporta* 
tioa  one  fourth :  And  the  relative  value  between  them,  11^ 
ftead  of  two  to  one,  and  rather  more,,  appears  to  hasre  ftood 
at  three  to  two.  Thh  was  in  the  year  1562 }  but  in  thirty- 
one  years  after,  anm  1593,  the  ftandard  fi>r  exportation  of 
wheat  had  doubled,  and  was  riien  to  twenty  iliilUngs',  and 
birley  was  nearly  doubled,  for  from  Ux  and  eight  pence  it 
Was  Tiicji  io  u\w:[\'C  IhilUngs.  '       •  , 

In  i()Qi^t  iuur  ycdri  .iticr  the  fi't.il Tifhmerit  of  the?  Eall 
India  company,  1  jfu.  i.  c.  25.  /.  26.  iltc  Uaiiuaid  fur 
wheat  rule  to  twcnty-lix  Ihillings  und  eight  pence,  (an  cn- 
crcale  of  above  one-fourth  in  thntccn  )cjlt^)  and  barley  to 
fourteen  IhilHnws,  which  advanccii  the  ftandard  of  tl"vat 
.  one-iVvonth,  and  brought  thjir  relative  value  pretty  near  to 
tlie  old  proportion  of  two  to  one, 

A'!m  162;^,  in  nineteen  years  more  the  fi-indard  of 
wheat  was  carried  on  to  thirty-two  iiiihingH  per  tjuarcer,  (an 
advance  ot  one-lixth)  and  barley  to  llxteen  lliillings,  (an  ad- 
vance of  one-ieventh)  and  their  relative  proportions  Hood 
now  prccifcly  as  two  to  one,  as  they  had  dauv  In  the  4  ^  > 
£dw.  6.  and  as  they  had  nearly  doi^c  in  1 5  i  J.  6.  In  3  Car.  ^ 
i,c,  24.  it  ftood  unaltered  ;  there  was  but  four  years 

between  this  and  the  precedent  ftatutc ;  but  in  live  years  of 
Queen  Eiiza^tS'i  reign  how  great  the  variation  is  already  re* 
nKirked. 

But  in  12  Cor.  2«  c,  4.  fee.  1 1.  jfnno  1 160,  we  find  the  ^  ] 
ftandard  for  exportation  of  wheat  at  forty  Shillings,  and  for 
barley  twenty  *,  fo  that  in  thirty-feven  years  the  ftand* 
ard  of  wh^t  had  riien  near  one-iburth,  and  of  barley  one 
fourth  above  its  former  height :  And  in  one  hundred  and 
eleven  years  from  4  ^  5  i?.  6.  it  had  rifen  as  to  wheat  to  fix 
tunes,  and  as  to  barl^  the  fame.  And  by  Car,  2. 
r.  7.  anm  1663,  entitled  an  a£t  for  the  encoiuracement  of 
trader  the  ft«odiii:d  of  wheat  ftood  fo  Ugh  as  forty-eight 

ihtUiii^ 
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fh;l.:^^gs,  cr  fcvcn  tir.ics  the  rtnTidarJ  of  i;  H.  6.  nnd  !»ar» 
Lwcuty-ci^ht  or  above  eight  times  liie  lame  UAiiUja. 

Cole  agmnfi  Ingold< 

BiH  ^  ExthangK 

ACTION  upon  a  bill  of  exchange  hj  the  drawee  of 
a  promUlbiy  note  againft  the  acceptor. 
UbjoStion  uponxleaiiJiTer  to  the  firft  count  that  a  drawee 
upon  a  bill  of  exdrmf  e  xtatf  come  hicbrfee  againlt  the 
acceptor ;  but  it  ittuft  be  nrhen  acceptor  has  efie£b  of  dfaw 
cr  m  hit  hand^  as  acceptor  is  catided  to  recover  over  agauift 
^nnrerif  netikisfied. 

Ob  the  other  iidc  that  the  coitnt  irai  good»  and  they^  were 
going  to  argue* 

Lord  Jftffl^^Ri^Nodiing  m  it :  The  sicceptor  fays  he  \m 
value :  and  if  he  has  not  effisfb  our  fatw  is  very  good^  he 
will  not  recover  on  the  bare  iignatore*  I  don't  kjoow  thit 
^  VALUE  RBCEZVEXI^  was  neccflary  upon  the  count ;  primi 
Jme  acc^ance  is  evidence  of  value  received ;  though  yod 
may  ihew»  as  In  all  caies,  whf  the  pkimiff  is  not  Intitled* 
Upon  a^ion  on  the  cafe,  the  plaintiff'  mnft  ahrays  lecow 
upon  the  juftice  of  his  caft.*  Don't  you  bring  a  thoufand 
actions  upon  a  promilfory  note,  and  they  fliew  there  was  no 

that  the  plaintid;'  had  iK>tice  there  was  no 

consideration. 

Note,  The  do6b*in€  of  bills      rxch.ings  bein<T  tmpoi  t^i.r 
and  in  frequent  ulo    I  hope  I  iliail  be  exciitrJ  in  adding 
the  following  note  concerning  it,  coniiUing^oi  ruics  coikcted 
from  dccifions  in  the  books. 
J     InJorfce  of  a  bill  of  excliange  may  he  :i  witncf*.  For 
<  mere  indorfement  of  the  name  only  does  not  transfer  pro- 
perty.   Vide  Salh.  130.    Ltirm  v.  Haynes,  Pnfch,  1  jInn, 
B.  R.  and  vide  Jupm  Qiark     Ftgot^  Saii.        8.  3* 
'  to  the  iamc  d^d,U 

m 

•  Sum  jura  r-nt  formulx  de  onmihun  rebus  conftitut.T  ne  qui«  im  ia 
gciierc  injuria,  aul  utione  ac^iouit  citiu-c  polIICi  npi'^^^ilx  lunt  cmm  ex  unittt 
cujufque  <lainno,  dobre^  iacominodo,  cauamitatCt  injuria,  pubQcc  a  fncto* 
J  r«  fonnul;e  ad  q\ia^  { :iv:»ta  Its  iccommodatur  V'uk  the  p^tiTage  of  Cicrm 
pro  Roic.  cited  in  the  motto  to Uw  ad  of  Hi«  OidoeuM  vm  tlK  Lttt 
ud  CoJijditution  of  Fngi»nd. 

Adio  ^d  I'l  i v;Uaui  litoa  cx  xquitatc  kgU  aLLomracdaita  t^nx.  adio  cafvf 
Hdftratibos  difiuir  fonper  ^ut  juflitia  ex  .t^uu  et  bontf  |cmpcia£a  peflihti 
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Bill  thus  '*  pnj  ro  m-;  cr  ord^**  h  a  bill  of  czchjKigc 
without  more  it  accentcJ.    Si-d  vkJe  cale  beiow. 

Jjutlaw  CiifSy  Tr.  i  ^-In;:.  B.  R.  Sr^lL  ii,c.  Declara- 
tion on  tirit  bill  want  of  averment,  that  2d  and  3d  not  paid 
would  be  fatal ;  but  lhall  be  aided  after  vcrdidt.    i  Sa 'k.  i^o* 

Of  foillj  of  exchange  that  they  need  not  be  llsunped. 
Vide  5  ^6  f^.      M.  c.  zufec,  5, 

inland        protefk  for  non-payment.   Vide  9  ^  10 

Protcil  needs  not  be  fet  forth  in  the  declaration.  Salh 
X  3 1 .  Mk*  2  AnHrn  Bm  JL  Borough  v.  Ftrkms*  6  Mcd»  8o» 
J).  C. 

For  non -acceptance^  vide  3^4  Ann*  c.  ^*fec*  4.  vluclk 
a£l  gives  the  like  c^£l  and  remedy  to  promiflory  notes* - 

Bill  of  exchange  is  not  difcharge  of  a  precedent  debt« 
uile&  it  js  part  of  tlie  contract  that  it  ihould  be  ^o^Chrke 

Mundat^  3*  J^.  ^  M*  Saik.  124.  Bot  by  the  laft  men« 
tioned  a£t  it  is  non-payment  unlets  acceptor  takes  doe  oouHe 
10  obtain  payment,  and  make-  his  proteil  as  there  provided* 
Vide  fee.  7. 

B31  payable  to  A*  or  bearer  not  a(?lgnable  to  charge  the 
drawer ;  taut  good  as  between  indorfor  and  indorfee^  and  the 
indorfement  in  the  nature  of  a  new  bill.   Drawer  of  a  bill  is 
a  merchant  pro  ifiS  vice  and  for  that  purpofe.  IMgjtf 
iiewird,  PafcL  iW.tsf  M.  8aik.  125. 

But  pueri  as  to  the  5  th  point  of  a  general  ineUbitaius  not 
lying  upon  fuch  bill  of  exchange  for  want  uf  confideration 
averred^  and  its  being  but  rttidum paBum ;  for  though  a  pro- 
tnifc  bv  parol  witlioi.r  confideration  is  but  nudum  paclum^  ^ 
and  will  not  bind  in  law  (Vide  Doctor  -avA  Student.) 
Yet  when  it  is  cloathed  in  writing  (I  do  nut  mean  by  deed; 
the  law  will  fee  fufiicicnt  certainty  and  will  enforce  the  pay- 
ment. Vide  the  cafe  in  Sir  Jar.ic^  Btirrmvy  of  P'tllans  and 
R^je^  V.  Van  Merop  nnd  }-hpk:/>Sy  ^mX  the  whole  dofhrine  "very 
fully  and  excellently  laid  down  from  page  1670  to  i(5''2. 
And  upon  the  authority  of  that  cafe, one  limilar  was  deter nua- 
cd  a  term  or  two  ago,  which  T  p^opofe  to  infcrt  in  its  place. 

Acceptance  of  a  bill  by  one  p  irtntrr  binds  both,  if  it  con-  Q  Q 
rrrns  the  joint  trade  >  otherwiic  not.    Finkey  v.  Holly  8alL 
126. 

That  indorfor  is  Hable  only  on  default  of  drawer,  refi)lved 
hy  Ho/t  Chief  Jufticc.    Mic.  10      3.  ihiilem. 

Drawer  not  chargeable,  unlefs  he  hath  notice  of  drawee's 
non-payment  in  a  convenient  time.  Alien  T.  Dockwn^ 
Mk*  10  fr*  3.  Tr€^  Chief  Jnfticc,   Soli,  127.  ^^^^^ 
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Promifc  to  pay  J.ruiidt.rr,  i;:  tUL:  altvT  rhc  d:iy  p^.ft, 
ininolliblc:  Yet  it  ih.dl  be  performed  cxprci to:  it  operates 
as  a  general  proniife  to  pay  tlic  money,  jiuiy^/i  v.  Pi^ct. 
10  JV,  3.  SaiL  127.  And  vliie  Miijyrds.  iVaUksi*  IZ  iV* 
3.  Salh,  129. 

Pnfrh.  I  r  W,  3.  IT  by  /.W.' Chief  Juftice,  that  on  an 
aflioM  on  a  bill  of  occiiange  there  was  no  nccci  tn  prove  the 
drawer's  hand  \  becauie  if  the  ibiU  was  forged^  Itili  indorfor 
was  bound  to  pay  it. 

i5at  2dly,  the  plaintiff  muft  prove  !.c  demanded  of 
drawer  or  drawee,  and  he  refufed  \  or  that  he  fought,  an4 
could  not  find  him.  , 

3dl}ry  That  in  a  Convenient  time;  whicht  for  fordgo 
blllsi  he  hdd  to  be  three  days,  and  no  albwance  for  Sm^ 
days  or  holidays. 

4thly>  That  in  faimefs  he  fhould  give  notice ;  and^  as  iC 
now  feemsi  in  law  he  muft* 

5thly^  Demand  muft  be  proved  fubfcquent  to  indode* 
mcnt. 

6thly,  That  if  a  man  indorfes  on  a  blank  bill,  he  puts  i: 
in  the  powcf  of  indurfcc  to  make  what  u\c  of  it  he  choofcr, 
cither  as  an  acquittance  to  difchargc  the  bill,  or  as  iui  ac* 
ceptanrc  to  difcharge  the  indorfor. 

7thly,  That  in  bills  purchafcd  by  difcount,  bill  payable 
to  y^.  or  bearer,  is  an  abfolut^  purcbafe  j  but  to  A,  or  order, 
niyj.  iTulorfl'd  blank,  and  filled  up  with  .m  afrignmcnt,  irdorior 
ir.uft  \\  II  r  lilt,  as  if  no  difcount.    Lambert  v.  Packn  ii  H\ 

Declaration  againik  drawer  good  without  an  exprefs  pro^ 
mifc ;  for  there  is  an  implied  promife  in  law.    Star]^  v. 

CL'cfcman,  il  WT,  3.  Salh,  128. 

Clork  V.  Martin,  and  Fol/ct  v.  Pear/on.  Seli*  1 29. 

Theie  two  cafes,  a  promiiTory  note  not  binding  before 
the  ilatute,  fcem  not  to  have  been  law,  and  the  principle 
€X  nudo  paBo  tion  oritur  affia  miilaken/  v.  fvpra  to  the  con» 
trary  of  thoie  cafes. 

CouHe  of  foreign  ulance  muft  be  averred  upon  fordga 
bills.  Sail,  131*  Btichiefv.  Camhelh  HiL  7  Ann,  B. 

A,  indorfes  notes  in  fatisfaftion  of  a  debt,  which  notei 
are  accc[ited ;  and  before  receipt  of  the  money  drawer 
bicaks;  iuaui  for  lliall  be  liable,  and  nut  iicccptor. 

And  by  general  law  every  indorlement  i.s  a  new  bill,  ^nd 
all  and  every  the  inuorlLrs  are  liable  as  a  new  drawer;  but 
that  by  cuilom  the  indorfor  niay  he  only  liable  on  Jdaukoi 
the  firfl  draw^. 

Indorfor 
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Indorfor  is  not  difchargcd  but  by  vtdml  payment  j  or  neli 
^ieft  or  de&uk  of  iodorfcc  to  receive  in  convenient  fiai<i 
which  in  foreign  bilk  was  lietd  ufually  three  days,  and  that 
k  ought  to  be  the  forine  of  .kiland  i  but  that  thb  would  var^r 
according  i6  the  tt(age  anioiigft  traders,  and  the  drcuai^ 
Dtances  to  be  coniidcred  by  the  iurv. 

And  laftly,  that  affignment  of  ilote  payable  to  with' 
but  the  words  or  wedstf**  •thal'ges  indoffor,  and  hot  l^e 
drawer,    ^iilltt  aL  v.  Lttois,  Sali'.  132; 

Indorfor  makes  hlmfelf  liable  in  the  farhe  manner  as 
drawer  i  and  therefore  no  lieed  to  di  tr  that  money  was  de- 
manded rigainft  di*aWer  or  firft  iiidorfcr,  la  ui  Jci  lo  charge 
a  Iccoiui.     iLirry  v.  Peint^  5"r.  9  ^4f!-e. 

On  an  action  on  abili  of  exchpnire  it  is  not  ncceitary  but 
rather  fuperlluous  to  fet  forth  the  cuilom  at  large.  5^^r 
t.  D'lhk,  Ray,n\  17^.    8^9  W.  3. 

Note  navtiWc  to  A.  or  bearer :  beai-cr  cannot  maintain  an 
hif^ion  in  own  name,  becaiile  of  the  inconvenience;  for 
then  any  who  linds  it  niight  j  otherwile  of  note  payable  to 
A.  or  order,  for  that  is  certain.  Nicboifm  v.  Scdgewkk*  p 
IK  3.  C.  B.  Raym.  180. 

Special  cudom  of  merchants  ought  to  be  pleaded  on  ac^ 
tion  on  a  bill  of  exchange;,  otherwife  of  general.  Meiiqfis 
V.  Hefttr.  Raym.  28oi    9  Ir.  3. 

Bill  not  inddrfabie  of  part  witliout  acknoWtcdgitig  fatis^ 
bfkioii  of  the  reft ;  for  a  man  cannot  apportion  a  perfonat 
contrary  to  .make  a  niaii  liilble  to  two  a^tms,  where  hf 
law  he  vas  liaHle  td  one  only:  '  ticnakim  t:  Cardj>  Mk.  10 
3,  Raym  ySo*  Sfdv*  Wfgerjl^i  and  ^mr.  214. 
which  feenis  to  the  contirary>  >  ■  ■  Before  declaratk>n  of  ac-  [ 
ceptance  the  bill  was  due,  and  evidence  of  acceptance  after 
the  day  of  payment.  Plaintiff  fhall  not  recover*,  for  his 
evidence  does  not  maintain  his  cafe.  Jdiljjn  v.  Pigpt* 
Rapn.  364. 

Indoril'L"  of  a  bill  receives  mdiicy  for  it ;  this  is  a  fale  of 
the  bill :  But  if  he  had  indorfed  it,  he  would  have  become 
a  new  fecurity.  (rovernor  ami.  Cctnpntty  of  ihe  Batik  of  EiH 
^laftd  V.  Nrtvnham,  EoJl\  \i  W.i,  Rnym.  443. 

Of  days  of  grace,  vide  Muiford  v.  IVakot.  Raym.  ^74. 

No  proteft  for  non-payment  before  the  day.  Anon. 
Rjffm^,  743.  But  for  better  fctu^tty  it  may.  if  indorfee 
accepts  the  fmalleft  fum  from  the  acceptor  he  tan  neVqr  re^ 
fort  to  thednwd*.   Tajfel  y.  Lnmsi  Raynu  743; 

*    P  p  A  foreign 
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A  foreign  bill  ought  to  be  protcftcd  on  the  uH:  d2j  of 
payment ;  or  if  the  an  iioliday^  then  on  the  ie- 

cooil  of  the  three  days.  Mid. 

Bill  payable  to  A*  or  order  held  not  a  bill  of  exchange  bf 
Xord  HoJr,  Raym,  757.  Cltrke  v.  Martin:  But  i  take  it  this 
is  not  now  held  to  be  law^  but  the  contrary. 

A  ierrant  cannot  receive  a  note  mftead  of  money,  with* 
<nit  his  mafter's  conient.  H^ard  Bvans^  Tr*  2  Am* 
Jtam*  930. 

A  bill  {>ayable  upon  a  contingency,  not  a  bill  of  eauhange; 
for,  to  be  a  bill  exchange  it  muft  be  negotiable.  Vide  J^^nf 
and  others  againft;  HerU.  E.  10  C«  i^jivr.  1361*  So  if  out 
bf  a  particular  fund.  Bid. 

PromifTory  note  to  be  accountable  to  A.  or  order,  fir 
icol.  vahic  received,  held  a  good  bill  of  cxciiSdigc.  Af^ris 
V.  Lll,  L.  I  I  (7.  Rtiym.  1 396. 

So  to  pay  I  oil.  value  received  of  the  pretnlffcs  in  Rose- 
mary-Une.    Burcheli^s  csi^c,    Alic.  2  G.  2  Raym,  I>4^. 

Bill  to  pay  out  pf  fifth  payment  ifrhcii  it  fhoiiki  become 
iluc  hcid  not  a  good  bill  of  exchange.  Ht^dock  and  Ljmb, 
M'  3  G.  2.  Rnvm,  1563. 

Declaration  need  not  aver  that  defendant  figned  the  note 
[or  bill.]    Ell'ici  v.  Copper.  AL  11  G.  Raym.  i^'}6* 
J     ProinifTory  note  jointly  or  icverally,  in  the  alternative 
held  bad,  M,  2  G.  2.  Raym*  1544*  AV^?/^  and  Ovington. 

What  will  amount  to  Acceptance.  IViikinfon  v.  Luti^gt* 
M.  12  G.   St.  648. 

.A  man  cannot  be  fucd  here  on  acceptance  of  a  bill  of 
exchange  abroad,  after  he  has  been  difcharged  by  the  laws 
of  the  country.   Burrows  v.  Jemino.  3f.  13  G.  2.  2  &r« 

Indoriee  indulges  acceptor  with  jtime;  This  is  at  his 
own  r:i'i['tc,  aud  not  of  the  drawer.  Gee  y.  Br^mm*  Sir.  791. 

Not  neceflary  to  aver  acceptance  of  a  bill  in  wriiiD^. 
*  Eijkinei.  Afurray.  Af,  2  G.  2.  5/.  817. 

Parol  accrpiancc  iiillicicnt  in  ac'Jon  sf^ainfi  acceptor. 
Ehmli'j  V.  Paltr.tr,  J\L  8  C.  2.  Sir,  icqo. 

Acceptance  to  pay  when  goods  fold  held  ^ood.  SiJiiiJ 
T.  j^hl'ot.  K.  14  G.  2.    Srr.  1152.  ' 

Accept.iiHc  to  \)..y  as  remitted  not  good.  Banbury  v. 
Lijjct.  14  6'.  2.    6V#-.  1 21 2. 

fiidorfrr  •  may  be  charqcd  witLout  rcTnrtini:  to  nnlvrer. 
F:r.  .]1 1 .  Brcir.icy  v.  /r^JZ/Vr,  and  a  very  good  rcalon  given, 
that  thi^:  ilcnis  to  have  been  one  of  the  ends  of  naakiog 
them  ailiguablc. 
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,    Contempt  to  take  out  execution  both  againft  drawer  a^di 
indorfer.    IFtfui'jjm  v.  IVitkr.  E.  ?^  G.  i.  Sir,  515. 

The  order  of  an  inJor(ee  iiuy  lue,  as  upon  a  genejal  la* 
dori'ement  tojunifelf.    Achefon  v.  Fountain,  9  G,.  Sir.  557. 

liuereft  on  bill  not  alloivcd  without  proteil.    Harris  F. 
Benfon.      5  G.  2.  5ir,  9 10. 

Where  a  ipan  has  owned  his  hand  to  an  Indorfenieiit  hc 
fiuU  ndt  fet  up  forgety^  by  limiiitude  of  writing.    CoTfer  , 
V/  Lt'  lUanc.  Sir*  1051. 

In  actions  upou  inland  biUs>  brought  by  indoriee  againft 
indorfbi^y  pbintidT  fhoiild  prove  demand^  or  due  diligence, 
to  get  the  money  from  the  acceptor ;  but  he  needs  not  £r(Sta  . 
the  firft  drawer.    Hcyrth  and  Adam/an.    4  Sut^,  675^  678. 

Evidence  of  cuftom  receivable  to  explain  dQubtful'^bivi  [  542  ] 
but  not  to  countervail  efcablilhed.    Edt^  and  anciher  againft » 
Eafl  hidin  Company,    4  Bur,  1228. 

Upon  death  of  indorfcc  the  iiUcrcft  goes  to  his  executor. 

Liil  ui  cxcii.iiigc  forged  ;md  paid  by  drawer  to  in»!orfo, 
on  valiublc  tonfideration,  hc  canuut  recover  againit  indoriee. 
Prut  V.  NcaL-.     4  Bur,  1357- 

To  Jhip  fortune  or  bearernegotiabl^*    Grant  v,  Vau^hoik 
1516. 

Mortgage* 

ON  an  application  upon  the  feventh  of  G.  2.  that  upon  Vide 
payment  of  mortgage-money,  principal  and  ihtereft>  "^^'^ 
proceedings  in  q*e£bnent  might  be  ibdd.  ' 

Againft  the  motion-r-Tfaat  thb  was  a  leafehold  eftatCi 
itibjed  to  a  bond  debt,  and  coniidecable  iimple  contract 
debts  $  which  dlefcended  to  executors  holding  firom  the 
mortgagor :  And*that|  as  in  cafe  of  an  heir  who  was  liable 
upon  a  bond  debt,  applying  to  a  court  of  equity  for  redemp- 
tion, he  would  not  ht  fudc-red  to  redeem  without  paying 
what  was  due  upon  bond  as  well  us  upon  mortgage,  princi- 
pal and  intcrcll,  fo  here,  the  court  exercifing  under  the 
iiatutc  an  equitable  jurillliclion,  would  not  fuffer  the  pay- 
ment of  principal  and  intercil  on  the  mortgage  debt  only 
to  be  good,  fo  as  to  releafe  from  the  mortgage  without  pay- 
ment of  the  debt  alio  upon  bond.  And  that  it  is  fo  in  the 
cafe  of  exccntors  fuccccdint^  a  IclTee. 

The  a(^l  of  parliament  of  7  G.  2.  has  a  claufe,  that  tllis 
power  of  the  court  of  law,  given  by  ^hc  adt,  ihali  not  be 
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Extended  unlcis  mcnrtgagee  ffves  notice  of  what  he  in£ft$  o& 
Applicatioii  upon  motioii  is  not  nocke,  within  the  miuaog 
ct  the  aa. 

The  only  cde  In  a  court  of  iw  was  that  in  &r^»^^ }  ins 

that  of  StaffbriL 

Pr.  Cb.  89.  * 

Lord  iiamfelS-'^nait  U  fhe  vttj  cafe  Strange.  Thqr 
^n\  take  ddbt  upon  bond,  unlds  agalnft  the  hen*;  hiit  no 
two  characters  can  be  more  different  than  ptoxhafbr  and 

heir.    I  don't  fee  that  c^e  would  decide  on  this ,  for  they 
are  very  different. 
[  543  ]      Mr.  BulUr  further  argued — ^That  they  could  not  fee  what 
was  doe.  .  ' 

Lord  Mansfield — I  fbppofe  you  have  the  title  decdi  in 
your  poffcflion,  on  the  part  of  the  plaintiff.  Have  you  ax^ 
cafe  of  taking  debt  againfl  executors  ? 

Mr. ^<i/^faid he  thought  Che  rule fogeneral^  thathedid 
'bot  cite. 

Lord  MamjUld^\  believe  fo  far  othefwifc,  that  it  ha< 
many  qualifications.  What  I  take  fimple  contra^  deUs 
againd  judgment  and  bond  creditors  ! 

I  Teert  Williams^  777;  was  dted.  [Which  js  the  cafe 
of  Colftfum  and  Wim  hy  and  Lord  MacclufiM  is  there  re> 
porte4  to  have  faid^  that  if  teftator,  bei^  poflefled  of  a 
term,  mortgages  tc^  )A*  atid  ailb  becomes  indebted  to  A* 
'  upon  fimple  coOtfa^,  ini  dies  ^  esceeotor,  bringing  s 
bUl  to  redeeiht  ffcall  pay  both  the  mortgage  and  die  debt  by 
iimple  contrii6l»  beciiuie  the  very  equity  <n  ledempcicm  is 
fets  to  pay  fimple  contract  debts.] 

Lord  Alar.sfjcfd  defircd  the  calc  might  be  fent  for  out  of 
Chmcery.  And,  on  looking  into  the  cafe,  ho  it  vns 
confined  to'  the  inftancc  of  there  being  no  creditors  of  a 
fiiperior  nature. 

He  added  farther,  that  the  court  would  fay  on  what 
terms  he  ought  to  redeem;  and  the  terms  would  be jufr 
the  r.imc  as  in  equity. 

Here  is  an  Pltorncy  •,  the  deeds  arc  in  his  poHcfTion  ;  the 
money  upon  bond  j  the  bond,  1  think,  he  ftates  to  be  for 
X      money  lent  to  carry  on  buiind^.   Has  the  bill  been  deli- 
vered ? 

Enlarge  the  rdle  :  Your  debt  is  fufficicntly  fecure.  Let 
the  executors  make  affidavit  of  the  ailets  in  their  hands* 

Mr.  BulUr  deli  red  they  nugbt  know  what  paft,  or  whe- 
ther the  whole  of  the  premifles  was  fid^eft  to  the  moKi- 
gage,  which  as  executors  they  couM  not  know. 

Loid 
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Lord  Mansfield — They  woa't  kt  you  fee  tjicir  tUlc  ttl4f% 
^you  agree  to  pay  the  money. 

Kir.  BuUtr-^ThsLt  thtj  might  ihew  an  abilraftt 

Lord  AfatuJUd— Yoa' WOOL  t  gtt  that  wiMiout  ag^reeing  to  [  ^^44  |] 
pay, 

If  you  find  k  was  money  charged  for  procurement  of  a 
mortgage,  vhkh  was  lus  qwd  mcoey^  it  will  be  very  ftroog; 
tt  wUi  be  like  the  (lory  of  the  man  who  chained  porterafs 
for  the  turkey  yfykH  bis  dient  feot  him  as  a  pi^&iit  out  of 
Jhc  country.  •  . 

Infolvent  A61. 

IN  a  cafe  of  infolvency,  Lord  Mar.sfield  /Iiid,  he  remem* 
bcred  Lord  Hard^^cke  diiedted  the  dty  maribai  tp  fell 
*  his  place. 

[So  that  it  fcenis  where  places  can  be  fold  by  permiOloa 
they  arc  to  ufc  their  endeavour  to  obtain  that  permiiiiony  bc- 
Ibre  they  can  claim  the  benefit  of  the  infolvent  a£k  $  for  the 
a£k,  it  was  obferved,  difcharges  them  on  thefe  terjn^ ;  dof 
in^  an  in  their  power.] 

Inforraatioi;. 

■ 

Libel. 

T  TPON  mpMoQ  foi:  an  mfermatlofl  for  a  libel  publUhcil 
1^  againft  the  Hon*  iSr.  Cbarks  FoXf  on  ihewing  caufo 
to  the  nitf  the  printer  declared  he  was  npt  privy  to  the  con* 
tents,  nor  to  itsibeing  put  into  the  paper ;  and  was  greatly 

concerned  it  fhould  ever  have  been  publifhcd,  and  flopped 
the  file  irnmcdutcly  when  he  difcovercd  it :  And  hoped, 
therefore,  that  the  court  would  not  grant  the  information. 

Lord  Matisff'ld—  It  gocs  for  nothing,  and  would  be  an 
cxcufe  for  all  ibrts  of  infamy. 

KVL£  4U}S0jUUT£. 

■         «         *   ^  " 

Certiorari. 

MOTIOKfoor  a  furtmati  to  remove  an  order  of  feffi<- 
ons,  and  an  order  of  two  juftices  confirming  that 

order*  . 

Obje^n— That  it  docs  not  appear  00  tbe  affidavits  that 
application  was  within  fix  months. 

Anfiver — ^Thc  juftices  arc  fervcd  with  notice. 

Rule  to  flicw  caulc.    But  Oil  its  appearing  by  the  affida-  [  5^5  3 
vitft  dut  it  wu^  z  rule  to  iciaovc  ^  order  of  the  hit  i]uar- 

tcr- 


Eafter  Terni,  14  Geo.  3.  K:  B. 

•ccT'feilions,  and  of  eoiirfe  mtift  liave  been  t^idiiD  Hx 
tnonths* 

4  a 

Rule  ABSOtUTE 


Bail. 


IN  a  cafe  concerning  difdurge  of  bail  the  c^nrt  was  nf  opi- 
pion>  th^^  the  baii  never  went  farther  tiian  as  a  Iccuiiiy 
in  the  original  a(flion.  Therefore,  when  judgaif^nt  cannpt 
be  opened  in  the  origiii;d  acUoiij  the  ball  Ihall  not  be  li^ 
blc.  '  - 

In  the  calc  of  bail  above,  though  you  declare  upon  tbc 
condemnation  m9ney>  tou  never  recover  more  than  tlM 
debt,   '      "   .     •  *         '    •  '  ' 

'  •  Attorney. 

^  ^OTIQN,  that  attorney  fhcw  eaufc  why  debt  and 
V 1  cofts  ihouid  nor  be  recovered  againft  .him  for  neg- 

'     :  ' 
Mr.  Juftice  JJ^o.v — ^We  cannot  make  ourfelvcs  judge  and 
jury  :  An  r.ciion  is  open.    W  e  will  not  try  it  in  a  ll::.. man- 
way,  and  uLc  liic  Jccilion  of  debt  aiA  coiU  in  our  owa 
br  calls. 

Mr.  Jufticc  JJhhurJ] — If  therr  w^re  .iny  thing  comipi, 
that  might  have  been  a  gruuiiJ  :  Ijut  it  is  in  a  jury's  hreaft, 
upon  the  circnmftances,  Perhaps  they  woi  Ul  th/mk  the 
iTi;in  ^v'n(>  was  fued  was  \Yovth  nothing  \  aiul  tlit  rcfi^re  ni>thirig 
tn  be  got  from  him,  and  they  mi^ht  not  niakc  the  atton*cy 
liable  to  tl^  wiioie  debt  and  foils. 


I 


Injunflion  out  of  tjie  Exchequer. 

T  was  cbfcrvedy  that  where  an  i&jpn^on  |s  moved  in 
the  court  of  Exchcauer^  you  n^ay  move  to  try  the  cauie^ 
ilayintr  execution  till  the  meHts  of  the  inj unction  be  deter* 
ipincd. 

Lord  Man.ifit'Id'^'The  gcrcral  injunction  in  the  E!Xcheqiier 
fhtys  trial.  Atid  where  the  defendant  is  bc\oixi  fn%  thcrc> 
though  hiscaufe  were  ever  To  plain,  the  court  of  ]  .Achc^ucr 
•  j»ranted  an  injniidtion  till  !^is  anh.'t  r  i  .  ir  c  in.  Ihc  csct 
tions  to  be  h'lit  U)  K^uiv.c,  (  ircr-aJ.a,  c^r  olfl where,  to  be  r.n- 
fwered.  And  thus,  v  I.ctc  niofb  amole  juftice  cn^^h:  to  be 
546  J  done,  111  the  cafe  of  fon  igner?,  a  nii^n  might  kept  out 
of  the  clcnrcit  and  pUineft  juftice  of  the  cale.    But  of 
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years  the  barons,  1  believe,  have  corrected  this.  And  now 
they  will  not  grant  an  injunftion  in  the  cafe  of  a  foreigno;, 
mUeis  upon  hearing  af&davits  oq  the  merits. 

ON  a  motion  to  fiiew  c.iaic  why  dcfmdnnt  flionld  not  be 
difcharged  on  debt  and  colls  haying  been  paid,  and 
whv  a  common  bail  ihould  not  be  accepted. 

Arreft  on  melhe  proceCs ;  and  defendant  contended  that 
he  had  been  arrefted  again  for  the  fame  debt. 

And  that  he  is  detsdned  in  caftody  contrary  to  an  agree- 
ment of  the  plainti£ 

Contended  on  the  other  hand,  that  they  were  rq>arate 
debts ;  for  that  he  had  ai&gned  his  cficcb  to  the  plaintifi^ 
and  then  the  fame'  day  gives  a  warrant  of  attorney  to  con* 
feis  a  ju  igment ;  whereupon  another  creditor  entered,  and 
had  execution  oiF  all  the  efl:e£b. 

Mr.  Ditnmng^Tha^t  tha  nature  of.  the  fvoceedings  (hews 
the  defendant  is  not  under  an  arteft  for  the  fame  debt  $  the 
one  being  a  joint  aft; on,  and  the  other  a  feparatc. 

As  to  agreement — 1  h.u  on  application  at  judge's  chambers 
to  be  difctiarged,  as  h4Ving  been  iwn^c  uiiddr  arrcil  fur  the 
fame  debt,  he  failed. 

That  the  phintiff  h;;s  only  got  500I.  for  2,700!.  and  has 
no  hopes  of  any  further  remedy,  unlefs  by  keeping  his  fu- 
curity,  and  retaining  the  defendant  in  ciiltody. 

That  the  defendant  is  endeavouring  to  defeat  all  the  ends 
of  the  agreement,  fo  far  as  it  was  beneficial  to  the  plain- 
tiff*, and  to  make  his  own  advantage  of  it,  without  comply* 
ing  with  the  tei;ms» 

That  alf  his  creditors,  as  ^^cU  as  the  pluntid*,  would  he 
dlfjppointcd  i  the  afltgnment  being  §or  the  common  benefit 
of  all. 

That  he  fhould  rather  have  moved  to  liave  difcha«ged  the 
rule  with  Gofts,  but  that  the  pUintifiT  was  already  creditor 
for  fo  hrgc  a  film,  and  far  from  likely  to  recover  the 
whole,  much  lefs  coib :  So  that  he  fieared  that  part  of  the 
motjc^l  would,  be  troubling  the  court  in  vaiot. 

Lord  Mofufie/t^^Vhsre  n  no  difpute  between  the.  parties 
previous  to  tliis  application,  but  upon  delivery  of  the  books. 
Another  thing  fei  up  lincc  is,  defendant  receiving  the  drbr,  [  547  J 
and  orucring  creditors  not  to  pay.    Now  the  only  tijiiig 
fworn  to  (rarther  than  informatioii  ai.d  is  a  lini;!*^ 

ijii. :  And  the  v-rouiiJ,  altjr  ull,  on  which  they  uuk  \/^«», 
llui  the  books  were  not  deiivcivd  according  to  i\ic  .igree- 
m«;nt.    So  Jays  the  plaiuiUl'i  and  on  the  other  lidc,  the  de- 

feiidant 


Digitized  by  Google 


Eafter  Term,  14  Geo.  3,  IL  J^. 

fcndimt  fays  they  'trere;  Imt  the  plamtlff  wottld'  juHt^cm^ 
•  •    ply  with  the  agreement  upon  the  delivery  up^  and  difchargc 

I  think  the  plaintiff  has  been  wrong.    The  defendant 
rnight  hare  been  obliged  to  afccrtain  the  bookis  b}'  a  frhe- 
'  <iule ;  and  farther,  to  have  delivered  them  i7pon  o^ii\\. 

Therefore,  upon  delivering  the  books  before  matter,  upoi^ 
oatl^^  the  (|c(cn4<4^(  i^iouid  be  c|iii:hargf^  ou(  of  a^^fiaSj* 

Blandfoid^iittS^  Frail. 

MOT^Q^f  to  (lay  proceedings  on  1  captat  ad  fitivf^t^ 
dum^  zoA  that  defendant  might  be  difchai^ied'  oat  ti 
cuilody,  for  want  of  pmceduigi  wkhia  two  ternu  aftnp 
judgment.  .  *  • 

This  motion  was  groupde^  upon  a  nile»  T"*^  tenn, 
a  G«  I,  that  prifoner,  if  not.  dechtfod  agauif^  within  two 
terms,  ought  to  be  dHTcharged ;  or  if  dec^ifedj  and  ak>  la- 
ther proceedings  within  thipee  terms;  Or  If  execndon  not 
taken  out  within  twn  term  after  judgment. 

Like  rule  in  the  Common  Pleas,  8  C.  i.  iwdvc  yean 
after  .mother  rule  to  d'ijcb.r.rgc  from  arreft. 

Cafe  cited,  Boulter  and  Schnojiy  defendant  fupcricdcd^ 
for  warn  of  being  charged  in  execution,  * 

Contended,  that  no  party  can  after  a  (upcrfedLiU  be  taken 
in  oiftody,  on  any  after  judgment,  by  an  action  Drought  by 
the  fimc  plaint!^*  upon  tl^Q  former  j^gment.  And  that 
the  praciicv;  was  univcrfal.  "  •  * 

Mr.  Jufticc  Ajhn — Thai  ihc  practice,  fo  far  from  bang 
univerfal,  the  officer  fays  there  is  no  inilance*  And  the 
two  cafe$  from  the  books  go  to  the  contrary.  JknpvdL 
againft  H<nvie/ty  13  G.  2.  never  determined.  Qucition, 
whether  the  body  of  the  defendant  was  liable  to  be  dc- 
laincd,  he  having  been  before  in  cuflody,  and  dilchsu-ged 
out  <^  cxecofion.  Juftke  La  thought  that  his  body  {hcmld 
never  be  li^le  ag^n.  Mr,  Juftice  Dntmfin  dopbted  there 
being  a  judgment  upon  cods  alio,  whether  the  court  oook( 
prevent  ^is  body  being  talm  in  exef:«tion. 
C54B3    Ii^lconfiderof  it« 

Mr.  Juftice  W/Av— It  fi*em9  to  ibnd  uppn  the  fame  rca- 
fon  as  a  fuperfednu  before  judgment. 

Afterwards,  on  tiic  u^th  of  May,  in  tl.c  J..::;e  term. 
Ixjrd  Matisjield — We  have  looked  into  this  cafe  ;  wliich 
was  a  rule  to  fliew  caule  why  clcfcnU-int  ihouiti  not  be  dil- 
*  charged  out  of  - cuAody,  ^c. 
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in  the  cafe  of  Wnght^  admlniftritor,  againft  Kt/wclty  a 
iliilin^on  b  taken  between  execution  upon  inefne  proccfs^ 
iind  after  judgment.  And  the  court,  on  the  whole,  thought 
dcfie&dant  chargeable  after  a  Juptrfdeas  upon  mdhe  pro^ 
ods ;  butQot  after  final  judgment  was  fnperfeded. 

Boulter  and  Sah»n*  There  the  cafe  was  cxa£kfy  the  fame 
as  in  this  cafe  *,  but  nothing  done,  becauic  there  traa  no  ap<> 
pKcadon  to  bring  hifP  «p« 

Upon  looking  into  duftnik  ifi/,  8  G«  2.  |  think,  nothmg 
aaore  was  meant  than  to  ptcvtnft  dcfendbnit  being  lirid  to 
ImuI  ;  beonib  it  provide^  ft|^  »  common  appearance  to  bo 
entered* 

In  t^e  caff  Jlf«f.  1 745*  defiaMhnt  was  not  cfaa^ 
tkne :  And  upon  being  4i^^g6^>  queiUon,  ¥fhether  he 
ihould  be  charged  in  cuftody  upon  aclion  upon  the  former 
judgment.  l.ciy  Rydrr^  and  Dimiifon^  thought  plaintiti' 
ihould  not  have  the  bene  tit  taken  from  him:  Wright  other- 
^ife  ;  for  ib  t!x  Lords  di\  might  be  evaded.  Adjourned. 
^  '  Str*  943.  It  appears  no  fuch  cvallon  was  allowed.  But 
in  the  cafe  in  the  year  I74>.  At  nine  q'clock,  on  the  ad- 
journed day,  the  court  dtrtermlncd  he  might  fc^  ^barged  ii^ 
execution,  having  never  been  charged  before. 

1  hcrcfqrc,  upon  the  authority  of  tbst  cafe,  and  the  fenfc 
of  the  rule,  my  brothea  are  of  opinion  that  this  rulk 
pu^ht  to  be  piscH ARCED.— J^MtfTf  ampHus^  amii't  UfffTm 

.  Mandsunus,  [  549  1 

ON  a  motkmfor  a  matkLtmus^  to  reftore  tp  the  office  of 
ciafter  of  a  firee-fehool  in  Northampton,  ' 

The  application  fct  forth  the  manner  of  choodng,  and 
that  he  was  accordingly  chofen,  and  had  continued  in  the 
faithful  execution  of  his  office  ;  ai>d  that  he  ought  not  to  be 
removed,  unlel's  for  fault  or  mifdemeanor  properly  fignificd, 
and  the  removal  thereon  regularly  made,  whereas  there  had 
been  no  ground  of  fault  or  mifdemeanor  made  out  againft 
him  :  And  that  he  was  difcharged  without  any  previous  in- 
formation or  defence.  And  therefore  he  prayed  of  the 
court  that  he  might  be  rcftored.  Certificate  of  approbation 
of  patents,  and  affidavit  of  a  witnefs  nrho  did  not  appiOTC 
the  removal,  and  went  away  before  it  was  done. 

Mr.  Mamfuld^  agamft  the  rule — That  the  ground  made 
to  the  court  to  .maintain  the  application  for  a  matidamm  to 
nktxtf  re(b  onlj  on  the  fingie  affidavit  of  one  of  the  bur- 
genes. 

That 
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,  That  he  doc3  not  (hew  he  liar,  a  freehold  in  the  oOicc  ^ 
wh«it  Lis  liikj  nor  whether  reinovuDlc  di  picalurj, 

That  by  th^  14  ^  15  C  2.  he  fhoiild  have  fubfcribcd  a 
declaration  of  his"  ccnformitv  lo  the  liturev  of  the  church 
of  Eiigland  :  And  on  non-complLincc  the  eiecuoa  is  void, 
and  he  docs  not  ihcw  that  he  has  lubfcribed 

i\r.d  farther,  that  it  appeared,  on  his  own  ci4xi2ration, 
(bat  he  did  not  trouble  himieif  about  the  fchool,  u  hich  wis 
not  worth  his. notice ;  but  for  indulging  a  pleafure  b<:  had  in 
giving  troul^e  to  thofe  who  removed  hiiq*  And  whether 
the  court  would  ^llow  1^  a  difcrctioiiary  means  of  indnig* 
tngliis defires 011  inch  grounds. 

That  if  he  pbt^ed  the  tpandafkujii  all  he  qDuldget»  as  of 
rlght^  was  only  7!*  los*  fer  amtttmt  all  the  reil  dispending 
upon  the  plcaihre  qf  the  corporation. 

That  they  dtfcharged  the  precedent  maftcr  at  pleaiure, 
and  that  they  have  always  been  ib  accuAoniied  to  irmoveb 
And  M  they  might  zeroave  at  pleaTttrey  the  court  will  find 
they  had  very  good  reaion*  to  exercifc  their  pleafurc  in  re-^' 
moving  this  jnan^  and  that  he  very  well  deferved  to  he  rct 
moved. 

The  whole  corpoi  uiiun,  who  were  prefent,  removed  him, 
the  per  ion  who  joins  with  liim  in  the  aihdavit  only  t:^ 
ceptcd. 

i  J5®  3  They  thought  he  was,  as  he  had  rc'prefcnted  liiinfelf,  ^ 
'  married  man,  about  thirty ;  that,  i^ownver,  it  turned  out, 
upon  liis  own  confefi'ion,  being  charged  therewith,  that  he 
was  not  H  married  man,  but  cohabitee^  with  another  man'« 
wife.  And  thus  it  is  iUte4  upon  the  osder  itfdf|  whereby 
^cy  remove  him. 

As  to  the  certificates^  it's  fworr^  he  told  the  pcof^  hi; 
wanted  their  nanK^s  as  a  matter  of  form  only. 

[Iiord  Maf}sf,eld-^l  fee  one  of  them  who  iigns  the  ccrti>. 
ficate  is  a  markfman  |  who  gives,  his  0|uni€Q .  of  the  profi* 
Ctency  of  the  children  in  learning.] 

Argued  farther^  by  the  counlel  a^ainft  the  rule— That  he 
had  fet  forth  no  proper  title  j  nor  did  it  appear  his  intereft 
in  theoflice  was  a  freehold,  or  aivy  permanent  eilatci  but 
^hat  the  expreis  contrary  appeared  by  the  affidavits  on  the 
other  fide.  And  that,  as  it  appears  by  them,  he  i<J  rt  m<iV3- 
blc  at  pleal'jre-,  and  ihat  the  court  niuft  fee  he  Krci>!y  tic- 
Urvt.d  to  removed.  They  wiil  not,  it  is  h(»ped,  i^iant  ^ 
f*u:f.4fiii.i,jf  to  which  tlic  rciuri"*  would. be      he  wai  not  « 

proper  perfon     And  uo  other  ciX'^^  could  fellow. 

On 
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On  affidavits  it  appeared,  that  one  of  the  deponents,  ^vho 
fwears  he  never  faw  a  free-fchool  where  the  children  badf' 
inade  fo  little  proEciency,  aiked  the  fcliool-mafler,  on 
whoic  behalf  the  mandamus  applied  for,  thtf  leafon  of 
£hi$.  An<li  that  h^  f^d  he  did  not  thliik  it  a  fchoql  worth 
his  notices  and  believed,  fhotild  he  be  reinftatedt  beihould 
not  execute  the  olH^e,  ^  hi^  only  view  was  to  give  trouble 
ta  the  corporation. 

Affidavit  of  the  biirgcfTcs,  {Rating  the  con{lItutk>u  of  the 
charity,  and  that  the  maftcr  is,  and  liath  been  always  fince  the 
hninJ^tionof  the  fchoul,  removable  .it  their  plealurc.  And 
they  ftate  the  rejioval  of  the  ureccdcnt  mailer  j  an  J  itate 
the  other  nientloncu  by  the  comafcl  opening ;  and  pir* 
ticularly  that  he  wrote  tliem  a  letter  that  he  was  a  married 
man  ;  but  they  fay  he  cohabited  whh  the  woman,  whom  he 
pretended  to  he  his  wife,  and  then  left  her,  and  married 
another  woman.  And  they  fay  that  th.-y  are  Infornied,  and' 
verily  beiievc,  tiie  pretended  former  \v;fc  was  the  wife  of 
another  man  :  And  that  it  came  out  that  Ihc  was  not  really 
his  wife,  and  that  Ihe  went  otF,  on  a  quarrel,  with  an  ufhcr'. 
And  then  they  charge  him  with  being  addicted  to  tipt 
pUn^  and  low  company,  and  telling  extravagant  ftoricS|  and 
jalkmg  fo  of  himi'elf  that  his  veracity  Was  fufped^. 

They  fpeak  to  fsifvings  of  an  hundred  pounds  made  to  thp 
chanty,  by  refuting  payments  to  a  mafter  who  did  not  exe** 
cute  his  4utv  I  and  an  accumulated  fam  of  400I.  which  they 
vefted'hi  tqe  fiinds,  for^the  benefit  of  the  charity.  And  551  1 
that,  for  the  better  encouragement  of  a  man  of  proper 
teaming  and  qiialiifications  to  undertake  the  fchool,  they  had 
'cncrcafed  the  falary,  and  enlarged  the  number  of  fcholars 
from  twelve  to  twenty-five. 

'  '  They  ftate  th  it,  at  a  meeting  of  tlie  cJrpnr^.tion,  he  wa.^ 
charged  by  the  m  rv  or  of  thefe  c^^'enccs  oi  tippling,  keeping 
low  cbmpany,  being  a  romancer,  ^d  cohabiting  with  another 
man's  y/ife  ;  wliica  laft  (and  moft  material)  charge  he  acknow- 
ledged ;  aiul  endeavoured  to  juftify  himfelf  from  being  a  ro- 
jnar.ccT  :  But  a  cirnimftarice,  they  fald,  w^.s  related  by  on  i 
of  the  burgclU'S,  in  proof  of  thLit  clurgc  from  which  he  en- 
deavoured to  clear  himfelf,  but  gave  no  fatisfadiory  anfwer, 
and  was  therefore  ' difmilTed  by  all  the  burgeflcs,  except 
Lhydy  who  mad^  the  a^avit  in  his  favour,  and  went  out 
before  they  came  to  vote. 

That  afterwards  IV*  J*  was  duly  elected,  in  his  room,  one 
of  their  body  s  a  man  of  unblemiihcd  cbaradter,  and  of 

Queen's 
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QgeexTs  col^ge^  Oxfofd,  as  Huj  m  infemied  and  lie* 

licvc. 

Two  of  the  burgeflcs  farther  fwcar,  that  R,  B.  die  iUiooIr 
jnafter,  who  applied  for  the  affidavit,  dcfircd!  an  inftrnmcnt 
ini^ht  be  drawn,  to  continue  him  in  his  ofiicc  ior  a  cvrriin 
tiiiic.    And  that  they  told  iiim  it  would  not  be  pcriiiitttU| 
P  but  he  muft  take  it  as  his  prcdeccflbrs  had  done. 

The  mayor  acknowledges  /F.  y.  above-mentioned  was 
Jiis  fon-in-law  •,  bin  lays  that  he  never  ufcd  any  influence  in 
bis  behalf,  to  the  bcfr  of  his  rccoile£lion  Jind  tielicf 

Affidavits  of  parent^  of  ti^e  ^Jtildrcot  diming  ^wa  wiii^ 
tippUng  and  romancing.'    *  .    .  ^  «  . 

Another,  who  bcHevcs  he  greatly  negle^lcd  the  fchool. 
Lord  Mansfield — ^As  to  the  ot^oion  on  the  Aatute  13  ^ 
J 4  C.  2.  how  docs  it  appear  he  ^id  not  fiibfqrsbe  ? 

Mr.  Duntiivg  argued,  that  as  a  fufficient  gfonnd  of  a  mm* 
iamus^  it  was  pnl^  ntctSaxj  a  man  (hpuld  be  removed  £noin 
a  freehold  nqt  competent  to  be  iietcrmioed  \n  thai  removal : 
And  then*  whether  m  fee  of  for  aii  hoiir»  if  that  hour  on* 
expired  he  fliould  be  entitled  to  a  mandMmus* 

Lord  Mansfie/d— There  is  no  doubt  that  is  right.    And  I 
ftopped  Mr.  fiearcroft,  yhcp' arguing  thj;  .|ic<:cffitj^  thai' 
iliould  be  a  freehold.   *   '  .  •  .   '*  * 

C  55^  3      It  has  bcpn  urged,  liic  difcovery  of  his  cohabiting  with 
another  man\  wife  was  made  in  Auguft. 

It  is  admitted  that  the  thfcovery  was  made  in  Auguft  o: 
^  his  cohabiting  with  another  man's  wife,  and  that  there c n  la 
P<Elober  he  was  difchargcd.  If  this  be  true,  he  was  guilty 
of  romancing,  in  fetting  himfclf  forth  as  a  married  man 
when  lie  was  not,  but  Uved  in  adultery  with  the  wife  of  ano- 
ther. And  with  what  authority  could  he  talk  to  his  boys  of 
morality  ?.  I  think  the  gift  of  their  ground  lies  here :  And 
I  don't  fee  why  it  ihould  go  farther,  ifthis  be  acknovledgod* 
becaufe  the  onlj  infereft  that  can  arife  is  from  his  cha^ 
racier,  and  doing  credit  to  the  fchoQL 

This  "wili  be  ah  expcpce  muph  mater,  perh^,  than  the 
whole  property  from  whence  the  uippprt  is  to  anfe* 

I  underftand  the  matter  went  back  to  be  more  fuAf  aur 
iWered  by  the  party  applying  for  the  nuuidamm^  and  more 
fiiUy  dated  on  the  other  part :  But  I  believe  the  court  hean) 
no  more  of  it  on  the  part  applying  for  the  mattdttntus^ 
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* 

Mhe. 

IF  k  laya  wager  tif  fi^e  guineai  vfisa  A.  Hial  iiexioes  riot 
TQte  ftr  ine>  it  la  a  bribe. 

Borough  of  PoriUiiouth. 

ON  a  motion,  in  the  riattirc  oT  a  quo  ft/arranto,  againft 
fev^al,   requiring  Uiem  to  iliew  caufe  why  they 
tlaimed  to  he  biirgeHcs. 

ObjcctioxiSy  that  there  was  no  liiilicicnt  majority  to 

t\c£t. 

adly.  No  fummons. 

34ljr,  Hiat  the  day  <fn  which  they  Wftre  defied  was  a  Jar 
appointed  by  the  charter  hfelf  for  other  buHnersj  and  not  for 

clc(fti  on. 

Mr.  BuIUr  tited  the  cafe  of  the  King  and  the  Borouj[h  of 
Radnor,  whm  tUe  court  refiifed  the  ixiibrmatibn  after  ievcii 
years  da]rf<^»  On  a'n  dbje^tiotl  taken  by  theprefiding  officer. 
The  King  and  Borough  of  Malmefbory,  on  the  objeOioa 
Vdng  made  by  the  town  clerk.  • 

On  the  othter  fide— That  there  xm  rs6  univerfid  rtife  that  [  553  ] 
the  court  (hould  rcfufe  an  information  bcctufc  the  pcrfon 
"Orho  objected  was  prcfcnt  and  privy,  dad  did  not  immedi- 
ately' upply. 

LurJ  AfansficU-^The  court  has  cflabliihed,  that  after 
twenty  years  quiet  and  peaceable  pofTellion,  they  will  not 
gr.int  an  infcfnnation  under  their  difcretloniry  por«-er.  It 
t\oes  not  bar  tht  uttorncy-crt  neral,  ifhcplealcs.  This  wai 
,done  by  analogy  to  manv  other  cafes. 

The  time  has  been  thought  too  large ;  and  application  has 
been  made  to  parliament  to  narrow  it :  But  the  rule  was  not 
difhitbed.  In  the  cafe  of  the  Borough  of  Wlnchelfca  the 
court  was  ibruck  fb  xsiuch  by  their  going  againft  ^a  poiTefTion 
tif  thurty  or  forty  years,  that  the  rule  was  then  eftablilhed. 
But  tile  court  told  the  bar  at  the  fame  time,  that  though  thb 
'ftOuM  be  a  bar,  without  any  other  circumftan^,  they 
t^Ould  not  fay  that,  upon  circumfhinces,  they  would  not  re- 
fiife  the  inftmnation  within  lels  time.  No  circumllances 
imve  been  expreisly  hoi  down  as  a  bar ;  but  it  depends  upon 
a  variety  of  cwcumilanees. 

A  man  lhall  not  avail  himfcif  of  an  iniquity  or  blunder  i^^^^^ 
of  his  own.    Allegan:  tttrpitudintm  fuam  lhall  not  be  heard. 

Another 
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Another  cbje(f\lon  hriS  arifen,  by  fu0cnng  a  length  of 
time  to  clapie,  though  under  twenty  ycnrs,  when  evidence 
might  be  \oi\,  as  in  the  c.ilc  of  rr'-J'rnct;. 

Another,  where  there  have  been  nj<*ny  derivative  right*  \ 
and  ftill  more  material  where  the  over  hauling  proceeding* 
for  many  years  would  amount  to  the  diiiblution  of  the  coN 
poratlon. 

All  or  fome  of  thefe  circumftances  Have  operated  in  the 
cafes  iin^  that  of  Winthelfea. 

Now  let  US  confidtv  the  circumdances  of  this  cafe.  1  be 
peribn  who  gives  the  evidence  does  not  come  dilhoneftly  to 
difttiirb  the  peace  of  the  corporation :  There  b  nothing  be- 
fore us  df  derivative  title ;  there  is  no  ground 'from  the  da^ 
ger  of  the  diiiblution  of  the  corporation  i  there  is  no  dim* 
culty  to  prove,  as  to  any  evLdcnce  of  ia£t»  As  to  the  gene* 
ral  cuftoin,  they  may  ealily  prove  It. 

It  does  nht  appear  that  the  town  clerk  is  intcreftcd  in  the 
cle£Hon  ;  it  doc.  not  appear  that  be  geib  his  intelligence 
other  than  otnci.illy. 

With  refpecl  to  the  waoi  of  fummonsi  there  is  no  fug-^ 
geftion. 

t  5S4  J      What  is  moft  material  of  all,  the  town  clerk  does  not 
come  as  profecutor  :  They  Introduce  him  as  a  witnefs. 


BaU. 


A 


Man  brought  up  as  an  accomplice  of  ^onyi  tKe  priiH 
cipal  not  being-  taken^  may  be  bailed. 


Award. 


AWARD  tmder  gei^eral  terms  of  fubmilGon  i  mo^ 
tion  to  fet  afide  for  a  mifiake. 

.  Per  curiam — ^That  the  miiliike  nmlt  bepUui  and  groil»^  in 
order  to  fet  afide  the  award. 
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■  V         ,    ,    ■  i'.  ■  ,  4     I   i  I 

ON  a  motion  10  ftay  proceeding*  on  payment  of  debt 
and  cofts. 

l  iiiii  was  upon  a  bond  entered  into  with  truu^  cs  under  a 
very  laudable  cb.«rity,  lately  inftituted  for  the  lean  of  mo-  ' 
ncy  to  put  out  anpre'iiiiccs  to  fm.ill  trades. 

In  truit  to  lend  for  live  years  upon  bond,  any  ium  or  juinf. 
not  Icfs  than  one,  or  more  than  three  hundred  pounds,  for 
putting  out  apprentices  to  fniall  trades  ;  one  pound  per  ceriU 
to  be*  paid  for  the  iaid  loan  lor  the  firh  ^eary  and  two  the 
four  following. 

Condition  of  forfeiture  of  the  double  fiim  In  caft  any  one 
of  the  furetses  become  hifolveht,  or  the  principaU  of  if  he 
change  his  condition^  and  give  no  notke  within  a  month  \ 
With  divers  other  pondttions. 

The  truftees  fued  for  the  penalty  on  thb  bond* 

Lord  Monoid  was  of  opinion^  and  delivered  himielf  to 
the  eflfe^y  as  follows :  1 

Though  in  common  in  (lances  the  debt  is  the  fubHancc 
and  real  demand,  and  the  pi^nalty  01  ly  ih?  fccurity  and 
lhadow  \  yet  Lcrc  lIu^  brino  a  regidation  to  lecurc  tiic  fund 
to  a  piiMic  charity,  lending  money  on  very  kind  and  bene* 
ficial  t^-uis,  for  the  encouragoaiciit  of  iri-liiflry  and  ailvancc- 
mcnt  of  young  pcrfons  in  trade,  and  by  the  iinallncls  of  the 
intcrtll,  and  pollibihty  of  lolTcs,  the  fund  being  hkely,  in 
its  nature,  tn  fail,  were  it  not  fcr  the  incidentcd  aid  of  tht! 
penalties,  the  penalties  thcml'clves  were  all  i'ubltance,  and  not  55^  3 
form :  And  a  forfeiture  of  the  bond  fubjedted  to  the  penalties, 
and  not  to  payment  of  the  mere  fumonlj^  becaufe  thcfc  were 
Special  conditicos^  by  which  they  received  a  ipecial  benefit. 

Motions 


^    Digitized  by  Google 


.  Trinity  Term,  14  Geo,  3.  K. 


Motioti. 

M'  OTiON  tbeiilaf^i!  a  nile  to  ihe  lail  day  of  ^cnrij 
not  granted ;  but  the  cdtn  g  we  them  l<^ve  td  ctilarge 
to  ttnc  laft  day  but  ttvd. 

Error. 

jTr^m  /^^  Ccmiium  Pleiul 


D 


^ECLARATION  agaihft  a  corporation,  for  not  rq^air- 
ing  bank?,  Cffr.  of  a  river,  as  from  time  imir.cmorial 
they  hnd  been  ufcd,  and  ought,  whereby  the  courfc  of  the 
river  became  obilrudled,  and  the  platntid  was  obliged  to 
tarry  his  corn  farther  about.  Second  count  chargiog  as 
•  .  above,  and  that  theteby  he  had  not  fufficient  b£e  d£  the  na- 
vigation  j  prot4t  cotjfuevit  et  debutl* 

Exception,  that  they  have  not  ftated  the  fpecial  injury  by 
not  repairingi  which  they  ought  to  ftate^  in  order  to  cnlstk 
Ui^mieWes;       .   .  . 

;  A  riveir  ceiriainiy  Is  aj»  the  kiiig*s  highway;  And  it  k 
laid  down  in  Hawkins* 

Daviu,  76.  Every  navigable  river,  (b  £0*  as  the  iea 
flows,  IS  a  royal  rirer,  and  the  king  has  the  fiiherj  by  his' 

prerogative: 

1  Alcd.  105-    AVhcrc  the  tide  flows  and  reflows,  it  is  an 
arm  of  the  fea  ;  and  therefore  common  to  alL 
And  vide  SiUkcld^  [1  fuppjie  Sfnith  v.  Kemp.j 
Vide  Co.       The  plalntifF,  therefore,  has  no  particular  right,  in  pre- 
fefcncc  to  other  iiibje£li.    If  this  is  a  public  highway,  the 
\ViUums^i  P^^intlfT  otJght  toliav.e  fliewn  fome  partici^lar  d:im  gc  to  him- 
cafe,  and  $  felf,  to  juftifv  his  acri{  n.    And  for  a  coaiuaQu  nufancc  a 
&4Com-  jjian  fiiail  not  have  a  private  a^lion.t 

Skwi^      *  ^i*^  count,  indeed  he  has  ftatcd  a  particular  injury, 

Unce,  in  Tome  meafiire,  by  alledgiiig  his  being  obliged  to  cany 
t  *5S7  3  corn  farther. 

But  on  the  fccond  count,  only  that  he  lias  not  had  fiifi« 
tieot  ufe  of  the  navigation!  as  he  ought  to  have  had. 

f  I.fx  ncn  zm2t  fv.pt rvacuum. 
Vl\  b<ini  !itcs  dirimcrt.'. 

Kxpcdit  rcipiiblic*  ut  lit  fini*  iibum  j*roptcr  coounoAem  Ionian 
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CarihiWj  130.  PatJte  v«  Patrick^  for  not  keeping  a  ferry 
boat,  as  defendant  had  been  accuAbtned,  and  ought  of  right 
10  do,  JsTr.  wherei)y  plaintiff'  loft  his  liberty  of  paiHige  frorn 
fuch  a  time  to  iui:h  a  time.  Held,  that  no  private  a£kion 
would  lie  ;  but  thr.t  in  fucli  caf?.s  there  mull  be  a  public 
prokxuuun  by  Indie liiicut. 

CVi.  Eliz.  664.  hlficux  V.  Hoi'jnd^:},  'Vht  principal 
calc  not  dctmnined  :  But  .1  caj'c  is  there  cited  of  IFiU'iafns 
and  yj.'fisy  iiidi  where  a  cliapcl  lies  wiihia  a  manor,  and  the 
pari'oa  of  the  adjoininfr  church  ufcd.tb  read  di\lne  fcpicc 
every  Sunday,  for  tli::  lord  nnd  tenants,  in  the  faid  chapel, 
and  had  failed  i  and  the  lo!- 1  brought  his  action  on  the 
cafe.  Adjudged,  that  it  lay  not :  For  otherwiie  every  one 
of  the  tenants  might  (^fcvcraily)  bring  the  hkc  aflion,  which 
would  be  incoimnieat  ^  but  he  ought  to  be^Kinillied  by  the 
ordinary. 

5  Co,  [whicK  (cetTis  to  be  the  cnfc  of  JV^dftaif'S  nnd  Johns ^ 
incntiohed  by  Ctoke'^  held  bad,  beoaid^  not  a  private  cha|>el 
for  himfclf  and  family :  For  bis  tenants  were  not  part  of  hk 
family. 

Obftruftion  of  a  watercourfe,  whereby  he  loft  the  ufe  of 
his  milK  Herb  it  appeal  ing  tliat  it  was  a  public  river^  a 
private  confequent  lofs  will  not  maintain  the  a^on ;  but 
the  loTs  muft  be  immediate  and  dire£t 

Lord  Mdnsfield^Hon  do  you  prove  this  a  navigable  fi- 
ver ?  The  water  runs  here  into  many  people's  cellars,  but 
is  that  a  nr.vifrable  river  ?  I  don't  fee  it's  anv  where  iVated  to 
be  a  iiav  i gable  river.    Kx  facio  criiur  jui»    Shew  me  upon 
,  the  pleadii.^  liiis  is  a  navigible  river. 

2d  Ray.*rj.  1089.  ^^'"^^^  Goldwin,  This  cafe  was  cit- 
ed as  I  take  it,  to  arifwer  the  objc^tionj  that  plaintiff  had 
not  fhewn  a  title. 

E  contra y  Salk,  q5o.  fS.  C]  If  the  hundred  be  indit- 
ed it  itcJn  not  he  ilarcd  hcr^v  it  is  ch.irgcablc ;  but  other- 
wife  ot  a  private  pcrfon ,  who  is  not  bound  of  common 
right  to  repair.  And  where  defendant  ought  of  common 
right  to  repair,  plaintiff  needs  not  to  (hew  a  titk)  nor  to 
charge  fpecially.  Now  here,*  therefore,  the  corporation, 
who  are  the  defendants,  fliould  be  chargeable,  efpeciaily  as  [  55S  } 
not  being  liable  to  repair  of  common  right. 

Q^q  Lord 

•  Qurrr,  How  this  aAJon  wa*  1)rought  ?  for  a  corporation  cannot  be 
charged  with  a  nufancc  :  And  iiuiccl,  probably,  thr  j^round  of  the  judg- 
ment might  be  in  part,  that  the  corporation,  ^^  being  inch,  was  not  indi^- 
abk  of  nufancc  ;  and  therefore  the  plaiotiffmnft  have  hit  private  fcntedy , 
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LoM  Mmufidd-^thef  ftate,  tint  fiK>m  tniieiinmcmorai 
they  have  beoi  ofed  to  repair  %  wbich  [gcfmuts  an 
lion  to  rqiajr. 

Thk  is  a  corporation  bjr  prcfcription:  And  by  the  fimc 
prcfcription  they  arc  bound  to  do  thcfc  things  ^  and  it  szught 
be  the  original  condition  of  their  cxiitrncc.  They  mnft 
have  had  their  cxifVence  as  ^  corporation  by  charter  i  anJ 
prefer! pt ion  ?s  evidence  of  whai  was  in  tb;  chancTi  aod 
iiocs  not  now  appear. 

Error.   From  the  Court  of  Common  Pleas. 
Hanvood  agmnjl  Goodright. 


M 


R.  Davenpmn  began  wiA  (btlilg  tfae  jndgnient  in  tk 
Cooimoii  Flcas^  and  the  fpecial  verdi^  a$  BalxA 

above. 

Error  brought  againft  the  judgment,  in  favOur  of  the  Id^ 

fc/i"  of  the  plaintiffl 

I  his  caicuiuil  be  argued  upon  two  or  three  leading  pfK 
positions. 

ift.  After  a  clear  title,  by  the  will  of  another 
good  title  is  re^uiiredj  to  take  Mr^^  Harwooifs  eftate  from 
her. 

2dly,  The  mere  a£l  of  makinf^  a  fccond  will  does  not,  in 
'iticlf  revoke  the  fint,  unlets  hy  exprels  words  of  rcvocauoiii 
or  dirc<^  inconfiftency,  or  repugnancy. 

To^ove  this  he  cited  the  caies  already  cited  and  obferr* 
xd  ikpon  in  the  Coipnvon  Pleas,  Cro.  £liz.  721.  Cm  jfs, 
'  49*  And  the  famous  cafe  of  Hltchin  and  Bafft  t^  as  contained 
Bi  Cumherhdch,  fiardrefs^  Siderfin^  Sa^/d,  Aicdem  Rfpcrti, 
and  Showa^i  Parliatnent  Cafes,  146,  under  the  name  in  the 
laft,  of  Hungerf^rd  and  Ncfworthey, 

That  in  this  cafe  a  bill  had  been  fikd  in  the  court  of  Ex- 
Artier,  to  remove  an  extent,  whereon  an  iflue  was  direft* 
ed,  and  a  general  verdift  found  \  with  which  the  court  was 
snuch  diflatisfied*  Afterwai'ds,  in  the  Exchequer,  they  did 
hot  find  a  devife  of  lands,  and  iiibmitted  to  the  court.  In 
\ht  King's  Bench  a  fpecial  verdi£^  was  fbonci :  That  he  made 
a  will,  particularly  ftated,  and  exifting;  afterwards  he  made 
f  ceo  1  ^"^^'^^^  writing.    What  was  contained  in  that  will 

^  the  jiir\  know  not.    Dctcrminationji  that  kiiding  a  latter  did 

liot  revoke  the  former. 

Tlut 
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T'^tit  even  III  Lord  /7  /a  opinion  it  mufr  appe;ii-  a  Tub- 
It\»uu^c  luJepcndciu  wiiij  ;lut  is,  it  mult  appcir  what  it 
is. 

A  di^Fcrent  dilodiI:;{)a  here  Ik  £nding  no  more  tlian  atiud 
t€jla*tkintum  tiicre. 

LdrJ  At,!r:ff.e!il-^\^cTC  any  of  you  here  when  it  was  tried 
before  me  ?  Tiicy  i^avc  evidence  of  a  iccond  will  at  Ux« 
bridge.    I  left  it  whether  the  will  wak  revoked.  * 

No  cvidcike,  but  a  womsui,  who  faid  (he  iubfcribing 
wltnels ;  and  a  boy,  who  was  preisnt|  he  faid. 

His  Lordlhip  faid  he  left  it  to  the  jury ;  if  they  found  fiie 
had  <ie(lroyed  the  wili^  they  muft  prduTO  the  cdntentSy  and 
'  put  it  upon  the  Others  to  prove  the  contents. 

^Ir.  Davenport  proceeded — They  did  not  iind'that  ho  did 
hot  deftroy  the  will  of  1756:  Thfy  only  find  negatively, 
that  they  did  inot  find  hit  did.  And  if  rttdked,  it  would 
fet  lip  thd  fbrtner. 

2d  Atk  272;   That  the  ftatute       an  exprefi  irevoca- 
'tidn  of  all  other  revocations,  except  exprdi; 

The  fir  ft  will  mufl  ftand,  cither  for  the  part  unaltered,  or 
for  the  whole,  according  to  tht  conftruclion  upou  Icwiiigihc 
contents.  • 

The  dotlbriric  thch  has  been,  fince  ai^J  before  the  ftatute, 
that  twenty  devifes  offlands,  by  Uiticrcnt  iaftrumcnts,  mi^Ut 
fland  togeliicr,  it  nut  inconliltenti  '  , 

The  law  muft  arife  upon  the  fa£is  found  upon  the  fpccial 
verdict  i imply.  I  have  no  conception  of  any  arguments  ori 
the  otIiLi  liJc  that  will  meet  with  thefe  rules,  or  of  force 
enough  to  over-rule  them. 

The  firft  trial  in  the  C.  P,  \vas  befdre  Judge  Blachjlom. 
General  verdi£k  as  before  liord  Mamfiddy  and  they  brought 
t  new  ^e£{menti  On  the  verdidt  they  declared  themfelves 
Very  defirous  to  have  Ibund  the  other  way,  but  they  thought 
ihc  law  too  ftrong;  ^ 

liOhrd  MaHsfieQi^)D^s,  1$  the  fbdiigeft  verdia  poEblei 
Have  you  confidered  whether  upon  a  writ  of  error  thif 
tourt  would  grant  a  venii  jicioi  ds  mvo  f  In  the  Houle  of 
LonU  they  do:  And  I  can^  €se  the  diHerence :  (Two  caies  [  j 
were  Aated  In  which  this  was  done,  H&fwtU  and  Cballia^ 
k^naftm  iifd  Corpdratiofi  of  Sbmvjbury,) 

The  fupcrior  court  upon  a  writ  of  errdr  can  do  what  the 
ihfcrior  court  ought  to  have  done. 

Mr.  DiiDt'nporl  cuutmucd— i  hey  fliould  find  whether 
thib  v.ill  was  revoked  at  the  death  \  the  moft  trifling  legacy 
^uid  nuke  it  dilferent  aih:d  ujlatmntum  xnuft  mean  a  dif- 

2  fcrcncej 
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terence ;  if-  they  had  ibund  {he  bad  deftroTed  the  latter  ^IS, 
they  (hbtild  have  prefumed  anytbingi  but  ihcj  find  no* 
thing. 

Mr.  JiifHce        doubted  whether  there  could  be  a  vadrr 

J'di':as  (if  ;;7T'5,  and  mentioned  wliethcr  they  might  not  try 
it  by  confciu — but  then  he  faid  tliere  mull  be  a  nevv  uu.!. 

'Llic  evidence  of  a  diRercnt  difpolitioii  w.is  cxpli.ncd  to 
have  been  by  parol  tefbimony,  as  it  came  cm  before  in  Conv. 
•  mon  Pleas ;  however  fhe  might  expc^  all  ihe  was  oultakaiJ 
there  would  be  vef  y  little  for  her*  ' 
Argued)  It  was  no  Evidence ;  he  was  a  xctj  paffiooauj 
]peevi(h  man^  and  ufed  often  to  fay  fuch  things  contrary  ta 
his  expfcfs  knowledge  at  the  time*  J 
'Ldwl  ManffielA-^hR  quedion  upon  the  f^>ccial  vopditj 
\vill  be  whether  the  court  will  iiiid  for  the  i^ciintitf ;  it 
not  conclude  them  from  a  feccnd  cjeclineut. 

It  is  iin}K>fiiblc  the  Houfe  of  L(.rds  c^r.  do  th*??)  of  or- 
dering a  veuh'e  facias  de  novcy  if  this  court  can't ;  bcr^aii 
tliey  (end  back  the  record^  and  maka  it  a  judgment  thi 
^ourt* 

Stood  over  to  the  next  p&per  daf. 
Serjeant  HJUj  for  the  defendant  in  error — Qoeftion  wIm 
iher  upon  the  whole  Terdifl  takeii  together,  there  does  a; 
pear  a  title  out  of  the  whole. 

Special  verdict  was  f.iid  to  be  too  much ;  but  the  iCir»ivi 
Serjeaiit  faitl,  he  now  tiioughf  there  was  too  iittlc.  I 

1608,  a  private  act  of  pailiaoicut  for  fale  of  the  fetiia 
^tftntcs.  I 

He  \^3S  tenant  in  tail— if  three  fiilers  the  whole  to  tl 
tlircc  •,  if  two  6ccol.  if  oi4e  4000I4  if  none  iorvived  then  ti 
whole  in  him. 

C  5^'  3     .He  M-ould  havo  been  tenant  in  tall,  tererfion  to  himCt 
in  fee. 

He  was  unmarried  at  the  time  of  making  the  will ;  I 
hr.d  two  lillcrs  who  wi >i;IJ  ]r,ivc  had  the  chance  of  the  v 
tate  if  thry  had  inrvived  :  He  is  ftilcd  r>f  l  ijK  .>h;'s  l-^i 
from  whence,  it  there  are  to  be  prciuinptiorts,  i  hope, 
may  prclumc  him  a  lawyer.  Will  ftated  in  1756,  fefer) 
nephews  and  nicce3  in  the  mean  time  born.  No  alterati  1 
;\t  :  11  in  his  property;  and  then  they  find  he  did  niakc du 
publifh  and  esiecute  another  Wid  in  writingi  with  all  the  I 
lemnitiesrc^iired  by  the  ftatute.  That  the  difpc^tsoD  mai 
by  she  faid  John  Lacy  in  56,  was  different  from  the  dif^n.^ 
tion  in  48  but  in' what  rcfpe^s  they  are  entirely  ignoriii 
rhcy  don't  know  the  eircumiun .i-il  di^'erciicc* 
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The  circumftances  of  the  family  were  neceflary  to  be 
taken  in ;  he  had  the  abfolute  reveriioD. 

The  election  whether  the  monf^v  ihould  be  laid  out  in 
lands  or  not  was  in  hims  LiUb'nan  v.  Ln^hnwrt,  P 

mi. 

Jjord'  Man  rJeU-^lt  is  very,  deari  except  in  the  cafe  of 
Snoej  and  Lord  Shafte/kuty,  where  the  laying  the  money 
oat  in  hndSf  would  have  defeated  the  whole  intent^  the.de« 
vifee  being  a  papift. 

Lord  Mansjmd  cited  a  cafe  adjudged  between  Lord 
lavmry  governor  of  Jamaica  and  Booth.  Booth  vranted  to 
borrow  5C0L  he  borrowed  upon  a  Aim  of  4000L  fiock  in 
Cihancery  to  be  laid  out  in  land. — Lord  Hord'wiche^  with  the 
ftrongeft  dcfire  to  the  contrary,  declared  it  was  land  to  all 
intents  aaj  purpofcSi  suid  couiJ  uul  be  iubk  to  *i  uuiple  von- 
U  cct  debt. 

Scrjtunt  //;■// continued — If  it  be  to  be  fuppofcd  money, 
he  hdJ  no  real  cftate,  except  the  eftate  in  qucftion  the 
chambers.  His  wjll  in  1756,  was  fubfcribed  by  three  wit- 
nclTcs  who  duly  attdtcd  the  fame  i  duly  I  fuppofc  meanSj 
according  to  the  Aatiitc  of  tr.inds. 

f  lerc  then  is  a  dUtorent  difpolition  made  of  the  fame  pro-i 
periy. 

1  he  rules  of  evidence,  notwithftanding  what  has  been 
faid,  are  not  altered  by  the  llatute  of  frauds. 

If  Hie  had  it  and  produced  it  not,  why  this  makes  againft 
her }  if  Hie  had  it  not,  why  had  Ihe  not>  but  becaufeat 
was  againd  her.  / 

None  need  fhew  the  contents,  hot  thoTe  who  claim  un* 
der  the  wUl^  which  the  heir  does  not. 

The  jury  might  have  found  generally  for  the  heir^  and  [  5^^  3 
very  reasonably  1  think :  But  they  may  find  facb  and  leave* 
the  law  to  the  court,  who  will  ^nd  whetlier  revocation  or 
not  upgn  circumftances,  and  even  firaud  may  be  prcfumed 
on  circumftances.  * 

Hardr,  210. 

bat  I  do  iv^i  dcfuc  deOruftion  or  fpoliation  to  be  pre- 
fiimcd  :  Your  ]x>rdlhi,)  v. .li  ^).crume  the  will  is  now  ex- 
igent \  and  v^jLiioui  imputation  u^ioii  the  heir  cr  pl^intirt 
in  error,  he  the  ;icc:dcnt  what  ii  iuiiy,  the  liwir  a^i.  lio  nrcd 
of  producing  it  j  unlcii*  he  wtrc  in  fi^uk  by  not  produting 
it. 

If  nothing  m;iy  oc  prcrumcd,  I  tliink  there  is  enough  for 
tbe  dslcndont  in  error  upon  the  verdi^ 

Before 
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Ecforr  the  ftatute  of  H.  9*.  there  was  no  fucli  tl\'.n7  a$ 
^ills  in  this  court,*  except  by  particular  cuftom  :  The  no- 
tion znd  the  word  was  borrowed  from  the  ciril  law.  The 
will  therefore  by  the  authority  gv>  en  by  the  Itatute  miA  be 
the  laft  will  j  and  it  has  In  fuch  refiKcls  been  interprcfied 
with  fome  ftrilbnefs  :  Haht  is  a  word  ufcd  in  it,  and  thffl^ 
fore  :i  man  can't,  it  is  he\^  ^evtfe  lapda  whkhi  he  had  QD( 
at  the  time  of  jthe  devife. 

The  notion  of  tl^c  ^yil  va^  that  wheee  therQ  wm 
two  vills/the  lattes  veyoked  the  former;  if  4ie  firft  was 
meant  to  ihlnd^  it  was 'a  codicil  and  not  a  wilL 

Stt/inh.  15.  No  man  can  die  vith  two  teftiamcntS)  h^ 
fau(e  the  lattev  does  always  infringe  the  farmer ;  yet  a  maa 
may  die  with  diverie  cpdicil^t 

St^nb*  501. 

Perk.  478,  A  latter  tcftamcnt  docs  aiway$  revoke  a  £ar-. 
mcr. 

In  the  books  of  civil  la^v,  'yivwhurne  and  G:^aJ^hit!,  arc 
ni'iny  caft's  improperly  c.illed  cxtcprions. 

The  latter  dqcs  i\pt  make  void  the  fbi'iZK?  whpi  the  lattc^ 
imperfeft. 

\Vhcn  the  tcftatoF  was  coDppelkd^ 

When  by  fraud. 

When  by  undue  influence. 

Where  tliere  arc  two  wills  and  the  te&ator  takes  np  the 
&r{kf  and  fays  that  is  his  wilL 

Wlysif  the  fecond  te^Ument  doci  npt  di&nt  from  the  ^bnik 
men 

Whcfse  t!\crc  ane  no  fxeoitors,  for  the  iatterj^  t^  it 
its  only  a  codicil. 

Shep^  410*  and  th^  not  onlf  <^  chattek. 
Parol  revq^ttons  aQowed  in  favour  of  ti)|e  hor.f 
{iprd  H<i/r,  Hardr.  376* 

That  a  deyife  of  lands  does  import  ^  vevodttion  of  a  fbi> 
;ner:nriil  of  lands.   If  ho  had  been  fatis£ed,  it  was  a  iubfbn-  • 
(ive  independent  wlll>  he  (houLd  have  held  it  a  revocation 
yrhether  it  contained  a  deviie  of  latids  or  no*   Now  here  it 
mufl:  he  of  land*;. 

*  There  is  no  v:.Ain£llon  between  a  man*;^  will  andthe\vhoit 
of  his  will ;  and  then  a  fccnd  wiii  is  CxpreiU^  and  by  ne- 
cciiity  a  revocation  ot  the  iirit. 

Cm 

■ 

•  It  means  in  co,r.tr2cIi/U;;^lion  ta  Chancccy,  wijcrf  "wiiii  were  cQi9tt4ered 
as  an  appointment  to  ufe«  Hindi  n;;  upon  the  coofdence. 

t  Bui  not  fincc  rhc  O^^cuCc  I  believe  and  parol  rerocationi  in  lui  filTOIII'i 
that  had  any  obicority  ur'uoccrtamty  have  been  dilaU^wed  cvea  bclye. 
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Cm  Mz.  this  !s  no  judlgment  |  an4  ^  pifel  p^fiime to 
)iftve  beqi  e^ded  by  arbitrameftt. 

In  our  cafe  iiow  before  the  court — ^Th!s  b  not  a  recent  will », 
k  was  made  at  the  diilanceof  eight  years,  it  is  found  to  con* 
tain  a  different  difpofltion ;  it  makqs  the  whole  of  hx>  vviU^ 
Jind  therefore  revokes  the  former.  , 
If  it  revokes  not  the  will  but  produces  an  uncertainty  or 
oblcurity,  if  this  uncertainty  or  obfcurity  had  been  in  one  ap-  ' 
parent  iaiirumciit,  what  would  have  been  the  confcqucnce  ? 
And  what  in  rcafon  (hould  make  the  difference  when  upox^ 
two  ?  One  of  the  common  cafes  a  perl  on  is  named,  Tind 
two  or  three  are  of  the  name  and  dcfcription,  they  c^'t 
l^ike,  but  the  heir  |  though  never  meant  to  take. 

No  perfon  in  his  coofcience  can  fay  with  certainty,  Mrs, 
Jiarwood  wgs  entitled. 

The  cafe  upon  S'ur  Harry  Kdtigreii^%  will  I  thinks  as  far 
aa  we  can  fee  from  the  reafons  and  arguments,  is  in  fivoui?  * 
^  tbf^  heic  The  sMithority  of  the  diiientient  judi^e^  and 
tlie  importance  and  difficulty  of  the  queftioU)  I  liope,  will, 
«ve  me  your  I^irdd^ip's  pardon*  fyx  entering  fi>  largely  upon  [  {64  ] 
^  ca|ie»  and  taking  up  fo  mudi  of  your  Lof4^ip'8  tii^e*  aa 
I  fear,  I  muft. 

[Lord  Manjfieid-^We  are  very  glad  to  hear  you.] 
Miui  teft amentum  is  no  more  tl^an  afiudzs  to  the  form*  It 
does  not  imply  with  certainty  aliud  as  to  the  contents^  I,  have 
tjrought  dov,  ii  the  cafes  upon  all  the  reports. 

Ari.  (^4.  PIq'iv  50 k  4  Rep.  61.  Ihited  by  counfel  for 
tlic  plain tiif,  and  (he  had  faid  that  tiic  wiU  being  in  writing 
thecourL  will  prefumc  lands. 

Ftml'  replied,  that  as  animus  tejlamii  wa?  ncccfEiry  tO 
make,  fu  air.mus  rcv^cnndi  v/us  neccHary  to  revoke. 

That  revocation  was  not  v  cahulum  artis^  fo  as  to  conclude 
from  evidence  on  circumftances  of  their  confillciu  y  ;  for 
the  iecood  will  might  be  different  and  not  of  lands,  and 
then  even  the  civiUans  held  it  would  not  have  been  a  ^evo* 
cation     I  C  apt. 

The  court,  I  apprehend,  held  that  if  the  dcvtfe  had  been 
of  landsi  it  would  have  been  a  revocattcm* 
The  copcludi^g  realbn  iS|  it  may  be  a  confirmation. 
I  fuhmit  it  cannot  be  here ;  if  there  is  the  lea(^  diSrenc^ 
as  to  the  pr  )pcrty  itfelf  difpofed  of  to  Mrs*  Harw^i^t  tho 
variation  ia  ^tal ;  and  it  cannot  be   natter  of  f^rrn  mgr?! /  - 
as  alt^tion  of  a  truilee,  there  was  none  \^  the  firft ;  there , 
be  no  need     any  in  the  fecoad,  without  a  tptal  chan^sp  in 
the  b^n^ccial  iatcrc(L 

What 
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What  can  they  mean  by  diflSarnt  difpodtions  upon  \^  I 
i^eral  dcvifc  but  a  general  difference  ?— Unids  the  foUowini^  ; 
words  be  fnppofed  to  reftraittt  in  what  particulars  they  don't  | 
'     know ;  this  only  means  they  don%  who  may  be  objcS,  i 

'   oth'^rwifc  it  woiild  be  repugnant.     *  ^  . 

Mr.  Serjeant  Hi/I,  v.  ith";in  apology  went  into  the  evidence  , 
upon  the  trial — a  rubllrihina  witncfs  to  prove  tliAi  the  fecon^>  | 
iiill  was  long  and  the  other  ihcrt  ^  and  that  the  tcllator  al- , 
nioft  to  his  dying  moment  declj^red,  the  defendant  ftioid  ! ! 
take  very  little :  Then  is  there  atiy  thing  to  roiike  it  differ- 
ent'from  the  cafes  of  two  pcrfons  one  not  meant  td  takc^  tk 
6thcr  you  don't  know  who,  the  heir  (hall  takc^ 

General  rules  muft  decide  upon  property  ;  aAd  your  Ixnl* 
'  flilp  will  not  depart  from  them,  unlefs  upon  particular  dr- 

'  cuiullances  they  wonld  do  an  ir.juftice.  Can  you  do  this  by 
[  5^5  ]  g''^'i"g  ^^^^  ^^^^^  ^^^^  ho<^y  capable  of  faying  poti- 
tively,  i:^  this  cafe  that  their  right  is  clear  agamf>  hitn?  But 
a  degree  of  irjuftice  mull:  be  done,  nnd  we  kn»'.w  not  lol 
what  extent,  by  giving  the  devifce  under  the  tirlt  will  hcr 
v  holc  claim ;  \vho  could  never  be  meant  to  take  entinrly 
the  fame  under  the  fecond^  and  might  be  meant  not  to  tak< 
at  alL  , 

In  one  of  the  cafts  alluded  to— devife  not  revoked^ 
though  the  Icafe  and  inhe:^Stancc  were  to  commence  at  did 
fame  time;  f«)r  it  was  oiil)'  u  revocation  pr^  t/rf:f^,  fb  as  fd 
p(jrr-pone  the  inheritance  given  by  the  firtt  w".il,  to 
^'  given  by  thefecond,  and  it  was  apparent  il  wai  not  w.cM  i<j 
revoke  the  former  devife,  other  thr.n  partially:  And  there 
fore  the  court  confirmed  the  former  dcvifc,  fo  far  as  it  w  ij 
not  altered :  according  to  the  meaning  of  the  tcftator»  api 
t  parept  upon  both  the  wills. 

Here  the  will  cannoft  be,  X  fubmit^  of  other  lands,  as  id 

No  land  at  all — I  have  fttbmitted  in  the  begtnmi\g  of  thj 

argnn.CHt  this  unnui  be  U^re.  . 

i^ord  MamJiM — You  need  not  go  through  the  cnfesa'' j( 
went  thirty  year? ;  the  bar  will  take,  a  note  of  iheni ,  aiiJ 
the  court  wiii  go  through  them  all. 

You  are  right  in  faying  this  cannot  be  a  total  contirtT.  ^ 
tfon,  or  of  no  lands  at  all  ^  there  are  (bme  arguments  ul 
that  cafe  which  do  not  tally  with  this. 

Mr.  Serjeant  Hi/i  continued — I  fee,  next  there  U  an 
gument  upon  the  inconvenience  and  danger  of  fufienng  an 
exiftent  will  to  be  fwom  'h^^ay ;  which  is  the  concluding  2!"^ 
gunic^t.    This  Uii^':ii  have  been  a  very  ^Qod  rc-ifon  at  th4 
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time  of  the  trial,  for  admitting  evidence  wirli  great  caution: 
put  it  can  be  no  concialion  againft  evidence  upon  the  ver- 
dict i  and  by  the  rules  of  evidence  it  may  be  taken  as  % 
deed  loi^»  and  proved  in  tl^  fsmic  manner,  and  iliere  was 
.no  demurrer  at  the  time;,  no  point  r  Terved. 

The  danger  is  an  ar^nment  in  all  cafes,  and  In  order  to 
avoid  what  was  fuppofed  fraud|  the  ilatute  retrained  the 
evidence  that  might  have  been  given  before;  but  your 
Lordihip  will  lay  no  farther  reibri^ons  tlian  was  then  done } 
your  LordfKip  ha$  obferved  that  thofe  reftri£tioDS  have  been  « ^  j 
of  Icfi  iervice  tUan  expcAed     Mor  ne^  there  be  the  fame  * 
evidence  as  of  the  attellation»  one  witneis  Is  certainly  fuffi-  cbetwyoi^ 
cient  to  prove  tho  atteftation  \  and  it  will  always  he.  under  4  Bw.  wvi* 
the  directions  of  the  courr,  who  iirill  take  care  that  no  im- 
proper  evidence  be  admitted. 

/fb//  Ch.  j.    Devife  of  lands  in  A,  afterwards  another  [  56$  J 
will,  and  dcviic  of  lUc  laiuls  in  i).    That  this  was  a  revo- 
cation of  the  Uada  in  A.  but  o^herwife  J^uiclu    AnJ  it  was 
adjourned. 

The  inconvenicncej  if  fevcral  dirpofitlons  Ihould  be  made, 
hy  any  wliimfical  notions  or  iorg  thdnefs,  of  ths  fame  pro- 
perty, if  the  la(t  be  act  a  revocation  of  the  iirilj  they  mull 
b^  all  proved. 

For  the  defeivJant  in  error  Mr.  Davenport^  in  reply — Cro* 
Eli%.  721,  was  in  eje«^lment  ftriclly.  In  that  cafe  the  tefta- 
tor's  intent  was  plain,  that  tUc  eilate  devi fed  to  his  younger 
fon  ihould  fiill  go  to  the  younger  fbn,  only  letting  in  a  de- 
vjfc  to  his  wife,  paying  a  rent  to  the  younger  fon. 

Cr,  49.  (hewed  aa  iiitcnt  that  the  ion  ihould  have  the  r&» 
yerfion. 

Devife  in  fee  \  twelve  years  afker  th$  fame  land  left  to  thf^ 
ilfter,  for  fifty  years }  the  indenture  delivered  to  a  ftranger, 
and  not  to  be  given  till  after  his  death  |  and  then  the  (ifter 
did  not  accept,  Ixit  refuied. 

A  devife  to  A,  tn  fee,  after  to  B.  in  fee.  In  the  fame  in- 
ftniment,  is  not  a  revocation  \  but  they  were  joint  tenants* 
All  the  judi;os,  bul  IValmJley^  held  it  not  a  rcvocaiioa  longer 
than  for  a  term. 

Tord  MiL'ts field — This  is  nothing  to  the  cafe ;  but  it  is 
clear  when  to  a  ftrangcr,  being  iuconfiilent  w.ih  the  de- 
vife. 

^Ir.  l)a'>tnPori — It  was  only  to  {\iz\y  the  court  would 
look  into  an  inftnunentj  to  fee  whether  it  agreed  with 
the  former. 

The  court  obferved,  that  if  in  t!\is  cafe  the  fecond  will  had 
been  brought  before  ihcm,  and  it  had  been  Ihcwn  that  there 

was 
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was  a  demife  for  ^ve  years  to  Mn»  Haruiqpd^  it  would  iianr 
ilood  upon  flrong  grounds. 

Serjeant  /////—-Contents  of  a  latter  will  unknown  will  not 
be. a  revocation* of  the  former,  I  agree;  but  if  any  thing 
a{»pears  of  did^rcnce»  then  it  lets  in  the  uncertatnri^  have 
pbjc£lcd»  They  argued  in  the  cotirt  of  Common  Fleas  as 
if  the  (econd  will  ym  fuppofed  pro^ucedj;  chough  certalnij ; 
not. 

The  finding  {qroe  difference  js  no  more  than  jour  Lord^ 
fhip  would  have  preftuncd.^  How  Will  this  coniift  with 
what  wrais  ib  fh*ongly  relied  on,  upon  authority  of  ca(es»  that 

your  Lordfhip  will  prcfumc  nothing,  and  muft  not  fee  the 

^yidgnce  upon  the  circumftances,  however  ftrong  ? 
1      Xhat  a  nci^Jiivc  tound,  inat  ti^c  clcicuJant  had  aot  uli"- 
troyed  the  v.  ;ll.    This  is  not  precifely  foi  they  only  fay 
they  do  ^Qt  nnd  £bc  4i<^j  wiiicii  i%  as  if  they  had  fai^i^ci^bcr 
way.      '  * 

[I/ord  Mansfield — ^Thc  jury  can't  find  a  negative,  unlcfs 
fuch  r»'i  one  as  is  proved  by  an  afHrmative.  One  JutUy 
fay  thi:y  have  not  faid  a  word  about  it.] 

Glitzier  and  GLiztcr  is  clearly  diftinguifhed  \  becaulc  your 
X^ordihip  cannot  tiere  prefume  the  de^hrudkion  of  the  iecond 
will.  •     ^  .  . 

\X  is  Aid  revocations  are  not  to  be  preiuiued.  It  was  ne- 
ver contended  that  they  were  |  any  more  tlu^n  diflidifons'oC 
the  heir. 

The  tide  of  the  plaintifi^  in  error,  under  tl^  firi^  wi^,  is 
not  Asbdilen.t  now. 

Shq^p.  4xo«  tit.  X^am*  ijt  (8f  and  Ath,  may  ihew  that 
hefbrc  the  flatute  revocations  of  lands  m!ght  be  by  parol. 

It  cannot  he  fuppoicd  the  devifee  of  the  firft  will  would 
*  cancel  the  fbcond.**  Why  fo  ?  Her  cafe  can't  be  better, 
it  may  worfe,  by  the  fccond,  The  heirs  cannot  be  worfc, 
it  m^y  be  brttcr.  Jliit  it  has  bcea  already  ;^dniittcd|  th^t  no 
prefumptlous  arc  to  be  auule,  on  either  iiJc. 

It  is  the  wife  doctrine  iniorccd  Ly  Colcy  in  his  comnienti^ 
rics  on  Ljttktony  that  the  learning  of  the  law  is  complex  and 
linked  together  that  by  knowing  one  cafe  thorouj^h-y  y<>!: 
Will  i)e  l^d  to  the  knowledi^e  of  many  others.  Atvl  i/yxA 
^w-'Tf,  that  this  prinrlpiv:  runs  t!\rough  all  the  booksS.  Andj 
^\  truth,  the  laws  canauc  othcrwife     2.  fcicnQC, 

Tacu  dcmum  vcrc  ciccimuryrir«cuxnrdpoii.  swjoi  toveocrimus. 
^. .  I.    >    /  * 

* 
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*  As  to  implied  cevocatlonsj  the  Aiitute  has  maJe  no  ake* 
rations. 

Up:)n  t]\c  words  of  the  ftatute,  which  requires  writing 
figncd  in  the  presence  of  tiifce  witncfles,  in  the  prcfcncc  of 
trie  tcuator,  a  writing  with  the  rcquilites  of  the  acl"  vv:ould 
be  ^no<l|  as  a  fcvQcation  withoHt  (;QauiAiiig  ^uj  device  of 
lands. 

Tike  writing  is  found  ;  the  due  atteAation  ;  and  no  can* 
celUng  to  be  preiumed.  Thcfcibie  the  (btute  of  frauds 
dqe$  not  a^cr  the  faje  9t  all. 

«  Preruriiptivcrevpcf^iqiu.t(<^rethc  i^ttitdarei^^ 
away."   They  we^e  taken  away  before  as  much  as  now* 
The  qnly  cfifoence  is,  tha(  the  revocation  cannot  novf  be 
in  wordsi  without  writing.  ' '  . 

I  have  opt  deiigiicdly  mKrepve&nteci  any  part  ^  [  568  3 
gument. 

What  Lovd  Cnuper  f^d,  in  the  cafe  of  Oubns  and 
TVjvr/i  was  in  part  difaUowcd  by  I^ord  Hanhfkiei  in  ieve« 

fal  cafe*;  in  K<^. 

Loivl  Ma*isfie!d — "We  have  no  qucftion  upon  iL  in  tliis 
rafc.  It  is  not  an  applicaiiuii  tu  relieve  in  ec^uity,  u^son  ^ 
i^ciaental  cancellintT. 

Serjeant  Hill  continued — We  have  then  n^onl  ccrtninty, 
fiot  mathematical  certainty,  that  the  fecond  will  did  nut 
agree.  The  fecond  is  therefore  a  revocation,  or  neccllary 
as  part  of  the  title.  I  am  fure  (  have  no  objeAioa  to  con« 
iider  of  a  vt:nh(' facias  de  no'vo* 

Ijxtd  Mansfield — I  have  no  doubt  we  can  grant  a  vafwrv 
4m  tm»f  if  tlie  cafe  warranted  j  but  I  ohierve  you  do  not  ' 
pray^  as  Iiolding  the  evidence  upon  the  fpecia]  verdi^  fuiE* 
ficnt  to  defeat  the  title  of  the  pUMntiff  in  error. 

Mr.  Dave tt port — I  hope  the  court  and  Serjeant  Hill  will 
excufe  s^e  for  being  ihort  in  my  reply,  as  I  was  in  fetting  out. 
The  jury  have  profeiied  thetnfelves  ignorant  of  the  contents  1 
I  conclude  your  Lordiliip  will  not  go  out  of  the  verdift,  or 
know  any  thin^  of  them. 

I  admitted  before  that  there  were  three  ways  of  reroc^ 
,  tion. 

Exprefs  revocation  by  the  ftatute. 
Inconfiftence  of  two  wills. 
Revocation  by  a£l  of  law. 

The  will,  it  muft  be  fuppofed,  the  jury  concluded  to  dif- 
fer j  becaufc  it  was  ai^other^  and  therefore  not  a  tranicript 
niercly. 

I  only 
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I  only  cited  Cn*  Eli»*to  flicvr  the  court  muft  fee  the  coo^ 
tentSj  to  fee  the  inconfiftency. 

It  Is  then  as  in  ifycbin  and  Bafft^  and  thecafe  of  a  win  is 
not,  as  by  the  chil  JaWy  the  (iibftltuting  another  to  fuccecd 

in  to  the  inhcritaace  and  rights  of  the  dcccafcd  ;  but  it  s 
an  appointment  of  ufcs,  v,h;ch  may  be  created  to  fcveral 
pcrions  j  and  a  revocation  of  any  one.  iliall  not  affcr^  the 
iJti  :  So  th*it  a  fccoiid  wili  not  necelTariiy  jukplymga  general 
alteration,  or  perhaps  ziiy  at  all,  ^s  it  may  be  of  eftatcs  ac- 
quired fince  the  firlt,  or  if  of  the  fame  cflatcs,  yet  no:  in 
prejudice  of  a  former  devifte,  cannot  oixrate  as  a  re\oc2^ 
tjon,  till  it  be  fliewn  that  i:  exprcfbiy  rc\oi:cs,  or  is  incon,* 
iilccnt  i  and  to  revoke  cnt.rcly  it  ir.uit  be  incontiiter.t 
tiiroi'^iiout.  But  no  inconliitency  is  to  be  prcfimieil,  or 
cau  bt;  e^Licnded  f..rthcf  th^  it  appears  by  conjectures  on 
reaibn  or  probability. 

If  another  will  does  not  diHent  firom  the  formcr-KS  the 
fi^th  ground  latd  down  by  Swinhume. 

It  Oood  over  for  a  third  argument. 

Lord  Mansfield— li  will  be  very  proper  to  look  into  the 
hiftoryj  and  that  cafe  which  has  been  decided. 

I  will  ftate  fliortly  what  principally  ftrikes  mc  at  preient. 
Though  as  to  perfbn^  el\ate>  the  law  of  England  has  adorn- 
ed the  lloinan  hw,  and  the  confeqoences  of  it,  yet  in  do- 
vifes  of  bnds  they  difier.  A  will^i  in  the  civil  law,  vk  an 
inftitution  of  the  heir  \  in  our  law  it's  the  appointment  of  a 
particular  perfoii  as  devifee  to  2  particular  cltate :  And  ujx>n 
that  principle,  before  the  KaLc'LL  of  wills,  vvhcn  lands  were 
Ucv;lL*blc  by  cuUom,  a  man  c^ulJ  liuc  uttvifc  any  v^liicii  he 
Iiad  not  at  the  time  of  making  his  will. 

lt*s  upon  the  ianie  prim  ipics  but  carried  too  far  by  fubilery^ 
that  there  have  been  rcvocaii<knb  ci>ntrarv  to  the  intou  i 

♦ 

where  the  teUator  hus  mr-dc  ?.  footio^it  or.  the  likc»  bccAU^ 
he  has  madi?  a  vxw  appoinimeiit. 

Vv'ith  regard  to  land,  a  iubt'equcnt  de\  ifc,  nudl  be  iiicoii- 
iiilcnt  for  a  fonncr  devifo,  or  the  former  muft  itand,  unleU 
vxprefsly  n  \  {^ked  \  and  if  it  is  ^n  appointment  to  take  cr^'cct 
at  hii>  death,  and  no  contrary  appomtment»  it  mult  tokc.cfn 

\i  there  be  an  inconliitency  in  part,  d*is  revokes  as  to  that 
part»  but  no  farther.  If  a  man  has  given  an  cilate  in  fee, 
and  a^terv^'ards  gives  an  ^tailed  eiUte)  or  lor  years,  in'thc 
iirA  cale  it  is  a  qualification »  in  the  other  ^  exprefi  revoca* 
tion  of  the  former  eftate ;  bec.;ufe  he  evidently  meant  pot  to 
five  hlni  :hc  ra;;ic  cf;atj  as  before,  but  a  diflerem  one. 

Vb»i 


Digitized  by  Google 


Trinity  Term,  14  Geo.  3.  K.  B» 


What  is  the  qtteftton  tiposk  this  cafe  ^  We  are  tipon  a  fpeclsl 
verdi^^ }  the  argmnenc  b  preiiiined«  A  vaft  deal  has  beea 
iHid  upon  the  vmli£b|  and  I  cant  think  what  was  meant  hf 
Aating  the  nature  of  -Mr*-^  Lccys  eftate.  We  are  to  fee  th^ 
caziclttiions  upon  the  verdt^ :  The  heir  is  entitled  by  deil 
cent  \  there  is  a  will,  which)  as  j1*  ftood  at  that  perioii,  de* 
feats  his  title ;  and  then  a  fccond  will,  not  known,  or  the 
contents :  Thev  do  not  find  whether  it  w  «s  revoked,  or 
fubfiikJ  to  his  dc-th. 

On  the  third  argument,  fur  the  Jcvl»1e,  t]\c  MuuntilV  iii  xoJiiiie» 
error,  it  was  argued — liy  the  cafe  of  Hitch':n  and  Bi:i::ty 
.  even  in  the  opinion  of  Lord  Hal^^  a  fubirantivc  will,  uiucis  ^  570  J 
!t  relates  to  lands,  or  appears  to  revoke,  will  not  revoke 
iaiids. 

It  might  zS^St  perfonaUy,  or  realty,  or  the  xcodc  of  Jli^ 
polir.g. 

P  Icre  evidence  of  a  fecond  will  having  been  made  doe.* 
not  revoke  t!\c  iirft. 

It  feems  the  cale  of  Hitchin  and  Bn£k  proves  this,  ^d 
aginces* 

Cro.  51. 

In  wills,  (before  the  (Vatute)  therefore,  fulemnly  macte, 
the  revocation  of  them  muft  be  exprefs,  or  the  diipoiition 
abfbltttely  incondftent,  or  there  is  no  revocation* 

The  (btute  requires  that  no  will  be  revoked  by  intend* 
ment,  or  conftruiEUon,  or  verbal  evidence,  if  not  revoked 
by  a  fblemn  inftniment  in  virriting,  according  to  the  ftatute, 
or  by  another  wilh 

If  it  be  by  a  will,  the  will  muft  be  another,  altering  and 
difjK)(ing  of  the  fame  property  as  the  £rlt,  in  a  ditieicu; 
per  Ton. 

The  difpofitlon,  furely,  was  not  to  tlic  heir. 

TTpon  the  whole,  is  there  any  point,  upon  the  circum^ 
fiances,  found  in  the  verdict,  taken  together,  which  can 
amount  to  a  revocation. 

On  the  other  hdc,  for  the  heir  at  la\r,  defend.uu  In  error 
— 1  o  b?  a  good  will,  in  favour  of  the  dcvifee,  it  muit  be 
the  lait  will. 

The  ancellor  tnuft  have  continued  in  this  difpofition  of  his 
property,  fo  unfavourable  to  the  heir,  to  his  death. 

With  refpe^  to  the  firft  will  in  this  cafe,  it's  plain  he  did 
not  continue  in  that  mind  from  the  mahing  of  the  firft  will ; 
for  he  changes  his  intent,  and  difpofes  diiierently  by  the  fc* 
cond.  And  as  a  will  once  nvide  is  prefumed  to  continue  till 
the  contrary  Is  foundt  fo  that  the  4rft  could  not  have  been 

prefumeJ 
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IMreftimed  npt  to  have  ctmtinuedy  had  it  not  been  kit  ^ 
£nding  whith  ikcvrs  it  docs  nbt»  ik  the  fecdnd  will  {hall  h^ve 
ihc  &mc  prcfumption  in  its  ht^mr^  or  rather  it  lhall  r.  ;i 
])reAiin€d  against  its  exidencei  and  continuance  to  the  desxh 
of  the  teftator ;  h  having  bdea  foood  to  have  been  made, 
and  nothing  feimd  to  the  contrary  of  its  esiftelKe,  once  iS» 
fsroved. 

When  i  ftibieqvent  vnSi  m  tnade^  k  has  beeh  heid  that  it 
Invokes  the  firft  of  cpurfe ;  and  it  has  been  ftiroDgl  j  argued, 
•  a  genci^  fttbftantiie  mrill  h  a  invocation*   And  of  yim  opi- 
[     ^  3  Baron  ffa/f*    But  this  fecni«  loft  and  OTeHhrown 

by  the  dccifion  of  Hitrhin  and  B^^Jef.  And  the  court  xnuU 
liiid  u  ciiange  of  the  iiiUiit. 

In  this  cafe,  as  :herc  was  but  one  general  dcvifcc,  whv 
(lioulJ  the  tel'tator  have  riiade  another  willj  if  hc  hid  not 
changed  the  intent  with  rclpcci  to  her  ? 

But  i:*s  faid  the  jury  don't  find  this;  They  find  that  thf 
dirpolition  is  dititTcnt :  To  what  perfons  in  particnhr,  or  ir 
what  proixjrtions  he  has  given  his  citate>  we  don't  hrow ; 
but  this  v.  c  know,  that  whereas  he  had  formerly  made  a 
irilljj  and  given  every  thing,  within  a  few  pounds^  to  Mrs< 
Jiurtvoody  he  has  now  made  a  diiibrent  difpotitioxi. 

It  is  fdid  in  Hitclm  and  Bojfety  that  tlicy  held  the  iecood 
iviJl  no  revocation,  becaule  it  iiid  not  appear  it  was  of  lands* 

111  tlie  cafe  now  before  the  cotih  the  atteibtion  oroires 
this; 

'  There  it  faid^  it  might  concern  other  i  He  had  nd 
other ;  for  as  to  the  lOyOOoU  three  witneflSs  were  not  n9» 
cediiry ;  he  being  tenant  in  tail,  raniindiar  in  fee  to  hkiiieift 
might  make  the  niQttcy>  to  be  iftid  out  in  landa^  to  pds  as 

phoney  agaux. 

2  Peere  WilikmSi  27 1«    And  a  tnan  in  fiitlt  cirniiRfbn* 

Ces,  I  take  ir,  may  apply  to  a  court  of  equity,  and  obtmn, 

as  of  com  to  have  the  money  rclcak-d,  and  to  difpoSc  of 
ir  not  us  i«uds,  but  uioney,  lincc  die  whole  mtcrcil  is  in 
him. 

[Loril  Mnnsfifid — Afrrr  he  has  m^ide  his  election.] 
Scrj(_  aiU  ///// — I  think  bctoi  c  he  has  made  his  eiec^a  it 
is  land  to  -iW  iiitents  and  purpofcs. 

Lonn  of  money,  v/l:cre  Lord  Hcrdiv-^h;  'IctL'rn.incd  that 
the  money  wiiich  itood  as  lands,  unJcT  Icttlcivicnt,  with  li- 
mitation in  tail,  and  a  fee,  expectant  to  the  fame  pcrfon, 
were  not  liable  to  the  loan,  it  being  a  £xn{de  contra^  and 
the  clc<fti«n  not. determined. 

l«ni 
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Xxrd  MansJuld-^Yh^iz  was  a  cilc  where  the  pcrfon,  whofc 
rcprcfcntative  refxifcd  to  pay,  had  borrowed  the  funi  upeh 
Wie  fccunty  of  lands,  declaring  by  ktter  He  had  money  ki 
Chancery  to  aoifwcr  the  debt.  And  yet  they  were  coniiiidtw 
cd  as  lasds^  ^ndtwithfbinding  this  declaration. 

S erjeant  Htli—^{  the  jmy  have  not  fetlmi  t&al  he  4eftloy^ 
Uief^cond  will,  they  prdume  Jtt  e^dftence  |  they  Kryi  not 
£2xd  dut  he  defiroyed  it* 

.  whethertlse  wtH,  if  h  ihodld  ^fpc^t  idid  yitt  kioM  [  57^  ] 
kncrtr  what  it  agree  or  dift^jreei  fince  it  does  notiippear,  • 
inilds  Mrt.  Hariacci  can  ihew  it  does  not  difiigree  with  iMir 
ctaim  by  the  f&tner,  \vhich  is  now  an  impei4e£)k  title  wtthoijc 
die  %c0nd,  the  hdr  ^all  take  fer  the  tilioextamty  \  for  htt 
makes  no  title  under  t  trill,  bnt  takes  by  ai^lof  IqW,  unlefs 
'there  be  a  trlear  title  againft  him :  And  no  party  (hall  be 
obiii^cJ  to  Ihew  an  inrtruiTicnc  to  fupport  his  title,  except  he 
who  claims  under  it.  Now  the  dcvifce,  who  has  no  claim 
but  by  the  laft  will  of  the  tefcator,  contmued  by  him,  in  hef 
favoijr,  to  his  death,  mwW  fhew,  that  a  Will,  uitcrwards 
proved  to  be  made,  :md  \v!\ich,  pHm^  facif^  ctinnot  be  in 
her  favoi^r,  ''efpeciiiliv  when  (he  was  ocneral  cltviJce  of  the 
lirfc)  diJ  not  defeat  or  alter  Iter  title  :  for  ni  k  fs  i\\c  Ihcws 
how  much  Ihc  can  take,  ihc  ihaii  take  nothmg.  But  the 
lieir  does  not  want  any  a<?k  of  the  teilator  in  his  favour,  but 
fhall  taice;  often  Vhen  there  was  the  clcareft  intention  he 
ihould  not  take,  if  that  intention  is  impic^fible  or  illegal^  d 
ihwtt  is  any  faBute  m  tht  ^ectition  of  it. 

The  cafe  in  Lev,  Tenadt  in  tail  devifing  in  feej  fuffers  <9 
tecdvefy,  tod  takes  back  an  eftate  to  himfelf  in  fee>  with  \ 
the  exprefs  de0gn  of  efiedhiating  his  will  \  this  ihall  revoke 
and  let  the  heir  in  to  the  eibte. 

It  is  hot  tt  iSL  material  whether  the  h^  was  namdl  \  not 
if  ht  was  expreisiy  diliidieritfed  by  the  fecond  wiU,  on- 
lels  that  will  caii  talte  effect }  for  hie  moft  take«  milefi  ibme^ 
body  elfe  evidently  appears  on  the  wilL  If  one  can  iuppbfe 
Smother  devifce,  biit  it  cannot  b^  toM  who  that  devifee  was, 
'the  heir  fhall  take.  Snppofe  the  lands  given  in  mortinain 
to  a  monk,  or  to  a  p7}|/iit,  r!ie  heir  ihbll  take. 

Gilbert,  "  I  give  ail  tu  my  liiothcr.'* — This  will  not  take 
ftom  the  heir;  becaule  it  docs  not  appear  howj  or  of  what 
'clktc  the  mother  fhould  take. 

Sutter  me  to  rcpc  it,  your  Lordfl\ip  cannot  do  an  injuftiec 
by  giving  to  tlie  licir,  v.  ho  has  a  clear  t:t!e,  as  h'-ir,  againft 
a  doubtful  one  j  but  if  you  give  to  Mrs.  Harwoody  it  will  be 
agaihik  tiie  right  of  the  hcki  and  it  niuit  be  concluded^ 
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in  part  or  the  whole,  ngninft  the  intention  of  the  tcfhatcr. 
if  he  meant  to  give  hvv  ihc  chambers,  ::i:ci  th.r  reft  to  fcmi^ 
body  cife,  or  the  i^oiitrary,  your  Lordlhip  gives  lier  ail,  lo 
aiUNver  the  intention  of  giving  hu  a  part  *»  and  perhaps  he 
might  mean  her  nothing. 

it  cannot  be  a  confirmation ;  for  the  jury  have  found  it 
Jifiercnt. 

Lord  Mansfield — The  fubjoSk  is  exhauficd :  It  has  been 
extremely  well  argued^  and  can  admit  of  no  new  li<;hc. 
[  573  1  This  is  an  ejectment  brought  ibr  qhamjjers  in.LizicohiV 
Inn,  of  which  J.  Lacy  wa«  ieiicd  in  fee.  He  tt  alfb 
found  by  the  fpccial  verdict  to  have  had  a  J^er^yon  in  fcc» 
expe^nton  an  eftate  tail  in  himielf  of  xOfOOoL  remain- 
ing to  be  l(cttledj  in  hands. 

April  1 748.  A  will  was  made,  which  is  found  hy  the 
verdict  to  be  nowcxiftcnt,  of  all  h:*?  real  and  perfonal  cOitc 
toIMrs. } larnuoodf  oi\  payment  of  certain  legacies.  i'hc  y 
lind  ar.olhcr  will,  duly  .iticilcd  in  ly^'J,  and  iarujcr 
that  the  dilpclition  nv.idc  by  the  laid  wui  uf  1756  was  dil* 
ferent  from  the  dlip'>lition  of  1740,  but  In  what  paiticulars 
they  know  not  \  aiul  7.        died  in  1767* 

'i'hey  find  the  tiiie  of  the  Icflbr  of  the  plaintifi*  in  e^ctt- 
ineiit,  kis  niece  and  heir  at  law  of  Mr.  Lacy. 

On  this  Ipccial  verdivit  each  part  lays  there  is  a  clear  titic 
found.  The  defendant  in  ejectment  fays  for  her,  as  devilce, 
and  the  other  part  fiys  thereisa  dcvife  inconfiftent  or  repug- 
nant, or  at  Icail  uncertain^  on  the  findings  io  that  the 
court  cannot  give  judgment ;  nor  have  either  prayed  for  a 
Wf  ire  facias  dt  nQVo\  which  this  court»  as  a  court  of  error 
could  have  granted^ 

The  court  muft  conclude  firom  fadU  found ;  they  cannot 
find  upon  evidence.   Prcfumption  is  a  ground  of  evidence : 
,         That  prcfumption  cannot  now  be  received^  as  being  evi- 
denccj  and  therefore  proper  to  have  been  found  by  the  jury, 
not  by  us. 

The  jury  have  found  this  for  the  plalntiBTi  they  have 
found  her  heir  at  law.    It  is  rightly  (aid,  the  heir  at  law, 

having  a  clear  title,  cannot  be  defeatc4  by  a  prcfuniptioii. 

You  cannot  giicfs  him  out  cif  lui>  title. 

"W^hcn  dure  is  a  will,  and  vou  don't  kiiow  to  wlioiu  the 
tcftator  has  Intended,  you  can't  conjecture  he  meant  to  give 
liuin  the  heir.  Something,  therefore,  muft  be  found 
uga  iift  his  title,  of  the  f«mc  certainty  and  ckarnefs  with 
that  title  iucii. 

What 
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Vrivat  have  the  jury  found  to  tKts  title  of  the  heir?  A 
clear  title  under  the  will.  No  doubtful  exprcincns  T:pcn 
the  v.'iil  :  For  if  the  will  were  not  ckariy  intelligible  Uicncir 
fhoulJ  not  lofe  his  right. 

The  heir  then  mult  repel  this  from  IV^fts,  ihewing  this  "vrili 
to  have  b.'en  taken  away  i  far  the  dcvifee's  clear  title^  iilj^ 
that  of  the  hciar'at  hvr,  muU  bv  t  :ke::  away  by  a&  clear  ai^ 
one  againft  her.  And  this  title  of  ti)e  heir,  or  any  dcvifce^ 
againll  the  firil  will,  muft  have  continued  to  the  death  of  the 
tdllator:  For  it  wub  lately  determined^  that  where  a  will  was 
made  with  exprefs  words  of  revoc^tioiii  and  ttiat  wiil  iind  |- 
that  revocation  taken  away  by  the  teAator^  by  the  cancelling 
of  the  inftrument)  the  former  will  revives* 

What  is  found  in  this  fpccial  verdiA  }  They  fay  a  clev 
vUe  ot  the  chambers  in  LincohiVinn*  In  the  cafe  of  IStAin 
and  BmffH  the  jur)'  fay  they  do  not  find  the  tcftator  devlfed 
lands  by  the  fecond  will.  If  the  jury  hr.d  not  faid  it,  the 
court  would  not  Iir.vc  prclu:r.ca  it.  And  Iiltl,  the  court 
would  not  prciuiiic  this  diilcrcnt  difpofition  to  be  l1  tiic 
chambers,  if  the  jury  had  not  faid  any  thing  j  but  the 
jury  fay,  (becaulc  they  know  nothing  of  the  matter,  they 
fay)  that  the  difpofition,  .  was  diiiercnt.  If  he  had 
made  a  vcrbni  d''clnr:^tion  of  the  dilFerence,  this  would  war- 
rant the  iiiiding  of  the  jury,  but  could  make  no  revocation, 
had  it  been  ever  fo  exprcisly  fuid  by  him  that  he  meant  to 
give  heir  nothing,  or  hud  given  her  nothing. 

It  is  a  different  difpofition  didinguiOies  the  finding  from 
that  of  Hiichin  and  Bojftty  aJiud  tejlatruntutn.  This  mtiik 
have  been  another  will,  dilfering  In  difpofition^  not  onano^ 
ther  piece  of  paper ;  for  then  it  would  be  the  fame  wiUL  Nd** 
ther  can  another  wiH  be  a  confirmation^  for  the  fame  reafon^ 
becatde  it  muft  have  ftme  difierence^  to  be  another  will  % 
and  if  no  difference  it  b  not  another  willj  bat  a  repnbUca^ 

.mm 

A  wili^  fjit  tkiore  properly  teftamen^,  of  perional  ci^ 
tatc,  by  the  civil  law,  muft  be  a  revocation ;  becafbfe  it  car* 

ries  with  it  the  making  of  a  nevir  executor;  and  the  making 
of  a  new  executor  gives  him  the  rcllduc,  and  pets  liim  in 
the  place  of  the  heir.  But  a  dcvllc*  of  laiicis,  in  our  law, 
declaring  the  dllpoiitien  the  teftator  nR ms  to  be  made  of 
his  property  after  his  death,  is  an  appointment  of  ufes ; 
therefore  muft  be  of  lands  in  pofieflion.  And  it  conilitutes 
no  uni\crj.d  heir*,  but  there  may  be  Ibi'eral  devifes,  by  fe- 
veral  inftrumenrs,  and  of  fevcral  cflatcs,  all  of  which  may 
iland  together.    And  this  diflinction  is  as  old  as  Flotudtn, 

Rr  Vide 
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Vide  Srett  and  Rigdm. 

And  becaufe  a  teitatpr  can  only  devife  fucH  citate  as  lit 
litis,  upon  this  legal  fubtlety,  if  he  make  any  change  in  thst 
cftate,  lb  as  to  make  it  another  cftatc,  in  law,  though  irith 

j|  defip^n  to  eue<^hiate  his  will,  this  is  a  i*evocation  in  law. 
I  he  iiiflcring  a  recovery  by  tenant  in  tail,  in  orucr  to  giv*r 
cnca  to  his  wii!,  and  lb  cxprdlly  declared  by  him,  wa^ 
rcvocationj  becuufe  ii  change  of  tl;c  cflatci  but  ilicre  is  no 
ground  cbntenJcd  of  fuch  circumftanccs  here. 

Thcfc  is  no  rcAOcntion  then  \  lor  I  can't  fee  any  diiTercncc 
bctw  een  this  nnd  the  cafe  of  Hiichin  and  Bajfet, 
1  575  ]  ^  whole  tr.nus  upon  a  fallacity,  the  ground  of  tir.crr' 
taiiny.  Ihz  cnfc  is,  the  heir  fli.-ill  not  be  defeated  by  any 
uncertcinty :  And  when  :hcrc  i&  an  uiicextain  dcvile  to  any 
Other  perfon,  it  is  Void. 

But  when  a  will  apjicars  cd'tain  on  t!ie  face  of  if,  this  is  as 
cl^ai*  a  title  by  devife  as  the  other  by  defccnt,  and  mnft  be 
overfet  by  a  certainty  cg^iinft  it.  And  therefore,  i  thiuk^ 
in  this  cafe,  the  fpccial  verdict  hr.s  not  found  a  revocation  % 
nor,  conieqiientlyt  a  title  in  the  heir  againft  the  deviiee. 
'  "Mr.  J\iftice  Afton^\  can  add  nothing  to  what  has  been  (b 
'  fully  fald  by  his  Lordihipi  and  am  entirely  of  tlie  fame  cpi* 
nion. 

The  two'other  judges  of  die  iame  oplniOD. 
'  .  Judgment  of  the  Common  Pleas  reversed. 

Afterwards,  on  an  /ppfal  to  the  House  of  LordSj 
JuDCMi.NT  of  the  KiNc's  Lr^cn  aifikmkd. 

[Note,  A  m'oflhy  friciid,  to  whom  I  ::ni  ;ri  la.uiy  r^.  f^v  Ut 
6bliged,  has  given  me  a  note  of  Glazier  atid  GLzzict-y  \%  liich 
is  alluded  tu  in  the  argument,  and  I'CeuiS  lo  h;ive  been  a 
leadli'.g  c.tfe  in  the  Jud^nictit  \  and  1  know  not  that  it  is  any 
where  reported,  and  therefore  hojK*  it  wiW  not  be  unac- 
€cpt?.ble  here*    It  was  thus;      R*  Hilary  term,  lo  G.  3. 

I  his  caufe  crune  brfore  the  court  on  a  motion  for  a  new 
trial,  a  verdicl  having  been  given  for  the  defendant  at  £a6* 
Grimfiiead*  in  ejectment,  and  upob  argument,  it  ap^- 
jjcarcd. 

That  John  GVifTS/Vr,  huving  made  his  tufill,  devifcd  landi 
to  his  firl'r,  fceond,  and  third  fon,  and  d  pectttuary  legacy 
to  his  daughter ;  but  the  girl  ibon  after  manjing,  the  father 
.  found  it  neceiTary  to  mak^  fome  alteratiod  in  his  wiU.  He 
accordingly  folemnly  re\'okes'his  will  by  a  fubfcquent  on^ 
tvhich  made  only  this  iimple  alteratibn  in  the  devifes  and  k« 
gacies,  «r«i  a  legacy  to  the  huiband  of  the  daughter. 
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At  the  oki  man's  death  the  fecond  will  was  found  c.  ncdl* 
cd.  The  eldeft  Ton,  therefore  entered,  as  heir  at  law; 
againA  whom  this  cjec^bnent  was  brought,  by  the  advice  of 
counfel,  for  the  lands  devifed  by  the  j6ril  will  to  the  iecond 
and  third  fbns. 

Mr.  Bwn  imyihe,  before  whom  the  caufe  was  triedi  was 
oir  opiiiioiiy  that  the  firft  will  being  folemnly  revoked,  it 
could  not  revive  without  republication,  by  cancelling  the,  [  57<^  3 
feconci/   And  according!/  a  verdi^  was  found  for  the  dc« 
fcn<I<^nt. 

Upon  a  motion  for  a  new  trial,  Dutir,':;:^,  fulicltor-gencral, 
contended,  Ihcwing  caulo  ^  iiw,.  th.it  the  law 

was  as  ftatcd  by  th;;  ler.meJ  jiiui;c.  Tii.u  to  fct  iip  any 
other  rule,  would  be  lo  (.>pLn  a  door  to  tliofc  iuconvenicntes 
which  the  iV  ituieof  frauds  meant  to  guard  againft.  That 
the  vAW  mult  he  prefumed  to  be  cnr.c°l!ed  by  the  teftator^ 
and  therefore  he  wis  fairly  tnkfn  to  be  dnid  inielturc". 

Lord  Mansficidy  Chief  juliicr — (wUliout  fuficring  the 
counfd  to  go  on  who  were  on  the  other  fide,  contending 
for  a  new  trial) — It's  impoflible  this  verdict  fhould  (land. 
The  cafe  of  wills  ftem^  to  be  exacElly  within  the  reaiba  of 
the  rule  relative  to  a<Sts  of  parliament.  If  a  repealing  {l;v» 
tute  be  repealed  \  by  the  repealing  only,  the  firft  ^tute  is 
revived  :  So  a  revoking  will,  by  revoking  or  caneclling* 
revives  the  firft  revoked  will* 

Bcfid^,  if  the  cancelled  will  could  nev6r  b^  given  in  evi* 
d6iceto  eftablifli  fnch  a  will,  (by  reafon  of  the  cancellation) 
it  cannot  be  produced  as  a  revocation  of  the  firil  will  \  So 
that,  that  will  muft  neceflarily  be  ihndmg )  and  the  plau&* 
tiff  has  a  right  tn^the  devifes  under  that  wilt.  ' 

Yatt:^  Jufticc — l  am  of  the  fame  opinion:  There  is  a 
cafe  of  Oft  ions  v.  dryers  ^  direcflly  in  point. 

AJloHy  Jukicc,  abieiit,  uiic  oi  the  luid:>  comaulUgaeia 
In  canrcHaria, 

li  uia^  Julticc,  concurred,  in  ommbus* 

Corporation  of  Kingfton  upon  Hull  ^aii^ 
^  Homer. 

,  T^ECLAR  ATION  ftatel  the  borongh  of  Kingfton  upoil  * 
jL/  Htill  to  be  a  very  andent  borough  :  And  that  firom 
ind  before  1772,  to  wit,  from  time  whereof  the  memory  of 
pan  runneth  not  to  the  contrary,  the  faid  corporation  had 
Ipwn  accuftomcd  to  receive,  and  of  ri^iit  gught  to  receive, 

*  R  r  a  a  c^rtaim  ^ 

I'     -  .  -  * 
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a  certain  mtcal^lc  toll,  to  wk,  8d.  for  every  hfl  of  Iczi, 
and  of  fonic  other  articles,  according  to  propoitiopi  fiated 
in  the  declaration. 

Entry  on  the  corporation  books  as  fiif  back  as  £,  3« 
[  577  j     There  was  a  great  variety  of  evidence  from  tbe  corpora* 
cbn  books,  ^c.  relative  to  the  perfbn  appornted  froii  dme 
time  to  recdve  the  toll,  and  the  payment  of  it. 

'  Lord  MansfiM  left  it  to  the  jury,  whether  tfaey  wonld 
prdtime  a  charter,  whh  dire^ons  that  variance  in  the  rat^ 
ing  of  the  articles  would  not  be  an  objection  to  the  claim. 

'I'he  jury  found  fcr  corporation. 

■  On  a  motion  for  a  ncv  trial  it  v.  .n  objciTleJ  by  Mr.  Z>rff* 
«f/r^,  that  upon  t]>e  evidence  the  jury  ought  not  to  liave 
found  for  the  plaintilT;  for  that  tlu'y  were  not  \v  rr::r*:c^l  :o 
prcfiimc  a  rhnrtcr,  as  dife^led  in  tliis  calc;  the  inftitution 
c  t  the  corporatiuu  having  becxi  within  time  of  2^al  me- 
mory. 

2d!y,  Bccaufe  the  thlnfy  prcft ;  »1h\1  for  \va«;  fulve, |ij-ni  to 
the  exigence  of  the  corporation,  which  Nras  iri'df  withia 
time  of  memory;  fo  that  there  could  *bc  no  legd  preicrip- 
tlon. 

That  as  to  thfe  cdfe  where  a  rccdtrefy  "tras  pl'efmtied,  Ihwt 
a  cKtirge  m  an  attorney's  bill,  it  was  nothing  bnt  cv'dmcc  of 
foHrender  of  tenant  for  hfe,  for  the  pur|)ore  of  maksng  a  > 
tenant  to  the  precipe.    But  a  record  icitd  d^  iii  ^ms  U  | 
Vtry  different,  I 

The  cafe  of  the  Earl  of  Lc'h  ijhr^  i  khow  iaot  wliat  if  1 
wsti. 

[Lord  Mahfffhl — ff  it  was  jwZf/fjpEar!  rf  Xi/tr/f.r,  ihc^ 
loft  the  eftatc,  I  thiiik,  fot  Want  of  preftrmmg*]  ' 
♦  Befnfrt  thefe  c.Jes  w  tprre  itifBrmed  of  «i  opinion, 
\vhl».h  I  lliall  al\rays  pny  rrll  pollibic  rcfpcct  and  de-rTcncf? 
fomcthin::  AVliich  has  been  Hiid  to  lunve  ilrbnt  fn^m  vour 
Lwulbip  at  ny$  pfius^  n!)d  other  cauics  :   Your  l^urdlhit^ 
Tvill  inform  us  of  the  circimillanccs  of  thofc  cafes,  arJ  ! 
thcrefoie  I  iUdll  i-ot  cite  tlicm.    I  only  fub;r/it,  that,  as  hr 
as  I  have  been  ever  able  to  learn,  there  huvc  been  no  lo*  ^ 
Icmn  dfcilions  :T;ainfl  u<;.  ' 

[Lord  Auf^:j/'i  ':'—l  rcnicmbrr,  licforc  Our  l.dl  rrJLr:  \ 
ffntyus  bill  w;is  c\er  dreamt  of,  a  cafe  ^  hcrc  long  poircHion 
(iiippoie  an  hnndred  yean.)  fuppo(ing  the  cilate  coahi  have 
.  %  le^ul  commeneemeiit^  though  it  could  not  operate  as  a  har 
Alight  Ik*  evidence  for  prcfumption  of  title*  And  in  thr 
cafe  of  Maiilftone^  fuppofing  the  title  coiild  have  a  good  ami 
lawfid  oommencemcnt,  pofleiiion  of  eighty  years  might  be 

prefumpdve] 

Digitized  by  Goog|e 


Trinity  Tjemj,  14  Geo.  3,  K.  B. 

pduxnptive  evidence  ;  thqugh  no  title  Is  a  prefcf ijjtlon » 
.  agaiiift  thech\irch^  any  xnQrc  than  againil  the  king,] 

Mr.  Dumiing — I  did  not  maintain  in  the  fuU  extent  that  [  -578  } 
a  charter  cannot  be  prefumed>  autecedent  to  the  ^a^  of 
ksal  jicelcript^op. 

The  attention  the  law  pays  to  the  .|»erifl)ing  nature  cf 
charter^,  however  politic  it  miglit  be  if  the  la\^  would  e^c* 
tend  it  fartheri  deicends  no  lower  than  1 123,  tKe  year  of 
R,  I.  acceflion.  Till  thofe  to  yrhom  it  belongs  (hall  think 
fit  to  reduce  the  tlmei  I  apprt^hcnd  the  courts  of  law  wtU 
not  amend  the  law-  . 

The  cafes  before  your  Lordfliip  might  I^e  where  the 
whole  jield  of  polfiblc  time  was  open;  but  ji'ic  the;  luull  ' 
prclumc  a  title  fiihrcquciit  to  the  term  of  prcfcript-on. 

A  chartc^r  o*^  cumiriTiailon  is  produced,  whicli  is  a  thirtg 
now  confidcrcd  not  neccffary  in  law,  and  Vf  t  the  elTcntial 
original  cliarter  to  l)e  prcfumcd  loll,  witiiout  proof  .tjiat  it 
ever  exillrd. 

At  o::-  particular  period  they  ufc  in  their  entry  [tliis  I 
think  was  168 1]  the  words,  and  the  following  rates 
added,"  then  certain  rates  arc  I'pccially  ilatcd.  They  then 
thought  themfelves  po&iTcd  of  the  Icgiftative  autliority  to 
^dd  to  the  quantum  (%r  encreaie  t)|e  number  of  thefe  tolls. 
If  it  Ihall  appear  to  the  court  they  hav  e  not  better  ground 
go  on  for  the  tolls  they  now  claim,  I  fuppofc  the  couirt  will 
hardly  aid  them  in  this  iingular  ideaj  whatever  may  be 
thought  of  the  other  point  of  prefer iptioo;^  which  by  this 
variance  they  ftem  luo  abandon. 

But  the  corporation  received  a  (charter  from  Charlis  the  * 
tA,  which  \^  coQfi4eratiQn  qf  repairs  confirms  the  duties 
with  certain  <;xceptions  \  \{  the  cor|>oration  had  been  in  pofr 
fcfiion  of  a  claim  without  feifiri^ions,  would  th^  have  ac- 
cepted one  with  lo  many  fuch  reftri<fllons. 

I  conceive  that  no  lidlion  of  law  will  make  merchaiUs 
trading  hablc  to  thefe  duties  lo  vai  irJ,  fo  ditilrent  from  the 
fuppofed  auHiurity ;  aud  lliat  this  authority  cuaiiot  com- 
jfttcnce  by  prcfumption  in  mo(^ern  times. 

Lrrd  Mansjidd — Had  you  infpc*^ion  of  all  theii*  enr 
.tries  r 

Anfwcr — ^Wehad  a  certain  confined  infpeiftion  from  tlic 
entry  157c,  and  a  little  antecedents  and  i'uiuc  piipeii  rela- 
tive to  their  entries. 

Had  yQu  .juiy  inipei^tion  of  entries  ivom  i  ^4 1  ^  and  between  . 
;hattjnv?io'.i575? 

Mr. 
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t  519  1  Duming  in  anfwcr  to  this  faid — There  was  a  book 

which  he  thought  related  to  R»  2.  written  ia  court  h*nd,  but 
in  very  bad  court  hand,  otherwife  he  iaid|  he  fuicied  k 
would  not  have  been  very  difficult  to  him. 

Lord  Monsfitld  (aid  farther^  that  great  Icngtli  of  pofleA- 
iioos  though  not  operating  within  the  ftatute  of  limitatioiis 
is  yet  {Irong  evidence  of  a  right  beginning  if  there  can  he 
imy. 

It  is  very  properly  anfwcrcd  on  your  part,  fatd  his  Lord* 

fhip  to  Mr.  Dunn'wgy  by  oblr.rving,  that  hot  even  the  ba» 
rough  itfeji  lb  ^.  borough  by  pr^icnpeion. 

One  ground  fnpportstlie  vu  JiC<,  if  any  proof  of  ir ;  up- 
on which  I  have  aq  opinion.  The  evidence  is  llateJ  of  i 
pott  before  ^  R.  2.  And  if  a  port,  2nd  there  were  any 
lies,  thofc  duties  muft  be  in  conildcration  of  the  port. 
.  ^."ryrrrr^j  was  the  name,  dn(iuw  of  what  ?  Not  the  river,  oi>- 
fervcd  Mr.  lull  ice  y^fio'ij  but  certainly  the  port. 

Mr.  Dun.'iirtg  coi.tcuiicd — Thr^t  the  formerly  ca!!ed 

Sayrcrijr^  meaiit  the  river  of  Hui/^  irom  whence  the  towa 
took  its  name  ;  and  not  the  port. 

Then  faid  Mr.  Dunntng^  '  a$  to  the  fccond  ground,  the 
prefumption  coincs  within  very  narrow  limits — A  very  fy^ 
cial  kind  of  prefumption  \  that  there  was  ftich  a  charter  be- 
tween 1382  and  1 44 1 9  and  that  this  charter  is  loft^  and  the 
pthers  are  preferv^xi. 

[Locd  MansfiM^hrt  the  duties  now  in  queftion  of  the 
fame  fpecies  with  thofe  granted  by  any  of  the  charters  ?} 
Note,  I  underftand  it  appeared  that  as  to  moft  part  they 
'  were ;  but  not  as  to  ail. 

Lord  Mnftsfield—orAtTtd  to  ftand  over  till  the  next  day, 
he  being  to  po  to  the  Houfe  of  Lords. 

It  was  farther  argued  aceordiimly  Oii  ciic  1 0th  of  Junf, 
and  Mr.  ll'nllace  contended,  tiiai  a  charter  might  propcij* 
be  prefamed  in  this  c^fe. 

Impropriation  prefumed  to  have  been  midc  and  the  pa- 
fumption  taken  within  the  reign  of  Ed.  4,  Grant  of  the 
crown  prefumed  witliin  the  lime  of  legal  memory,  namdy 
in  the  reign  of  juL 
t  S^^  3  II1C  poircfiion  appcai-5  to  have  been  undiiturbed  for  three 
hundred  years  5  tiiere  is  exprefs  evidence  almoft  throughout 
that  time,  and  implied  evidence  as  to  the  rell,  there  being 
none  to  the  contrary. 

Will  a  recent  addition  of  duties  by  the  mayor  and  alder- 
men annihilate  duties,  to  which  they  were  entitled  near  thicc 
years  before. 

He 
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H«  concluded  with  reprelenting  the  ruinous  fVate  fii  whicl^ 
the  harboQr  would  be,  if  the  court  (hould  determine 
grant  of  thefe  duties  was  pre fum able. 

Lord  JMjmJicld — I  fancy  Lord  LtueJIo  ^  cafe  was,  no  re- 
covery upon  record  to  be  found  ;  upon  alking  tlic  jury  wliat 
|hcy  believed      the  recovery  upon  evidence  they  prefunied. 

And  this  was  Grmvilk'^  cai'c,  and  the  recover/  prcfumcd 
in  the  year  1 700. 

Mr  Z)////«/w^  faid,        to  the  Enri  of  Leiceft^^-^s  caic  1  be- 
lieve) that  the  rolls  were  wanting  during  that  yenr. 

L.ard  M.msf.:'ld—^\^\\\\t  makes  it  a  very  clcai*  c-fe  indeed. 

Lord  Mansfield — You  know  in  the  famous  cale  of  Lor^  ' 
Purifeck^  thry  cculd  not  find  the  exi{|ent  patent  \  but  the 
entry  was  admitted  as  evidence  Upon  an  cxceUent  fpcccK  of 
liord  Nott'in^hamj  though  entry  ^hot  create  the  titl^  of 
>iicount»  though  it  might  of  baronet  ] 

King  and  Carpenter  was  cited  of  preAimpiionj  where  the 
article  affected  b^  the  prefumption  w^s  introduced  whhiti 
time  of  membrv. 

Mr.  Walliici  ngain  urged— Hiat  the  firft  proportion 
laid  down  as  the  foundatfon  of.  his  argument  was  right ,  that 
»  grant  was  presumable,  it  ottght  here  to  be  prefumed  \  ^d 
the  jury  not  to  lit  twenty-four  hours  longer  without  any 
profptxt  of  iic\v  evidence,  to  try  whether  they  could  find  a 
j^ollijillty  to  tl;!i^k  qtherwife.  'l  iuit  li  there  ever  w<ii  4 
ground  of  prelumption  there  wiis  in  this  c.ile.  '  ^ 

Mr.  Dtmnhi^y  contra — that  he  had  nothing  to  add  upon 
the  c:^fc  to  the  propolition,  \YhetUcr  the  g'ant,  if  it  be  pre- 
fumable,  ought  to  be  here  prefunied-       '  ' 

As  to  the  deplorable  diltrefs  of  th'jir  corporLitior  ^.vA  their 
qU  at  ftake,  and  the^  hghtlng /»V5  iir/V  f/y^t//,  ii:  tncrc  \vu:>  nny 
truth  in  his  Inflru^ions  on  the  part  ot  his  client,  the  otlier  [  58^  J 
undifputed  tolls  were  twenty  times  more  vaiuabie,  and  addr 
quate  to  the  building  and  repair  of  the  port. 

That  this  was  not  the  lirft  cafe  of  the  kind  that  had  bem 
difputed  with  this  corporation  \  for  that  there  had  been  ano- 
ther conteft  upon  toiu^  only  with  different  plaintitiii  a  fiew 

years  ago  \  and  they  then  put  their  right  upon  the  charter 
of  ^  .     A  ^  .  . 

That  W  )ya$  not  impoilihle  on  time  glten  on  ehKer  Sde  to 
amend  thoir  cafe,  that  he  thought'a  careful  inlpection  oTiEe 
books  would  produce  Ibmcthing  miiterlal.  ^  ' 

It  tsalfq  very  extraordinary,  that  every  reign  has  fupplied 
charters  down  to  Eh^heth\  and  yet  this  cii;u-icr  is  unjfc»rtu- 
natcly  not  io  be  found. 

As 
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As  to  Lord  Leictjler^s  cafc)  Mr.  Dutming  laid  he  uacW- 
iloojd  ihe  deciflon  had  been  about  an  attorney's  bill,  which 
gave  evidence  fatisfaiftory  in  point  of  fact,  if  it  had  been 
competent  in  point  of  law.  And  \xfOSi  inlpe^oxi  the  whole 
rolls,  either  of  that  mgn  or  of  that  year,  were  fioumi  want- 
ing; that  this  was  v  bat  had  been  rcpreiented  to  hiiBt 
though  he  believed  not  by  any  body  who  had  a  very  accuraie 
knowledge  of  the  cafe^  and  that,  if  everlociked  into^  he 
thought  it  would  be  found  fomewhat  like  thU  (bte  it« 
whether  it  were  a  vl/i  frltu  Caie>  or  more  iblemnly  dctcr« 
mined. ;  * 

•  Xhflt  lie  hoped,  the  more  antient  cafes  would  be  of  illU 
Jefs  importance  as  applied  againft  him. 

'1  hjt  the  cafe  in  Shucr,  on  a  claim  yl  cuili  Liv^rtcd^ 
^unici  upon  oth^  r  points. 

The  nrft  objcctiun  \va3,  that  in  n  quo  iimrrimto  the  crown 
\b  concluded  upon  xhe  iiiae  ri^ht  j  but  upon  an  informa* 
tion  not. 

Another,  as  to  the  competency  of  the  wltncfTes,  for  that 
pn  an  hue  ni d  crv  the  huiulrccl  could  not  be  witnc^.* 
Nor  for  panih  dues,  parilliiouers. 

Nor  legatees  jof  however  fmaU  furqi,  witneiies  upon  wills. 
[It  IS  ufual  now  tOTeieaie.] 

^other^  that  4  verdid  in  the  cafe  of  a  private  perfbo 
was  not  evident  «|ainil:  tlw  crown, 
[  582  3  'fhey  came  to  the  cafe  by  comparifon  of  nuifances^  with 
^pceiibriptive  rights  allowed  and  recognized  by  law,  and  wh^* 
ever  within  time  of  memory  has  been  judicially,  or  by 
parliamentary  aothority»  coniidered  as  a  nui{ance»  &ils  <tf 
prefcrJption)  which  muft  he  an  immemorial  continued  right 
uniiitemipted,  at  leaft  not  otherwife  interrupted  than  by 
wrorg-t  They  find  that  in  the  time  of  Bdwar4  eoals  were 
complained  of  as  a  nuifance  ;  they  do  not  therefore  think, 
there  is  evidence  of  an  exiftent  prclcriptive  right  :  Nor  is 
there  in  th.:i  cafe  any  attempt  to  iuppciL  tiic  claim,  by  prc- 
fumption  of  a  gi  ant. 

The  cafe  in  Coke^  I  iliink,  will  not  dif^i^icc  with  mv 
ideas,  or  with  the  c^ufe  ihcwn  for  a  new  trial,  when  I  Umiw 
what  I  do  admit. 

T  never  mennr  to  fay,  that  gran  is  of  the  crown  were  not 
prefumabic  s  fcr  the  law  always  ibunds  preTcri^Ye  corpo- 
rations upon  prefumplion. 

But 

•  Tcflis  in  C2iif;i  fui  privatS  non  eft  audieadut. 
\  Ci)tJucludo  fcaid  rep robatft  Qon  potcil  aiupliiM  iodou. 
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But  I  only  maintaiacJ  tlii^t  it  was  not  competent  to  pre 
iuinc  u  graac,  in  a.  czic  where  uiage  was  hoc  Xiciarcdj  or 
ixfcrrable,  to  a  lime  beyond  memory. 

The  firft  cafe  cited  on  the  other  fide  Mr,  Dunning  jiifl  ' 
fpoke  tOy  and  then  proceeded  to  the  fccond,  which  he  fiiid  ; 
was  of  much  gn^tcr  importance*  Namely,  lup))pru)g  the 
crown  when,  granting  tlie  manor  was  feized  of  the  ad* 
YOwibn«  whether  it  Ihould  pds  |>y  a  grant  of  theinanor 
^um  ftrtt/u»iiUw,x\\ii  the  cowcf.  hel4  not,  ap4  peri^aps  vppn 
fomt  old  fhituteft, 

[Lcml  Mansfield — ruptx>ie  upon  the  ground  that  the 
psown  muft  grant  hy  txpr^  word^  ;  for  in  cafe  of  a,  prt- 
yate  perfon  it  would  be  acknowledged  good.] 

Mr,  Dunmng  coiitinucd-^That  neither  in  tliis  cafe  laft 
meiitioncvl,  nor  in  tiic  ^.:ic  before,  wz^  there  any  thing  tp 
jLonline  the  prerumption  Lu  a  liiuc  wiiiiin  legal  memory. 

As  to  the  charter  of  R.  2.  that  if  the  court  could  tranflate 
it  as  granting  to  a  port  then  exifting,  ail  prefumption  would 
then  be  unnccefl'ary  and  out  of  the  qucftion  ;  the  duties 
woiihl  follou'  of  courl'e,  and  be  incidents  neceii'arily  carried 
with  the  port,  ikit  thi;t  conlidcring  the  chr*rtcr  he  could 
not,  either  in  grammar  cr  reafon,  ihink  it  iel's  than  a  crea- 
tion of  the  port*  The  king,  fpeaking  to  the  corporation,  [  5^3  2 
doc\2ircs^coacejffimuj  quantum  in  itabu\  ivhat  is  the  mean^ 
ing  of  this  qualifying  claufe,  if  the  corporation  hnd  at  that 
time  a  port  and  the  duties  Incident  ?  He  added,  I  imagine 
it  was  then  doubted,  whether  the  king  could  grant  to  othcit 
|o  m^ke  a  port,  though  he  could  make  pne  himfeif. 

And  befides  the  disrter  farther  fays,  in  miliaratiof0m 
ejus  vi/la,  qucJ  ipji  et  hjoredes  haifeant  portumy  is  it  the  phrafe 
in  granting  an  exiAent  thing?  Concejjimus  portum  wotdd 
have  been  intelligible  \  aU  the  i^fl  is  furplu&gc  j  or  cqop 
trary  to  the  idea  jjiaintained  against  us. 

1  took  notice  yei'tcrday,  that  the  limits  of  the  port  were 
defcribcd  by  the  ^luirter,  which  would  have  been  of  no  uic 
if  this  was  antient  ix^rt. 

\\  iiether  the  port  was  created  by  the  charter  or  not,  Sayr- 
creek  [or  Sayrcriffe  qii.]  was  the  name  of  tl\e  Itream  wiiidl 
.was  called  Hull,  at  the  time  of  that  charter. 

If  the  corporation  luid  the  ^K>rt  before,  could  it  liave  been 
anmxiim  v:ii£  by  the  mflrument  ?  But  it  the  crown  intend- 
ed an  annexation  in  future,  and  the  refuk  of  the  inih^ment, 
then  the  court  will  fee  the  crown  had  the  erq£ling  a  port  in 
contemplation,  which,  w)^engiui)ted,  was  to  be  a^ne^ted  to 
th&town  of  HulL 

Granted^ 
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Granted,  that  they  were  to  have  a  port  ita  qvod  f^Jltnt 
^fififirare  d'>mos  ka'hif  cf  /Jaieihas,  thcfe  crc  things  without  which 
a  jx)rt  cannot  Ovift — rqnnvs  and  wharfs  therefore  they  were 
to  do  what  was  ncccHnry  to  make  a  port^  lliicre  not  havi&|^ 
been  one  ai^tccedentiy.  ' 

They  were  to  this  port,  and  to  what  purpofes  ?  Ad  dt^ 
Jcnftofiem  augnwntatknem  et^ndai'uinim  et  Jalvatiantm  vt^Cr 
diil^m  This  was  to  be  ta  the  prefenration  and  encourage- 
ment of  the  town,  by  gi'nng  them  commerce,  which  till 
then  tliey  \aA  not  \  and  a  port,  wht^h  (ill  then  thej  had 
not. 

'  They  are  to  do  this,  wl^lch  the  charter  autkarife^  them  to 
do,  without  impeachment  from  the  king  aid  his  heirs; 
thefe  words  imptnt  not  limply  an  authority  to  make  2,  port, 
toratfe  Aaithes  and  qu;  y?  but  that  the  works  of  their  own 
hands  HiQuH  be  fully  enjoyed  by  them,  widiout  any  &rrhcr 
rccourfc  to  the  regal  prerogative  ;  which  would  ha\e  beeii 
I'nn.cclliiry  and  very  ii  iiifanl,  if  he  hid  granted  theiii  ^  port 
ah'eady  known  and  ciw^iincd      certain  lin^.its. 

Charier  of  i  E.  i^.-^qt^jd  concejjimus  in  aiixUlum  tnfFt 
tiofirn  prirdicf^  paviepda^^  a  toll  de  rebus  venafiha  r.d  r.ir;Ja^i 
vt'r'ientibiis  without  any  diltincrion  between  alien  or  citizen. 
The  goods  pre  of  varior.s  ions;  loine  by  land,  ion^  by 
Tea;  lotne  of  this  counirv's  crowth,  fonne  of  foreicin. 

28  i^.  I.  No  fucil  word  as  port— no  idea  nniwcrmg  to 
import ntton  ^  no  fiKh  wpr4  as  landing^  or  anv  word  eic^. 
valent  to  any  of  thefe. 

It  T?  unaccountable  bow  the  word  port  ihould  have  cfcrp- 
ed  thofe  charters  if  ever  thought  of,  or  how  not  thought  of 
if  there  was  a  port  before  the  time  of      2. , 

In  the  chapter  of  ft*  3,  it  occurs  very  frequently  when 
the  port,  byadmiflion  op  all  hands,  did  exift;  and  it  would 
have  occurred  before  in  ^he  antecedent  charters,  of  i. 

3.  :f  the  thi' g  had  then  exifted  m  the  town  of  HulL 

This  information  convinces  me,  and  will^  I  truil»  yoof 
Lordflnp,  that  there  was  no  charter  granting  duties  antec<y 
dent  to  R,  2.  becaufe,  I  troft,  it  will  appear,  that  the  port 
itlelf  did  not  before  exift;  and  the  difference  of  the  words 
in  what  1  conceive  to  be  the  charters  antecedent  and  lubfe- 
<|nent  to  its  cxiitcnce  proves  this. 

E.  3,  Stnftdum  de  prArcgctk'n  regis y  if  the  king  grants  a 
manor  and  the  appurtenances,  the  Hdvo»%iun  \mU  not  pfs  *, 
fo  in  this  cafe,  If  the  king  had  the  duties,  which  hv  fhec:fe 
before  tiie  court  hq  neither  had,*  i^or  could  have  m,  thi?"  cafe, 
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they  would  not  have  pafled  by  the  grant  of  the  port  vitK 
its  appurtenances-  • 

Submitted  farther,  that  the  king.  couM  not  hive  the  du- 
ff cs,  unlcfs  by  a£t  of  parhamcnt.    That  in  the  time  ot 

yamfs  tlie  Firit,  by  the  ar.;umciits  of  Sir  JoLm  Diivi^y  ai^kJ 
l^Ivertony  it  •tii.>cai\*d,  if  it  were  decent  to  lay  it,  wlierc 
two  fo  great  men  diulrcd,  that  what  are  there  culled  com- 
mon law  duties  wre  never  in  the  crown  by  comiiion  law, 
but  arofc  by  the  it-iiiuc.  And  Lord  Faii;7hnfi  fays,  he  won- 
tlens  how  lb  great  a  m;in  as  Sir  John  Davie  could  doubt*. 
LfOrd  Hardwicke  cited  this  cafe.    Vide  Vez. 

« 

1  2  Co.  34.  Cafe  of  cuftoins,  lubi'dies,  and  impofition^i 
]L<ord  Ctfly  refers  to  the  ftatute  34  ^.  i*  de  tnihgio  mn  corner 
deftdo^  to  vuigm  charta^  and  to  divers  (latutes  and  pretMents 
in  the  books,  expref:>ly  againft  new  impofitions  by  the  crown^ 
And  by  the  Aa£ute  of  7  2.  juft  after  tlie  charter  now  in  ' 
queftion,  magna  chafta^  and  the  other  charters  of  the  liber- 
ties of  the  people»  were  confirmed* 

There  are  many  in{lanceS|  in  which  the  power  of  the 
crown  is  pow  underAood  reftrainedi  in  which  it  before  was 
Qot  fo  underflood,  These  were  in  ieVeral  borough  towns 
prefcrlptions  contrary  to  the  natural  ^  and  civil  rights  of  fub-  [  5S5  3 
je£by  and  detrimental  to  ti^de.  Thefe  are  not  maintaina* 
ble  now,  nor  were  three  hundred  years  ago ;  There  muft  be 
a  ftr:(ft  prefcription  to  fiipport  them. 

it  has  been  faid  if  iliib  had  been  a  cafe  where  the 

crown  might  have  Kud  the  duties  in  conUdLi  aiiuii  of  repairs, 
it  might  have  been  apphed  to  this  if  tu  any  calc).  It  has 
been  faid,'  as  your  Lordlhip's  opinion,  that  if  there  was  a 
f^nft  legal  prcfcrijition,  even  an  acl  of  parliament  Ihould  he  ' 
preiunii^d  :  But  ih:s  would  not  be  a  cafe  of  fuc!\  prefunip- 
tion  ;  nor  a  cafe  in  which,  1  apprehend,  the  crown  could 
have  granted  duties.  The  crown  has  the  opening  and  fliut- 
ting  of  the  ports  for  the  defence  of  this  kingdom  5  but  not 
-  to  make  gain  of  them :  The  one  Is  proteiltion»  the  other 
expilation. 

It  was  very  natural  in  the  time  of  James  the  Second  they 
ihould  apply»  at  that  nice  junifture,  for  new  duties  to  be 
p^ranted ;  when  they  might  forefce  their  ufurpcd  duties  were 
m  probable  danger  of  falling. 

It  was  Aated,  that  King  Richard  had  the  port  and  duties 
in  fee :  I  inlift  that  he  never  ha4  the  duties  at  all*  If  he  had, 

the/ 

i 

*  There  arc  nstiiral  righti,  agdoft  wliidi  there  auuiot  even  be  %  pr*» 
ftnptHiD*  I 
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thcv  mufl  have  been  granted  to  die  corporation,  uncfcr  nli^ 
term  profit.^  or  caitoras,  or  fomething  implying  a  buruicn 
to  tlie  fubjcct  and  profit  to  the  corporation. 

I  fabmit,  as  to  the  claim  of  duties,  under  this  fuppofed 
prefcription,  that  it  was  fouudcd  in  urnrpnion,  and  corJd 
.  nave  no  legal  commencement  in  the  time  of  R.  2^  unlcis  bv 
ftr'nSt  prefcription,  or  rights  plainly  incidental^  aeitiier  oi 
which,  I  contend,  have  pbcc  here. 

Lord  Matuftld — You  go  upon  a  ground  which  <}uite 
ovmhrows  one  of  the  points:  For  if  this  claim  cquUI  nevor 
have  a  good  copupenceTi^t  t]^erc  couU  be  pcfcrip- 
fion, 

p  <r 

Argument  contiiiuedf 

f^aughan^  158.  [^'^0 

2d  Vez,  62 1 «  Corporation  of  Exeter.  My  Loud  i^d, 
wich  faySf  It  has  Iken  c|oubt^d,  whether  the  crown  can 
*^  have  thefe  duties,  other  than  bv  an  a£t  of  parliament  pre* 

♦*  fumed  to  be  loft?*    And  that  was  the  argument  between 

Sir  John  Davie  and  Telverion,    If,  then,  the  cro\rn  nu.f: 
have  it  bv     1  of  pjvliuraci.i,  which  inuit  be  witliin  liinc  of 
memory,  iunv  can  4  cQirporatipn  or  privatcj  perron  claim  it 
'  by  prefcription  ? 

i  jM  ]  iVir.  IVufjn — That  it  was  hardly  polliblc  add  nny  thing 
to  what  liad  hern  faid  ;  And  therefore  tiut  he  jhpuW  only 
piake  an  ohfcrvation  or  two. 

The  prefumption  of  a  grant  cannot  be  but  where  there  ii 
room  for  prefcription,  nor  prefcription  within  time  of 
mor)',  he  argued  from  10  Cof  S8.  |rcfpafs.  Juftification 
Mnder  letters  jwtent.  The  court  would  not  admit  the  ju/li- 
^cation  for  failure  of  production  of  the  letters  patent }  and 
there  the  danger  is  (hewn  of  prefuming  a  deed,  wlien  it 
mighty  for  ought'  that  appears,  fgme  way  or  other  be  ap- 
parent, if  it  ever  exifted;  if  ihewn  in  evidence  interlinea* 
tions»  era{ures»  or  the  like,  might  appear ;  or  conditions  or 
limitations  on  xhe.  deed :  And  it  would  be  fubverfive  of  the 
true  reaibn  of  the  common  law  to  let  in  fi^ch  evidence  of  a 
deed*  And  that  was  a  determination  in  which  Lord  Cffh 
himiclf  delires  the  reader  to  obferye,  that  all  th^e  judges  of 
England  concurred. 

Kebucs,  ilic  rorpor.i lion  have  referred  to  their  own  ordJ- 
nance  ;  which  tliey  u  uuld  not  ii^ve  done  if  they  hi*d  kno*.i  n 
ijf  a  ^r.uit  intitling  thcai. 

.CounT 
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Court— It  i?  not  an  orJiii.ince,  but  a  lil>  prcTcribed  nnJ 
fit  down.  I  tkm*t,  however,  objcdl  it)  this  (*blcrvntion  ;  bc- 
Cciitiie  thcfv  ought  to  refer  to  the  origimi  grant  mthcr  thiui  to 
inferior  evidence. 

Argued  farther,  by  Mr.  Wilfcfi — That  their  petition  to 
Cr^mwili  proved  they  had  then  no  fuch  right:  And  if  ib| 
all  antecedent  evidence  muft  be  out  of  the  cafe* 

il'hat  the  corporation  wonld  not  be  conirdcred  In  the 
light  of  a  privnte  perfon,  who,  by  accident  happetiing  ih 
the  hmiljf  might  naturally  Icfe  the  evidence  of  thcif*  titlci 
#ith&ut  the  ]oh  Sehig  i  mattef  of  pixblic  notoriety,  or  even 
knbwn  amongft  tb^slelveSt  in  n  conrfe  of  yeats  after  it 
haf  happened.  That  thb  wa4  hot  the  cafe  of  the  corpora- 
tion of  Hull }  and  thift  tn  iaO  if  they  lofty  as  appeared^ 
none  of  thetf  dtheif  gf^t$i  hovr  is  it  th^t  thc^  have  \6(k  Mi 
only  ?  And  ftiB  tricrc,  hbw  cah  it  betaken  for  granted,  and 
Hirith  nothing  but  conjechirc,  that  it  ever  cxifled  ?  and  thit 
defea^'cd  by  very  <^roni]  pn Tumpllon  to  the  contrary. 

[Lord  jXfnnsfielu — The  ground  upon  which  this  appiicr.tion 
hris  been  made  fcr  a  new  trial  (.md  wluch  has  been  very  ably 
fupportcd)  is  thiv — ^that  there  was  no  title  maile  out  by  the 
pkintifT,  for  th(!  port  duties,  which  ought  to  have  been  left 
to  the  jtiry  ;  And  if  any  p:irt  of  whit  wus  left  to  the  jury 
^ras  not  pro-.'iir,  to  be  fure  a  new  trial  oii^^bt  to  be  'n-anud. 

I  ft,  That  there  \v;»s  a  port  exiftent  beitire  the  time  of  R,  j 
ft«  with  the  fame  duties ;  and  to  prove  this  they  allcdgcj 
that  if  there  was  aiitcceiendy  fuch  a  port  in  the  crown,  the 
duties  tnight  certainly  be  granted,  and  by  evidence  of  iifage 
muft  be  prcfumed  to  have  been  granted  hom  time  ioimc'^ 
tadrial. 

If  iMsMthsci  ti&ere  is  an  ciid  of  thehewtrial;  the  jury 
th:it      them  wBifiii  ^  proper  to  be  left. 

2d»  Suppofing  it  to  be  dear  th^  there  was  no  {k>rt  befbr6 
the  time  of  i2.  ahd  theta  an  efeAioA  dt  a  port  without  du-* 
ties ;  k  is  conteHdcd,  that  the  claim  of  the  phUntiff^s  t^zf 
b^  fup])orfted  by  pre^hsptidn  of  a  grant  of  duties  between 
1382  and  1441. 

*  I  meant  to  fay  wiicn  I  began  the  fmgle  ground  left  to  the 
}tet*y  was,  whether  upon  the  evidence  they  would  prefumc 
furl  I  a  gfant  between  1382  and  1441.  If  it  had  come  out 
(11  at  liicT;  was  no  infpctftion  btfforc  I  fhould  have  ordered  A 
hew  trial  for  farther  light.  On  bare  allcgntion  v.herc  there, 
has  been  an  inlpeLCion,  and  you  have  not  fince  the  term 
'dedred  to  ice  the  deeds,  the  court  cannot  take  il  up  on  a 

lurmiie 
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Turmiic  of  fpoUation,  thqr  am  only  take  it  opon  the  jwiget 
report. 

Now  as  to  the  charter  of  R,  2,  From  the  year  l44t»  to 
th^  tune  when  the  queilion  arofe,  there  is  very  {^rang  evU 
dcnce  (including  a  prodigicus  period  of  three  hundred  and 
ilfty  or  Gxty  years)  of  thete  duties  taken  without  fuit  or  di£> 

turbnncc. 

An  hundred  years  ago  i  -x  Car,  2.  they  apply  ftating  they 
h'avc  aright  iinr.einuriai  which  Cju/VcJ  toi^firms. 
AnotluT  4  y  .  2. 

It  is  faiii — "  Thift  chartfr  relates  to  tintit:*:,  and  they  lay 
their  claim  by  immemorial  ufagc  and  not  by  charter."  I  am 
well  aware  why  Hr.  irn/iate  waived  infiring  upon  the  ch.ir- 
tcr ;  bccaurc  the  grant  frninded  'Tpon  fiich  charter  of  R»  2* 
ir.nil  hnv;-  bi'cn  within  tunc  of  iPt-mory.  But  if  the  prf^ 
iliiion  ot  the  crown,  arid  the  title  of  the  crown,  be  taken 
as  the  foiircc  of  the  grant ;  th**!!  it  will  be  as  a  prefcriptivc 
right  in  the  crown  ta  thefe  dutieSf  and  from  thence  derived 
to  the  corj^cration  as  claiming  under  that  prefcription. 

As  to  the  obfervation,  that  the  diftercnce  of  the  claim  wa^ 
the  ground,  this  makes  no  difference ;  thcf  reft  their  title 
tipon  a  preicrlption  however  they  make  it  out. 
(;  588  ]     Then  we  come  to  the  charter :  And  h  is  fo  fat*  from  clears 
that  this  was  a  creation  of  tbe  port  by  the  charter,  that^  if 
left  to  me^  upon  reading  the  charter^  I  ihoutd  conceive  the 
port  exifted  before. 
The  water  and  the  port  are  fynonyinous* 
The  port  of  Loudon,  the  port  of  Harwick|  go  miles  into 
the  Tea. 

What  Is  c;.llcd  S.urcteel:  ?  The  port :  You  cannot  put 
nnuthcr  tonftruction  upon  hayrcrcck,  but  as  the  name  of 
the  port.  It  could  not  be  called  Sayrcrcck,  meaning  the 
town,  in  the  27  E,  i.  where  the  name  is  Hull,  and  the 
town  called  v:!!j  de  Kitig.iton  fupra  Hull ;  and  yet  it  faysi 
tludum  vocdt*  liavrcrcck,  that  it  was  c  iHcil  Savrcrcck,  a 
ffcnt  while  before,  which  the  town  wai>  plainly  not  for  the 
rcalbn  juft  given  •,  but  the  port  might.  And  the  very  name 
of  creek  iaiplles  fomething  in  the  nature  of  a  port»  at  lead 
it  does  not  imply  a  town.  What  fort  of  port,  what  trade 
or  merchandize,  what  quays  and  ilaithes,  in  another  que(^ 
tion :  Probably  few,  and  of  very  little  confequence* 

Atmixum  vUU  they  had  the  port  before,  but  now  bak^ 
*  fcrium  in  perpetuum  annexum  vsUa. 

Other  words  fupport  the  coudru^on  rather  than  the 
contrary.  Tliey  fliall  have  the  poa    without  the  uiterrup- 

«  tioo 
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^<  tbn  of  our  dfficers  and  minifters/'  which  was  very  im« 
i>ortanc  if  the  port  exifted  b&fore»  and  the  king's  ofiiccr» 
had  been  accuftomed  to  coUcft  for  the  crown :  But  if  the 
]xnrt  had  been  theri  cre£ted|  it  would  have  been  underftood 
that  giving  it  to  the  corporation  in  perpduum,  would  have 
beeu  giving  ;dl  that  could  pals  by  fuch.  agrant>  fcverall}"  and 
cxclufively. 

But  there  are  other  arguments,  and  Tome  of  them  not  * 

w  ithout  wci^ui  aovl  force,  to  pro\c  that  the  port  did  not 
exifk  before.  Thr;rc  are  arpumcnts  thcrctore  ot  Ionic  con- 
liJcratioa  on  b^Lh  fides,  to  prove  that  it  did  cxilt  bJorc, 
and  on  the  other  hand  that  it  did  not  At  leaft  then  it  is 
doubtful  I  and  if  doubtful^  what  more  proper  to  be  left  to 
the  jury. 

W}i:'.t  ev'd-nce  have  x\\zx  piven )  Above  three  hundrwd 
and  £fty  years  ufugc,  the  itrongeft  evidence  poiliblr. 

Another  queftion  was  made»  whether  the  ^ant  could 
'liave  a  le»al  commencement.* 

If  the  quci^ion  were  whether  fuch  charter  Would  lupport 
the  daims  as  ti  grant  In  coniiieration  tb  repair)  I  would 
take  time  to  confidcr.  It  feems  to  be  taken  in  the  eomitioa  [  5^9  J 
pleas  by  all  the  judges  and  Lord  i/^/r  was  dicddejunregtc^ 
ports  are  like  markets ;  and  the  king  may  create  ports  and 
make  a  new  grant  of  them  ^  and  authority  cited  of  a  grant 
±1  £•  I.  to  the  Countefs  of  Devonshire. — ^But  without  this 
there  is  enough  left  with  regard  to  the  granting  or  refiiilng 
of  .a  new  trial. 

An  evidence  is  according  to  the  fubject  matter  to  which  ^-  d»«  8. 
it  is  applied.    There  is  a  gr,:.»t  difference  bji  wc^n  k-ngth  of  ^^'q*^ 
tunc  which  opcr;Ucs  as  a  iiur,  aiid  length  of  time  which  cafe  of Tyf- 
goes  ill  prefumpiivc  evidence  of  a  riglu,  itill  llabk  to  be  ^<:« 
overthrown  by  contrary  evidence,  and  not  cundufive.  ChilKiii- 

If  length  of  time  is  pleaded  in  b*ir  upon  the  rtatute  of 
limitations,  tiie  jury  is  bound  by  the  bar;  though  tlicy  and 
the  court  are  convinced  in  their  confciences,  tlie,  money  was 
iicver  paid. 

The  date  of  prefcription  is  fixed  (and  was  fir  ft  fixed  five  t)Ifl>r?ncc 
^  centuries  ago)  £rom  the  acceiilon  of  id.  i.  but  this  will  be  ^^^(^ 
fuffidently  proved  by  the  evidence  of  no  perfon  living,  nor  prelbrip. 
any  written  evidence  running  to  the  contrary;  But  :  ny  rion,  and 
written  evidence  will  go  again^  this  prcfumptive  and  implied  Q^" 
.Jprefcription  I  but  the  pofitive  ihidt  and  fettled  legal  F^*  tivA  pre^^^ 

icription  icnptt^. 


*  Quod  non  habst  Inltium  non  |>etitur  iincm. 
t       the  caliie  aod  tidie  f  whicU  hu  Locdihip  rdferi. 
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ftriptlon  will  operate  cffcdhwUf  in  bar,  be  the  lids  ortk 

c\'idcnce  which  war  it  will. 
Kn  pofitivc   ^X.cngth  of  thne  with  circfumi^nces  has  no  pothhrc  rx^ 
length  o[    ^^S*^  ^        w  *o  ^  flftion  upon  a  band  ;  a  grr^r 

time  iball  tnimber  of  jcafs  withoiit  any  hitereft  paid  upon  the  bondf 
operate  as  tnay  be  a  prcfiimption  tirtt  tht  bond  was  dilchargcd  by  »• 
?iv '?r"l^  teceilcnt  payment :  But  if  the  jury  fee  on  evidence  that  dK 
fcriptiun.  was  not  able  to  pay^  or  that  he  acknowledged  tbeob* 
Vide  Rci  ligation  ni^hm  a  recent  tttne^  the  prefufTiption  is  t^ken  nffi 
T^Steptos  A  charter  ]ni\  may  certainly  be  prefuniec]  :  I  Jon't  knc* 
a.  Bur  J43  ^^^^^  e.xiltciiL  tui;ig  which  may  not  be  fupplicd  by  cvidcuct. 
—4. 

Prcfuxnp-  A  recoh!  (if  you  cnii  flicw  it  ever  exiiieii)  and  has  bera 
tlJcsS!*^  loft,  you  may  lupply  it. 

fence  of  a  iKw^^  is  pro-^'cJ,  and  tlic  tMnp;  loH  ;  prrfi'mptlfni  v.'hfrc  fhr  ar*-" rr- 
yVenrc  of  a  iJmi  p  is  pri*ve(i  implicat'vciy,  by  the  extitcnrc  of  fomcrhin^j  v  h  /h 
not  have  cxiiied  without  it.    Note,  this  U  one  of  the  ways  oi  proving  ihc  highc^  i=;ac 
tmporuat  and  cleareft  of  all  pofltUe  truths. 

Suppofe  you  cannot  flicw  it  ever  cxifled  ^  yet  cnjoyirxnt 
tip6n  a  title,  which  could  not  be  unlefs  by  the  record,  is  cvi- 
*dence  of  the  exiitence  of  (lich  a  record,  to  let  the  puty 
claiming  into  the  bdnefit  of  it  as  if  it  had  a£biaU]r  been  pn>« 
duced. 

I  1  In  Lord  Purbuk*s  ts&le  the^e  Iras  ho  proof  of  loft  df  it- 
cord.  He  fat  iti  parliament  as  vifcbunt,  levied  a  line  of  hh 
honour  as  vifcount,  and  enjoyed  the  title  10  his  death  as 

vifcount.  But  there  was  no  a£hial  proof  upon  rccorJ  of  his 
peerage.    It  happened  the  arginnent  was  made  iinncceflary; 

for  the  patent  \v.i^:  for.nd  :  Yet  that  was  only  prciUmptiv^ 
c\i.Iencr,  for  the  letters  patent  might  have  been  never  exe- 
cuted i  ana  there  are  cafes,  within  my  memory,  of  patents 
granted  and  not  m.idc  out,  which  did  not  bun  I  tlie  fcing.* 
f  called  [t  would  he  very  pernicious  (cfncciallv  before  the  late  r.£>  f 
A«f  when  no  tiii\c  was  a  prpfenprion  ngainft  the  crown ^  th'*t  no 

Uke^DuHum  preiumptivc  e\idencc  Ihouid  bc  admitted  in  ibpportof  th4 
tempus  jmS  ;  title  of  a  lubje^. 

it  appear* 

to  1>r  tmc  f'T  the  intlanccs  in  the  prcfcnt  reign,  where  the  cro'wn  hat  bceQ|4ea£ed  iraka- 
tan}/  to  nrakt  a  beaeficial  rediiAion  of  its  prerogative. 

1  here  is  a  cafe  of  great  authority  In  Lord  Cciff  determiiH 
td  by  the  clumcelloTi  who  called  the  judges  to  his  aiS  dance ; 

and 

*  There  U  a  very  rerent  and  melancholj  tiftatiee,  of  a  patent  f^nntei 
and  not  executed,  within  CTcry  (met  memcry. 
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:ind  there  is  not  a  podibtlicj  in  that  cafe  of  the  prefcr^>tioa 
having  been  be^re  time  of  memory. 

Grant  of  the  manor  of  Kimboiton«  anno  2^      '*    ^^^^  BeaJIe 
k'vAg  was  rclfcd  of  the  faid  manor,  to  which  the  advtnirfon'ff^»V^^*<* 
of  the  church  of  Kimbolton  was  appendant^  and  granted  ^^^^^ 
the  manoFy  with  the  appurtenances,  to  /f.  Je  Bobune,  earl 
of  Hereford^  in  tail  general.   Tho'  the  grant  did  not  pais^ 
fpr  the  reafons  there  given»  an  impropriation  is  made«  as 
under  this  grant,  which  mud  have  been  vrithin  time  of  me* 
mory    and  refolved  by  Lord  /i/Ze/mere,  and  all  the  judges, 
that  the  plaintiflT  (hall  enjoy  the  laid  re^ory,  for  chough, 
by  any  thing  which  can  now  be  ihewn,  the  impropriation  is 
defective,  *  for  that  the  ilfue  had  nothing  in  the  advowfon  •  The  ad- 
to  psfs  to  impropriet;  ai  the  time  of  his  prant,  yet  that  a  wwfoo  «ot 
lawf  ul  train  Di.ill  Ik;  intended  for  the  ancient  and  continual  P*-^'"? 
poffcfiion  ;  ?.nd  r'  at  :\\[  Ihoiiid  be  prcluii\cvl  to  m.ikc  tiic  an-  cum  pcni- 
cicnt  im[)rO[ir!ali(jii  good,  en  account  of  the  waltc  occallon-  nciitiuu*. 
cd  by  tiiae,  u  nciri)/  records,  letters  patoiu,  and  other  writ- 
ings, arr  ronluincd  or  loll.    And  it  is  obierved  in  that  cafe, 
that  ancicnr  |«ollcnion  would  hurt  inftcad  of  icrvinr,  if  af- 
ter th'-  drath  of  tlie  parties,  and  a  fnrc  «r!iion  of  awcs»  any 
obji'Ction  or  exception  iliould  prevail;  which,  if  made  in 
tlie  liie-time  of  the  parties,  might  have  been  anfwered  but 
at  fuch  a  diilance  not. 

There  is  a  cafe  from  the  duchy  of  Lancafter,  (I  don't 
recolhsft  the  circumftances)  where  I  left  it  to  the  jury, 
whether  they  Aioidd  not  preihme  there  was  a  grant  £rom  the 
crown.  1  then  thought  it  was  a  principle  in  hw,  that  upon 
cffcmnftances  yon  may  leave  to  die  jufj  (and  the  cafe  cited  [  591  ] 
b  an  authority)  to  confider  whetho*  they  will  prefnme  a 
grant:  and  they  will  conGder  upon  the  circumftances,  or  a 
court  of  equity,  if  it  properly  comes  before  them ;  butherey 
on  ib  narrow  a  compais  as  fifty-nine  years,  whether  upon 
circumftances  they  flioold  prefume,  would  have  been  very 
proper  to  be  coniidered  by  the  jury. 

Pofleilion  is  very  ftrong  \  rather  more  than  nine  points  of 
the  law.  Very  great  Arides  have  been  made  in  favour  of  it  i 
borne  wlii«.h  Serjeant  Draper  has  nicinjoned,  of  the  pre- 
fumption  of  a  bye-law,  invented  to  fupport  ufage  which 
would  not  have  been  good  without  it. 

'lo  be  fure,  it  wa^  a  ^;Teat  ftride,  when  firft  intrtxiuccd, 
to  fuppofe  there  was  immemorial  cultom  that  copyhold  lands 
ihoiild  bo  entailed,  though,  certainly,  there  was  no  furji  Najndy,by 
cultom  carUer  than  the  Ihiiute  ot  E.  i.  but  this  was  done  in  Jg^JJ^' 
favour  of  poflefHon:  And  it  fecms  vei-y  dangerous  to  the  ,^ 
fubjc£t|  that  there  ihould  be  no  prefumption  againU  the  h  i.a.]>. 

S  s  claim 


« 


Tricdty  Term,  14  Geo.  3.  K. 

claim  either  of  t\\c  ci  oxm  or  of  the  church,  be  tke  cixcttm* 
{lances  what  they  m^y. 

Upon  both  grounds,  I  think,  it  might  be  properly  Idt 
'  to  the  jury.    But  i  ground  it  principally  upon  the  fir£^ 
that  thcfc  was  an  old  port,  formerly  calkd  Sayrcredc,  with 
duties  thereto  bclongmg,  before  the  time  of      2»  time  oat 
of  memory. 

?But  even  was  it  more  doubtful,  I  fhoald  be  very  tmwiliing 
to  difbirb  a  verdi^  upon  poiieffion  of  350  years.  It  is  not 
Qonduiive  evidence,  and  I  don't  think  it's  much  to  grant 
tbcin  the  benefit  of  a  verdi£^,  fubje£t  to  obfervations  up:  i 
circtrniibfices  which  hereafter  may  come  out,  and  probablf 
be  in  farther  fupport  of  their  title. 

Curia  omnibus  assensit:  Whereupon  ftuLfe  to 
(hew  cauie  why  a  new  trial  ihould  not  be  granted,  in  dtf 
above  cafe,  discharged. 

[PnddU  and  N.ip[iin's^  11  iv./ .  3.  ]\!ic,  10  jac.  Iftit- 
tackiiicnt  upon  pj-Dliibition  in  the  Coninion  Plea*;,  the  pliinp 
^ifF  declares  ngaiull  the  defendant  proprietor  of  the  roitort 
of  Tittenhnl,  in  Sonirrfet ;  and  makes  title  front  Robert 
Sherburne,  ajvi  his  prcticcclTors  in  the  Priory  of  St.  fVfff 
and  Paul  ill  the  laid  county,  as  reetors  of  'l  ittonl^ul  ^tVrv- 
faid  ;  for  that  the  laid  Robert  and      his  predcccHors  iii  the 
faiu  prir.j  y  heing  feiicd,  nnd  in  polleiiion  of  tlie  faid  rc^torff  - 
and  of  twenty-two  acres  of  land,  as  parcel  and  appurtenant  I 
to  the  fame,  in  the  right  of  his  faid  priory,  on  the  2oih  of  i 
lilarch  1530,  the  faid  [irior  with  his  convent  did  give  grant 
and  (urrendcr  the  faid  priory,  the  fiiid  rediory,        and  the 
faid  twenty»t%vo  acres  of  land  to  King  H,  8.  hi^  heirs  and  &c* 
ccfTc  rs.    And  that  by  force  thereof,  and  of  the  ftatiitc  of 
difroUitions  3 1      8.  King  if*  8*  was  feifbd  of  the  laid  rc«^cry 
C  5^2  }  in  his  dcmidGic,  &c»  as  in  right  of  his  crown  difcharged  of 
{uyrnent  of  tithes^  and  being  ib  feifed,  conveyed  the  inhe- 
ritance of  the  faid  twenty-two  acres  to  Sir  Thomas  frAi  and 
others  \  who  anno  3  8  of  Eliz.  demifbd  to  the  plaintiflT for  oin^ 
ty-nine  years,  if  three  of  his  ions  or  any  of  them  fhodd  ib 
long  live  \  and  averred  their  lives,  and  that  the  defendant 
proprietor  of  the  J&id  rettery,  fued  tlie  plaint ilF  for  iithci 
of  com  growing;  on  the  faid  twenty-two  acres. 

Aiui  (I jflnd.int,  Napper^  alledged  a  grant,  bv  letters  p:^* 
tent  of  Oiiecn  liuzahet!:^  anno  jfi^nt  2vi,  of  the  l.iid  rrcVory, 
to  Jxvoe  uiid  E'otlyuy  and  their  heirs,  and  by  n.elhc  trtnvey- 
un^  cs  to  hluiielf,  the  dcfoidant  in  ft  e :  \Vhcreu[>on  he  li- 
beiicd  ior  the  fgid  tithes,  as  he  lawfully  mighty  with  20 
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^fque  hocy  that  the  faid  Robtrty  late  prior,  cr  Ins  preck* 
c^flars,  from  time  whereof  memory  runneth  not,  t^c.  hcl4 
che  iaid  twemj-two  acres,  dHcharged  of  uthes.  On.iiTiM 
joined  the  jury  found  a  fpeciul  verdidt,  in  fubftaocc  thus  \ 
Th»t  Ike  prior  and  his  predcceiTors,  from  time  whereof^ 
&c.  to,  the  dilTolution,  8cc.  were  (etied  of  the  faid  twenty- 
two  acres  in  their  demefne,  as  of  fee,  in  right  of  their  laid 
priory,  and  that  one  Tbomat  was  ieifcd  of  the  advowfon  of 
t Jic  ikid  church  of  Tittenhul>  Jan prioratus.  And  he  being 
ib  fdiedi  8.  in  the  twenttech  of  his  rei^y  \xf  letters 
patent  of  his  fpecial  &voary  certain  knowledge,  and  mere 
motion,  granted  licence  to  the  ftid  Thotmu^  then  prior»  and 
the  convent  in  his  and  their  fucceilbrsy  to  impropriate,  con^ 
Iblidate)  incorporate,  annex  and  unite  the  faid  church  of 
Tittenhul,  and  the  lame  lb  impropriate,  &c.  to  hold  to  their 
ufc,  &c.  charged  with  provifo  to  endow  a  vicarage,  and  a 
competent  anmral  uUuwr.nce  for  the  poor.  And  liuiC  John^ 
biihop  of .  B«th  and  Wells,  4  September  1529,  by  inden- 
tures tripartite^  infurm  as  let  forth  by  the  verdict,  did  annex, 
appropriate,  and  unite  the  faid  church  to  the  faid  priory, 
with  the  aflent  of  the  dean  and  chapter,  party  to  the  inden* 
ture.  And  afterwards  the  pari  on  of  the  f.iid  rc^lory  died, 
ant-l  J hQtnaSy  the  laid  prior,  entered,  and  was  well  feiied  of 
the  1  id  redory,  and  of  the  faid  twenty-two  acres  in  his 
deiii  iue,  &c.y//rr,  &c,  and  afterwards  the  faid  prior  Thomas 
died,  and  prior  Robert  fucceeded  him.  And  after  the  faid 
appropriation  ever  held  and  had  the  faid  rectory,  with  the 
twenty-two  acres  in  right,  &c.  and  found  the  furrdnder. 
And  that  the  faid  King  by  deed  of  indenture,  as  ilated 
in  the  verdi^,  24  July^  anno  36  regm^  demifed  the  laid 
reftory  to  JV.  F*  doiiftor  of  law,  for  twenty  one-years,  wh0 
afllgned  to  Edward  Nipper t  and  that  no  tithes  were  pud 
tUl^thc  iaid  Napper  had  a  ienteoce  in  the  court  of  audience 
atmo  a  Mar.  reg.  againft  oniB  Thomas  Gnii,  then  fiurmer  of 
the  faid  tw«ni3F-Cwo  acres ;  and  after  the  faid  fentence  till 
the  eighth  of  Queen  Elizabeih^  tithes  were  paid,-^-and 
convey  the  faid  rectory  to  Queen  Elizabeth.  And  by  the 
faid  letters  patent  and  divers  mefne  couveyancj  to  Napper 
to  tlie  defendajit,  and  conclude  in  the  uiual  w.»y,  praying 
the  judgment  of  the  court  on  the  premifes,  whether  the 
l^iritilf  or  defendant  have  a  better  right. 

Refolvcd,  mier  t:/ia,  that  the  information  upon  which  the  Q 
pro]iiltition  was  granted  was  fuihcient  in  matter;  for  al- 
thou*(^h  every  parifh  church  is  fuppoled  prelcntative,  and 

ihe  incumbent  ought  to  come  in  by  adnviilinn,  in^ution, 

^  s  4  and 
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thd  hiduAton»  yet  the  plaintiff}  in  this  ca(e»  may  pracr2»ft 
tha^  the  prior  and  his  prodeceflbrs,  &c  from  time  whereof 
memory,  &c«  have  been  re£brs ;  for  that  amounts  that  it 
Ws  impropriate :  And  the  beginning  of  a  thing  before  time 
ot  memory  can't  be  known  whether  it  came  by  timon  or 
impropriation.    And  therewith  agrees  21  ^.  4 .  65. 

And  fccond,  it  was  rcfolvcd,  tliit  an  approprktion  dc- 
feclive  at  common  la\s%  yet  if  the  re^lory  was  in  reputatioi^, 
appropriate,  and  io  uicd,  would  pafs  to  the  king  under  the 
ftatute  of  27  //i  38.  or  31  H*  r*  13.  even  tliough  the 
ftatute  of  3!;  FJiz,  c,  3.  could  not  aid  it.  And  then  the 
cafe  of  K'nfilolton  is  cited,  and  Eli?..  Dyrr,  '^6Sy  wh-  r* 
an  appropriation  under  a  grant  of  an  udvowlon  by  ft  r>ejlv>ii 
orsK'  tenant  in  tail  at  the  time  of  tlio  grant,  x>;J</;  rV,  1  R. 
2.  was  rcfolvcd  hv  Lord  Chancellor  Bromlev.  with  the  jMauer 
of  the  Rolls,  and  Juilices  Shute  and  U^sndham,  to  be  good 
And  note,  there  tlie  prefumption  had  its  commencement 
thirteen  years  Imver  than  here,  in  the  principal  ciifc  of  tht 
corporation  of  Ki/tgitoH,  and  inftead  of  350,  could  have 
been  but  of  1S3  years  continuance.  And  vide  Crimrs  and 
Smyth,  I  a  Co^  30  E/iZf  where  the  original  grant  had  beett 
on  condition^  to  endow  a  vicarage*  Ailedged  the  conditioa 
had  never  been  performed;  the  court  prefumed  the  per* 
formance  on  the  maxim,  ex  Jliutumitat€  Umperis  omnia  prdP^ 
jumuntur  fiUmuitcr  oRa*  And  note  there  was  but  107 
year^.j 


o 


Croffer  agamjl  Miles. 

N  a  m(  ti*m  to  ftay  proceedings  on  payment  of  dcbi 

^    and  coils.  ' 

Allidavit  th.u  dcfcmlant  paid  fliedcbt  ani*  cofis  to  a  jXTfcr* 

vvho  called  hiuifclf  the  plaintirt  's  cUrk,  wliom  he  inidcr« 

1  ' 

ftood  authorized  to  rcc«ivr  tlK^  fame,  for  the  ulc  of  tli. 
plaintiff's  attorney,  in  conlcquence  of  a  letter  which  the  t.?'d 
perfon  brought  from  the  plaintifF,  with  an  account  of  the  deb: 
and  cofts,  and  dciiring  that  defendant  would  pay  the  fmic: 
-And  that  the  faid  perfon  acccnrdingly  gave  a  receipt  for  the 
plaintiff;  notwithflanding  which  payment  the  a^kkn  has 
proceeded. 

Again  il  the  rule — The  mefletigcr  (ent  is  not  ftated  t0 
.hat^e  intimated  at  all  that  he  had  any  authority  to  receive 
the  nvmey.    In  fa6t,  he  was  a  man  merely  employed  \m 
carry  errands,  but,      his  very  appearance,  fo  poor 
C  594  ]  likely  to  be  truiled'by  any  one  as  a  proper  perfon  to 
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money.  And  that  the  plaintiff  intended  only  by  lending 
him  to  give  notice  that  he  expc£ted  the  defendant  to  pay 
ID  convenient  time,  either  to  himfelf  or  fome  proper  perfon^ 
but  by  no  means  to  thb  errand-man.  And  that  he  nevef 
trufted  him  with  more  than  five  ihillings  at  a  time. 

For  the  rale^That  the  money  vras  in  due  courfef  and, 
according  to  the  prance  of  law,  paid  to  the  clerk,  (for 
fixch  he  aflirmed  himfelf  to  be)  of  the  plaintiff.  And  that 
the  plaintiff's  attorney  had  lb  far  acknowledged  him  to  be 
his  clerk  as  to  call  hiai  a  hackney  writer,  employed  by  him 
in  doioCT  burin^rfs.- 

Lord  Mansf.eld — Don't  you  foill:  in  a  prepofition  which 
is  nut  allowed  ;  that  is,  th^t  the  pcrlbn  was  his  clerk.    If  ' 
this  was  a  perfon  ui'ually  entruftcd  to  receive  money :  But 
the  njrlon  who  fends  fwcars  th^it  Jic  never  cntruitcd  hini 
with  more  than  five  Ihilllngs. 

Mr.  Juftice  Aphurfi — That  il  might  be  the  grouatl  of 
an  action,  if  .  they  could  prove  before  a  jui*y  that  he  was  a 
perfon  ufually  employed  to  receive  money. 

The  counfcl,  upon  this,  moved  that  the  rule  might  ft  and 
t'dl  fuch  matter  was  procee4ed  on,  if  any  ground  was  found 
to  proceed. 

Lord  Mansfield— This  will  not  be  allowed  upon  motion 
merely,  without  evidence  that  this  perfon  was  ufually  em- 
ployed to  receive  money.  If  either  party  futfers,  on  a  mit^ 
take,  they  fuffcr  hardly :  The  one,  if  this  be  taken  a$  an 
authority,  for  gMi  g  it  imprudently;  the  other  if  it  be 
i|ot,  for 

The  martcr  fays  it  is  for  fipom  a  ceneral  praftice  to  pay 
debt  and  cofts  to  the  clerks.   They  don*t  ufuaUy  do  it  for  a 

fum  of  any  confequence. 

^UL£  DISCHARGED- 

Knotting  Miles. 

N  a  motion  to  f\ay  proceedings  in  ejeiflnieiit  till  a  fufTr- 
cicnt  jKrrfun  l>c  appointed,  who  ihall  undertake  iox 
cofts,  the  Icflbrof  the  plaintitT  being  an  infant. 

On  the  other  fide,  it  was  contended,  th;:t  the  rule,  in- 
ftead  of  being  made  abfolutc,  ought  to  be  diichargc  d  with 
cofts:  For  that  where  there  was  a  real  plaintiff  in  ejcetment, 
fuch  application  was  ever  made.  Now  here  there  is  a 
real  piaimiii;  wim  appears  to  b^  hulband  to  the  mother  of  [  595  ] 
the  infant.  The  huibaad  declares  he  h  able,  and  wiU  un^ 
Aitake  to  pay  the  cofts.  .         •  On 


o 
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On  the  other  Mt—That  this  was  an  ^e£biieiit  to  tnm 
die  mortgagee  oot  of  pofleffion,  without  pa}  n\ent  of  his  prti> 
dpal  and  intereft :  That  at  all  events,  the  rule  oaght  to  be 
nude  ablblute  j  becaule  they  might  know  that  the  plaintiff 
was  indeed  an  exiftcnt  perfon,  and  not  ideal»  as  %im  Dte^ 
or  Richard  Roe\  hot  that  it  did  not  fblkyw  that  he  was  at 
all  more  ref|X)nrib!e. 

Lord  J/wr:;;. '..r — There  is  no  gronncl :  Merc  is  a  reaP 
^hintifF,  and  the  rule  was  obr.iincd  upon  a  iAic  lu^ciliua. 

Let  it  be  DiSCHAKGtD  wriH  COSTS. 

New  Trial. 

* 

Floyer  ^ainft  Edwards. 

N  a  motion  for  a  new  triali  upon  (pecial  verdi^ 


o 


Sale  of  gold  and  filver  wire  to  the  defendant  hf  the 

plaintiff",  who  vras  a  dealer  in  that  biriinefs,  and  three 

months  credit,  the  ufual  credit  in  the  co'iri::  of  that  trade, 
and  wirh  an  encreafcd  price,  if  not  paid  within  the  time, 
amounting  to  more  than  the  rate  of  five  prr  but  not 
more  than  the  ordinary  rate  in  that  way  of  buiiucf^,  upon 
ron-paymcnt  at  the  tune  uipnlited.  The  goods  were  not 
paid  for  at  the  time;  and,  m;^  n  ijiele  facLs  found,  the  qt'cf- 
t  on  waS|  whether  the  coniradt  was  ufurlouS|  and  therciorc 

VQjd. 

Argued,  that  the  credit  being  to  ftand  enlarged  as  long 
as  the  money  (liould  be  unpaid  beyond  the  three  ouinthsi 
the  tranfaclion  could  appear  no  other  than  a  colourable  con* 
trivance  to  lend  money  on  ufurions  terms. 

Agreement  upon  an  illegal  contradk  is  entirely  void  \  and 
not  only  fo,  but  ufuryby  the  ftatute. 
Reynolds^     Mwre^  397,  if  one  comes  to  borrow  money*  and  the 
Cbytoo.     other  fays  he  will  not  lend,  bttt  he  will  fell  com,  <y  die 
like,  with  an  advance  of  more  than  ten  Ihillings  the  htm- 
*  dred,  which  was  then  lethal  intereft,^  this  is  ul ur y. 

was  no  in»  '  o  *  / 

tercil  then 

that  was  l«ga] ;  bat  tnterell  above  tea  per  cent.  fiibjeAcd  to  tbe  penalty ;  iatcidl  ai^ 
was  liable  10  it  linrf cited. 

t  596  ]     Lord  Mansfield — The  cafe  which  yon  argned  very  wcU, 
{Maeey  and  Ijoveif)  about  two  years  ago,  was  only  fiom 
w^at  -time  the  a£tion  accraed,  and  sigrees  not  with  this* 
» Can  you  make  any  argument  in  this  cafe  to  ihew  the  agree* 
ittent  jsgoody  but  there  is  nfiirybcyond^? 
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Anfwer— No,  my  lord;  U  the  agreement  is  good,  I 
cannot  citablilh  my  point. 

Againfl  the  rule — The  lender  of  the  monef  might  fix  a 
price  for  three  months  crc4it ;  and  if  he  was  to  give  a  doubt- 
ful credit  beyondi  might  contra^  to  receive  to  advanced 
price. 

This  is  not  an  agreement  for  an  ii  furious  purpofc. 

It  is  a  commiilion  for  hti4  fidt  faie  of  goods  \  it  is  not  a 
pretence  to  cover  a  loan»  upon  uiurlous  terms }  for  I  admit 
the  cafe  cited  by  Mr.  BuU^  to  be  good  law>  that  being 
merely  an  evadon. 

Here  the  contract  gives  the  party  an  option  to  pny  the 
money  without  any  encreafed  ufe. 

How  many  leaies  has  your  Lonlihip  fcen,  mmine  fdnut^ 
of  twenty  fliillings  or  five  pounds  for  every  dav-'s  holding 
over  and  keeping  back  rent  longer  than  the  time. 

The  nuiuiL  of  ufury  is  fuch,  thai  ii  iiiuu  be  a  ccrt^iin 
Compenfation  llipulated  at  the  time,  and  which,  by  the 
av»r«.  cmcnt,  muft  be  paid  by  the  borrower,  at  all  events  cx- 
the  legal  allowance;  not  a  contingent  eucreafe, 
B-om  wliich  the  borrower  may  diicharge  himicif  by  payment 
at  the  dav. 

Burtons  caic,  5  Rep.  [60.  Mic.  3^  ^  34  Eliz,  B.  /?.] 
The  court,  it  being  in  the  cie<ition  of  the  grantor  to  have 
paid,  and  fruilrated  the  rent,  this  is  not  ufiuy  ;  [vide  alfo 
Qiapetis  cafe,  the  next  in  the  book]  but  if  it  had  .  been 
agreed,  notwithftanding  power  of  redemption^  the  money 
ihouid  not  be  paid  at  the  day,  this  hsid  been  ufiiry :  For 
tbi^  had  been  an  evafion.  And  no*  colour  ihail  defeat 
the  remedy  of  the  ftatute  \  for  the  ftatute  gives  him  an  aver- 
ment* 

Cro.  7^.  509.  R^Hris  v.  Trmane*  A  cale  put  by  Mr. 
Jttftice  Voddridge.  Jf  I  fecure  both  intereft  and  principod, 
and  it  be  at  the  election  of  the  party  to  pay  within  the  time^ 
and  fo  avoid  paying  the  encreafed  intereil,  this  is  not  ufbry. 
Hawkin/f  Vlcm  of  the  Crown,  247. 

Cumherbachy  that  where  the  party  has  his  cleftion  to  pay  [  597  ] 
within  the  time,  but  on  failure  uc  muft  pay  fuch  a  Ihni, 
this  is  not  uiury,  but  v.z::ihie  p'^^-^T.    1  a'ainit  tliib  tu  Dc  a 
mcluuiy  but  it  is  a  diditm  of  Lord  Hales. 

In  this  cafe  the  feller  might  have  had  his  auion  at  the  end 
of  tijree  months,  and  h  i\ c  tompciioil  payment  j  the  ouj'er, 
9t  the  e?ul  of  »hiee  months,  mivht  have  tendered  the  mo- 
ncy,  aiui  inliit.d  on  iti  being  atceplicd  dA  payment^  without 
^dtig  Uiibk  to  the  cxKrcaicd  luixu 
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'  ^Ir.  BearcT'jft — That  it  was  r'ghtly  faid  ufury  ^v?.s  a  crime, 
ana  not  to  be  prciumed.  Have  the  jury  f'  >ijr»d  it  f  If  the 
fuLrftance  had  been  ulurv,  and  the  form  a  coFrtr?.cl:  faie, 
no  colour,  |io  contrivajicey  no  iliift,  to  ule  the  words  of  the 
ftatute,  fhali  ferve. 

Ail  the  trade  in  the  kingdom  is  carried  on  by  this  kiad 
of  credit. 

On  the  other  fide,  in  reply,  Mr.  Dunmng—l  had  argwcd 
this  was  the  cafe  of  ail  the  trades  on  credit  in  this  kingdom^ 
becaufe  if  tlm  paiticiilar  trade  might  do  this,  thereftnTii^t 
I  did  not  expect  to  be  contrndidtcd ;  for  I  knew  it  was  inw 
poifible>  opon  x  3ut  I  did  not  expect  fo  eandid  a  con- 
ceHion  i  from  whence  it  wili  follow  if  this  tratle  has  done 
rights  which  hitherto  has  alone  ufed  thss^  and  not  without 
the  exception  of  a  peribn  who  faid  he  thought  the  bws 
would  not  fufier  htm«  and  therefore  did  it  not»  all  the  other 
trades  will  do  the  fame. 

If  the  jury  have  not  found  what,  upon  evidence  of  ia&S| 
they  fhould  have  found,  this  is  a  ground  for  a  new  triaL 

Thb  does  not  agree  with  the  cafes  nomint^  pmn£^  becanie 
the  recoinpeixc  was  certain, ' 

'Ihe  cafe  \.\  Cro,  J  a.  fuppofiiig  liK*  agiccninit  lawful,  is 
to  fecure  u  pTinctual  payniciir,  with  a  grui's  fiiin  oi  30!.  as 
penality,  which  will  be  the  fame  wiictiicr  the  witiihoiding 
be  a  month,  a  day,  or  a  year. 

But  here  is  a  lum  accumulated  in  proiwriion  10  ihe  time 
of  withhc!l(I:nk',  and  which  accumidatioa  is  far  beyond  the 
pro|;ortion  ol  legal  intcrcl  t. 

1  hat  a  penalty  is  a  very  different  thing :  For  in  the  cAt 
of  a  penalty  upon  bond  courts  of  law  now  relieve  upon  the 
ilatute,  and  courts  of  equity  always. 
C  59^  ]  *    '^^^J  mean  by  the  original  contra^  the  pajrn^.ent 

ihould  be  regular  :  Why  ihould  they,  when  the  feller  could 
never  get  fo  much  by  payment  r  the  day?  And  if  tiic 
buyer  had  been  likely  to  pay  atthedavi  he  would  not  have 
been  entangled  in  fuch  a  contract  Jt  may  he  faid  he  might 
have  paid, at  the  day,  but  he  had  not  money  fo  plenty:  ITiC 
wif<lom  of  thefe  laws  is  the  prote£tioi^  they  afibrd  to  Indigent 

  ft 

men* 

lliat  an  encouragement  of  ufory  tends  to  the  encounge- 
ment  of  trade  is  quite  a  new  ^ropoiition. 

The  court  can  draw  no  hne ;  for  iixty  prr  ant.  msy  as 
well  be  taken  as  fix :  And  then  too  all  the  arguments  might 
be  nfed  which  arc  now  ufed  of  the  poflibility  of  paMiicat  st 
the  day,  ^ 

The 
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The  queftion  feems  very  (horty  whether  there  be  any  law 
again  ll  ufury  ?  whether  it  be  founded  in  policy?  and  who 
ther  it  Ix:  wife  or  proper  in  the  court  to  repeal  it  ? 

Lord  Mansfyid —  The  ftatute  againft  ufury  prohibits  any  V 
man  fipom  talung»  dircefty  or  in Jiredtly,  on  the  loan  of  m«> 
ney,  goodsi  or  merchandize,  for  the  f6rbearancc  of  pay-  ^  ^ 
mept  of  mtereft  above  five  per  ctnu  by  the  year  *,  and  fd  in  c. 
proportion  for  a  greater  or  lefs  fum,  and  a  longer  or  is 
Jhorter  time>  all  bonds,  contrads  and  afluhmces  whatever  ^* 
for  payment  of  any  principal  or  money  to  be  lent,  &c.  npoil 
any  ufury  whereupon  or  whereby  there  f hall  be  rcfervcd 
taken  above  the  rate  of  five  pound  in  the  hundred,  as  ai'91-c- 
.faid,  lhall  be  utterly  void. 

I  cited  the  words  011  the  ])rohibitIon  and  annulling 
aufe,  bocaufe  it  is  upon  a  loan  uf  money,  or  the  like, 
where,  upon  the  forhearance  of  tlie  j^rlncij^al,  more  tli.ui 
five /fr  re*;;/,  is  taken.  And  the  llatnic  fays-dii-cctiy  or  indi- 
rectly; and  thertf>rc  you  mull  i',rt  .«t  'he  fnhftance  of  the 
tranfaction.    ^V'h.lt  is  the  cammiiiion  r  what  \6  the  intent  ? 

You  mull  come  at  the  dilenvcry;  that  it  is  borrowing  on 
one  iidc,  and  lending  on  the  othcA".  And  then,  if  the  lub- 
llance  be  a  loan  of  money,  no  contrivance  in  the  wit  of 
man,  nothing  applied  to  any  appearance  of  fale,  will  allow 
the  takinv;  of  more  than  five  per  cent,  or  fupport,  from  thd 
penalty.  And  though  the  ilatute  mentions  gocKis  or  itioncy« 
yet  that  was  mentioned  as  the  ol^left  kind  of  ufury;  but  an 
annuity,  or  any  Qther  kind  of  invention!  would  fall  under 
the  fame. 

Mr.  Dunmng  found  It  fo  material,  that  in  his  reply  h<* 
called  him  the, lender*   How  does  it  appear?  It  is  in  the 
CGurfe  of  trade,  in  a  feller  of  gold  and  filver  wire,  other- 
wife  a  refiner.   The  borrower,  as  he  is  called,  cannot  julH-  r 
fy  forbearance  upon  demand  a  moment  beyond  the  ^ay.  ^ 

Farther,  it  is  not  a  contrivance.  l"his  is  the  conftant 
iifage  of  the  trade  :  and  fo  near  univerfal,  that  but  one  ex- 
ce^»uun  can  be  producet^l  ;  a?id  that  very  exception  proves 
the  general  practice:  lor  the  wiinelk  who  faid  he  took 
but  live  per  ient,  iaid  rliat  the  reil  of  the  trade  were  ac- 
cuAomed  to  take  aecording  to  the  rate  here  ftatcd. 

if  an  encrcaie  of  the  fum  to  be  paid,  though  made  only 
on  the  coiuingeney  of  the  money  wkiiheld  beyond  tiie  day, 
he  ufury,  then  the  Bank  of  F.n:)!.ind,  nnd  all  the  merchant!? 
in  London,  arc  guilty  of  uUiry  :  i'ur  they  dileount  at  live 
per  cent,  but  if  not  paid,  they  advance  the  money ;  not  im- 
mediately, but  upon  the  expiration  of  a  few  days  it  advances, 

upon 
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upon  a  nice  calculation,  and  would  not  have  occurred  to  rr.r 
it  I  had  liOt  been  put  iii  inind  of  it ;  but  if  thib  were  ulWy^ 
fo  18  that. 

is  iKli  snan  a  leader  of  moncy|  unacr  colour  of  dealiog 
^n  liivcr  wire  ?  No  lurh  thing. 

Is  it  worth  any  man's  while }  in  truth  couU  he  live  by  his 
trade,  if  he  took  five  f^r  cent,  inilcad-  of  die  aiont;)j  to 
Carrv  on  hi';  trade  ? 

If  trie  money  was  unpaid,  there  is  no  agreement  for  iri 
hour's  forbearance.  *'  I  have  in  view  to  get  my  ir.t^tejr 
**  back  in  three  months :  If  you  don't  pay  mc  in  !  -c^ 

months  you  iliatt  pay  me  an  advanced  price.  1  iij-c 
«<  given  you  three  months  credit  for  nothing  :  1  di  ir:  :hoHc 

to  have  m^  money  unpaid  i  and  will|  therefore,  ha\^;:  2 
«  fan^tion  to  inforce  the  payment." 

How  does  it  ftand  upon  authorities  ?  An  afttial  borroKuig 
/  iQuoaey  with  %  penalty  on  forbearance  b  no  ufiiry»  if  thf 

borrower  can  difcharge  himfelf  by  j)aymcnt  within  the  tiff.e. 
And  that  cafe  in  Crake,  which  fay^i  this  is  much  ttronger 
th^n  thi;5  caie^  by  the  diHerence  of  the  pen^i  (ym  which  Is 
greaterv 

W  ttAry      In  the  cafe  of  Jiiwilw  it  is  cxprcfsly,  that  where  in  the 

in^theelVc*  ^^^*^^'on  of  the-  pcrfcn  borrowing  to  difcharge  hinifelf  ihk 
tioa  of  the  ii»  "M  uiury.    And  fo  the  Other  authority, 

borrow  tr, 

■t  tht  time  df  eiirermg  i^Q      coQttvft,  t9        p^ym^  9aj  9Mrc  tte  ive  fct  oeat 

ft  is  of  gmt  I  rely  moil  ftrongly  upon  the  original  contract  beif^  W( 
fores  to  ^Yic  way  of  trade  j  bccaufe  both  parties  wiU  thei^  take  caw 
^c^Lon.  terms  be  reafonabie  in  tbe  outfet^ 

ffuriout, 

tiUlMt  it  ^  in  Inordinary  cowie  and  pndiof  u%dc. 

[  600  3      The  mifchief  is,  when  on  the  very  making  of  the  agree* 

Thr  mtf.  mcnt  thcTC  muft  be  a  forbearance  j  which  Ihews  that  the 

chief  15  Qbje£^  was  originally,  not  the;  iale  of  the  goodst  or  iectiii< 

muft"a  for*  ty  againft  detaining  tJie  money  due,  and  not  paying  for 

beannce  '  them  in  a  reafonable  time  -agreed,  but  the  credit  given  by  2 

or  the  like.  Contrivance  to  raife  ^  undue  intereft  upon  the  loan  agreed 

whether 
the  bor- 
rower 

or  not*  as  a  Colour    dtzw  mvrt  tlkap  the  kgal  ioteeeft. 

Though  it  was  very  well  argued  at  the  trial  and  very  ably 

fince,  I  cannot  help  thinking  the  jury  did  right,  think* 

ipg  the  contraft  not  ufurious  beeaufe  in  the  ccturfe  of  trade  { 

111(1 
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mad  it  was  m  the  power  of  the  borrowek*  to  bsve  Avoided 
the  encrcafed  payment.  , 

Nafll  a^ainjl  CoX. 

MO  T  I  O  N  for  a  new  trial — Dealings  between  plain- 
tiff and  dvknJant  coiiccining  rdpundcntial  bonds, 
the  cxiftentc  of  fume  oi  which  wab  uut  dijputci  bui  ds 
to  one  its  exificncc  was  difputed. 

Amonp-ft  \aiious  other  evidence  the  clerk  of  defendant 
was  C  illed  as  a  witncfs,  to  prove  that  he  had  looked  into  his 
mafter's  bo(  k,  (which  appeared  to  have  been  loft  by  an  ac« 
cictent  of  the  houTc  bciiiL!.  robbed)  and  that  there  were  eu- 
tries  of  a  great  many  other  rcipuadential  bonds  but  not 
his. 

Objeclion  to  the  cQmpetency  of  this  witnefs  in  point  of  law^ 
Bamely,  that  being  agent  to  the  party  he  could  not  be  evi- 
dence in  his  behalf.  The  anfwer  was—"  you  are  very 
«  right  ^  it  13  an  obje(flion  generally :  But  there  is  no  rule 

that  does  not  admit  of  exceptions,  and  this  is  a  cale 

upon  the  circumi^ances  which  appears  to  have  been  a 
«  miftake;  and  it  is  evidence  very  necei&ry."   On  this 
•  evidence  the  jury  found  forde&ndant. 

Mr.  Bearcnft  faid  he  had  taken  a  great  deal  of  paiAs  to 
get  rid  of  his  bias ;  he  was  of  cOunfei  for  the  plaintiflT. 

Lord  Mmufield — ^ITpon  fuch  a  cafe  It  was  not  only  your 
general  duty  but  you  were  bound,  whatever  your  privaftc 
opinion  might  be,  to  move  for  a  new  trial,  k  is  an  objec- 
tion of  great  nicety. 

Mr.  Bi'arcroft  laid,  that  at  the  trial  he  admitted  it  as  evi- 
dence, if  his  Loidlhip  thought  it  evidence  *,  and  that  he 
believed,  he  added  farther,  that  if  It  w:is  evidence  in  any 
cafe  it  w.i^  not  Ht  it  Ihou!  !  L>e  left  out  in  this. 

Lord  Mufujield — \  left  it  to  the  jury  that  this  evidence  ^ 
was  not  legal  evidence;  I  left  it  to  them  on  the  otlicr  evi- 
dence from  other  bDoks  on  both  iides ;  and  you  are  always 
"candid  in  complying  with  the  juftice  of  the  cafe.  But  if 
it  had  been  contended  pertinacioufly  that  fuch  evidence 
ought  not  to  be  admitted,  I  Ihould  have  told  the  jury  that  ' 
they  would  do  right  to  prefume,  the  party  who  rehiiisd  to 
admit  fuch  evidence,  felt  it  would  go  againft  him. 

Mr.  Cowper — That  it  was  a  very  nice  tranfa^Ion  and 
TOT  darky  and  of  much  importance  j  and  no  prejudice 
arinngy  except  the  farther  escpencet  it  would  be  very  right 
to  grant  a  newtrial. 

Lord 
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■ 

Lord  Mam  field — If  you  had  niadj  any  new  dilcQvcy^ 
or  had  a  glimpk  of  new  light  it  would  have  been  a  ground i 
but  you  had,  or  mjg'it  have  had  inrpciTtion.  And  as  in  the 
cafe  of  Hulli  if  you  l\ad  applied  fof  an  inipcdtion  tiic  court 
V'otild  have  granted  it. 

But  what  new  evideace  can  come  out  ?  There  is  no  ccr-r 
tainty :  It  is  upoQ  conje^tu^'C  \  but  they  mu)^       one  waj 

other. 

The  reft  of  the  court  agreed  ^hat»  in  fop  uncertain  2 
.tnuifa^tion,  the  point  once  fettled  by  a  verdi^k  on  either  fide 
^ught  not  to  be  difturbed) 

I-arceny. 

T  f  indigo  be  fold  in  the  grofs,  and  as  Hich  (the  buyer 
I  chooiing  to  have  it  in  girofs,)  >and  be  changed  by  tlie 
KUer*s  taking  part  out  and  putting  in  indigo  dtift»  though  it 

be  in  his  own  ware-houfe ;  if  after  tlie  contrail  was  complete 
by  payment^  it  appears  that  furh  taking  a  felony,  if  the 
vahic  taken  he  fuch  as  would  raake  it  n^orc  x\\?j.\  ^^i^'ty  iir. 
CCDv  fuj>[)o:ing  it  h.itl  W^n  ItoU^fi  out  of  the  actual  pu.tlcilior^ 
oi  tlic  buyer.  I  iuppofe  bcciulc  the  pclTffllon  of  the  feller  is 
the  puffcilion  ofthe  buyeraitcr  the  contract  is  compleatcd;  arid 
it  wris  held  by  Lord  Mansfield  at  Jiift  pnus^  and  rc}>eated  in 
court,  that  fuch  t:iking  would  be  felony,  upon  occafion  of  evi- 
^  iience  oiFcrcd  of  tixis  kind  which  Lord  iXLmsfifUi  held  ini- 

proper,  (the  attion,  \  ihink>  was  an  action  of  trover;  he- 
.  cauie  if  it  proved  any  tiding  it  proved  a  felony.    And  the 
feller,  I  apprehend,  cannot  be  confidered  as  bailee  of  the 

5oods«  becaufe  they  are  not  delivered  to  hipfi  by  the  defen- 
ant  to  keep  or  convey  to  him.    And  even  if    haijgc  t^ 
part  out»  as  a  miller,  who  has  com  to  grindj  part  of  the 
corn  out  of  the  fack  with  an  intent  to  ftealj^  it  feemsi  this, 
hath  been  held  felony  $  and  fo  of  ^  carrier  taking  part  of 
the  goods  out  of  a  pack  \  for  fuch  a  fpecial  bsuhnent  of  a 
part,  diftin^  from  the  wholej^  was  not  given  hixn*  Thoitgli 
perhaps  tliis  Jatter  tegifon  when  it  was  firft  introduced  was 
^  (h%  J  a  little  refined  and  afhite,  if  not  over  ftibtile  in  the  cafe  o( 
life :  But  probably  the  ground  of  this  fubtilty  was  this,  that 
if  the  whole  be  taken  the  injury  is  more  apparent,  and  the 
direct  remedy  for  the  breach  of  truft  eafier  •,  farther  to(H 
if  the  h«iil:nent  is  determined  h<  the  iy>ods  arriving  .u  the 
place  of  del>s  t^i-y,  though  thi  y  be  Uia  lu  the  pO'lcliion  of 
the  baiicj,  it      felony  if  he  Laiie^  them.    V-  Ifi^^i*^^' 
Title  Larceny.       '     ■  ' 
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ON  a  motion  upon  a  rule  to  (licwcaufe  why,  on  filing 
common  bail,   a  writ  of  fuperjedtas  fliould  not  ifluc 
on  luggcftion  by  afficiavit,  that  the  original  debt  was  under 
loLbut  by  cofts  was-incrcafcd  fo  17I.  and  that  therefore- 
a||>ecial  bail  ought  not  to  be  required. 

To  this  it  Was  anfwcred  that  defendant  agreed  \o  pay  debt 
and  €oftS|.  and  fo  doins  made  the  coib  part  of  the  debt» 
and  ^Tas  liable  upon  aflutilpnt. 

laord  MamfMdr^^zn  you  turn  a  jucigment .  dbbt  into  a 
fimple  contraA  one  by  the  fame  perfon  r  If  had  been  a 
third  perfon  this  would  have  a  confideration. 

But  what  was  his  promife  ?    To  pay  a  debt  to  which  he 
1^  liable  on  fecilhl. 

Anfwcr — Nbt  to  the  fame  flim. 

Lord  Miins field — He  is  liable  by  the  judgment  to  the  cofts* 
Rule  difchiirge  J. 

Mr.  Jufticc  Ajjhurjl — This  muiL  be  one  t!i;i;g  or  the 
tythcr.  Do  you  fay  by  the  promilc  rKc  judgmcai  djbt  is 
gone  ?  Doe:>  it  not  remain  ftill  a  lien  upon  the  lands  ? 

Doe  on  the  Demife  of  Mears.  14  jtm^. 

EJECMENTT, 
Special  Cejie  fefvrved. 

> 

DE  M E  of  a  redol7  by  indenture  fdr  niifct^-nind 
years  if  grantee  ihould  folong  live. 
The  execution  of  the  deed  proved  \  ttut  the  fubfcribmg 
Witnefii  did  not  lee  the  money  paid,  the  gi^ntor  acknowledg* 
td.  the  payment. 

Pleaded  againft      deed  that  the  demife  was  fraudulent  |  * 
^d  alfo  that  the  defendant  was  guilty  of  non*rc0dencew 

In  fupport  of  the  firft  point,  13  Ellz.  was  pleaded  to  [  60^  ] 
avoid  the  u-ansfcr  of  livings  by  corrupt  and  indirect  agree- 
ment. 

•    ObjceteJ,  that  tlxer€  was  iio  corrupt  agreement  or  indi- 
teccion  ftated. 

As  to  the  point  of  refidence  it  was  contended  that  the 
abfence  nuift  be  vohmtary,  and  not  unvoiuntary.* 
21  //•  8.  on  non-reiidcuce. 

Moort 

JLcs  aon  cogu  ad  tmpoUiUin** 
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Mcere  343. 

6  Ctf.  21.    lawful  imprifoiiniait  withoat  coviDt  is  a  food 

excufe* 

Now  here  the  plsuntiff'  Is  nndcr  fcqucArationy  whjch  is  « 
good  excu(e. 

Lord  Alattsfield'^Vnij  the  (equeftratioxi  is  for  the  negled; 
is  it  not  ? 

Anfwcr— No»  my  Lord,  it's  a  proccTs  upon  debt. 

Lord  MansJielil-^Yow  have  not  ftated  this  in  yoor  cifc, 

and  fet]ucl\ratioa  is  no  l;'^;d  hindrance  from  his  rdideixc, 
or  ferviii^T  the  cure  i  oalv  if  he  docs  not  attend  wiicii 
profits  are  t^l^ca  ^way,  aiunhcr  miiil  be  provided. 

The  abfcniing  appeared  on  the  dates  afterwarJs  in  thfi 
cafe  to  be  in  1770,  and  the  fequcilration  not  until  1772. 

As  to  the  abfcnting,  Bunbury  210^11.  and  Cro»  EIsz, 
were  cited. 

Lord  JMansfield — It  fccms  a  very  clear  point  ;  the  orJj 
difficulty  was,  ti]>on  the  liate  of  the  cafe  it  appears  to  be 
between  two  creditors. 

Judgment  for  defendant. 

Moved,  that  the  plaintiff  maj  be  aon-fuited. 

Lord  Mansfield — This  follows  of  courlei  leta  nonfuit  be 
entered  againlt  the  plaintiiOf, 

Heeling  againjl  Heeling. 

CA  S  E  for  certificate  out  of  Chancery^  teftaioTi  jwh 
1732,  being  feifed  of  divers  premifcs  particulariy 
ftated,  makes  his  will  and  devifes  all  his  freehold  and  copy- 
hold eflate  in  HiTex  to  hi.s  wife,  without  impeachment  of 
walte;  remainder  to  his  fons ;  remainder  to  his  own  right 
heirs  in  tail  fucceflively ;  the  reft  and  refiduc  to  his  wue. 
At  the  time  of  making  tins  will  he  was  entitled  to  the  thr^c- 
fourth  ]urts  of  a  co^nliold  in  that  comity  as  mortgagee, 
which  lie  purchafcs  after  the  making  of  the  will ;  and  aha- 
wards,  iii  1731;,  ptirchafes  another  four-fifths  of  the  fame 
eflate,  and  furrcnders  it  to  the  ufes  declareei  bv  his 
will  and  tellamcnt  in  vmting.    And  in  February  1736  lie 
(Irikes  out  of  his  will  a  legacy  to  the  poor  of  Hexham, 
and  enters  a  memorandum,  fubfcribed  by  two  witncfFo^ 
that  it  was  flruck  out  by  his  the  testator's  order  and  is  his 
prefence,  he  having  paid  the  legacy  in  his  wifie's  time: 
IJpon  thefe  tai^ls  the  quefUon  out.  of  Chancery  wan  di- 
re^ed. 
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V.'iiciiicr  any  and  wlwt  eft  ate  pa  ill*  d  in  the  thrce-fiTths  of 
the  copyhold  under  the  mortgage,  in  the  other  foiqr* 
iifths  iince  purchalcd,  and  to  what  ufes  ? 

Upon  the  argunieiit  of  the  c.ifc  it  was  rciitxl  poainit  th<i 
^evilcc,  that  lands  could  not  pafs  by  force  of  llic  i'urrjnder, 
to  ufrs  of  a  v.  iii  made  before  the  furrcndcr  and  purchafc^ 
An4  2diy,  if  th^  words  of  the  furreuuer  were  proper,  rui* 
Xnitting  that  by  propeir  words  they  might  pafs  *,  next  that 
ihi  ilriking  oiit  the  legacy  after  the  purchaie  atui  furrcnder 
was  no  republication. 

Laflly,  that  lands  in  *ttK>rtgage  at  the  malcing  of  the  %vili 
could  not  be  inteDded  to  pafs  in  fettletneot^  azKi  therefore 
fKwtld  not  thotigh  after  purchafed  in  fee. 

On  the  firft  point  it  was  ^ud  in  fupport  of  the  argument 
againil  eftat^  fublequently  purchafed,  paffing  under  a  fur^^ 
render  made  after  the  wUl^  that  if  copyholds  are  to  be  con'> 
(Ulered  as  ^eehokl,.  none  can  pals  which  were  pUfchaied 
after  the  will }  for  a  will  b  conlidered  as  iiiDitation  of  u(es» 
onci  no  man  can  limit  an  u(e  which  he  has  not-^ 

BwiktT  and  Cool^  Sa/k,  Fitz^Gihh,  lands  deviHible  by  the 
cufkonij  lands  dcvii^lc  u  Un*  et  cat*  will  not  p*ifi  purchafed 
after  the  will.  ' 

Clutter  and  ILirrifin^  the  will  difpofcs  of  ail  his  l  eal  aiid 
perianal  cihac  in  the  rcliduar-r  claiili*. 

In  this  rafe,  rurrendcr  to  iuch  ufj:  as  he  fliall  declare  in 
bis  wiil.  This,  indeed,  is  fpeabing  in  the  Future  time,  but 
Bot  irnjjroperU',  pcrhap-^,  if  the  w'il  bi"  underOcod  fpenk- 
iiig  at  tlic  tunc;  of  his  death,  the  uils  whicli  fl^ndd  ihch 
appear  rj  be  declared ;  but  nothing  would  p.ns  v/hich  had 
been  purchaled  after,  if  they  can  in  any  cafe,  though 
fublequently  purchafed  to  the  will»  they  will  not  pais  un» 
ti^r-clie  words  of  the  funrender> 

There  is  no  diipontkm  in  the  will  which  muft  include 
thefe  land$  \  The  devifes  are  in  ikxi^  fettlement,  and  cannot 
include  after  purchaR  d  lands^  nor  lands  holden  by  thetefhi* 
tor  in  mortgage.  The  reft  and  reHdue  is  to  his  widow  ^ 
it  may  r^r  to  that  ufe:  It  is  hqpoffibieto  fay  10  which  ufe 
it  (hall  pafs..  Nothing  in  the  fqmender  diitingiuihcs  to 
vhii^  of  thefe  two  di^mt  ufes  the  funeader  fh^  operate* 
Then  tb^  eflates  will  defcend  according  to  the  title  Ikted. 

It  is  (Uted>.  as  to  the  fecond  principal  pointy  that  after 
the  purchaie  the  teftator  (buck  out  a  legacy  he  had  given  to 
a  charity^  as  having  fmce  the  making  of  the  \^ill  paid  it^ 
Tliis  cann(it  be  anfwered  till  it  appears,  what  is.  intended  to 

be 


Trinity  Term,  14  Geo.  3,  K.  B. 

be  mr.de  of  it :  as  no  cafe  fcerns  tQ  go  fo  far  as  to  call  it  a 
republication. 

On  the  other  fide,  Mr.  /^.ww/ir — I  can  nut  no  oth^ 
conftruction  vi^on  tiic  words  dvx  l.ircd,  or  hc•rcah^J^  to  be  de- 
clare J,  than  a  provi^on  fc?r  a  wiii  already  inaJc,  and  a  wHl 
hereafter  to  be  made.  And  the  furrcmkr  will  .'tt  irli  eithfa- 
to  the  pan  willy  or  to  another,  which  the  teAator  ihoukl 
leave  as  In<;  lafl. 

Thr  uMrviinr,  wiv.^n  he  made  this  rurrciider,  cotiKI  not  but 
know  he  had  a  will  already  executed  ;  and  by  the  lurrcnder 
as  fidly  connected  the  will  with  the  iurrender,  and  incorpo- 
rated it,  as  if  he  had  recited  it.  And  then»  if  this  will 
ihouid  tinally  be  his  wilt,  when  he  came  to  die,  then  that 
the  paft;  ^nd  if  he  made  another,  and  left  that,  then  the 
other  fo  made  Ihould  limit  the  ufes  of  the  iurrender. 

In  the  limitation  of  powers  it  is  not  neceflary  to  refer  to 
the  powers.  Can  any  man  doubt,  that  even  of  fireehold  a  man 
may  fo  difpofe  that  the  ufe  ihall  attach  to  a  precedent  will. 
If  a  man  fays    All  the  lands  I  have  purchaled»  or  fliall  hcre- 

after  purchafe,  ihall  go  to  the  uie  of  my  will/'  can  they 
not  ?  If  in  a  conveyance  he  recites  tlie  intent  to  be  to  the 
vie,  of  a  former  will  ?  Will  tius^  or  h«5  it  ever  been  hdd 
it  would,  exceed  his  power  ? 

The  cafe  citeo  was  candidly  acknowledged  to  have  at 
*  firmed  that  a  I'jrrcndcr  may  cifeftuate  a  paft  will,  but  that' 

iii  diC  cafe  there  the  furrender  was  not  in  luch  terms  ai 
could  refer  to  a  pall  will,  it  was  to  fuch  ul'es  as  he  fhould 
declare.  This  was  a  future  will  :  An<.l  it  was  fo  exprriied 
tiiat  it  could  with  no  propriety  be  applied  to  a  will  already 
t  606  3  made.  And  your  Lordiliip  only  determined  that,  viliea 
a  man  fpcaks  of  what  he  lliall  do,  he  does  not  mean  whjt 
he  has  done.  The  words  are  here  declared,  which  is  a  re- 
cognition of  a  declaration  of  ufes  already  made. 

When  it  is  faid  the  ufes  are  doubdul,  it  mult  be  confider- 
cd  that  thefe  copyholds  are  in  Lllex,  and  this  will  refer  to 
lands  in  Eilex,  and  not  to  other  devifes  not  under  that  de- 
lerij.tion.  Your  Lordilup,  as  to  the  admi^ion)  vrill  refer 
that  back  to  the  date  of  the  furrender. 

iiord  Matufieid — ^This  will  do  no  good  ;  thefe  are  certain* 
ly  money :  If  it  bad  been  pitrchafed  it  might  be  diflferent. 

Mr.  Dunnittg^l  alluded  not  as  thinking  it  nectary  to 
the  cafe»  but  becauie  it  .was  a  circnmihmce  wluch  the  couit 
of  Chancery  thought  proper  to  be  inferted. 

As  to.  the  circumftance  of  republication,  he  adverted  to 
his  will,  and  (hews  he  did  by  ftriking  out  the  legacy  he  had 
paid  in  his  Hfe^time.   Therefore  be  altered  what  he  meanC 

to 


Digitized  by  Google 


Triiiiiy  Term,  14  Geo.  3.  K,  B, 

to  alter,  and  meant  the  reft  ihould  ftand  according  to  the 
preicnt  circumOances  of  hb  cllatei  And  l^er*  230^  ob^ 
ferves  that  republications  are  very  much  £ivoured^  and  vcrf 
ileildcr  evidence  will  do  to  fupport  rhem.  If  this  was  flcn* 
dttf  thh  adthorttv  decides  t!ie  effe^l  even  of  (lender  cvi^ 
dence  lipod  that  head :  Bat  I  take  this  not  to  be  flcnder 
evideti^c ;  for  it  is  manifbft  hj  it  *that  he  meant  his  will  to 
ihmd  as  it  waS|  and  take  eScft  at  his  death  (according  to 
the  circttmftances  at  the  time  of  ftriking  out  the  legacy,  as 
ftated)  iii  all  rcfpeflsi  but  for  that  de? ife,  wb^jx  was  ftruck 
tnit* 

t  R^s  Ahr.  6t'ii 

The  whole  cftetfl  1  contend  for  is  upon  the  furrcnder, 
confidering  the  will  as  incorporated  with  it ;  and  upon  chat 
I  rAoil  conliuciuly  rely  the  toort  will  be  of  opiiiioa  for  my 
client. 

Mr.  M.ifi^Jieid^  in  r^ply — 1  fubmit,  that  the  cafes  cited 
were  not  of  lands.  An  alteration  of  a  pcrional  bequeiV^ 
amounting  to  a  republication,  to  fupport  a  fiippofed  devife 
of  real  property,  miiit  be  very  new.  But  bclide what  is 
this  ?  Does  it  ni  iL-e  nny  alteration  in  the  operaticn  his  will 
would  have  had  if  the  legacy  llruck  out  had  ftood  there, 
except  only  retrenching  that  legacy  ?  Even  a  codicil^  with 
throe  witneflesi  has  been  held  no  republication,  R§gers  and 
Gihfon.  Vezey,  I  deiiTe  this  Jhay  be  taken  as  a  part  of 
my  laft  will,'*  yet  no  r  ^publication* 

Lord  Aftfu^r/i/^Was  this  ever  queftioned  ?  It  is  im* 
poffible  to  make  a  doubt*  You  don't  ibtte  the  cafe.  It  ii 
juris  trtH^Jfimx  There  may  indeed  be  a  will  (b  made  that  t 
codicil  can  hsm  no  eflfeft  upon  it,  as  to  new  purchaled  lands* 
A  man  maf  make  a  will,  and  devife  A*  B*  and  C.  il  codicil  r  J 
can  haire  no  effeiSk  upon  this  to  pais  a  new  purchafci  not 
lying  in  ^*  ^*  or  C. 

As  to  the  nfes  declared,  or  YitrtAxr  to  be  declared,  Mr. 
Mansfieid  faid  it  is  mere  form,  put  in  by  the  attorney,  of 
poiilbly  by  the  fteward,  and  no  proof  of  his  adverting  lo  u 
precedent  will,  which  is  contended  to  be  meant  by  the  cx* 
predion  "  declared." 

Lord  Mamjicld — If  there  had  been  no  {^/leclofure  of  the 
equity  of  redemption,  the  mortgac^e  would  huve  gone  lu  tiie 
widow*  The  money  due  was  perionalty,  and  tlie  eltate  is  a 
Jecurity,  therefore  it  fhews  his  intent  Upon  the  will,  that  it 
ihould  pafs  when  the  will  was  made. 

His  Lordihip  gave  the  judgment  of  the  court  to  this 
cfiTea. 

T  t  The 
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iThc  tcOaror  by  bis  will,  in  1732,  deviled  to  a  number 
of  uHs  i  aU  tke  rcA  and  rcfiduc  to  his  wi£pi  bar  beif»  uid 
aUGgnSt  and  appoints  her  fole  execiidrix. 

ApXTWudi  he  purchafcs  other  copyhoid^^  and  in  Ocbber 
1735  rnrrenders  to  the  tifcS|  intents  and  piirpofcs»  declased» 
or  to  be  declared  by  his  lad  will  and  tcCbwncnt  in  writing. 

In  Fchruaiy  1736  the  Icgacf  to  the  poor  of  Hexham 
ftnick  o<it»  and  a  memorandum  fnbicribcd  by  two  wkncfib* 
l^t  it  was  ibqck  out  by  the  teftator*$  order,  and  in  iai 
preience*  he  having  paid  the  legacy  in  his  liie-tiine.  The 
queftion  comes  £rom  Chancery,  whether  any  and  wlut 
eftate  palled  in  the  one<*fifth  of  the  copyhold  under  the  mort* 
gage,  and  in  the  other  fbur-fiM»  (ince  purchaTed,  bj  die 
will  and  furrender,  and  to  what  itfes  ? 

Ill  tills  tjucitiua^  upou  fcdJiii^  che  cafe,  1  nevci-  lud  » 
count. 

When  a  rKin,  having  made  his  will  upon  a  iubrequcnt 
day,  republilhcs  it,  wiut  is  the  confequeiice  ?  That  the 
property  he  is  ilifed  of  at  thctl  ue  of  the  republicattcm  b 
us  if  lie  had  been  reiTetl  of  it  ?t  tlie  datr  of  thr  will ;  thcrr- 
fore  II  I  lie  will  be  of  JJ,  C.  and  D,  republication  has  no 
eile^,  as  to  other  lands,  becaulcthe  will  does  notijpeakol 
any  other  lands. 

The  cafe  in  ^ez*  muft  be  upon  a  quclUon  of  a  codici 
merely  of  pafonalty.,  1  Jv-vc  not  hadtime  loJook  into  the 
cafe  quoted  as  before  me ;  Imt,  as  to  furrender,  I  am  quite 
of  opinion  as  Mr.  Mans  field  fays  I  was.  in  that  cafe.  A  iur- 
rcnder  may  be  by  refereiicei  and  every  reference  takes  m 
the  thing  referral  to,  aud^tlie  furrender  is  the  fi»mof  oon» 
veyance.  Httre  the  teihitor,  having  made  fak.wUl^  and  d» 
clared  the  ufes  of  all  hk  copyholds  in. the  xnunly  o£'  E&%, 
mak&i  a.  furrender  to  ufos  declared^  and  to  be  dodared,  to 
cure  the  difficulty  of  lands  after  purchafed,  rc/aLj  tr^^ 
[  608  ]  videntur*  It  fpeaks  as  if  the  lands  had  been  purchafed  at 
the  making  of  the  will.  As  if  it  had  been,  *<  Whereas 
«  1  have  made  a  will,  t»!id  dcvifeJ  copyhold  bncls  in  E^a 
«  to  Lcrt.iiu  ulc>,  I  cicvilc  thclc  lauids  in  liiicx  to  liic 
"  fame  ulcs." 

As  to  rcpuhli cation,  it  is  unnecellaj-v  to  the  cail-,  and  it 
may  S^c  made  a  queltion  whether  he  meant  anv  more  ihaii 
tt)  ilfike  olf  the  particular  legacy,  without  intending  any 
thing  fiirther.  Though,  on  tlie  otiicr  hand,  ita{^)carsa> 
if  he  had  a  mind  that  in  all  other  refpe£h  tbe-  wiil  ihoold 
operate  as  to  evqcy  thi{}g  which  hfi  had  at  the  time  of  the  al- 
teration made. 

Air. 
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Mr.  Juftice  Afiihmfi  mentioned  tJic  cr.f^  in  Viz,  alluded 
to,  which  he  laid  was  thus  :  He  recited,  "  Whereas  he  had, 

by  his  lail  will,  given  a  iegacyi  in  truil  to  A.  and  another 
^  to  if.  he  revokes  this  icgacfr^uid  deiircs  this  may  be  con- 
^«  iidered  as  a  part  of  his  will.'' 

The  reporter  (ays  that  thofe  on  thepart  of  the  heir  feemed 
to  gi^  it  up,  inrho  argued  agaioft  its  being  coniidered  as  a 
republication* 

Action  on  Promiles. 
Set-off. 

SEVER  A  r>    ronnt'^ ;    for  goods  fold  and  delivered, 
work  and  labour  done,  and  money  had  and  received. 
•    Plen  of  fet-off. 

It  being  in  the  cafe  of  a  bankmptf  it  was  argued,  that  it 
is  a  principle,  that  a  defendant  owing  money  to  the  a£ignees 
of  a  bankrupt,  cannot  fet  off  a  debt  due  upon  the^eftatc  of  ^ 
a  bankrupt  againft  the  aHignees,  on  the  3  G.  2.  for  all  fet* 
ofis  muft  be  mutual  debts,  and  the  bankrupt  cannot  fue 
for  a  debt. 

Lord  Mawfold^Vnxf  ?  * 

To  this  it  was  anfwer^,  that  upon  the  general  doctrine  it 
has  been  contended,  {U^ilf  158.)  that  wherever  there  are 
ntatual  debts  there  muft  be  mutual  remedies  \  and  the  de« 
fendant  can  have  no  a£tion  of  debt  upon  the  bankrupt. 

Statute  5  G.  2.  That  the  commiflioners  may  adjuft  the 
diftercnce,  and  IcrJc  the  balance.    Debts  accruing  bc^Jfc 
-tlic  fuing  the  comminion  .urc  aiunc  proviJcd  iur  by  that 
ftatiitc,  and  not  debts  Uncc. 

Ix)rd  Mdnsf.elci — It  won't  do  them  juftice :  The  allignces 
are  the  bankrupt.    Except  in  cafes  where  the  ftatute  intcr- 
pofcs  you  can't  bring  your  ^^(\on  j  you  muft  go  before  com-  [  ] 
miflTioners  •,  the  affi'^^nr es  nrf  in  a  fummary  authority  for  the 
diftribution  and  fettling  of  the  debts. 

It  was  a  narro\\nicls  in  the  law,  or  rather  in  the  determi- 
nation of  the  law,  that  you  could  not  fet  one  mtitual  de- 
mand againft  another  formerly,  in  common  cafes. 

Mr.  Joftice  AJbhurfi  cited  a  cafe  where  the  defendant 
gave  notice  of  fet-off  againil  the  aiHgnees, 

Mr.  Cawper  flill  urged,  upon  the  fecond  ground,  that  it 
wte  a  demand  of  a  debt  due  iince  the  baokmptcy,  which 
trat  ' therefore  a  debt  due  to  th€  affignees. 

T  t  2  Bankruptcy 
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Bankruptcy  is  in  the  nature  of  a  civil  death  j  the  2iTign-Jt 
•         are  exaflly  in  the  place  of  tlic  bankmpt.    If  the  pnndpte 
contended  fr»r  were  adinitted,  the  bankrupt*s  eihuc  wcoid 
be  encreafed  by  his  bankruptcyi  which  the  law  wtSL  never 
allow. 

2  F^rmn-f  173  (Qu.  for  there  it  no  fuch  cafe  mthal 
page).    In  the  Cafe  m  a  bankruptcy)  where  there  arc  deal- 
ings upon  account,  the  creditor  fliaU  not  bespat  to  accomsL 
altqutd. 

Lord  MansfieM'^Vevet  tfuft  any  note  cited,  when  not 
eon(bnant  witli  the  general  principles  of  law,  juiHce,  amd 
equity — It  muft  be  wrong*  ^ 

As  to  the  debt  due  to  the  aflignccs  fince  th^  bankruptcy, 

there  was  one  of  the  counts  charging  before  the  bankruptcyi 

but  argued  on  the  general  rule,  th.it  both  pleas  went  to  the 
\vht)lc  clctl.iiati.yn,  .ir.J  th:'.t  tiiclaft  was  b.ul,  'i>cinp,  of  crncdf 
*    fold  and  delivered  to  tl;^;;:,  :ir.  nmgnccs,  iiiicc  liiC  u^k- 
ruptcy»  and  wouKl  encLtually  vitiate  the  whole* 

Li  AVE  ro  A.viLNi)  the  ri.r  .\ ;  both  the  pleas  going  to  the 
whole  uf  the  declaration!  aiid  one  being  inapplicable.* 

Curia  Cancellaiia.   Baron  Apiley  Chancellor. 
Jcnkinibn  agaifi^  Watts. 

*  JPnm  the  Mt^/fer  df  the  Rsih^  in  Fcrm  of  an  ^ffeaif  hut  in 

Naturfof  a  Rt4ieanHgi 

w 

TILL  made  by  Mr,  U^attii  derife  of  capital  maa- 
\  y    lion«houfe  and  eftate,  in  ib-ift  fettlenient.  After- 
£  610  ]  wards  he  maki^s  n  new  cnnrra<ft  witlithe  Du<e  of  Riiigilon, 

for  li.infworth  manor,  and  in  Bucks,  for  .p,ocol.  ctKiit  1 
to  diipuic  ui  t!ic  cii^ici  auu  purchafcd  to  tlic  fame  ufes  ^ 
thofe  in  the  will. 

Aftf^r  this,  having  the  cquit.xble  cftatc  in  himfelf  by  tiic 
contradb,  lie  tzkcs  the  legal  ihtercft  to  it  by  ablblute  jnir- 

•  chafe.    And  t!ie  qucf'^ion  wa«;,  whether  this  wt.?  nnt  ftich 
a  ciiangc  of  cfutc  as  amounted  to  a  rc\'ocation  oi  the  uib 

i     under  the  will. 

For  tiic  nppclLints — This,  if  it  be  a  revocation^  cannot 
be  cxprcts,  but  mult  be  coniiructive.  There  are  two  forts, 
one  iniporting  a  ditierencc  of  intent,  from  the  circumftances 
of  a  new  iaUnunenc  made,  though  that  inftrament  in  sttif 

*  Qttsrai  ttliertui  vdim  amice  k&or. 
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void ;  or  dfc  upon  resifons  to  fuppofe  that  the  eftatc  given 
was  annihilated.  The  firft  cannot  be  the  cafe  h^rc  i  no;* 
jnoit  clearly  CLiii  tli-  Iccunu,  in  any  propriety,  be  i:ffirn;L*i. 

Ahhfiyjut  diid  j<Jfir^i  reported  in  Mocrc^  which  is  the 
c.iic  of  RJPs  Abr,  «  None  uf  the  adls  intended  to  complete, 
<*  pcrfc^,  and  carry  into  execution  the  intent  of  the  tef- 

tator  is  a  revocation."  The  attornment  of  a  tenant  to 
another,  for  the  trftator,  wlio  had  made  a  will ;  this, 
though  it  changes  tlie  eilatCj  is  no  revocation}  partition  no 
^evocation.  *  • 

This,  it  is  remarkable,  was  a  truft  ftri£Uy  executory,  as 
in  the  cafe  of  Bagshaw  and  Spencer :  This  wsui  a  tnifi  to 
executed  immediately^    The  court  would  have  coniidered 
the  benefit  qi  tl^e  <;ontra^  as  devifablej  apd  would  hav^ 
executed  it. 

An4  ^  contra£k  made  by  the  teftator  would  have  been  ex* 
(dented,  2d  Chancery  Cafes»  1449  Pridcawe  and  Gibhpiu 
jiitttry^  the  tedator^  devi&s  all  his  l^^ls  to  be  fold  for  the 
payment  of  debts}  the  lands  in  queftion  were  afterwards 
purchafe^  by  him,  court  decreed  they  well  pafied ; 

md  that  if  a  n^n  4cvifes  lands  softer  purchsded|  a  decree 
iKoqld  go  for  a  fale  ibr  payipent  of  debts.  What  Lor^ 
Mcrdtvicke  determined,  as  to  change  of  eftate  operating  a 
fcvocation,  vras  law  5  but  the  didum  goes  iiiucli  fartho", 
^nd  lb  nut,  I  dale  lay,  in  tlic  rcjiilicr. 

Lord  Noftinghiun  decided  the  caic^  tii^^t  a  tfuft  for  a  par- 
ficular  purpolc  vvai  no  revocation. 

Lord  Hardivicke  {Farfons  and  Freeman]  faid,  that  th^ 
fame  rule  holds  of  revocation  of  an  etjui ruble  intereft:  as  of 
a  Icg^  cltate,  and  It  would  be  very  dangerous  to  property  if 
it  were  Qiherwifcr  And  that  a  trult  foj^a  particular  purpole 
flioukl  be  a  revocatioij /tfw/<?  only. 

Trui^  executory  is  diftinguiihed  ibrongly  by  .l^s  Lordihip  [  611 
XCL  ^ftgOwd,  and  4^9»Yr. 

In  our  cafe  wlwit  was  done  was  a  ftcp  to  complete  the  pur^ 
fihafe,  as  in  Parfotts  an4  frennan^  Sfarrow  and  HardcaftLu 
And  it  is  like  livery  and  attornments  and  the  other  fteps  tp 
f  omplete  the  purchafe. 

3d  Atkins^  The  principle  on  which  Lord  Hardwicie  dc-. 
terinlned  goes  with  usi'  Ht  recognizes  the  cafe  of  Moniagui 
and  Jefftrles^  and  fay^  it  appears  to  him  that  BifiU  had  a  mucb 
better  note  than  any  of  the  other,  reporters. 

On  the  fame  fide,  Mr.  Solicitor-general-^-That  this  was  a 
dcviicablc  intercfl,  and  was  devifed  by  tlie  codicil  in  fuch  a 

manner 
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n"kanncr  as  was  fnfficient  to  pafs  ir.  The  only  qucflion  there- 
fore is,  whether  there  were  a  revocation  ? 

As  in  the  caic  of  Eltcn  and  Hnrr'tfctiy  in  the  cafe  befurc 
liOrd  Nottingham^  upon  appointment  of  a  new  tnilVcc. 

If  it  be  any  it  muft  l>e  a  \  irtu  il  revocation,  I^amt  and 
Parker,  Virtual  revocations  muit  he  by  expre£>  impb<^ 
tion. 

Intention  is  leading  upon  all  cafes  of  revocation  ;  and  the 
'  court  will  require  that  animus  revacandi  Ihocdd  appear  :  Aikl 
therefore  a  revocation,  on  the  idea  of  a  valid  will  made, 
which  turned  out  not  valid  hy  the  ftatute,  was  held  tc  be 
•  conditional  only.  Onyons  and  Tyrers.  [K  IV,  and  F emcn.^j 
'  He  dire^fe  payment  of  the  pi ir chafe-money  out  «f  li> 
perfonal  eftate,  and  declares  the  ufes  ihall  be  the  iainc  as  m 

•  thewilL  ■  • 

The  conveyance  was  no  voluntary  aift»  as  that  in  the  cafe 
of  Elton  and  Harrifin but  was  an  obligation  upoo  bnii» 
which  he  was  under  a  nccelfity  to  perform,  when  he  mwk 
the  codicth 

Mr,  Refide^  eontra — ^We  ^joond  ourielves  upon  the  faj- 
ing  of  Lord  Hfird'unchey  as  is  done  on  the  other  fide,  that 
the  fame  nilc  (;t  rcvucauon  applies  to  Cijuitable  intcrefls  a^ 
to  a  legal  cftstc. 

A  grent  de?»l  of  doubt  h?s  been  endeavoureJ  to  throwa 
upon  the  coiiiiruciion  of  a  revcratioTi  at  c(imnion  law. 

Partition  is  only  the  poiTd^ion  of  the  fame  cuace,  in  a 
more  reflraiued  de^ec.  1  he  parcener  is  icifed per  my  and 
fer  tout. 

t  612  3       A^  to  difTeifin,  it  would  hardly  have  been  a  doubt,  if  i? 

had  been  confidercd  that  a  dilleiibr  has  his  election,  whether 
he  will  confider  himfeif  as  in  his  efhitCi  or  out  of  it :  and 
by  his  entry  he  determine*;  his  election. 

In  t!\c  cafe  of  tiie  fettlcmcnt  of  ray  Lord  Lincoln^  the 
eftate  had  been  difplaccd  in  the  fottlement  to  an  ufe  reiuk- 

•  ing  to.  my  Lord  Lincoln  hin\felf,  in  the  nfual  nuniDer; 
"^'hereupon  the  fpringing  ufes  whkh  are  liouted  in  marriage 
(ectkments  in  general,  upon  a  future  contingency,  were  de- 
feated. 

An  equitable  intereil  was  confidered  as  a  mere  cfaole  in 
aAion,  fo  h  was  originally  \  but  at  this  time  it  b  devifeablc^ 
defcendible,  and  indued  with  tho(e  other  properties  whick 

belong  properly  to  the  legal  cflate. 

And  this  court  has  fo  procccdetl,  and  provided  for  what  Is 
originally  tailed  an  ccjuiiuble  intcreft,  antl  eflablifiRd  a  pcr« 
pctual  aiulo^y  between  the  legal  t^iiatc  and  that  inicreit. 

As 
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As  to  the  caft  in  Rolls  Mr*  I  cub't  help  isnderibadfag 
the  third  phcktan  as  rq)eatkig  the  W  ttpon*  the  fecond»  with 
an  ctprefs  contndi^km  to  it.  The  iccond  cafe  was  of  nfes 
contimiiiig  as  well  after  the  conveyance  as  before^  whereas  * 
the  other  was.  he  had  a  legal  eiVate  not  devlieablc^  aftcrw<u'cis 
he  Has. an  ufe  devifcnble  by  the  itatutc. 

It  has  bcca  arwucd  ihai  u  p.irit.il  alteration  of  th^  cAate 
would  be  a  revocation  only  pfi,  tantQ,  The  ca'c  of  CJcs  and 
H»jncc.'h  was  cited.  There  was  an  after-bcrn  lun.  hi  order 
to  flibjei^t  the  cl>atc  to  the  will,  the  court  decreed  the  tK  ■  d 
fhould  be  fet  alide,  upon  the  tleiir  rcaibn  of  inlauity  in  tiie 
fui'mer  part  of  the  cal'c  reported. 

It  was  faid  ir.  this  cafr  there  can  be  no  poflibk  argument 
of  intention;  wiiereas,  in  one  of  the  cafes  cited  by  him* 
Iclf,  the  iame  learned  gentleman  takes  notice  the  queftion 
was,  whether  a>  deed,  made  to  give  effc^  to  his  will  fay  the 
teftatori  would  operate  as  a  revocation. 

Xhe  purpofe  they  have  flated,  o£  the  intent  (this  was  iiig* 
gefted  «Nlr.  cauf,  to  have  been  to  avoid  dower)  is  xiot  e?i'* 
dcnce}  and  I  only  ilate  it  as  a  mark  of  their  anxiety,  and 
ftofe  ihait  if  they  can't  rebut  the  evidence  of  a  diderent  tn- 
tBiity  artfing  frona  a  difierent  diiuofition  of  truftj  they  rauft 
fiill.  . 

The  will  has  particular*  traftces ;  thefe  are  changed  by 
the  deed.  '  > 

The  nature  of  the  eftate  in  equity  is  diderent :  The  efl  [ 
tate  in  the  contract  wns  a  conftruftivc  equity  ;  the  equity  by 
the  rubfecjuc:iiL  iiiiLrument  was  an  exprels  equity. 

On  the  lame  <ide,  Mr.  At  ion  icy -general — it  is  the  doc- 
trine of  niv  Lord  H.udiv'Lkr^  that  where  the  teftator  docs 
any  thing  inconiiitent  wuh  or  \u>i  kiiig  ii^>on  the  thing  de- 
viled, this  is  underftood  a  revocation  ;  that  is  to  lay,  a 
change  of  deiigu,  impi)hig  and  amountmg  to  a  revoca- 
tion. 

Here  the  truilecs  under  the  will  were  neccfTiirilv  tlic  fame 
under  the  codicil,  as  there' was  no  new  appointment  of  truf-. 
tees  in  the  codicil,  therefore  the  conveyiuice  mull  be  change 
of  defign,  to  h  introduces  new  ti  urtces. 

Smnbin  nf  545.  A  teilator  devilcs  a  houfe,  and  pulls  it 
down  and  builds  another ;  the  legacy  is  extinct,  cafe  men- 
tioned of  truAecs  by  will  to  pay  his  dcbtS|  trudees  to  the 
hmt  ules  by  his  deed ;  this  a  revocation.* 

The 

*  This  csftf  .Airnnt  ctinatt*  ud  cxtruordinnry  enough  and  worth  lookiim 
hito;  if  tlierc  were  other  kgaciet  or  dcvifcs  furely  it  cuuld  not  4fled  tiica4 

it 
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The  reafons  why  a  kafe  partition  and  the  like  were  no  re- 
vocations, is  that  a  partial  change  of  difpolition  went  no 
'  farther  than  to  import  a  change  of  intent  coextenfive  atdf 
'         y/nth  that  of  difpoiltion,  and  not  heyond  it,  that  h  to  hf^ 
produced  only  the  ertcct  of  a  revocation  pro  tanto^    Bnt  the 
parting  with  the  whole  fee  of  a  mai^i  that  14  to  ivf  Itgal  ami 
,  equitable  eAat«»  U  a  revocation. 

Courts  of  Equity  have  in  all  cafes  of  fpecial  purpoft  (and 
there  is  no  dlflTt^kcnce  Sn  the  rules  of  common  law)  detennio* 
ed,  that  (he  revocation  was  partial :  Only  fo  fv  as  was  ne> 
ceflaiy  to  anfwer  the  fpecial  purpoie  ^  but  the  change  of 
truftees  amounts  to  an  intentioB  of  acquiring  a  new  eibie^ 
and  in  the  conftra<fVion  of  law  this  is  the  cffcft :  and  if  tlus 
I  dl4  ]  fecm  artitirral  rcalonincr.  and  be  therefore  obje61ed  a?»:<lnrt, 
it  is  not  10  be  wondered  ir  tlii.-*  i  caiouing  be  u^i^licu  m  •:ivour 
of  the  heir,  who  has  a  riglu  to  avail  himfelf  of  every  inac- 
curacy and  breach  of  the  rules  of  law,  whether  founded  ua 
principles  of  general  rcaion,  or  p.u  ticuiar  and  lechiiical  re* 
iinemenp>  relultmg  from  its  peculiar  principles  of  conltnic- 
tion. 

Mr.  Madtiicis — I  cannot  help  quoting  the  fentinients  of 
I/Ord  AfarTffit'/d,  Swift  and  Ncaie^  3  llur.  391 .  where  ha 
fays,  conltru^tive  revocations  againlt  the  intent  ought  not  to 
be  indulged  \  and  fome  deciiions  of  that  fort  miiundcrihiod 
or  over-flraihed,  have  brought  a  fcandal  upon  the  law* 

On  the  fide  againft  the  revocation,  it  Was  put  in  a  wy 
fur  light  by  Mr.  Maddtmt  if  the  appointing  of  new 
tiiiftees  argued  an  intention  to  alter  or  revoke  the  will,  this 
U  a  revocation  $  was  this,  to  which  he  was  compellahle,  tak- 
ing  the  convepnce  and  paying  the  money,  an  intent  to  Set 
afide  his  will  ?  But  the  (ame  argument  was  attend ptcd  on  the 
will  of  Sir  G.  JmUns.  before  the  Lords  Commiffioneis  { 

there 

it  «fp4n  indeed  clearly  enough  t  f«v|)c»tio4      tnt§\  duit  is  tQ  fiiyviil 

re^^  to  the  trufleei  mad  fvW  them  mcicly.  If  indeed  the  fli^ed  of  thfi 
villi  y\'z»  r^"'!  !y  :hr  psymfnt  of  dx\^^i  when  new  truftct*;  wtrr  £ppn:nTr4, 
perhaps  thii  "was  of  a  revocation  ;  but  yet  not  in  the  ffnfc  of  lerir;;  \ti 
heir  :  Fqr  the  fccond  will  would  operate  id  th<;  place  of  the  6rik,  witii  tk 
aheration.«ii)7  of  cmfteesj  at  if  the  fe^md  trtifteet  )^  been  perfaw  in* 
capable,  I  fhould  not  have  eonceive^*  wttho&t  eaprcf^  revccatioo  of  th: 
former  this  change  of  apprinrmcnt  would  have  been      c-r.f  Jr-  i 

to  revoke  the  lormcr,  :i,s  for  v.auat  of  its  cafartty  to  take  cffcd  to  Ut  in  :k 
heir:  But  rather  that  the  iirft.  wiU  \vouW  h^vc  Itood  which  had  takcti 
fQcam  good  in  law  to  execute  the  fame  oljeA.  Whatever  dbiiVt  thb  hucr 
fiMiark  may  have»  there  furely  can  be  none  that  it  imift  be  verf  citraerdi- 
jjary  if  an  appointment  of  truftee*  tO  pay,  and  afterwards  new  tnificcs 
ippointcH  for  the  lame  ead.  be  »  geotfal  nvocatioD  el  «U  pam  qC  ite 
firmer  will.  •       <  1 
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there  it  was  contended  a  legal  eftatc  k  quired,  after  an  equi- 
ty iiie  iatercit  givpn  bj  a  will,  would  nut  pafs  ^  but  without 

i  will  fubmit  to  your  Lordfhip,  that  the  conftru£tion  up- 
on equitable  intcreils  is  in  many  palpable  indances  difiercat 
ikom  that  in  legal  dcvil€$ }  but,  adiQitttng  (he  propofitiani 
YkQW  far  will  it  go  ? 

A  recovery,  a  fine  faflfcTed. 

A  bargain  and  fale  (not  for  money)  though  the  dcs  are 
rcfcrvcd  to  himfclf^  ii  a  i>evocatioii ;  but  >¥here  is  the  ca& 
4cteniibied  at  law,  which  afte^b  the  cafe  before  your  Lord* 
^lip  i  none,  hue  the  cafe  in  Akr.  This  is  not  the 
^afir  of  a  deliberate  conveynuce  changing  the  ufes ;  in  thii^ 
paie  here  is  an  equitable  intercft  at  tho  malting  of  the  will  \ 
an  eqoitable  intereft  after  the  will  i  only  the  perfon  chang- 
cd  who  holds  the  ufcs  in  truft. 

In  a  fbfiner  cafe  tliu  court  has  held,  where  th.^  ufes  wrrc 
rcierved  upon  the  conveyance,  ^aj  ihc  Li  iw  laJiUiiL.aily 
coiiCiimed  oiily  to  diifcrent  pcrfqns,  this  waj»  not  a  revoca- 
tion. Trulls,  it  has  ben  often  faid,  were  lubl^itutcJ  in- 
Itoid  of  ulcs,  with  equitable  interefts ;  this  Is  the  fatne 
cafe,  and  the  change  u£  an  ufe  in  like  manner  would  not 
■  loave  been  a  revocation. 

I  don't  agnc  that  a  court  of  equity  is  bound  entirely  hj 
the  fame  rule  as  a  court  of  iaw ;  which  niav  underiVand  it- 
leif  bound  by  a  cafe  decide^^  though  on  wrong  princi* 
plesf  rather  than  ibake  the  tnrecedent  and  introduce  uncer* 
tamtf. 

A  man  at  the  execution  of  his  will  makes  a  mortgage  in  [  <$I5  3 
lee ;  the  money  is  paid  and  he  takes  back  the  eftate :  It 
might  have  l)een  a  dangerous  queftion  at  law,  whether  the 
taew  eftate  thus  created  would  pals :  [Qu.  whether  thb  or 
mear  wa^  not  detennlned  in  Heeilng  and  rte§lin^.^  And  yet 
it  would  be  very  extraordinary  if  a  court  of  equity  ihould 
Tay»  that  if  the  money  had  not  been  paid  at  the  death  of  the 
tnortgagee  it  would  have  defce^ded,  fobje£k  to  the  equity  of 
redemption »  but  sis  he  has  paid  the  mone^  this  ihall  be  a. 
revocation. 

Lord  Chancellor — This  qncltion,  when  firfb  it  canic  on, 
was  treatetl  as  a  matter  quite  of  courlc;  and  to  be  lure  it 
ftruck  one  very  niuih,  tliat  when  a  teftator,  having  con- 
trailed,  makes  his  will,  and  afterwards,  in  conlequcnce  of 
r.)me  -.'irecment,  makes  a  conveyance  to  tru flees  in  truft 
ior  huuiclf,  Uut  the  ufe  lliouid  pals  juil  as  it  would  have 

The 
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The  cale  of  JSUm  And  Harr^  (buck  mt^  and  I  defind 
k  miglit  be  argued  $  declaring,  I  fpoke  no  o|>iiiioGi  but  01^, 
as  a  queftion  of  ibme  property^  defired  it  might  not  pds 

over  without  argument. 

The  call*  is  a  very  common  one.  A  man  having  an  rqi«- 
tablc  intercft  dcviJcs  it  by  will  ;  and  afterwards  Lakc^  buck.  «k 
]c;^al  cltate  i  whether  this  fhall  pr»1s  or  not. 

In  tlic  cafe  before  Lord  Hardwirke  when  it  "was  argued, 
{Ptirpjns  and  Freeman)  Mr.  Solicitor-General  (now  Lord 
MunsfuU)  argued,  that  there  might  he  a  diiTerencc  between 
the  conftnHStion  of  a  le^al  cl^atc  and  aii  equitable  intercit, 
- — Lord  Hardw'hlt:  in  makinp  the  decree  faid,  A  doubt  ^^2S 
made  whctiw  there  might  not  be  ibme  di^ercncc  between  a 
kgal  and  equitable  eitate.  But  I  am  of  ojmiion  the  caie 
would  be  the  fame  \  and  it  would  be  of  very  dangerous  am- 
iequence  if  it  were  othcrwifc. 

The  qtieilion  then  will  be^— 'wiiether  it  wodd  be  a  good 
devife  of  a  legal  eftate  i  foT%  if  not,  I  donfac  very  waoA 
whether  the  court  here  ought  to  decide  it  v&  good  upon  m 
equitaUe  intefeft. 

Mr.  Solicitor-General  fery  afalf  ffgoed  ibr  Ins  dient, 
that  the  rule  of  law  and  ei«uity  went  upon  the  iame  princi* 
pics ;  and  therefore  this  court  has  decided  upon  the  (pint 
of  that  of  the  law. 

A  ditFercnt  difpofitlon  is  to  operate  on  tlie  eftatc  as  a  ro» 
vocati()U  pfG  iiinto  only,  in  pinlb^<5Vion  of  the  law;  and 
therefore  this  court,  where  the  dcvifc  was  of  ilic  legal  cf- 
late,  would  prctcrvc  the  equiubic  uitcrcil  fo  far  as  was  not 
aiteretl. 

(5j5  j  If  this  M  as  an  alteration  of  the  entire  equitable  intcrrft,  I 
verv  iiniui  iiicliiie  that  it  would  be  a  revocation  *,  and  if  no 
diltincHon  could  be  taken  from  the  cair  Irrr'  fe  Lord  N?f- 
iin^hiimy  I  ihould  tliuik  ft>.  And  in  tai  fms  and  Frrr'^an^ 
the  ci\ate  in  truilocs  being  ahered  by  appointment  oi  new 
truitees»  vrhliQut  any  particular  purpoie  appesuring,  was 
hcki  a  creation  of  new  ulcSf  in  iiuch  manner  as  to  make  a 
revocation.  ■ 

In  the  cafe  of  RoUes  it  does  not  dearly  appear  whetl^er  it 
was  by  the  direction  txr  with  the  knowledge  of  the  toftator ; 
•   .  and  by  every  rule  of  law,  if  done  without  his  cooicnt,  it 
cannot  amount  to  a  revocation. 

It  is  very  clear,  where  the  e<^table  inteieft  wa&  is  the 
teftator,  who  after  takes  a  legal  eftatet  that  ioch  legal  cftate^ 
annexing  to  tlie  equitable  intereft,  makes  no  alteration  in 
t^  Willi  whereby  Uie  equitable  intereil  has  been  devifed. 
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Doc<;  this  com:!  up  to  thit  ?  U^  ou  due  contlJeration  I  atu 
vfry  clear  ir  di^cs.    Mr.  cuiitracb  with  the  Duke  of 

KiJt^fion  for  the  pur  chafe  of  this  cftat-:. 
'  The  vendor,  in  the  eye  of  tiiis  court,  is  faid  to'bc  a  tru^. 
tee  5  but  not  in  the  idea  of  truflccto  cr'-ate  a  rev^ocation,  hj 
coiivcymqr  the  truil  out  r^f  his  hand5;  into  another's.  lie  is 
only  a  perron  nu  whon,  :hc  pur*  h  ifcr  mav  r-^\\  to  compel  a 
conveyance,  and  where  a  bill  is  brought  for  a  Specific  per- 
formance the  decree  is,  that  he  IhaU  convey  to  the  vendee,  or 
fiich  pcribn  as  he  ihall  appoint  4  what  then  does  the  vendorj 
No  more  than  the  court  would  have  done  for  him. 

It  is  exactly  the  c  ife  where  a  man  makes  a  feoffinent  be* 
fore  a  vrtB;  and  makes  tivcry  nfter.  T^s  is  no  alteration  of 
his  intent  %  but  only  carrying  the  former  intentioQ  into  ezfr- 
cotion.  The  court,  unlefs  intent  could-  be  implied^  will 
ne^er  deem  it  a  revocation*  The  parting  with  the  whole 
legal  eftate  is  a  total  revocation  at  law  \  the  parting  with  the 
legal  eihtte  in  part,  is  only  pro  tanto  \  but  in  equity  the  comt 
we  would  eoofider  k  equitable  usid  decree  it  a  revocation 
fro  tanto  only,  or  no  revocation,  or  total,  according  to  the 
proportion  of  the  equitable  elVate  deviied. 

The  argument  is  very  artificial,  that  becaufe  he  meant 
the  conveyance  fhoultl  he  firlt  made  to  truftees  by  the  Duke 
of  Ki/igj}c>n\  [\\\\')  lulniuhave  taken  it  in  trnft  by  the  pow- 
ers) and  therefore  in  the  mei»a  while  until  the  conveyance 
the  appointment  was  in  him,  that  for  this  caule  the  will  of 
the  teftator  is  revoked,  thou  Hi  the  Duke  i*i  hut  thr  \\\\vA  to 
hold  the  cftate  for  the  purpolc  of  palling  it  exprelbly  to  the 
lame  ufcs ;  it  fcenu  therefore  not  to  agree  with  the  intent, 
and  this  artificial  argument  is fometimes  ufed  in  favour  of  the  J  (iij  J 
intent)  but  hardly  againfl  it.*  And  if  I  underftand  rights 
it  was  not  intended  the  Duke  of  Kmgjlon  fliould  himfeif  jym- 
mediately  convey  to  the  truftees.  Mr.  Watts  takes  on  the 
contrary  the  legal  cftate  in  fee,  and  tlie  heir  at  law  fhali  be 
deemed  truftee  for  the  devifes. 

'  I  aqi  not  iorry  it  has  been  .ir<^r,ued ;  I  am  very  much  obltf* 
to  the  afltftmce  of  my  Lord  Chief  Juftice  with  whom  I 
have  (poken  and  the  very  able  manner  in  which  you  have  all 
^gued«   The  prayer  of  the  appellants  muft  be  refufed. 

If  I  uuderftood  R'iHcs  Abridged  right,  the  laft  cafe  put 
there  was  dctcnuincd  after  the  other. 

Mr. 

*  Durum       T  rr  divinationcm  ta  if.i:  mentis  a  incutc  '  ■'^-^^f  ^rU  io  verb** 
dferu  rcccdcrc  \  dariu«cuwi  ubi  oci^itc  uciu  ncc^ue  cxpicJ.a  w.tau 
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Mr.  Solicitor-General— My  Lord  I  rather  believe  thef 

were  neither  determinations  j  but  cafes  put  and  refovlcd  1^ 

the  COUi  U 

Cofts. 

Ty  yT  R.  Jufllrr  ff'i//rs  acquainted  the  court,  that  in  csic 
IW  where  he  had  doubted  whether  procefs  in  orjginal| 
on  which  cofts  accrued,  were  a  creation  of  a  new  debt,  aU 
bis  bretliren  iuforqml  kirn  c)iat  it  partpok  of  the  nature  of 
the  original  debt. 

^^OSTSoiitqf  ||pd^  is  ^  tern  for  the  Jargeft  eofti. 

.  *T1  yTOTlON  to  difcharge  bail  on  the  recognizance  upon  a 
-IV A  ccmmiiUon  of  lunacy,  which  had  uiued  a^*uuu  liiC 
principal. 

Mr.  Wallnce — That  this  is  not  the  cafe  of  a  cnmnviiion 
of  bankruptcy  ;  that  it  is  not  certain  he  c annul  dikhjrge 
himfclf:  But  if  an  rxcnaeiur  be  entered,  if  he  ihoulJ  be- 
come fanq  the  nc^Li  a^Qmenlj  ka4  wou^d  \^  ^c)iarge4 
for  cv(!r. 

i  i(^rJ  A  fnn.[fieid'-'T\xtT&  feems  to  be  no  ground.  Tbcy 
have  been  at  the  expence  of  the  commilSon  y  why  does  not 
the  committee  pay  the  debt  ?  The  debt  muik  be  paid  out  of 
his  eiie^ts  \  it  was  one  of  the  rifqves  fpr  whicb  they  bad 
undertaken. 

'At  this  rule  we  il%oii)d  b^ye  ibam  cqvnmiflMMis.  of  In^ 
nacy. 

C      3  Attorney 

SHALL  not  be  catted  ^  to  anTwec  nmters  of  an  aA^ 
«<  davit"  charging  an  irregularity  but  not  a  crimei 
tlu^  motion  is  of  a  criminal  nature. 

Overfeers. 

ON  a  motion  to  fet  afide  fcvcrn!  appointment?  of  juftices, 
conftituting  certain  pcrfons  named  in  the  icvcral  ap- 
^rviutmcn^  to  be  overieers  in  the  borqagh  of  Bridgcr^ 
tcr. 

There 
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There  were  counter  appointments  on  one  ddty  one 
point  incnt  made  on  a  Saturday  at  ten  minutes  after  twclvej 
find  half  an  hour  after  twelve  another ;  and  on  Sunday  even- 
ing and  Mond-iv  rvening  two  other  feveral  appointments  aC 
the  fame  tune  relpectivdy*  On  the  other  fide  they  ap]X)mt- 
cd  precifcly  at  twelve,  and  tontinucd  the  appointment  every 
mhiiite  till  oae  i  and  at  eight  o*clod&  oa  ^uaday  morning 
another* 

The  appoiittments  on  the  former  fide  was  made  hj  the 
recorder  and  two  of  the  juftices  $  the  latter«  bjr  the  two 
others,  jufticcs. 

Contended  that  the  appointments  on  each  fkle  on  Satur^ 
day  after  tvrdve,  until  one»  fynchronizing  with  each  other ; 
the  appointment  by  the  latter  party  at  eight  o'clock  on  the 
Sunday  morning  would  ftand  |  and  that  the  cafe  of  /fiA 
^attm  port  was  the  fame  in  material  circumftances  as  this. 

On  Lord  Mansfieltts  aiktng  whether  they  went  by  tbe 
fame  dock^  it  ap^^eared  they  went  by  all  the  clocks  and 
watches  in  the  town^  according  to  their  affidavits  on  both 
fides. 

On  the  other  fide — that  In  the  cafe  of  AI:lh:uyn  port  his 
J^ordfliip  determined  that  this  raifing  on  one  another  witli 
appointments,  was  a  proftitution  of  the  office  and  a  pioui- 
nation  of  the  day  of  the  Sabbath. 

Againfl  this  it  was  contended,  that  it  had  never  been 
ib-i^tly  laid  and  laid  down  as  law  in  ariy  cafei  that  Sunday 
tvas  a  bad  day  for  ar'>ointm^nt  of  overi'eers. 

Szuin  and  CroHf,  lirror  troni  the  Common  Pleas  upon  '111%  fccmt 
a  common  recovery  fuffcredj  by  confent  the  error  afligned  to^Swa« 
Was  that  the  t  day  of  the  return  of  the  writ  of  fummoas 
ixras  Sunday  the  r  3th  of  May,  1 750  ;  on  which  day  tbe  te-  Bur.  1525 
saant  in  tail  nude  who  was  vouchee^  died  without  iftiiemale  L  t^'^  1 
of  his  body» 

There  were  two  points  made  in  this  cafe,  of  which  the 
fecond  in  principle^  though  the  decifion  was  not  on  our  fide^ 
the  circomilances  differmgf  applies  ibongly  to  the  cafe  now 
before  the  court,  and  applies  afjrtwri  %  it  was— ^<  whether 
by  law  a  valid  judgment  could  poflihly  be  given  on  the  day 
m  the  return,  being  Sunday/' 

In  the  judgment  of  the  court  h  is  there  faid.  It  is  clear, 
if  the  court  could  not  iit  on  Sunday,  judgment  could  not  be 
given  before  the  death  of  the  tenant  in  tail  \  for  he  died 
upon  the  Sunday.  And  tlicu  your  Lu.Uihip  decidcfi  the  cilc 
Upon  the  hiflory  of  the  law  i^nd  ufage  at  to  courts  oi  juftice, 

th^t 
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dutt  now  they  cannot  fit  on  a  Sntidsf.  Bur 

ftirther  adds  that  anttentlv  thcv  did,  and  that  it  was  the 

practice  of  the  unticnt  chiirtians  for  the  rcaibns  there  i;ivcn, 
liujiiely,  r.morign:  others  to  do  iiil'.icc  to  their  breili/^ii,  and 
prevent  their  rciorting  to  hv:r.:!icn  jr.Jicatures  whcix^  they 
rnuit  likvc  Iworri  bv  idols  :  Aiivl  in  contradiction  to  the  fu- 
pcrftiticHis  oUrcr vaiucs  of  paganilm,*  but  aftcnv.mls  re- 
ftrained  by  the  canon,  (517)  and  extended  to  all  (>i!icr  bc!»- 
days  iind  fnft  dnv,  of  the  church  by  the  canon  of  the  year 
932.  And  that  our  Sjxori  kings  received  uud  adopted  them, 
but  that  they  were  afterwards  relaxed  by  the  tbiXuXc  JV.  1. 
[3  ^.  I.  ^.  51.]  And  farther  that  writs  were  mumahle  on 
^iundays,  and  notice  to  appear  on  Sunday;  and  that  the 
form  ftiil  continues,  though  the  true  return  and  appear- 
ance is  now  on  the  IVTanday  :  And  that  Wakes  were  hdd 
on  Sundays,  until  reihrained  hy  porticolar  a^  of  paria* 
ment. 

Now  in  this  cafe  of  appointment  of  ovcrfeers  far  the  be- 
neiit  of  the  poor  and  parilh,  if  there  be  no  afiinnative  nfa^ 
to  appoint  on  Sundays,  there  is  no  ufage  to  negative  iuch 
appointment^  there  is  no  a£i:  of  parliament  againft  it ;  there 
is  no  adjudged  cafe  againil  it ;  and  though  courts  of  law  do 
not  now  iit  on  Sundays,  this  is  no  reafon  why  an  appoint* 
ment  by  jurtice«i  of  overfcers  fhould  be  void  if  macic  on  a 
Jiunday  ivnd  ihc  \\c\  lays  generally  the  appointment  iL^ii  be 
ia  EnPiCr  week,  w  liich  includes  I'^Muiday. 

lui^Y^i  Mansfield — All  I  am  thinking  is  how  I  can  contrive 
for  fume-body  to  undertake  to  profccuie  both  fcts  of  juf- 
tkes. 

I  don't  know  wlicther  you  would  not  have  ftood  upon 
better  ground  if  vou  had  waited  for  a  legal  appointment  on 
Monday,  and  lutiercd  them  to  have  gone  againft  ycu  by  fur- 
priie  on  the  Sunday.  You  would  have  had  a  much  better 
foundation  both  for  the  appointment' and  plofecutson* 

Tfie  poor  arc  facrificed  while  they  ftrugglc. 
[  620  ]      The  behaviour  of  the  ju  ft  Ices  is  a  fhamcful  proftitution 
of  their  otike  for  ill  porpofes  ^  if  one  fide  had  lain  by  it 
would  have  been  much  better,    it  is  an  borHfak  abufe,  and 
I  wilh  any  could  undertake  to  ptoiecute  all  four. 

I  don't  know  there  Is  any  cafe  detenateedi  that  Smday  b 
1  day  for  fuch  pnrpofes  \  the  a£t  ap^iears  t^exclude  it  by  I'ly. 
ing  it  ihatt  be  m  Eafter  week  or  a  month  afieff  which fccDU 

to 

,  *  ThoQg^h  (hk  contniy  atreme  was  lilely  to  produce  no  kft  daofen  of 
Its  ottn  anlcfk  it  were  merely  tcmpotvyi  and  perhapt  ii  wai  never  very  gc» 
BeK»l  amongfli  diun* 
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to  e?:diide  Sunday  j  for  Eafter  week  does  not  hc/m  until 
E-iftcr  Monday ;  nnd  tiiegaieraLreaibiis  given  by  Mr.  Huig" 
kim  go  (IrontHy  again! t  it. 

I  will  not  give  my  faTKiion  for  iucli  ?.r,  n^r  to  :;ny  of  thcni* 
It  is  ail  Sunday  employed  to  fnmdulent  purpoies. 

JLet  all  the  appoiatnients  be  f«c  a^e^  aodkt  a  mandamut 
go  to  the  ju(llce»  to  make  a  new  appointokent,  and  g^ve  no* 
ttcc  of  the  time  and  place  of  makmg  the  appointoicnt;  two 
days  notice  to  be  given  the  majror  to  tho  other  joi^ 
tices« 

Suggefted  that  one  of  them  lives  twenty  miles  from  the 
place*  ■ 

>  Lor  J  MmrufiM^T^tn  I  wlU  fliorten  the  notSce :  For  I 
h»A  rather  he  was  not  thcre^a.  man  who  cornea  for  inch 

pvirpofes !  Let  it  be.  one  day's  notice. 

I  Hope  the  oote«takers  will  obfenre  the  appointments  were  . 

hov\\  bad  J  and  not  dfitermtncd  by  the  clocbu 

Juftice  of  Peace. 

A Man  who  aCls  as  attorney,  is  not  entitled  ro  aOl  -v-  iut- 
tice  of  peace.    Vide  5  G.  2.  r.  18.  f.  2.  but  by  the 
woccLi  of  this  this  a^  docs  not  e^end  to  charter  juilkes. 

Judgment. 

ON  a  motion  to  fetafide  judgment  upon  a  warrant  of  al«- 
tomcy,  upon  the  ground  that  the  pcrfon  was  in  cuf^ 
tody  at  the  time  of  figning  the  warrant,  to  confefs  judgment ; 
and  tliat  no  attorney  was  prdciit  on  his  behalf  al  the  time  of 

tbe  faid  ligning. 

Bv  rule,  E.  15  Car.  2.  B.  R,  it  is  ordered  by  the  court,  t  1 
**  That  no  bailiff'  nor  fheriff*s  officer  ihall  prcfume  to  ex- 
"  adl  or  take  from  any  perfon,  being  in  iil^  cuftody  by 
**  nrreil,  ;iny  warrant  to  acknowledge  a  juugiuent  but  in 
*^  rlvr  nrcfcnce  of  an  nttorncv  for  the  ''-"fenibint :  whicli 

attorney  fhall  then  fnbfcribc  his  name  tb.erctn  ;  which 

fa  id  warrant  lhall  be  produced  when  the  laid  judgment 
"  lhall  be  ackiiowledged.    And  if  any  bailiff  or  fheritFs 

offirer  fhall  hereafter  offend,  or  do  contraiywife,  he  IhalL 
**  be  fevcrely  punifhed  for  fo  doing.". 

And  it  is  farther  ordered,    That  no  attorney  fhall  enter  s.  R.  in  C. 
•*  or  caufe  to  be  acknowledged  or  entered,  any  judgment,  ^-  ™^  »4 
<f  by  colonTtOf  any  wamnt  gotten  from  any  defenduit  be-  ^  ^' 

mg  under  an  aiteftj  otherwlfe  than  as  aforefaid," 

The 
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The  defendant  in  this  cafe,  who  entered  into  the  ttaf* 
r.int  :o  confefs  iudgTieii:,  d^cUrcd,  upon  ^is  o  vn  afndav-?, 
tli^t  he  knew  woai  it  was,  but  did  it  becauic  it  wouid  be 
void. 

It  was  rii  gued,  that  the  ccurt  had  been  (6  anxioy^  to  ic- 
ciire  this  benefit /to  the  d  fcndant  fwh'ch,  to  he  a  bcrcfit, 
muit  be  certain  and  general,  an-J  n*^'-  ♦■^        lirrrted  bv  cir- 
rnmftances  of  what  a  p.^rticuiar    ^ftn'i       r^i^ht  or  ir-*«-it 
not  know)  that  by  a  ruie  of  4  G.  2-  the  court,  apprc*iv  1- 
five  ihit  the  former  rule  might  be  fo  conftnicd  tkat  tnc 
pUintitl'*s  aitomef  might  be  thought  fii3cient,  provided 
that,  for  the  future,  none  fhould  be  good  nnlcis  an  attar* 
hcf  named  by  the  defendant  Was  frcKOtt  and  fignecL 
Tiord  Mansfield— \  (hall  fay  to  the  rule  what  the  cdUrt 
^rtmr  fl»Tu      Chancay  faid  of  the  ftatute  of  frauds^  that  no  fir 
\»  fufTered        hc  made  an  inlhtimeiit  of  fraCkl  \  nor  einplojed  ceo* 
to  be  an  in-  trarv  to  the  ends  for  which  it  ihii  made.  * 
ttd*"**^    This  rule  was  made  to  prevent  fraud  by  the  defendant, 
'*  otherwife  ignorant  or  fearful  of  the  plaintilF,  being  drawn 
in  or  terrified  to  confefs  a  judgment  \  and  thermre  his 
admitted  of  many  exceptions  on  the  eireumibnces }   As  in 
the  cafe  \thcTC  a  man  in  prifon  at  one  man's  fuit  executes 
a  warrant  to  confcls  a  juiigmcnt  to  another  \   this  is  wiiiiui 
the  letter,  \>i\i  not  within  the  intent  of  the  rule. 

Tlic  court  will  never  fufter  this  rule  Ihouid  be  made  ;ii 
inf^nuncnt  to  cheat  the  philntifF;  which  was  introduced  :o 
prevent  tlie  phnntilf  from  cheat  the  defend.int,  or  by  any 
t  622  ]  uadue  inHucncc  mi  (leading  or  ovcr'j)owcrin^  iinii.  He  krtew 
the  nature  of  a  Warrant  of  attorney  ;  he  wi^  prn  ritelv  re- 
minded of  the  confequences  *,  he  lias  the  eftronteiy  10  tct 
before  the  court,  upon  his  own  athdavit,  that  he  knew 
that  the  warrant  would  not  be  good,  being  executed  with- 
out his  attorney  being  prefent«  I  am  not  at  all  afraid  for 
the  rule ;  for  this  wiU  be  a  precedent  only  when  it  is  api 
plied  as  an  engine  of  frauds  to  fubvert  that  juftioe  which 
it  was  made  to  defend. 

Mr.  fVaJler,  in  his  defence  before  the  HouTe  of  Com- 
mons, explains  the  preticpt  of  the  B-ble,  ^  Tlum  (halt  not 
feethe  a  kid  in  his  mother^s  milk^"  thus-^Tou  fliatl  not 
turn  what  was  defigned  to  fiipport  and  benefit  mankdnd 
into  thdr  delOtro Aionf «  Therefore  Ithe  court  wiU  never  fuf* 


*  Ffttftra  legia  auxilium  implorat  qui  legem  ipfim  fnbvcitere 

Ratio  eit  anhnai  Icgift. 
\  l^eget  in  bonum  5:  fututrm  homiQum  mKt  pcffinoa  k&  in  fnudenik 
l^rxnicicm  )i<Nni»uiii  cDnmu. 
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§er  a  rule  introduced  to  prevent  fimud^  to  be  applied  to  tbs 
purpofe  of  e^^dng  it. 

ArctbUhop  of  Canterbury  a^ainfi  Houfe. 

Adm'mtJIratkn  Boadm 

ON  a  motion  to  flicw  cauft  why  proceedings  on  adnii- 
niftration  bond,  fued  in  the  name  of  the  archbifliop, 
^ould  not  be  ilaiJ,  with  cods  to  be  paid  by  the  defendant. 

The  defendant,  a  creditor,  obtains  from  the  proper  offi- 
cer of  the  bilhop  aiMhnrlty  to  fue  in  the  n  unc  of  the  bt- 
iliop  on  the  adminirtration  bond,  on  fuggcUiun  that  the 
edate  of  the  inteftate  was  not  likely  to  anlwer  the  debts  ; 
that  his  widow,  the  adminiilratriX)  vas  going  to  abfcond  % 
and  that  (he  had  no^  gisrea  in  a  true  and  perfedl  inventory^ 
The  objedlion  waS|  that  it  was  not  competent  to  the  bi- 
Piop  to*  give  his  name  at  the  inftance  of  a  creditor. 

Secondly*  that  ii^  it  were  competent,  thejr  have  x:om« 
'menced  procqedings  in  this  laQofe  without  aitfhorit^  from  the 
^>ilhop. 

Lord  MansfitU^^r^'^  it  is  competent  for  the  archbif 
Ihop  to  grant,  at  the  inftance  of  a  creditor,  where  the  exe- 
cutor has  not  delivered  in  an  inventpry,  or  has  detivered 

in  a  falfe  one.  '  * 

28  June,  1745,  Grtenfide  and  Ward,  i>^ll  to  be  relieved 
aoainft  a  bond  piven  to  the  commflHoners  of  the  cccleli.iiti- 
cai  court,  and  in  fa\  our  of  a  creditor,  for  want  of  a  com- 
plete inventory.  The  bond  was  maintained  l^y  my  Lord 
H^rfiivu'hf.  who  would  n<jt  relieve  a    in  it  it. 

On  the  hde  of  the  creditor,  Mr.  Diifin'mtr — That  though 
the  complaint  was  nominally  and  formally  againil  the  archr 
bilhop,  i;ncl  the  ride  drswn  up  accordingly  to  fhew  caule 
|vhy  he  iijould  not  pay  the  cofls,  yet  there  were  other  par- 
ties, who  underilood  that  it  was  virtually  and  fubibmtiaUy 
aguinft  them,  and  » /ho  defended  accordingly. 

That  the  reafon  why  no  authority  is  fappofed  to  have 
been  given  by  the  archbiihop  is,  that  upon  the  defendant's 
being  introduced  to  hi?  Lordmip's  fccrctary,  to  esquire  whe- 
ther the  proceedings  were  by  ttie  authority  of  his  Lordihip, 
he  was  ii^ormed  by  the  iecretnry  that  there  was  no  Aich' 
anthority  given :  And  that,  by  the  advicrof  Dr.  Ducardl^ 
who  had  informed  him  no  Iheh  rju  hoHty  could  be  fdven  at 
the.  infUnce  of  a  creditor,  he  nau  icimLu  the  applica- 
tion. 

U  a  '  And 
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And  that  they  received  a  fecond  anfwer^  of  the  blix 
turc,  from  the  arclibilhop  himfclf. 

There  could  be  no  day  afterwards,  in  which  it  coiiM  be 
conceived  the  archbiih6p  was  otherwife  infonned,  or  had 
changed  his  mind. 

Whether  the  authority  was  really  applied  for  perfona^ 
wiU  not  be  necdHiry  to  decide  the^itierits^  both  they  aod 
the  arcbbiOiopf  by  their  c^du^»  evidently  took  the  appb« 
p^ion  to  him  pcrfonafly  would  npt  h^  improper. 

Farther,  it  dqc$  not  appear  whether  the  bond  was  not 
applied  for,  and  confcquently  obtained,  after  the  acdon 
commenced  \  fo,  fubfec^ucnf  to  jhe  a^lipn^  it  can  ^c\'§t 
maintain  it. 

Bcr.dcj,  if  tatr:  be  no  oppfeiTion  ffom  the  srchblihop, 
the  court  ^9i\\  rxt  lil^i.i  to  fuch  a  comj.iuint  in  thi>  kicv*  J 
proceeding,  where  ths  omcr  party  has  been  opprctlive. 

The  pext  queftior*  is,  whether  the  bond  be  warrr.ntahle  ? 

It  will  depend  op  the  lurrr^-,  the  conditio-;:,  r.pd  ti: 
objcft  of  the  bond,  whether  ir  were  coii\petcnt  to  rr.ikc 
ufe  of  fuch  a  kind  of  bond  at  the  infj-aitce  of  a  creditor. 

What  is  the  bond  ?  If  A,  B.  adminiHrator,  do  makf  i 
-  good  inventory,  true  account,  and  diftnbution,  according  to 
the  a<f^  «  for  the  better  fettling  of  inteftatcs  cftatcs.*"  For 
1^  6j,^  ]  this  the  adfniniAratrix  in  this' cafe,  the  widow  qf  the  in- 
teflate,  is  made  fiablej  and  her  fureties, 

Pcrfta 

*  fff.  a)  It  %i  Cmr.  1.  #.  to.  the  fkroTltkm  of  which  is  thtt*:  **  Tbt 

f*  ill  ordinaries,  as  well  ihc  judges  of  the  prcfOj^ivc  conrr*  of  Catirrrbyry 
•*  and  York,  for  ihc  time  being,      all  other  ordinariri  an;^  i  :dciuftical 
•*  judges,  and  cvrr)*  of  ^Kem,  hnving  power  to  commit  admin jf^ratioo  (rf 
9  the  gf'o.-ij  of  pcflon*  <  vin^  uJttftatc,  (Iraii  aud  raay,  upon  Their  rrff<di"*r 
**  granting  and  conr.mittu.g  of  adniininratlcii  of  the  good»  of  pci-fon*  dyiuj 
^  ifiteftiitCi  ftfter  the  firft  ^ay  of  June  one  ihoufand  iRx  huadrcd  sml  fevrvtf* 
"  one,  of  ihff  refpcftive  pcrfon  or  perfons  to  WhAOi  any  sd/ninitbatiMii 
f   to  be  committed,  take  fufficicnt  bnnil?,  with  two  or  more  aW?  feretiri, 
rcfpt  cf^  hcin^  had  to  the  value  of  the  cftato,  in  the  oame  pi  tfcc  ordinary, 
with  the  condition,  in  form  and  manner  following:,  muiatu  mutMkSi^  vis. 
The  codition  «f  tUf  ohUgatioa     ibch*  that  if  the  withiD  Iwwidea 
f  yf.  B.  ^dminidrator  of      and  foifHtlar  t|ic  goods»  dkatteb»  and  at6o> 
*♦  of  C.  /)  tkccafcd,  do  make  or  caufc  to  be  made  a  true  knd  pcrfcd  in-' 
•*  Vi-n'.ory  oi  all  and  fin^whr  the  j'ood?,  c!attcU,  and  orc.!iti  of  r!-e  fiid 
dcceaftd,  %vhich  luvc  or  fluii  ct^mc  into  liic  hands,  po(rciUon,  or  know- 
kdg«  of  him  tlie  Aid  A,  B.  «r  into  die  haads  and  PoScfioQ  «f  117 
**  other  perion  or  i>erfont  fur  him,  and  the  iame  So  made  do  cihflNt  (V 
*'  caufc  to  be  exhibited  into  the  rcgiflty  of  court,  it  or 

*  before  the  day  of  rrxt  enfulnj: ;  and  the  fame 

fi  i^oodi,  chatieli,  and  creditSj  and  all  qthcr  the  foods,  ch^iuU  aad  crcJirt 
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♦ 

Perfeft  accofint  and  didribution  is  required— to  thof^ 
who  are  by  law  entirled*,  that  isj  the  next  of  kifii  The 
creditors  have  no  cqncern  in  it. 

Tour  Lordihip,  in  the  caie  of  Gnenfide  and  Watts^ 

gaed  on  the  rcaipn^  wh^  it  was  competent  for  a  creditor 
to  make  ufe  of  an  admnuQratifm  bond.  Your  Lordlhip 
argues  in  a  manner  unaniWerableior  at  lead  I  find  unanfwered. 
The  coiirt  did  not  (^ay  exe^tioj)  fully  ;  but  only  refbained 
the  uie  of  it  to  (u<:h  inftances  as  were  thought  competent 
to  a  creditor*  T|ie  breach  aiTigned  ixi  tliat  cafe  was  on  the 
circumftancc  of  not  exliibiting  an  inventory. 

The  coiulitioii  in  the  boiul  in  the  cafe  now  before  thc[j  625  3 
court  cannot  nuike  the  adiniiiilLratrix  jiablc  tp  ^cviijiax'tt 
agaiiift  her  from  the  TiCXt  of  kin. 

As  to  the  allignmcnt  of  a  breach  here  for  not  making 
an  inventory,  it  could  not  be  aiiigueU,  conliitt-ntly  with  the 
trutli  and  jultice  of  the  c^ilc.  The  re^l  injury  has  been 
aniyijcd,  that  the  adminiltratrix  did  not  make  a  true  and 
perfect  inventory,  u  hich  the  itatute  reciuircj;. 

As  to  the  merits,  the  circumfianc^^  qf  this  caib  preclude 
the  application  of  the  other  cafe* 

I  fubmit,  therefore,  the  ground  remains  entire  on  bot^ 
parts  of  the  rule  \  though  \  am  much  Icis  folidtous  upon 
the  firfl  than  the  iecond^int. 

On  the  other  fide,  in  reply^  in  behalf  of  the  defendant^ 
^«r^^Tfaat  this  application  is  well  founded^  and  the  rule 
ought  to  be  made  abfolute. 


«4 
«« 


of  rhc  &id  deccaftd  «t  the  tiRfe     Kh  death,  which  at  any  time  alter 

ihall  comt  to  (he  han^  ttf  poflelfioa  of  the  iatd  A.  B.  or  into  the  hands 

**  and  p^^  nLlfion  ^f  any  other  pcrfon  or  prrfimi  fur  him,  do  wr!!  avA  truly 
*•  adminiOc-r  a«\<)rJing  to  Vsv,  ;  and  fartlur  tlo  make  or  caufc  to  be  made  a 
**-truc  and  juil  ^ccuuiit  of  lit»  i'aid  i^dmautlratioa  at  or  bclore 
"  day  of  .  ^nd  all  t^ie  reft  and  refidnc  of  the  laid 

goods,  chattebv  ^id  credits  which  fhall  be  found  remaining  upon  the 
•*  fii'J  *dmintftnitor's  accotint,  tV  hmr  lv  in-^  lii  H  (Aainincd  and  allowed 
**  of  ^Y  'hr  \v.(\^r  fir  ji!  '^^rs,  for  Itit  tiTUC  hfir*;;  n'  ^h"  Tsui  cmirt,  ftiall  dc» 
"  livcf  diui  pj)  uuio  hull  puion  or  pcrtbus  icrpcctuciy  as^thc  laid  judge 
1*  or  judges,  bj  hi&  or  deerve  or  fontcDce,  purfuant  fo  the  true  iotent 
aaa  meauing  of  this  aOl,  (li^U  linat  and  apppiot.  And  if  it  (hall  hercr 
•*  after  ip^inr,  that  any  laft  will  uiui  fcllamfut  was  made  by  the  faid  dc- 
**  ccaff'd,  and  the  executor  or  tt^futors  thcreiii  na?r«*d  do  exhibit  the  fame 
*'  into  the  faid  court,  making  rcqucll  to  have  it  allowed  and  approved  uc- 
"  coftiingly,  if  the  £ild  A.  B.  witliia  houndcn,  bein^  thereunto  required, 
do  render  and  delrver  the  faid  letters  of  admiitiftratton  (.igprobation  of 
the  faid  tcilamcnt  being  tirf>  had  and  made)  in  the  faid  covrtv  then  this 
"  obliga!fcn  to  be  Tuid  4ad  of  none  eifed,  or  eUc  to  rcnuia  in  full  force 
"  aad  vutuc.** 

U  u  z  The 
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The  rirchbilliop  did  not  underftand  himfeii  as  perlonillf 
knowing  and  refnfing,  but  orncially,  witliout  his  |>n>-atc 
knowledge,  giving  tliem  auchority :  The  proceedings  go 
Upon  a  direct  contrary  ground. 

,  The  qucftion  then  is,  whether  the  pnrty  to  this  ru!c, 
Mr.  Hoidjtf,  oughtf  upoo  uic  circmpilanccsj  to  proceed  upon 
this  bond. 

And  whether  lie  has  not  fluade  aa  improper  oTe  of  .ue 

Ad  inTcntprv  was  litigated,  and  thccefore  more  exactly 
taken  in  this  cafe,  and  there  couki  iiHr  i|o  bpeacli  ai^gsed 
uppnthat. 

As  to  the  formal  breach  of  the  conditkin^  your  Lordihi^ 
will  never  fuSer  him  to  avail  himielf  of  chat  who  was  noi^ 
'prigiDally  (heing  a  creditor)  intended  to  take  the  benefit. 

The  order  to  an  ecclefiaft'ical  judge,  in  matters  futject  &Q 
bis  jurifdi^on,^  does  not  apply  to  a  creditor,  who,  if  he 
take  any  advantage,  it  muft  be  a  cafual  advantage,  by  ba- 
ing  able  to  cJiarge  the  admlniilratrix  from  the  iiivenioiy  fo 
fai',  witli  aliVrs  in  her  hi.iias. 

The  non-pay  laeiu  of  a  4ebt  cannot  be  ^  breach  of  this 
bond. 

The  condition  to  abide  by  the  fentence  of  an  ccclefiatti- 
cal  judge  (which  is  tl\e  third  rbjei^  of  the  adminiftration 
bond,  provided  by  the  act)  mull  for  the  beqcfit  of  the 
next  of  kin. 

But  farther,  then,  if  the  creditor  may  avail  himfelf  of 
any  of  thcfe  conditions^  the  claim  being  father  ijpu'e^n  to 
the  original  defign,  it  onght  to  be  on  a  very  equ^abk 
ground  j  and  no  fuch  ground  has  beep  yet  alBgned. 

Lord  Man.(fiif/d — No  next  of  kin  ever  fh-uggled  fcr  die 
adminiftratton  of  infolvent  afletsi^ith  an  hon^  view. 

The  adinnintftratrix  in  this  cafe  fhewi  manifeftly  what  fiie 
wanted  by  adn^iniftradon  V  She  wanted  to  fell  tt  todM 
creditor* 

She  gets  adminiihlitk^n — ^Upon  this  all  the  chicanery  aol 
faUe  pleas  that  could  be  rhade  nfe  of  are  applied,  to  defeat 
the  creditor :  And,  to  complete  all,  and  (hew  tikcfe  ob^ 
fcrvations  are  not  ill  founded,  (he  abfconds. 

A  creditor  (or  creditors)  takes  out  adminiftration. 

I  ciioofc  to  tike  as  the  hrll:  ground  what  is  faid,  "  Thil 
f*  no  creditor  can  have  the  beneat  o.f  this  bond^  it 
♦«  not  to  be  aifigncd  to  him,"  /  * 
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^ext  comes  that  the  archbifhop  of  Canterbury  (in  iiis 
private  perfon)  has  not  aligned  to  htm. 

To  be  fure,  the  archbifliop  of  Canterbury  and  hb  ordi* 
vary  are  in  the  nature  of  'ofiicial  not  of  private  perfons. 
But,  vraiving  that  for  the  prefenti  what  is  it  that  the  arcb- 
bilhop  is  to  d«  ?  Ought  he  to  have  aiBgned^  in  this  in- 
fiance,  to  th/e  cr^Itor  r 

What  is  it  that  the  a£^  requires  of  htm  ?  He  is  to  take 
a  bond  Qf  die  proper  parties  that  t|iey  fhall  account,  make 
a  lull  and  perfect  inventory  \  and  dlftribution  b  to  be  made 
to  the  next  of  kin. 

In  doing  of  iliis  or  any  part  of  it  tKc  ordinary  has  r.o 
intereft  of  his  oivn ;  it  is  cx  dc-bitc  jujiUus:  to  grant  the  bond, 
on  proper  Lire liiTiltances,  and  to  the  proper  parties.  If  it 
fhould  be  abufcd,  it  would  be  a  good  reufon  to  fet  aUde  the 
bond,  as  an  abufe  of  public  trufl. 

It  is  faid  this  point  has  been  litigated  in  1745,  but  it  does 
pot  appear  upon  what  authority. 

Two  cafes  were  cited  from  that  argument  •,  which,  it  ap- 
pears,  were  held  then  not  to  the  point. 

Let  us  fee  what  are  the  points,  .as  t9  ^iiich  a  creditor  is  Ictrreft  o£ 
interefled  in  the  admintilration.  crtcv^tor  in 

f  It  is  plain  the  creditor  has  no  intcreft  in  the  diftribdtion  *'^'^  bond'" 
after  debts  paid  \  but  he  has  an  intcrcft  in  a  good  and  per^  [^ti^  \ 
fo^  inventory  being  given  in,  and  a  ttue  inventory.  ^  J  - 

And  he  is  interdled  in  the  diih*ibution  before  payment  of 
his  debt,  jtQ  fee  .that  it  i^  not  fo  made  9s  to  exhauft  the  fund 
out  of  which  his  debt  is  to  be  anfwered. 

The  name  of  the  archbiOiop  is  his  official  name,  hot  the  Arvhiiiftop 
name  of  the  perfon.*    To*  one  who" has  a  right  it  is  ex  jj^*^*^^ 
dehtto  jujlitla  to  grant  it  ^  lo  oii^  who  has  po  right  it  is  ex  dc'  J^^f^^V" 
iiio  juJiifU  to  reuife.  '  A«ftinjj  <>f- 

As  to  what  was  rfqtiifite  on  this  occafjon,  I  don't  wonder  ficiallj,  he 
the  archbifnop  might  nut  recoUedl  it.    He  might  refer  to  ^  "^r^^* 
Dr.  Ducardl  z  If  Dr.  Ducarell  gave  the  anfwer  which  is  fonal^dif-^^ 
itated  he  was  ill  advifed.  ,  cr^  tltm.and 

If  it  reft  upon  the  anAvcr  of  t1\e  archbifliop  it  might  be  • 
a  digcrent  confiueration^  as  to  colls :  But  1  am  aitciiilhcd  ^^^J^^ 
at  what  lias  paiied.  •  h  m, 

A^UUy  the  attorney,  applies  to  Cr'tfpwy  and  aiks  him  by 
what  authority  he  procecdi— who  fays  he  has  no  right  to 
cxpc&  candour }  in  which^  I  think,  he  di4  wrong.  knowkd^e. 

He  «  r  even 
?£ain(t  hit 

*  iJiil4  eft  ^ifBtmit  U  o$cti  jptt^iiGiAoroeai  adiad^edbiuB  dtici  ]^ 

ft 
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He  then  I'eiSdTes  the  hiteffigence  horn  Vermjh~<^  a 
bill  filed  5  of  the  advice  by  him  to  the  afchWihop ;  of  th? 
reference  to  Di".  G,  Hayes ;  and  that  the  botid  had  been  per- 
muted io  be  iiiLiI  by  ilic  ciciliiur  upoti  that  reference;  ivA 
that  he  had  authority , to  uiciitioQ  all  dus,  ^  bcmg  iafbrmed 
6y  hiihi 

What  v.-.i=;  l.c  then  to  cfo  if  he  drnbted  the  truth,  which 
was  almoil  impoftlhle  ?  A  man  could  hardly  have  had  the 
impudence  to  iavciit  all  this;  And  it  W  iwoni  he  Vent  to 
Mr.  Fi-r/ich ;  if  he  did  not,  he  oinrht, 

This  was  on  the  fourth  of  June.  On  the  ei^th  of  JuD^ 
m  the  mornti)g»  he  applies  for  tlie  tuU,  after  all  ih^  in* 
formation  received. 

And  therefore^  I  think|  the  rule  oilgKl  td  di^dat^ 
V'itli  coils. 

X  was  only  in  doubt  whether  it  ihould  be  agalnft  the  i^- 
prcfentatiTe  or  Jjkit, 
[  628  ]     Rule  discharged  with  Costs  aga?nft  ^jiett^  to  be 

paid  by  j^j/cit* 

Staiufes  and  Qfis  tMornifig  Adihm/fr^on* 

Statutes,  the  foundation  of  their  authority,  31  £, 
II.  anno  1 357* 
a  I  H.  8.  r, 

22  ilf  23  Cur,  2.  r.  3- 

9  ^  10      3.  ^.  41.    Fees  of  admfniftratiOti  to  fcamcn^ 

efiects. 

Cafes.    Turner  and  Davies^  T»  22  Car.  2.  j?.  R.  I 

JIM,  62, 

Adminiib  ator  cannot  haVe  execution  aitcr  his  adnuBi^trah 

tion  revoked. 

Action  for  rent  incurred  in  adminiftrator^s  own  time, 
plifne   admiNt/lrnvit^  IS  a  bad  plea.    2d  Cttf*  2*  C  B.  t 

M-J,  185,  186. 

Adminiilrator  muft  mnke  diilribution  to  the  half  as  ircQ 
as  the  ^hole  blood.  p'tL  27.  8  Gir.  2.  C,  i  Md. 
209.  Smttif*s  cafe. 

Adminlftration  pleaded^  granted  by*the  ofRcnl  of  A 
bifhop  of  Carltde,  good  without  a)ledging  hhn  to  be  erlh 
nary.  2  Mod,  6^.  Daws  v.  Harrt/off^  HH*  27  8  C«r.  & 
C  /L    Temjtle  v.  Tmpif.  Cro,  ESr,  711. 

if0</jf^  V.  C!6ir#.  Adminiftradon  granted  durante  MwtU 
of  another  good,  as  wclL  as  durante  minori  atate.  4  J/in/. 
if.  a  ly,  is  i\L  But  vide  SliUer  v.  2  Lord  R^pi* 
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%9JU  That  fudi  adminiftrator  inuft  aver  aUence  ijM^D]r» 
i^why  in  paritiuf  trar^mirtfiif*  /.  ^ 

T*o  b2  granted  where.  ther<;.  arc.  executors  if  they  rcfui'e 
:o  2cr,  \vuich  thet  may  do  hj  a£l  as  well  as  by  words. 
^«Jur  V.  Chcrter.  H.  30  £*/rz.  Cr^?.  92. 

Adfnlniilrator  at  an  executor  no  adminidrator  of  the 
£rtt  teltator.  P&rftms^  alias  Fr&wdei     Parjons^  alias  Fr&vudt. 

/  silflmiiiiflrator  mafpajf  debt  on  fimple  contract  C  6^9  3 

|Mi  pradu^  with  debt  on  fpccialty;    Snelllng  v;  Norton.  T. 
it^Kk*  C  jR,  Cr?.  409. 
f^Whcrc  profirt  Ihttras  admiriifiraiifmls  necdi  not  be  pleaded 
jii.  J  oa  record.    is/:r/  cf  Shrnvfoury  v.  ^';r  Walter  Le'wjon* 
jld,  39      40  Etiz.  C.  B.  Cro,  592. 

Where  it  muft.    S/r  y<?i6/i  Cults     Btntiei*  M.  14  Jac* 
Cr4»  40^, if  412. 

Adminidration  during  minority  of  executOT  teafcth  it 
||hrcnteen.    /^|go/  v.  Gafcoyn,  Hil.  40  603. 

Admimlh^tor.  dui^^g  minority  pf  executed  hath  but  a 
Ipedal  property,  and  cannot  fell  goods/  iinlefi  thty  be  Ma 
ptmura^  or.  for  nceellity  tot  payment  of  debts*   Prut  v. 

^mffon,  M.  41  15"  42  kliz.  C  B.  Cro,  719. 
'     Aduiiniftration  granted       \\  iitdii^'ir  is  repealed  by  ad- 
miniltration  granted  to  next  of  kin ;  but  the  mcfnc  acts  are 
good.     Bhxkborwgh     Davlcs,  T*      W*       i  Lord  Raj'^ 

AdmiaircratOr  de  fan  tprt  liable  to  lawiiit  adminiflrator  on 
of  money  had  and  received,  waiving  the  tort.  M*  4 
Aimt^    Jjord  R^moftd,  121 7*, 
MandatHus  to  OHEnmit  ado^tniftratlon^   71  9  G.  3.  Bn  Sir* 

'    Lic5  not  for  aUniinlftrator  duranU  minor e  4.iLdt\    HiJ.  4 

^C.  2.  Smith's  cafe.    Str.  892. 

Adminifbratioii  fliall  relate  for  fome  purpofes  to  the  death 
of  the  tcllator ;  but  this  lidtitious  relation  Ihall  dcveft  a 
mdii|8  fight  ina  ilranger.    IVariHg  v.  Dewberry.  T.  4  a* 

f^Imn  ihall  have  adoiiniifa^tion  though  the  feme  have  a 
poi^  to  make  a  wtlU  Rex  v«  Bettefwrth.  HlL  4  G.  2* 
JS^  89 1 .«  But  this  ieems.  to  be  underflood  vrhere  the  power 

partial,  that  /»;t?  iaf.to^  as  is  not  w.ihin  the  power,  the 
hufbaiid  Ihall  have  a(liiiinii"lratlon  ;  where  he  has  given  licr 
power  under  which  maydilpoic  her  whole  intcrcft,  and 
ihc  does  it,  it  is  othcrwiic.    Vide  2  Sir,  T,  \2  G,  2.^. 

»Againft 
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Ag^unft  adimniflrator  durante  minore  ^tate,  the  fpinml 
fouit  may  take  bond  for  duly  adminifterii^  foAu  t,XM* 
HtnifUi.  2  Sir*  T.  31  G.  2.  1137* 
C        ]      Adminiftratory  pendente  Hie  aboot  a  wD^  may  bariif  1Q> 

tions.    Af.  5  G.  2. />.  917. 

Auiiiiaiiii  atiuii,  pi'7uiciite  lite  may  be  pleaded  pius  darra^ 
continuance  to  jniufy  a  retainer.  Vaughan  v.  hrovjau  Z 
Sir.  1 1 06     ////.  12  G.  2^ 

Adouniitrator  liable  for  xsaai  after  aiTignment  of  teftaioii 
.tenn*    CogiiU.y.  freeiwe.   M.  z        ^       %  Vmih 

For'a  htfge  cmiinent  <m  tfie  ftatute  of      3.  aadtlMtfci 
^  tare  of  admbifaratloii,  vide'  R%  Edgecmnhi^  kn^glbt  ^  iht 

bath,  againft  Roivland  Dee^  admiiurtfator.r  Vaugb^ai^  &C|» 
.    VkIc  ;ilio  256. 

And  Ploweien,  275.  Greyjhrmk  v.  jR?yf.    And  wi^at 
0f  adminiftnitor  detort  (hall  bind  the  executor. 

Other  calcs  relative  to  adminiftratoxs. 

iady  Gramlifm  v.  eountcic  of  J)we]t.   34  Cir^2*  si^A.^ 

2.  3.  S,  C*  Skinner ^  (55. 
Fatmer  ▼.  Allie9ch.  3  Jf<Mi  58. 

Adam     tcrretepaau  of  Savage.    Pa/eb*  }  j£i*  6  Jfrf! 

.     Dorre/iw  O.Iins.  T.  24  Eiiz,  C.  B.  Cro.6. 

Mr.rthiv.  Whiffer.  M.  30.   1  Eliz.  B.  R,  Cr§.  ll^ 
^iubbs  V.  Rigkiiuije,  3".  30  Elh,  Cra.  I02*  ' 
j^fkejf  V.  Heard*    Cro*  Our,  219. 
Skinner^  1 43. 

Petit  V.  Smit^.     I       W.  * 

cafe.  t.%W.^  M.  B.  R.  CarOew,  153. 

J      J  Rule  on  the  Sheriff. 

m  ji  "THE N  the  ihcri^'  i»  rnlcd  to  bring  in  the  body  kc 
Yy    has  four  days,  cxdufive  of  tlic  day  vim 
iflued^  and  was  fenred  upon  the  iheriff. 


Digitized  by  Google 


Trinity  Term,  14  Geo.  3.  K..B. 


Vailezjo  and  £chalai  ^ainft  Wheeler* 

BARS.ATRY. 

On  a  Pdicy  of  Infurancim 

MOTION  for  a  ne?r  trials  on  a  verdiA  having  been 
found  fgr  the  plaintiffs,  u^nthe  fbllowmg  fa^U* 
Ib  Norember  1772  J^arwm  chattered  th»  ihip  Thomas 
and  Matthew  of  one  Brvumy  and  agreed  hj  his  fsdd  charter 

to  freight  her  for  Seville,  and  back  again. 

The  plaintiti's  aiid  inaiiy  otiicars  fiiippcU  a  cargo  ou  buardj 
aad  iiilur^u  :hc  ume.  *  ' 

The  Infuraiice  provides  agaiuft  loiles  by  ftorxns  at  fea, 
&c.  ^iid  ag^iijifi  barratry. 

In  the  poiicy  it  is  declared  that  tlie  fame  fhall  not  be  void 
by  reafon  of  any  Haw  in  t!ie  v^rilel  unknown  to  the  aflhred. 

The  fhip  failed  in  December  1772,  and  went  to  Giicrn- 
fey,  took  in  a  quantity  of  brandy^  which  the  captain  meant 
to  run  by  way  of  clandcftinc  trade  ;  the  night  following  they 
fpraog  a-hiak^  which  drove  them  into  Dartmouth;  from 

whence  they  went  to  in  Cornwall,  where  the 

brandy  was  feifed,  by  authority  of  the  cuftom-hDuiek* 

fiy  thf  -bad  weather,  &c.  the  Otip  was  rendered  unfit  for 
the  voysigc^  which  had  been  partly  peoleciitedt  after  putting 
iataOimwaiL 

The  partiea  came  to  an  agreement  that  the  infinvnee 
fliould  condttue^  and  prote^  the  gooda  on  their  return  to 
London*  ' 

llic  goods  were  fpoilt,  whereupon  this  adlion  was  brought. 

The  declaration  confifted  of  three  counts. 

Firft,  That  the  fhip  f^t  fail,  ar.d  in  failing  fpning  a-lcak,  [  63a  J 
.  by  the  Uoraii  -nd  perik  of  the  ici  \  whereby  ilic  niafter 
was  obliged  to  repair  to  Dartmouth,  to  refit  the  Ihip,  and 
then  put  forth  again  :  And  in  proceeding  aiiJ  g^»ir>g  to  the 
place  of  dcftination,  by  ftcwms,  and  accidents  of  tlie  fea, 
*  the  bowfprit  was  fplit,  Sec.  and  the  fliip  in  divers  other 
parts  and  places  damaged,  and  rendered  v/hoUy  unfit  to 
purfue  her  voyage;  by  which  ftorms,  and  by  which 
accidents^  &c«  the  goods  were  fpoUt. 

Second  count,  That  the  ihip  fprung  a-kak  in  her  voyage 
Cddui  Dartmautby  &c»  whereby  tike  goods  were  fpoilt. 

Third 


Digitized  by  Google 


Trinity  Tenn,  14  Geo.     K.  B. 

TKird  courjt.  That  by  the  tV^nd  and  barratry  of  the  maf* 
tcr  tiic'  gooii^  Were  oeiiroyedf  aiMl  rcmicrc4  ulHdj^t  azxi 

The  underwriters  conteffdcii,  that  this  damage  was  oc- 
cafioned  by  a  fimple  deviation  of  the  captain  j  noc  friudn- 
lent»  as  again  ft  the  owners  of  the  goodi;  and  was  neither 
merely  acodental^  nor  barratry^  being  no  ^roud  agaidt  tbe 
owners* 

The  infiired  in^Kted  that  cither  it  was  an  accidental  iohj 
mad  theif  they  were  entitled  to  recover^  under  the  goMnl 
terms  of  the  snforance  againfc  lols  at  fea»  by  ftomis, 
or  eUe  it  was  barratry.  . 

The  jury,  at  the  triaV  had  fimnd  (under  the  dirciSHtNi  of 
Mr.  Juftice  AJbhurfi)  tkat  the  voyage  of  the  captain  tp 
Guernfcy,  fir  here  he  took  in  the  brandy,  was  with  the 
privity  of  Wdles^  who  was  the  owner  of  the  hulk  ot  the 
veird,  but  wiihouf  the  privity  uf  Daruuifii  wiiu  waj>>  aiKicr 
the  charter-party,  the  owner. 

And  they  foond  a  vcrtlict  for  the  plaiiitifl's. 
And  now,  upon  a  motion  for  a  new  trad,  caufe  was 
fliev^n  a3^aiT>rt  the  rule  by  iMf.  Alfi'\ne, 
Tins  caic       He  began  his  nrgurmMn  by  ui^KTving  thrit  Baf^try  was 
a  word  hitherto  not  precileiy  delined  in  our  law,  or  at  leaft 
once,oame.  i^ot  familiarized  by  esLperience:  But  that  it  was  apparent, 
ly,  in  this  from  the  caie  in  St  ranges  that  it  was  far  £rolai  true  that  bar« 
mSi*^^    ratry  %vas  confined  to  fomc  a£tof  fraud,  or  ihjurjf  done  m4 
mmtm*  ^''""^  immediately  againft  the  owners ;  for  that  any-fraods- 
bntlhavc  lent  a^,  whereby  directly  or  confequentialiy,  the  owners 
endeavour-  receivcd  damage,  would  be  barratry  withiivthe  terms  of  the 
the  fJb^^^^  ]nfttrance»  though  there  might  be  no  fpecial  oulioe  againft 

Hance  of    '  them. 

bothan^tt-  In  Knight  v.-  Cemhridgfi  E,  lo  G,  B,  R.  Sir.  |8f. 
^t9iog«.  Inforance  againft  barratry^  hreadi  afllgncd,  a  Ms  pfr/nm- 
r  A  n  iiem  ft  jiegligfntiam  of  the  mafter.  Judgment  for  plaintiff 
^        ^  in  C.  i?.  and  general  errors  afligncd. 

Obje(fied  in  argument  on  error,  that!  fraiid  and  negligence 
}s  a  general  ( harge,  and  not  lufTit  iiniiy  precife  to  be  within 
the  tcniis  oi  the  iniiuMucc  nroviiliiui  airniinl  barratry. 

Per  curiam— '\!\\c  negligence  certainly  is  nor,  but  tSe 
fraud  is  barratry  i>  of  a  general  fjgn!!irr>t!nnj  and  nat  con* 
lined  barely  to  running  away  with  tlic  iiiip.  It  comes  fn^m 
I'ftraty  which  iignihes  fratu  tt  dt^ius^  and  extends  to  ar^y 
fraud  of  the  maOer.  The  end  of  infuring  is  to  be  laiein 
uH  events,  and  it  would  be  very  pernicious  if  we  weitnuk* 
ing  loop-holes  to  get  out  of  thcfe  policies. 

This 
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« 

This  cafcy  then»  is  an  authority  in  point;  and  upon  fo- 
Icnm  conriclcration  that  fraud  is  barratrv.  The  cafe  of 
Stantftta  v.  Broicn^  2  Sir.  ii53»  applies  the  principle  yet 
more  particularly  and  direcHy  to  the  caTe  now  before  the  , 

That  ca(e  was  thus :  The  (hip  the  Gothic  Lion  beirrg  ad* 
verdfed  going  to  Marieilles,  goods  were  fhtpped  on  board 
her  on  behalf  of  the  plaintiff^  and  a  bill  of  lading  figncd  by 
.  the  maftcr,®  whereby  he  undertakes  to  go  a  droite  rotite  a  * 
AlnrfnUes^  ami  thr  defendant  Underwrote  a  policy  front 
Falmomh  (wUltl  \X\i  goods  were  taken  in)  to  Ma: Icillcs : 
Bciorc  ilic  llnp  departed  from  the  port  of  London  another 
advcrtifcmcnt  ^v;ls  publifhed  for  goods  to  Genoa,  Leg- 
l\orn,  and  NapUs,  and  the  plaint iii's  agent  was  told  it  was 
intended  to  go  to  thofc  ports  lirft,  and  come  back  to 
MarlciUcs;  out  he  (the  plaintit^')  infilled  that  his  bar{Taia 
"was  to  go  nrft  or  directly  to  rvIaiTeilies,  and  that  he  would 
not  content  to  kt  ha:  pals  by  MarleiUes^  or  alter  his  infiu> 
ance. 

The  (liip^  notwithilandtngy  did  pais  by  Marfdlles,  and, 
after  delivering  her  cargo  at  the  other  pons,  fet  out  on  her 
return  With  the  platatilt**s  goods;  but,  in  her  voyage  thi- 
ther, \vas  Mown  upf  in  an  eng;igement  with  a  Spaniih  fhip. 
And,  in  an 'a^ion  upon  the  policy^  the  breach  was  afligned 
for  a  loft  by  the  barratry  of  the  mafter.  And  the  plaintiff 
!n(iftcd,  that  any  fraod  or  malvetfatton  was  barratry  |  and 
Dufrcfnt  IS  there  quoted.  And  the  reporter  lets  down 
(as  referred  to)  FM^s  Italian  di^onary,  thle  Binrrataria 
Mtnfltevf  ^  Fufttier.  And  by  the  which  he  adds,  it 
appears,  that  other  books  were  quoted.  As  to  Ibme,  which 
1  think  pertinent  to  this  caufe,  i  mean  to  dcfire  the  favour 
of  the  court  prcleati^,  and  to  iuoiiut  tiictn  lu  uicir  judg- 
ment. 

The  defendants  counfcl  InAfVed  this  was  only  a  deviation  ; 
for  that  it  could  not  be  a  crime  in  the  mailer,  who  was 

•  adting  all  the  while  for  the  benctit  of  the  owners. 

The  chief  juttice,  who  was  Sir  IV'tUiam  Lecy  in  his  dU  r  ic-^  n 
rcction  to  the  jury  told  them  tluit  this  being  againit  the  ex- 
preiit  agreement  to  go  hrtl  to  Marlcilies,  feemed  to  be  more 
than  a  common  deviation  being  a  formed  deOgn  to  deceive 
the  contra<5lor:  Then  he  fubjoins  what  immediately  and 
mod  forcibly  applies  to  this  cafe,  and  compares  it  to  the  cafe 
of  a  fhip  faiting  out  of  port  without  paying  duties,  whereby 
the  (hip  was  {ubje<ft  to  forfieiturej  and  wntch^  it  is  addcd^ 

*  has  been  held  to  be  barratry. 

The 
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The  jury  flaying  out  Come  time  and  afking  tfie  duef  joP 
ticc  whether  it  would  be  barratry,  if  the  mailer  wis  to 
have  no  bci.ulU  for  himfelf  by  palling  by  Marfeilles,  acd 
went  only  to  the  other  places  tirft  for  the  bcr.eli:  oi  the 
o\rn':r?,  the  chief  jufUce  anfwcred,  no  ;  And  tbey  lound  lcr 
the  defi^nUant. 

On  a  motion  for  anew  trial  tl»e  verclicl  wasconnrmed. 

It  is  nceiili'T'-  to  IvSiCt  on  thr   n'r'?»i^iCnt  bctv.^rn  the  cilcJ. 
t       That  would  have  been  barratry  it  done  for  the  private  br- 
'       ncfit,  of  the  mafter }  this  is  done  for  Kis  private  bcncnt, 
and  for  the  beoeiit  of  no  other  of  the  parties  concerned: 
The  phintl6r  was  tlicre  informed  of  the  intention  *,  here  it 
was  kept  from  hiin  and  is  of  itfclf  a  fecrety  clandcftine 
fraudulent  action :  There  the  deviation  was  for  the  benctit 
f»f  the  owners  j  here  it  is  to  the  prejudice  of  Darwin  who 
h  owner  &r  the  voyage. 
'  Though  I  fkouid  think  the  cafe  fufficiently  elfabliQiffd 
from'thefe  authorities^  and  its  own  reafon  and  dearnefi,  yct^ 
as  mercantile  law  is  a  part  of  the  law  of  nations*  jonr  Lord* 
(hips  will  receive  the  evidence  of  that  law,  and  be  guided  bf 
it  m  your  decifions  :  And  fince  this  word  barratry  docs  not 
feem  hitherto  generally  undcrftood,  it  may  not  be  improper 
to  CAiiainc  Avhat  the  huii^uagc  Ai\d  uiage  of  other  comr»iti- 
clul  nations  fays,  in  couiirni;auou  of  thole  authorities  of  our 
own  already  cited. 

And  iidt  1  wiil  begin  with  foreign  books  next  I  mean,  to 
fiibmit  to  the  conlideration  oi  tlvc  court  foreign  ordinance?. 

Dcfiifarty  in  his  colle<^lion  of  new  decQions  upon  this 
'      word,  *  fays  ♦*  tiiis  word  iignitics  malverfation  or  deceit  by  a 
<^  captain  or  mailer  of  a  merchant  vefiel^  in  what  concerns 
«  the  quality  or  quantity  of  the  merchandizes." 
C  ^35  ]  definition  is  general — malverfation  or  deceit^  thoogh 

the  inilance  b  particular,  as  being  one  of  the  moft  coQuaoa 
and  obvious  y  and  he  refos  for  the  fenfe  he  gives  to  9  de» 
crce  of  the  6th  of  Sept.  1689.  in  the  journal  of  audiences. 

The  next  author  I  (hall  talce  leavef  under  the  induigenGe  of 
tiie  courts  to  cite  is  Ferriire,  f  wi^  in  his  diSiooacy  fajs 

«  banairy, 

*  Cc  mot  fifrsifie  mahnfiiitii  cf  troaspoie  par  as  captain  4m'|nM  ^ 

Iir.virc  n:arcl)jitMl,  dans  ce  <|ue  a  rappori  a  la  (^ualitj  ct  4  lu  ^namitc  iSei 
ir.tTihand»7.«;s;  voycz  Ibr  cr  ]:\  un  9rr/t  du  6Sc}>t.  i.T^.  aw  jounalcksw- 
idicncos.  Dciiifart,  lul'  ci'on  dr^  deciiiuj'-  nouvrllrs  Inr  cf*  raot. 

f  C^irruuic  vii  tunc  Uu  marine  ci\  iiiic  tioiuj^erU  ou  mtc  jv^WeSiuva^ 
^tii  Cc  totniiMt  p  tr  patrnn  00  le  cajiit^ine  d^un  \alucau  pour  fatre  pctdrc  ki 
lkictt:1)and!m  a  c«-ux  a  qui'elUit  appertfcflRcnt. 

P.ir  exrjni'l?-,  de  chur;;cr  un  bairtjur  ^s;n!?.i.»  If  cours  dc  is  aa^gatioaA 
«fie  Liimc  dc  barratric  <iui  cibpiioitfaUh.    Vajtz  i'  Arrit. 
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*^  barratry,  marine  language>  is  a  deceit  of  malver&tioi^ 
^  committed  by  a  captain  or  maimer  of  a  vciTd  to  cauie,  or 
<^  caufing  thofe  to  lofe  their  merchandize  to  whom  it  bo- 
««  longs/' 

For  example,  to  load  a  Tcllel  during  the  courie  of  tl^ 
yoyage  is  the  crime  of  barratry,  ;ind  is  ptmiihable.  See 
«  the  decree." 

He  puts  this  then  as  an  example  and  one  Jnftanjce  of  many  \ 

and  if  this  be  a  crime  ^the  crime  of  barratry)  and  puni£ha- 
blc,  how  inuch  ir.crc  to  go  out  of  the  way  to  load  a  vcllcl 
with  prohibited  goods,  \.  ai^U  a  u(Hii)lc  otibnce  \  an  oiiciiLC 
aguiuit  public  bw  and  private  cuniracb,  and  lubjc^b  tlie 
owner  of  the  gouu.^  to  a  double  riTvpe. 

The  author  \vho:n  I  {\\z\\  b*g  l<\ivc  to  cite  next  is  Safarxy  { 
v^ho  fi>ys  "  barratry  or  the  :na!hT,  in  the  language  of  corii- 

mcrce  and  mcrchandi/e,  nn'  ius  i!>c  l.n-.inie"N,  difguillng 
»*  and  iilterjrion  of  merchandizes  which  cuaiter  or  crew 

may  occaiio.^  ;  arid  generally  nil  kinds  x>f  cheating,  tricks 
5*  and  malverlations,  which  they  often  employ  to  deceive 
^*  the  nierch4nty  freighter  and  others  who  are  intereiled  in 

the  veflel." 

Melloy  confidevs  barratry  as  afi*e)rtjng  tiie  goods  on  board 
only  by  thefts;  but  this  isevidentSy  ihort  defcriptton«  and 
not  to  the  extent  of  the  crime ;  as  appears  from  the  other 
authorities  cited,  and  thofc  which  remain  to  be  cited. 

Mortimer  fays,  it  is  running  away  with  the  fhip,  iink* 
Ing  her,  dcfcrcihg  her  \  or  embe22ling  the  cargo. 

Of  thcfe  feveral  definitions  fome  are  lefs  exadV,  others 
niore  \  fome  more  general,  others  defedlivc  :  But  they  all 
fliew  ban  airy  to  be  a  crime,  and  ioinc  of  the  mod  confi- 
derablc  leem  to  uro%c  th.u  it  is  a  ..nme  of  anv  fort  of  de- 
ceit  or  malpractice^  injurious  to  the  owners  of  gpods  in  the 
YeiTel. 

I  next  would  delire  the  penniiuon  of  the  court  to  pro- 
ceed to  the  itill  more  important  and  convincing  evidence 
from  the  ordinances. 

And  firft,  the  celebrated  ordinance  of  htwu  the  four- 
feenthj  page  254.  art.  a8f  deEnes  it  thus-^ 

«  The, 

« 

\  Barratric  d<  patron  en  termr  commcrcf  ct  m'»rcli:in^i:Tc  vt-ut  dire 
\t\  lar''!n%  Its  deguilemens,  et  al(«ration*  dcs  mcrchir'iizrs  que  pfv.Yent 
Cvnier  ic  maitre  ct  1*  cijuiptgc  d  un  vailTeau ;  et.  gcncralcmcnt,  toutcs  k« 
ftiperdKriet  et  naheristiont  qnil  t*  meuent  fonTe&t  ta  ii£igc,  pour  uoc:pcf 
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h  The  deceit  or  malverration  of  the  maftcr  in  the  vay*gf, 

or  in  port  and  harbours ,  alio  the  diiguifnigs  aiid  alters 

tions  caufed  by  the  maftcr  or  by  the  crc\r.***' 

TJie  ordinance  itfelf  lays,  the  afiurcrs  fhnir  not  he  nnArqy 
able  fcMT  damages  by  the  default  of  the  mailcf  or  snarmcDf 
nnklB  thev  he  anfwet able  for  the  barratrr. 

If  thei^re  they  infnse  againll  barratry^  they  inniie 
againft  the  feiilt  of  the  mafter  ;  atid  can  It  be  queftioneK^ 
whether  this  condoA  of  the  paptain  iq  the  cafe  bow  before 
the  court  b^OF  be  not  a  fault  i  ' 

And  the  commentator  in  his  notes  deitribe^  bamxrf  to 
he  knavery  and  deceit.f 

Ordinances  of  Antwerp,  No.  4.  Nq  barratry  to  be  mr 
{mcd  againft,  ( perhnps  ih»it  gi  t^itcr  care  niigUt  be  taken  io 
the  choice  of  the  maftcr.) 

Ordmant  cs  of  Spain,  Ko.  42.  Agree  with  thofc  of  Fnncf. 

Ordinances  of  (knoa,  i6\o^  fcfcr  \P  4  paiticuiar  cock 
of  laws  of  crimmal  Aatute^. 

Ordinances  of  Rottcrd.^m,  No.  43.  1721?  diftinguilh 
bcL\vcTn  nc^nxl"  and  barratrv  ;  fn  that  every  wilful  fr^iudii- 
lent  act  wiierc&y  damage  in  lues,  Icems  to  be  within  the 
incaning  of  thcfe  ordinances,  as  contradiftinguiihed  10  ne- 
glect, whether  the  jnjury  were  iatci)4ed  agunft  thoic  wiio 
lu^rer  by  it  or  not. 

IM,  52*  When  a  captain,  wnthotit  neceiiityt  and  with* 
out  any  orders  from  the  ailftred,  hath  altered  his  Toyage, 
tor  run  Into  or  touched  at  port  or  road,  the  infurance  tq 
remain  in^ force. 

£  637  ]     Ordinances  of  Hainburg,  No,  6.  4<^fcn'e  particor 

.  •   ,     larly  tot^e  confldered* 

Ordinances  of  Stockholm  1750,  agree  with  the  onBy 

nances  of  Rottcrdam|  No.  52. 

Ordinances  of  Copenhagen,  No.  38.  diftinguifh  between 

barratry  and  neglect. 

Orciiii.iiices  of  Bilbo  1 738,  No,        Tilcmion  b.:jiairy  iS 

a  thing  known. 

^\T,  vl:Uyiie  cited  two  crl-^er  common  law  cafes. 

Vide  Halfs     Eitomwd  Brogdeny  2  S:r.  J  2(^k|,  where  the  ihip  hdng 

yi.  of  the  run  -liway  with>  but,  not  with  an  intent  to  defraud  the 
Crown,  ' 

titk  ilomic  i^r,  v^hcrc  a  man  Intfrdittg  oAe  unlawful  aft,  It  cbirgealk  for  anotbcr  cm* 

.    .  ^    .  -  Qwucn, 

^  *  Tromperli  er  rnAivcrUiion  rl,:  rraitrr  dins  le*  ronfi**,  prirtr*,  et  havtit; 

par  I*  equipage.  ^ 
f  Kovcii»«B  cottf,  Bafratria,  r*ba)deria  ct  fUudo. 
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cwi\ers,  it  was  Jicld  not  barratry :  But  then  it  was  by  th« 
violence  of  the  crew  fDrc eel  him  back,  notwit)iUancHng 
he  told  them  the  orders :  Wi>ich  therefore  as  is  obfervcd 
there,  fell  within  the  exeafc  rf  nccellitv,  which  has  alv.uv$ 
been  allowed.  But  tl^s  proves  Itil)  farther,  that  barratry  is 
Q.  crime,  and  if  it  Ije  a  crime,  he  who  commits  it,  mufc 
anfwcr  for  tljie  confeoncuce:?  i  thoiji^h  a  dilFerent  mifchief 
was  produced,  and  to  ditTcrcnt  parties  from  what  he  intend- 
ed cfpccially  >vhen  the  nrobabiiity  of  mifchief  to  the 
owners  of  the  ^oods,  froiQ  this  fraudulent  departurCi  and 
taking  of  prohibited  goodf  gfk  board  ijrith  (heirSi  im  fi>  ob- 
vious in  a  double  yieiy. 

JLiiwift  sixid  Sictsjjo^  Partr.  I4.7»  bv  Lord  Hard  wide,  Bar- 
ntrj  is  an  a£k  of  yrong  done  to  the  il}ip.  .  ^ow,  I  think, 
it  cannot  be  doubted,  tliat  this  unlawful  <^f  the  captain, 
widiout  the  privlry  [-^n^  againft  the  intqrefts  of  tlie  freightor 
^nd-  againft  \k\%,  contract,  was  an  of  wrong,  and  a  wrong 
to  the  goods  (b  eijdangcf  cd  l^^  it  4n4  afterwards  loft :  And 
lie  cannot  be  at  liberty  to  fay  chat  otherwile  they  would 
li4ve  been  lof:.  A"d  it  h  no  excule  to  him  even  if  hccquld, 
v-'hen  he  has  wilfully  and  fraudulently  taken  the  riftjue  of 
lollng  tr»em  tlujs,  uiiti  exi>i}rc4  ^^^^'i^^  l^y  i^is  unb.wful  a(St", 
^nd  in  breach  of  the  faitli  i/f  iiis  agreement,  to  dcitruction. 

Upon  the  whole,  both  fr*nn  our  own  cafes  and  from  the 
conciuTcnt  tclVimgiiy  of  writers  and  public  ac\s  of  other 
countrie;-,  I  ht^pe,  I  warranted  in  lubmittiug  tp^yQur 
J.ordlhip  thcfe  two  obiervjitionb  : 

Firft,  That  any  oiKiice  againft  the  laws  of  ^  tQuntry 
3¥hcrcby  the  velici  of  cajrgo  p^y  l)c  fubjc<^tcd  to  a  condem* 
nationi  is  bijrr;itry. 

Secondly,  ^y  hijnry  done  to  (be  vftiTcl  qr  cafgQ,  with  a  t  ] 
^ircct  intention  to  defraqd  the  owners. 

I  tliiijk  it  is  beyond  Controvcrfy,  that  the  captum  of  the 
vefTcl  in  thi^  cafe  falls  itndq?  the  6r(lt  of  thefe  defcriptions  % 
and  that  therefore  thi;  lqft)rers  are  liaUe  tjQdef  the  ciauie  in 
the  policy  which  infur^  againft  barrat]:y|  .and  that  thever^' 
'^aSt  was  well  given  for  ^e  plainti^,  and  of  courfe  that  the 
fourt  wiUdifchargethis  n^qtion  fof  a  new  tfiid* 

On  the  |Kut  of  the  motion  it  was  urged  by  Mr*  Sadler* 

I  fubmit,  that  nothing  done  by  the  captain  in  this  cafe 
could  be  barratry,  unlefs  the  deviation  was  without  the 
knowledge  of  the  owner ;  for  he  is  not  cliarged  with  run- 
away  With  the  goods  or  Ihip,  burning  or  dcftrojing 

tlieua, 

* 

^  |n  crimlnalibus  fu01cit  ^coenlli  ouiUttS  cum  faAo  f^h  (n^M* 
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thsm,  or  any  direct  injury  to  the  goods>  of  aoj  malke 
the  ownops  of  them. 

And  upon  the  dc«»tioni  if  the  plamt^  chodes  he  soaf 
rcfort  to  an  aitioni  and  recover  againft  thoft  from  whom  he 
may  be  entitled  tb  recover  j  but  njot  for  boiratry. 

The  court  in  the  cafe  in  Strange  fays,  to  make  It  bottta- 
trv,  there  miift  be  fomething  of  crioiinal  conduct  and  noi 
incrclv  a  brcu  h  of  contract. 

Where  the  m-iitcr  wns  by  force  obliged  to  deli  ft  from  hi* 
voyage,  th$  plaiiitifF's  counfcl  would  have  made  barntry 
it,  but  th^  court  would  not  Tufier  it  as  it  was  no  a£l  of  in- 
tention  to  defrs^d  the  owners ;  here  whoever  b  coniidered 
•s  the  owner,  there  is  no  ^  dpne  bj  the  captaii}  with  an 
mtcntion  to  deiraud  him :  And  as  to  the  attempt  of  coo- 
fidering  this  as  criminal^  becanfe  of  the  qnlawfiil  purpofc 
of  the  deviation,  it  being  to  take  in  prohibited  goods,  it  b 
nothinfT  to  the  owners :  I  don't  uiKicritand  that  it  va^ 
proved  •,  but  if  it  ]Yere  is  not  criniinai  ^ucad  tixi^  owner* 
of  the  goods. 

In  PoJlUthivaiU^  DifUonary  of  trade  and  commerce, 
which  I  undeHhqid  to  be  genex^y  efteemed  one  of  the  beii 
books  upon  the  fubje£t,  by  gentlemen  convcrfant  in  mcr- 
eantile  tranfaAions,  barratry  is  defined  to  be  cheating  the 
owners  or  ^nfurers,  whether  by  running  away  with  the  ihipi 
finking  it,  deferting  her,  or  embcMsling  the  goods;  all 
clear,  dlrc*51,  pofitivc  a6ts  of  cxprcik  malice  and  prejudicf 
to  the  owners  \  thi^  is  a  conjectural  co^ilequential  damage 
with  no  malice  to  the  owners  under  any  pretence. 

But  farther  with  regard  to  the  owncrlhip,  I  fball  bf^ 
leave  to  contend  that  IFtila  was  the  owner  and  not  D^rwt\'t 
t  ^39  3  ^^^y  more  than  a  man  whp  fends  parcels  by  a  ftagc-coacli  h 
the  owner  of  the  coach,  and  Darwin  only  freighted  the 
velTcl  for  that  vuy  i^c.  And  it  is  found  exprefily  with  th: 
jury  that  the  deviation  was  with  the  privity  of  U^/es :  If  fo 
it  cann6t  be  barratry ;  for  none  can  charge  barran^  bet  iHc 
owner,  and  V\c  by  liis  pi  ivity  and  alj't-nt  w,iiv\:H  the  cli<.!  ^c. 

The  dif^iUU;  in  the  cafe  of  K^iigLt  zvx\  Carnhndge^  w.:. 
Tvhcrher  it  was  neccfT-^ry  to  nil*  the  technical  word  barratr  f 
T  jr  LJic  ♦acfc  was  a  total  lofs  of  ihe  ri»ip  laid  to  liavebappeixi 
by  the  fraud  and  nei^ligcnce  of  the  nv.Jler:  And  tiicrc  can 
be  no  difputc  that  fuch  an  aft  of  diredt  injury  tothepeHlrJ 
interefted  in  the  vcfiei  "woold  be  barratry  \  but  there  is  no* 
thing  like  ic  In  this  tafe.  ' 

And  upon  the  qucflion  put  in  the  cafe  of  Stntnge^  wbe« 
thcr  it  >vouU  be  bajr:*iitry  if  tiic  mailer  went  uul  ei  liic  roaJ 
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hj  the  dcfire  and  for  the  benefit  of  the  owners  ?  The  chief 
jui^ice  anfirers  no ;  and  the  jury  find  their  verdi<5l  accord* 
iiigly.  Here  thejofy  have  found  that  the  deviation  was 
with  t&e  privity  of  fhUts  the  OM^  1  and  if  it  were  neceC- 
fiiy,  wfaieh'  after  this  it  is  not»  it  might  be  no  dtfficdty  to 
p^ve^ia^  it  was  for  his  benefit* 

As  to  negligence  bong  barratry,  the  caie  in  Strange  is 
etiberwife,  at  leaft  it  mnit  be  crajfa  neg/igentia  fuch  as  infers 
malice,  and  of  this,  enough  has  been  fatd  already.  As  to 
going  out  without  payment  of  port  duties,  that  is  an  adt 
wiiich  from  the  beginning  openly  abandons  the  goods  and 
flictvs  an  original  defign  of  fraiii;  not  fo  a  fubilrquent  ac- 
cidental deviation  though  it  mav  be  for  &i\  illicit  purpofe. 

I  muft  obje£l  as  to  the  ordinances  of  Stockholm ;  they 
are  matter  of  pofitive  municipal  law  of  a  foreign  country)  an4 
ought  not  to  bind  the  dcciiions  of  this  court. 

L<ord  Mansjield^lt  is  very  proper  by  way  of  expofition 
of  the  general  law  andcuftom  of  merchants.  Colhnt's  editSt 
8l*  has  been  quoted  an  hundred  times :  And  this  ordinance 
goes  as  part  of  the  general  maritime  law^  which  is  a  branch 
of  the  law  of  nations. 

Mr.  Bailer  continued— Barratry  mufb  be,  as  the  feveral 
writers  have  defined  it,  a  pofitive  direct  fraud  to  the  owners^ 
dtlier  hj  defboying  or  abandoning  the  (hips  <^  embezzling 
the  goods ;  this  is  none  of  thefe,  and  therefore  not  barratry} 
and  with  tfaos  agree  the  ordinances  of  Middleburgh,  Am* 
flerdanit  Schoninberg,  Hambuig,  Florence,  and  Rouen. 
Another  point  Mr.  Jmiiier  endeavoured  to  fupport,  that  they 
have  kid  it  as  barratry  or  a  lofs  by  fraud  of  the  mafter ; 
and  in  another  count  accidental  lofs  by  ftorms  of  the  lla  ; 
And  that  this  was  repugnant^  and  therefore  tixc^  ihouid  re- 
cover on  neither. 

Lord  Mansfield — It  is  a  cafe  that  has  rarely  happened :  I  [  640  ] 
have  not  that  I  remember,  had  a  cafe  before  me  of  bar- 
ratry. I  have  great  doubts  of  it :  It  is  odd  that  the  infurers 
(a  third  perfon)  fhould  infurc  the  owners  againfl  the  a^t 
of  their  own  oiiiccr  whom  they  themfelves  appoint. 

A  good  deal  depends  upon  the  nature  of  the  agreement 
bv  the  charter  party ;  whether  it  is  an  agreement  between 
the  owners  and  freighters  that  the  (hip  fhall  go  to  a  particu- 
lar placet  or  whether  it  is  aletting  of  the  ihip  to  the  freigtx- 
lers. 

As  to  barratry  it  is  agreed  by  all  the  boolts  that  it  mqfl 
arift  €M  deliffo  \  but  they  do  not  agree  as  to  the  nature  of  the 
o&nce;  Itulettled  that  every  deviation  is  not  barratry. 

Xx    .  It 
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It  feems  that  barratry  ihould  be  a  lofs  of  thelhipor  goods  hf 
any  crimcj  negligence  or  deviation  of  the  maikr  dhrcilf 
injurious  to  the  owner,  and  nutio  ammo  as  agalnft  him,  vh©» 
tlicr  it  extends  farther  to  confcqucntial  daioages,  aiMl  lack 

as  arc  not  even  clearly  and  directly  confcqucntial,  but  as  k 
were  collaterally  emerging,  and  cafunliy  and  remotely  inci- 
dental, uncertain  whether  they  would  or  would  i  c:  ;  .  ^ 
h.ippcncd  cthcrwifc,  whcdicr  this  be  banratxy  may  be 
tcr  of  farther  cunfidcration. 

It  is  agreed,  that  if  a  (hip  goes  out  without  paying  pert 
duties  and  i*;  fcizrd,  this  is  ^.urairy. 

1  Ihould  pav  great  rcTp'  ct  to  the  gentlemen  oi  iliC  ipecsi 
jury  who  were  coniidcrablc  mcrdiauts^  the  proper  judges  of 
a  eaufe  of  this  nature. 

If  the  (Idp  had  been  feized  at  Guemfcyy  thisvould  ca* 
tainly  have  been  barratry. 
JL^    1  don't  fee  it  is  Ihewn  who  is  the  owner.    As  to  theaf* 
^  Cgnnrient  of  the  third  count,  I  think  you  might  have  Fcav 
vered  if  it  Iiad  not  been  bairatry,  [upon  the  other  cousii 
without.] 
Let  It  ilandovef* 

Cdrxa  adtisarb  volt. 
Afterwards  on  the  laft  day  of  the  term  Lord  3im^uSi 
threw  out  fbme  hints,  on  points  material  in  the  cau£e^  to 

this  cilia. 

We  liave  thought  of  this  cafe ;  I  have  never  met  with  it 
in  n  .y  tim**. 

Tlie  dc-fiiiition  of  bnrratrv  fccms  to-  be  very  loofe.    It  is 
pretty  extr.uirtlinnry  the  inturcr  ujouid  infurc  to  tiie  o\V£a 
for  the  behaviour  of  a  man  put  in  by  hin^fclf. 
641  ]     Thus  much  however,  I  think,  apjXars  of  barratry  ^  it 
fcems  to  be  held  thnf  it  mufi  be  a  crime. 

It  is  to  be  cunfidcrr  i  whether  the  ic^is  muft  not  happen  at 
tlic  time  of  the  barratry. 

There  was  great  ftrefs  laid  on  Wiilt^^i  knowing  it }  Mid  to 
be  fure,  if  ^ilia  be  the  owner,  with  great  reafon ;  foe  if 
the  owner  infures,  he  cannot  recover  againik  his  own  order 
or  confent. 

But  it  is  material,  wlien  a  fhip  is  let  to  frdght,  whether 
I  _  the  owners  of  the  goods  have  not  the  dircdlion  ^  if  it  bekt 
as '  an  houfe  to  the  freighter,  then  he,  the  freighta  ii 
J  owner. 

r      If  on  the  other  hand  it  is  only  a  covenant  between  ihem 
^  that  the  fliip  fliall  go  that  voyage  for  the  freighter,  thmk 
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It  only  like  an  hacknev-coach  or  ftage-waggbn ;  tnd  ths 
£reighter  has  onl7  the  ule  for  his  goods}  not  the  ditec- 
tkiti. 

There  appears  nothing  clear  from  the  opinion  of  Siamms 
and  Brown  bat  this— tluit  not  every  breach  of  contra^  is 
harratry. 

.  Not  every  deviation  is  bartatry :  If  there  is  fraud  it  is  iiid 
it  ivill  hie  hamtry,  and  it  muft  be  it  Is  faid  £x  dtH^Is  and  To 
much  appears  clear. 

But  b  every  odcnce,  <ivery  lofs  Ibme  Vaj  or  other  rc- 
fulting  ex  delicloy  whether  direct  or  remotely  confcquential, 
whether  rjeceflrtiily  or  probably,  cr  pcllibiy  occallojied  by 
the  OiTence,  or  uncertain  whether  occaf'toned  hy  it  or  not, 
barratry  ?  I  think,  one  ground  mui\  be  ex  dtlicio^  but  whe- 
ther fuch  offence  as  would  fubjc^l  a  man  to  a  criminal 
prolccution,  as  running  away  with  the  ihip^  Ucdroying  the 
goods  or  the  like,  may  be  a  queilion. 

•  And  fo  it  may  what  kind  of  lofs,  and  how  far  a  lois  not 
dire^  but  confequential,  and  what  ihall  be  held  a-confe- 
quenfial  lois  to  this  purpoie* 

Where  a  deviation  was  made  there  is  an  authority,  that 
going  quite  out  of  coude  and  delaying  is  not  barratry. 

That  cafe  of  Siamma  and  Brown  was  very  accurately,  it 
feems  almoft  virhatim^  taken  by  my  brother  WUUs^ 

To  order  a  new  trial  ttU  we  have  iettled  our  opinions 
irtdi  regard  to  the  law  would  be  quite  nugatory. 

Of  the  ordinances,  ^that  which  ipeaksrooftienfibly  is  the  £  642  ] 
ordinance  of  Florence,  I  believe,  which  fays  no  liich  tnfu*- 
ranee  £ball  be  made* 

A  crime  with  rcfpc^t  to  the  owner  of  the  goods,  it  is 
clearly  held  it  needs  not  be.  For  if  the  lliip  go  out  of  the 
port  wiihout  p.iynicnt  of  duties  and  x-^  tuLcn,  this  i  >  b.u  ra- 
try.  The  only  qucftion  fcems  to  be  whether  the  d-iaiagcs 
mull  bc.dire^  or  conicqucntial. 

Curia  ulthrius  advisare  vult. 

Afterward?,  on  Thnrfdny  Nov.  the  2orhj  in  Michaelma* 
term,  Lord  Man  jlld  delivered  the  judgment  of  the  court 
to  the  following  cttc^t ; 

Tlus  cafe  has  been  for  ibme  time  for  the  coniidcration  of 
the  court*    We  are  agreed  in  our  opinions.   }  will  firfl  flatp 
the  caie.    You  will  attend^  becauie  I  have  not  got  the  re- 
port, but  only  a  ihort  npte*  for  fear  I  ^ouid  omit  any 
tcrisd  circumfbnces* 

.  This  is  an  action  on  a  policy  of  infurance  upon  a  voyage 
Ernq  London  to  Seville^  which  policy  u^id^takes  againft 
'  STx  a  barratry  J 
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bahraitff ;  this  QApymt6  take  in  goods  Ar  fl&f  perfbttiii 

the  way     gehefal  freightage. 

The  fliip  belong  to  I^^^^^eI  as  owner  dT  the  hnlk^  M 
was  chattered  by  DaMi»  for  thit  pctffteubr  vtyzgti  wA 
v-ithont  the  knowted|^  of  Darwin  went  to  Guemfef  r  ^ 
there  took  in  brandy  m  evailon  of  the  duties.  Thence  Idl 
into  ar  (tok-fn,  Was  Mu^h  dattfi^jg^,  and  ifriren  bade  to  Dm- 
mouthy  thence  refitted  and  went  oi>  upon  the  vovagc,  brtf  il 
going  was  fo  much  farther  damaged  as  to  be  incapabk  rf 
cghtinnin^  her  couric,  nnd  obliged  to  put  in  at  HclfvVcL 
The  iWip  \K  AS  not  coiihrtated  on  accoT^r^t  of  rhe  ci>mnibaod 
gnnJs.  la  conicijucnce  of  the  (ian^.uM^  Cue  Oiip  fyffercd  the 
goods  were  f*poiU.  The  pluuititlb  brought  this  ;*ciion  to  re- 
cover on  the  policy  againll:  the  underwriters,  for  the  lot's  of 
the  goods  fo  imppening  as  is  ftnfed,  and  the  terms  of  the 
infurance  being  as  is  afready  flated.  Th«  jury  fbund  a  vcf- 
di£t,  under  tlic  dirc6tiotts  of  the  judge,  for  the  pfaintiife— 
and  they  £nd  (as  above  ftatcd)  that  the  Toyage  to  GiienifcT 
for  the  purpofes  already  menti«>ned^  was  with  the  kno#iadgc 
of  WUUi\  but  without  the  knowledge  of  Dar^rin. 

Upoli  ttiis  a  ne#  trhtl  has  heen  md^df  an4  the  ffxni 
queftioQ  is,  whether  this  a6t  of  the  capl^  bl  ff^^  ti» 
fmoggling  voyage,  :ind  taking  in  die  brjndy  as  aW 
be  or  be  not  barratry,  ib  as  toeabtb  die  jUndft  to 
ver. 

I  643  3     On  the  trial  diedefendants  contHidfed  this#Kl  Mfa 

ation,  bccaufe  it  #as  a  new  voyage :  So  far  thet  were  rights 
bnt  it  was  contended  by  the  plaintitFs  th.it  it  wjs  bjrritry*, 
bccaufe  A  vo\  igainft  orders  for  an  illegal  purpo(c,  where* 
by  the  goods  wore  expofed  to  danger^  aiid  wer6  a&crwanb 
aftually  f[>oilt. 

Much  flrcfs  was  laid  upon  the  trial,  that  if  with  the  coa- 
fcnt  of  U  illfs  it  conM  not  be  harr.itry ;  becauk:  bamUj 
could  nnt  he  when  ^vith  thcconftnt  of  the  chviier. 

To  be  lure  when  the  owner  orders  or  confents  to  any 
'thing,  he  cannot  recover  agaihft  kis  oim  ofder  or  caoksA 
given  for  what  ha:i  been  done. 

And  this,  as  it  is  true  in  the  principle,  would  Iiave  been 
Tcry  true  in  the  appltcataonj  H  n^Mi  had  been  at  idi  con- 
cerned in  the  cafe. 

*   I  believe  it  has  never  beeh  deckled  wifih  aecusa^  wkir 
imrratry  is,  in  England  i  and  as  in  aft  tnercantiltf  framffiam 
I  have  held  certainty  of  greater  confecpience  than  purkifi 
upoti  what  riUe  originally  &e  cafe  was  decided.    I  iMstk 
nerai  verdi&s  are  not  to  be  regarded^  as  certainty  h  new 
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to  be  had  from  them,  it  not  appearing  on  what  grotinds  tlic 
jury  found.  And  in  general  notes  of  cafes  taken  at  nlft 
priuSi  though  ever  fo  well  taken,  and  decided  by  judges  of 
ever  fo  high  au|i)i3irit^»  ^  4U>  tLe  £une  bbjc^oQ  far 
Similar  reaibns. 

-  la  Bdt  ^  Fastgtraldt  it  nay  be  feen  how  much  the  dif. 
(erent  xe2ioiis  given  as  the  ground  of  the  judgment,  in  cafes 
j0f  general  ycrdid,  tend  tp  jq?cc)tt4e  ^qtiMoty  from  afi;s  of 
Ciiat  natuie. 

•Of  the  coB^non  law  cafes  which  merit  confidefratkm  upon 
this  head,  ihere  are  however  Kmghi  and  (^ambridgc^  where 
it  waf  hel4  that  one  aft  of  barratry,  was  going  out  without 
payment  of  fMirt  duties.  And  the  court  fays  that  barratry  is 
of  a  general  (ignification,  and  not  confined  to  runnier  aw.iy 
with  the  Ihip ;  that  it  fignifics  fraus  and  dolusy  and  extends 
to  ;iny  fraud  ot  the  ijjaftcr  j  th;^t  the  end  pf  iuiuring  is  to 
Jjc  f.tfe  in  all  events. 

Steittuua  and  Bro^ofif  the  cafe  from  die  queftion  there  put, 
and  the  aniwcr  by  the  chief  juilice  appears  very  much  to  the 
prcfent  cafe. — ^The  veffel  was  to  go  ftraight  to  Marfeilles^ 
and  it  goes  out  of  the  way  feemingly  on  a  fofn^ed  deiign^ 
forocwhcrc,  to  cheat  the  contra^^or  in  the  vqyagc.  He  fays 
thk  is  not  ilmply  a  4eviation  but  fomewhat  n^orct  The  jue^ 
afc  whether  if  it  were  for  the  advantage  of  the  oxn^er,  and 
not  hit  owiif  this  >ras  |)arratry.  The  chief  julHce  tells  * 
tim^  W>\  they  find  for  the  defendant  \  And  qpon  a  motion 
for  a  new  tfisd  it  is  refufcd,  lit^^uie  it  appeased  the  maftec  I  3 
aAed  coniiftent  with  his  dut^r  to  the  ownefs,  and  ^e  plain- 
iVs  agent  knew  of  the  intended  alteration »  and  to  make  i( 
kimxxy  there  muft     (bmethlng  crimifiaL 

I  don't  think  either  of  tl^eie  cafes  iftroi^g  enough  to  fix  , 
llie  bounds  of  what  is,  or  is -not  barratry. 

The  cafe  is  Elton  and  BrogJv»*  i  Iie^x*  the  fhip  went 
out  with  letters  of  n\ar(pic  infurcd  by  the  defendant.  In 
her  voyage  (lie  took  a  prize  and  returned  to  Briilol,  and  re- 
ceived her  proportionable  part  of  the  premium.  Then  ano- 
ther policy  \v,4s  HKitlc  ;  Ihe  failed  again  with  cxprefs  orders 
from  the  owners,  that,  in  cale  of  taking  another  prize, 
they  (hould  put  fome  h.uitis  ou  board  the  faid  prize,  and 
fend  her  to  liriilol ;  but  the  ihip  in  queftion  Ihould  conti' 
mic  her  voyage  with  the  merchant  goods.  Another  prize 
was  taken,  hnd  ^he  captain  gave  orders  to  (bme  of  the  crew 
jto  carry  the  prize  to  iinl^oli  and  defigned  to  go  to  New- 
fcundland;  but  the  crew  oppoi'ed  and  iniilD^d  he  ihould 
go  back,^  (hough  Im:  iiUedged  hk  .orders }  and  they  forced 
•  '        '  him 
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Bim  out  of  the  way  wiicrcby  iiis  uwn  Uiip  was  takcxi,  bat 
the  prize  got  i.ifc. 

On  adtion  brought  againft  the  infurers,  it  was  ron'rn.icd 
this  was  fuch  a  deviation  as  diicharg^-d  ih.cui^  bui  t:.c  jO* 
jcCL'.'^'H  ifi.idc  10  t'Lis      t!i.a  !iCic  wj'  i.  .wj^c  upon  .r*2i- 

ance  is  againit  txic  o^v/  \v  :1  a>  the  niaitcr*  I  :haaJt  Utt 
more  provable  {ground  ts^  that,  as  this  wps  a  vcticri  upoo  a 
privateering  voyage^  it  was  ncceflary  tbey  fhould  take  care 
of  t!iC  prize  wlu'ii  ihcy  had  tnkenlt,  and  the  CTCW  exerdied 
their  ji;dL^nient  for  the  benffit  of  the  £hip^ 

I  ctnnc  now  to  the  qtfe  belbre  the  court ;  which  heti^ 
mat^riali  and  as  it  appeared  to  me  a  new  one,  I  left  it  lot 
prgiimeitt ;  and  it  has  been  very  ably  argued. 

As  it  was  a  xnatter  of  a  commercial  nature*  and  tmnej 
greatly  upon  tl^e  ufage  and  cuibim  of  merchants,  I  con* 
lulted'an  eminent  merchant  of  whofe  ikill  and  experienG& 
I  have  gtc^t  Qpinion,* 

I  do  noL  itud  the  meaning  of  the  word  has  b.\.:;  i'. 
in  tliis  country.    The  books  and  ordin.mres  of  other  luu- 
ens  were  very  properly  quoted  to  come  at  the  uagcriiandiag 
pi:  their  ufe  of  the  word.  *  * 

The  Italians  were  the  tiril:  great  trading  nation  x^ho  intio^ 
daccd  the  Mford.    Barrattare  in  the  Italian  dictionaries  iig« 
\         3  nilie>  TO  chent,  defriudj  or  trick  ;  and  this  leems  lo  ha^s 
been  the  general  acceptation  oi  the  word  in  other  tr#djj^ 
nations,  who  have  borrowed  th^  term  from  (hence* 

Yet  undoubt^ly,  where  the  cafe  is  of  the  owtier  of  the 
fhlp  confentiiig,  he  cannot  recover  for  what  was  done  by 
his  knowledge  ajid  confent.  But  in  this  cafe  /lO///-/,*  the 
general  owner,  has  nothing  to  do  with  it ;  Darwin  engages  i 
puts  the  goods  on  board ;  it  was'agai^ift  (he^^onfent  of.  the 
Dwper,  for  this  purpofe.  If  what  was  done  was  againft  the 
confent  of  Darivin.  •        i  .  - 

What  is  done  ?  The  Ihtp  is  to  (et  out  from  Londop  to  $e> 
ville  i  Darwin  relies  upon  thb}  and  trufts'  that  the  voyage 
will  be  immediate,  as  on  the^fahh  of  the  indirance  he  had 
realbn.  The  maflcr,  inftead  going  diredtly  to  he  ville, 
goes  upon  An  iniquitous  voyage  by  which  the  Jhip  was  iij-ic 
to  he  confikatcd  :  This  is  ihe  deceit  upon  Darichf^  and  the 
gnoas,  alter  this  fraudulent  depaitiirc  from  the  cuurfc  of  ihc 
'ioyagCi  the  Xhip  falhng  into  a  iturm,  are  ipoUcd. 

t 

m 

«.Ci^etiii«ne(iu  eftcredeadum. 
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And  whether  the  damages  happened  direflly  or  not,  does 
not  fignify  i  nor  whether  it  was  an  a£t  of  immediate  in* 
Centional  injury  againft  the  owner  of  the  goods. 

If  the  maflcr  runs  awajr  with  the  (hip  tfcds  is  barratry,  and 
Aough  the  ihip  afterwards  returns  and  purines  the  vopge  it 
]k  ftiU  barratry^  and  the  peribn  who  by  lb  offending  was 
once  Sable,  contmues  MMc  as  tp  all  conlequentbl  da« 

Here  I  think  the  damage  fiifflciently  appears,  and  upon 
tht  general  principle  fells  within  the  rule  of  confequcntial 
4^mzgCf  as  it  might  not  have  happened  but  for  ihc  illicit 
voyage  ;  .irid  whether  it  woukl  have  happened  or  hol,  IF 
I  he  iiii^  had  coQtinucd  in  its  llraight  courfc,  is  not  mate* 

And  in  tlils  caf^  there  is  great  reaHm.  Darwin  has  in- 
furcd:  he  lofe^  by  t!ie  deviation  ;  th:  deviation  is  the  vo-' 
tuntar\'',  illc  (^.il,  1  rjii'.liilcnt  adt  of  the  captain  j  and  there- 
fore it  appears  to  me  extremely  clear,  that  this  fmugghng 
voyage  ums  barratry  in  the  mafter,  and  confequently  comes 
within  the  terms  of  the  infurance  i  and  of  courfe  that  the 
verdict  is  right,  and  that  there  ought  not  to  a  new 
trial. 

Mr.  Jufticc  y1J!on — One  would  wonder,  when  this  word 
was  in  ufe  two  hundred  years  ago,  that  there  fliould  remain  * . 
now  any  doubt  what  barratry  is. 

"  X  think  it  has  always  been  the  fame  in  idea  and  general 
meaning,'  though  di^ering  in  terms,  and  not  letUed  in 
oraftice— -deceit,  villainy,  knavery,  fraud. 

*  In  Florence  it  is  fo  exjilained  near  two  hundred  years  ago,  [  646  J 

Where  the  mafter  is  acting  not  for  his  own  advantage, 
but  for  the  benefit  or  with  the  confent  of  the  owners,  it  aj)- 
pears,  by  the  cafe  irr  Slmngc^  this  is  not  barratry  for  them 
to  charge  him  wit!\  the  lofs. 

But  who  in  this  c^.fc  i^  the  r.xncr  ?  Verbally,  IVilleSy  the  • 
OX\Tijr  of  the 'hulk  of  the  Ihip*,  hi!t  rrally,  ns  fir  ns  this 
ijueftion  h  concerned,  he  has  nothing  to  do  with  it ;  the 
owner  is  Dn/ni/in.    Ivthinic  the  jury  did  trery  right  in  conlU 
4cring;  bar  u^in  as  owner,  pro  hie  w^.* 

This 

»  •  ■ 

♦  Th'j»  a  man  who  Hra'^vs  a  Mil  of  cxchanpe  \%  a  merchant,  pro  ijfa  vK-e^ 
•9.  Grjrji\  Baniirupt  Laws,  c.  i.  and  the  cuj«r<  ^her  na  cited,    l  SjU.  li?, 
V.  Sl^arJ.     Pafih.         IV,  i^f  M.     %  Fefitr.  %<)$.     I  J^'.  l!f  M, 
Sj/ji-'d  V.  fVULeilty,    And  1  /'ci/r.  3 10.    Craoiltft^tcH  V.  £i/ans  Jiui  Func* 
valf  ill  point  in  error  in  S^atwh* 
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This  b  without  the  knowledge,  then,  of  the 
It  is  not  for  his  benefit^  but  to  the  dagger  of  ibc  goodi» 
and  for  an  ilUpt  purpoie. 

And  it  woiild  not  i^ify  whether  the  {hip  lw  file  oc  no 
{irpm  that  vdpge.  There  is  no  fii;yin|;  when  the  tB^CAM 
happened  to  the  yedel  which  oc^afioned  the  lofs. 

1  think  this  is  one  of  the  cafes  where  the  nnderwritcr  is 
liable  for  the  a£t  of'the  mafler  ;  being  n  criminal  act.  And 
the  cafe  of  Knight  an4  C^m'-rnjgc  Ipcakjs  ot  ^ny  cjiiniii-u 
acl,  deceit,  or  fraud  ;  fo  docs  Stajiwi^  and  Brcivn. 

Though  this  may  not  be  within  the  flatutc  of  G.  3.  [qa* 
tnc'ftatute  alluded  to]  it  is  at  leaft  a  ^eviatipp  for  an  illcgd 
piiri^ofcj  which,  1  ihink,  i$  fuilident  to  make  it  bamtrr, 
( being  without  confent  of  the  temporary  owner)  and  the 
infurers  iiabie  to  aiifv^r  the  v;pi^f(^c^uential  lofs,  thf^hiioC 
direclly  or  ncjeliarily  copfequential  on  the  cjeviatjon.  - 

Mr,  Juftice  ^Kx/Zc*/ — I  think  this  is  barratry.  D^rma^tU 
the  freighter :  I  tliink  its  being  dope  without  the  privity 
6i  the  ^ghtor  is  tl)e  fame  as  if  done  without  the  privitTrf 
the  o\vncr. 

The  only  i{ue(tipn  that  ocpinred  to  me  was,  wjhether  ilys 
was  a  'lois  b^  the  a£t  of  barratry :  For  the  three  commao 
law  (afes  fecjqi  Xo  fay  that  the  lois  mu(l  hap^)cn  by  ibe  A  of 
barratry. 

L  947  J     There  is  no  laying  here  when  <hc  might  iiift»n  that  lofs. 

®y  ^f        ^^*^y        ^^^^        ^  llorm,  which  4hc 

rnij!\i  h  ive  cfcapcdif  ihe  had  not         to  Gufrnfey,  ^  M", 
very  pi-opejly  obferved.    And  tiiis,  .lUci  a  verdia, 
^      tiic  court  may  t.ikc  as  probable,  that  die  lofs  ui^^y  have  hap- 
pened by  confcqucnce  of  the  voyage.' 

This  is  certainly  a  deviation  v.dthont  the  confent  of  the 
ireightor :  And  pofilblv  th'.^  ct^^iIc  of  tlie  damaj^f  fuffer«'«3; 
and  it  is  a  deviation  for  a  b.\d  purjiofe  :  And  in  the  jufticc  oX 
the  calc  \  am  fatisficd,  whatever  I  might  doubt,  fincc  it 
does  not  appear  to  fall  within  ^  cafes. '  i^nd  though  it  is 
not  a  lofs%by  a  fraudulent  intent  of  the  snaRer  or  marinoii 
tp  hurtor  defiroy,  or  embezzle  or  corrupt  the  goods  of  the 
qwner^  yet  the  fubftautiai  juAice  has  been  dca»c»  and  the 
jury  have  {bond  a  verdi£|j  which^  I  think,  we  cmghi  not  10 
fct  afide.     ' '       *  •     i  • 

Mr.  Juilice  AJhhurfi^  am  of  4)^6  fame  opini<m  as  at  the 
trial*  >       .       ,  •  • 

I  think  thtf  have  a  right  to  recover  upon  either  co«Bt» 
whether  of  lofc,  ftornis,  and  j>erils  of  the  fea,  or  for  barra- 
try of  themaRcr.  '  ' 
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Jis  to  the  Qbjedygii,  that  the  two  charges  of  accident  and 
ciMminal  intent  claih  with  one  auotlicr,  the  party  lliall  not 
let  up  his  own  t  tult  as  a  defence  ;*  for  if  it  was  not  accident 
it  was  a  criminal  deviation,  or  barratry ;  and  it  is  no  anfwer 
for  him  to  £)y  it  cania/of  be  both|  and  tborefore  if  iiuUlie 
j^ithcr. 

I  thi^k  there  \va«;  f)|filciait  evidence  to  £nd  it  a  lofs 

ftofiqs  ao4        of  the  fca,        tbe  ^Jj^ft  on^n^  fiippoiiDg 

tbi3  ^  have  b«en  not  barratry. 

And  farjLher,  I  thuik  it  was  bariratry,  htiuf  a  deyktion  ' 
^  for  aa  iiolav&l  ait,  and  1q15  cnluing  ^  but  even  without 

thMi§  j^pqn  the  44)^  g^Pi<>f)d|  I  thinjf^  tbe  verdift  gopd  qa 

^  firft  c^Miijit* 

fNote^  Thefc  Is  a  Crife  where  this  docbrinf  of  confeiju^ 

ttai  jdamlu^  is  verjr  xuriouily  diicufied^  3  403^  13. 
Scat     SSeph^rd*  '  E»  13  G.  3.    A)£)ioii  0^  tre^^afs  ai|d  a£* 

fault.  Plahit'^  4^laire^,  that  the  defendant,  on  the  28|h 
of  0<ni>ber  1770,  W  et  armis^  made  an  aiTault  upon  the 
plaintiiT,  by  aiiUiJ^  «aiu  w^jiu^  ^  ii^Utcd  f^aib^  wliuxby  4c 
lou  his  eve.  '  ' 
'  The  cafe  w;is,  the  defendant,  on  tJie  day  laid  \i\  the  dc-  £  64S  J 
claration,  at  Milborue  Port,  in  tbe  county  of  Somcrfet,  a^ 
a  fair,  which  was  then  and  there  held,  threw  a  large  Iquib 
fro>n  tlie  ftrect  into  the  niarket^-houfe,  where  a  large  con* 
courle  of  people  were  aliemblcd  ;  and  the  faid  fquib  thrown 
by  the  defendant  fell  ot«  the  f;a'nding  there  of  one  W.  Ttites^ 
who  was  th<?n  o^poiing  to  fale  gingerbread,  ^r.  and  one 
yam^s  inflf^ntly  \o  preycot  nijfchicf  tSi  iumifelf  and 

Xo  the  wares  of  the  faid  TaUs^  took  it  up,  and  idirew  it 
acrols  the  faid  market-houfe,  when  it  fbU  42poii  aootbcr 
i^anding  there  of  onV  Jomu  S^ai,  who  was  aUb  espofing 
(he  fame  fort  of  war^s  to  f^le ;  and  the  fwe  JameSf  in- 
jlantly  to  faye  himielf  ^nd  hl^  goods,  took  up  theiaid  4ght- 
ed  ieri^ant,  and  threw  it  to  another  port  of  the  faid  market- 
houfc,  and,  in  fo  throwing,  (Intck  thepUuntiff  en  the  &ce 
^herewith,  ^d  the  f^v,ib  burning,  put  out  one  of  the  pjain^ 
iiii 's  eyes. 

The  jury  louiul  u  vcrdifl,  with  lool.  damages,  fubleft  to 
the  opinion  oF  the  court ;  Wh^eupon,  on  argumeut  in 
C.  H,  the  Lord  Chief  Juflicc  De  Grey,  and  Nares  and  Gould y 
Juitu,^^  wgreof  p^uiion  that  thea<^on  well  lay  againu  lixe 

'  '  '  Udiexuiaat. 

*  hfcnn'^  lucrabitiir  ex  injuria  fua  propria. 

Thii  maxim  was  carrjcd  to  its  fuii  extent  in  the  famous  caie  of  Cdey  who 
.  fm  uMiAcd  oa  the  C^^^mtry-  ad,  and  plcaikd      iotMit  not  to  mmu,  but 
iBwdcrs  but  he wascoovi&edo{i  that  a^,  ud  occnte^k 
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defendant ;  for  thnt  the  fir  ft  throwing  \ms  the  unhrrfiil  riof 
lent  act  of  the  defendant,  and  the  fubfequent  tlirowings 
were  inftcintanequs,  aini  ncccffary  thereupon,  and  as  it 
-irere,  continuathlo  the  iVft  \  fo  that  the  whole  was  one  unglc 
imhwful  a<fl  of  the  defendant,  by  force,  to  th^^  ininrr 
the  pbintiri:*.  And  the  Chief  Jufticc  held  it  to  be  if  tiic 
fquib  had  hounded  and  rebounded  of  itfelf  fcvcnil  tiroes  af- 
tt^  it  was  thrown  by  the  defendant,  before  ft  reached  to  tbe 
plaintid**s  eye.  Black/lone^  juftice,  <  contra^  that  action  of 
trefpais  Uy'not,  but  afVion  dq  tH^  cafe^  fee  confcqnentbl 
ikonages  i '  the  two  fabTeqiient  throwing  after  the  £rll  be- 
ing mdependent  adb,  giving  new  dure£tlons  to  the  fquBn 
and  nor  proceeding  firom  tl^e  defendant,  his  order  or  <&reci 
tion,  but  ^  from  the  throwers,  as  ifiree  igents,  aMohitdy  ^ 
veufi  isttuituy  for  thie  preftrvation  of  their  goods  and  pcrfons. 

I  cannot  leave  this  caie  withont  acknowledging  my  obfi->' 
gat  ions  to  Mr.  AUiyne^  for  Iws  very  polite  am!  friendly 
liFlancc,  in  furnilhin?  mc  with  his  notes  of  the  foreign  ordi- 
nance*;  t;>  which  he  referred  in  his  argument  ;  and  whi^r. 
notes  I  have  lud  the  piealurc  of  ufing  in  part,  as  to  fomc 
other  branches  of  the  argument,  and  in  a  few  places  of  the 
judgment,  where  my  owa  were  defcdivc.] 

Anonyiuoug, 

Attachment  for  NM^fi^fnent  of  Cofis  in  a  criminai  Smt» 


o 


a  motion  for  a  rale  to  (h€5;w  cai^fe  why  the  defendant 

fliould  not  be  diicharged  9at  of  cuftody  upon  the  in- 

[  640  J  folvent  debtors  a£t. 

V.  XI  J«.       The  defendant  had  been  indited  at  the  Old  Bailey  fer  as 

X.  c.  K.  15  aflault,  and  had  removed  the  indjifiment  by  certkrari  Into 

&  14  Car.  ^j^jj  court  \  and  for  non-payment  of  cofts  was  under  an  it- 
s' c.  '*  4         ...       ...»  • 

f  i6.  21  tachment. 

Car.  2.  c.  The  cafe  of  ^£*.v  v.  Sfd-cs^  ^3  G.  2.  was  cited,  who 
***d^*  W  '^^'^^^  diicharged  under  the  general  wcris  cf  ti.c  ift 
ic  M.  c  'li.  grace>  20  G,  2.  and  it  was  objected,  that  there  was  an 
exception  of  contempts :  That  was  a  cafe  alfo  of  an  attach- 
ment on  rcco^niz.ance  for  non-pnyirsent  of  c^{i%.  Lord 
Chtef  Julticc  iL.vfaid  it  M'as  not  a  cortei'^pt  v.  I.crc  t^o  r?^*s 
of  the  fubjccl  only  are  concerned,  /.  c.  w  iicre  the  form  "S 
of  a  criminal  public  fuit  or  procefs  in  tlie  name  of  the 
crown,  but  the  fublhncc  a  civil  private  remedy-  Mr.  ji^*- 
tice  Wright  quoted  a  cife  of  an  attachment  upon  a  rccogW' 
zance  \  and  iK)rd  Chief  Justice  l^e  SsMi  it  was  not  a  cot- 

'  tempt 
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tempt  till  he  w:»s  put  to  nnfwor  iaterrngatories ;  for  ht 
might  clear  liMuicli  of  die  contempt,  and  the  aitachmcuc 
waJ.onlv  melhc  proccls  to  briiiir  hiui  mio  court. 

Mr.  Jufticc  Ajlofi  appeared  to  conip-tilionatc  the  yoinig  « 
maii*s  calc  very  muchi  and  faid  he  wiiJieJ  to  be  ^ble  to  fa-  ■ 
liftfy  bimiclf  that  it  was  in  the  power  of  the  court  to  ciiiP 
mhsargt  hitn  :  And  he  thought  it  a  cafe  which  ought  to  be 
Interpreted  in  favour  of  the  iibcny  of  the  fubjcik** 

Mr.  Jufttce  fl''iiIfS'^'He  fyus  i^tis£ed  to  the  crown  hy  his 
fbixr  mdDths  imprilbninent :  Suppofing  there  was- a  general 
^mdon  he  could  not  be  diicharged*  for  the  crown  has  no* 
iking  ia  h»  a$  it  concerns  th<^  right  between  fubje£^  and 

f   And  he  cannot^  it  is  (aid,  be  di&harged  under  the 
Swords  aA»  which  is  a  cteft  ftick  indtied. 

Afterwards,  the  next  day  being  the  lad  term,  after  Lord 
Jifansjield  had  left  tf>c  court,  tiie' three  other,  judges  dclivcfcd 
their  opinions  to  the  foUovyiiig  ciicct : 

*  ]Mr.  JiifUcc  ' — I  apprehend  when  the  Jecifion  w.is 
made  in  thii  court  tiiat  an  attachment  was  an  execution  in 
a  civil  iuic  ^  it  was  not  ^  new  4^14911^  but  it  was  al\\raj$ 

Now  It  doe«;  not  flriki  me  thcrs  is  any  difference  in  the 
€of>st  upon  the  civil  fu it.  The  m?.fter  is  to  tax,  and  if 
hot  paid  within  the  time  ati  ^jtjacinricnt  goes.  The  pth  ot 
Cr.  3.  r.  26.  is,  in  my  opinion,  a  legal  recognition  that  pcr- 
|bnf%  fhall  be  dirchargc4  fro^ii  e^;eaution  on  wliatever  fuit*      r  1 

Tliis.arifes  'upoii  an  a£^  of  parliament,  whereby  when  an 
indictment  is  rcmo.ved  l^y  certioj-oj  i  the  defendant  innft  en- 
ter into  a  recognizance  foir  the  cofVs  to  be  taxed  by  the  mar* 
ter,  and  if  not  paid  within  a  time  lloiltei  (ten  days)  attach- 
ment iiTucs. '  J  JKUf  M,c.  II, f.  j. 

It  an  attachment  for  coils  is  au  execution,  whether  the 
cofts  are  taxed  on  the  fide  of  the  mafker  of  the  crown  office 
or  on  the  civil  fide,  how  is  he  without  difcharge  ?'  And  yet 
if  he  be  not  within  the  benefit  of  the  Lords  act,  becaufe  it 
is  attaLlini-ru  ,  '  rhr  lull  of  the  cnwn,  he  plainly  on  the 
otlier  banii  is  not  u  iihin  a  general  pai uua  j  io  it  ainounts  to 
inapi-iioiuneiiL  ior  i;te. 

Youca.n  have  no  more  than  he  has.  And  I  don't  fee, 
cfpeci  illy  ilnce  the  ftatutc  of  the  9th  of  G.  3.  why  he  fhouid 
nut  be  difcuargcd. 

Msv 

•  r  •^^.^  Ari-i-T  cmnMm  l-hrrtati  f.ivent. 

i  Rex  non  putcii  ^fiiu^ini  f^ccre  cum  iajuria  aItcnUi» 

f  Accefibriumfc^uitur  priocip»lt. 
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« 

Mr.  Jiif^ice  ^//iv— vStatutcs  in  f.wour  of  tJic  liocitf  Oi 
the  lubjedt  ought  to  be  liberally  cotiltrued. 

The  0atutc  of  9  G.  3.  dilcharges  all  peribos  ia  cxeaidat 
finder  aiif  fuk. 

There  b  an  end  qf  all  the  crin}Ii>al  pwrt  of  the  fuit. 

"  It  is  deckupcd  aad  eiia£ted''  are  the  words,  w!i  S  f^rrB 
9ft  if  «the  Ibtutc  meant  to  extend  the  beaefit  in  the  Met 
manner. 

.  Thcpeiqyr  1 4un  ^Putg  tq  «|opt  the  libml  wifiniQkia» 
ihe  pabMc  hcving  bc^n  fatbBed  bf  the  imprUoomeat  s  wi 
cipcciaMj  as  otheBwife  tKi»  vould  be  the  cafe  of  iin(«ifi» 
mnt  without  any  prbhabilitf  of  tvletie-roiid  of  9  auaor. 

And  whether  iX  has  o^er  come  before  iHc  court  upon  wor 
tion  or  not,  tliey  will  nivc  a  Ill>Ci;al  bcQciiCul  cooiLruc* 
tion  oi  a  ftatiitc  of  this  nature. 

Mr.  lufticc  ylfbhiu-jJ — It  is  vcr,-  ftrangc  he  fhouM  not  be 
difchai  ueJ  bcciiifc  it  is  a  civil  iuit,  not  even  by  a  general  par- 
flan  which  is  certainly  thc$:afe;  anJ  tlien  it  llioaid  tumfd 
againft  hiiH  that  it's  not  a  civil  fuit,  but  a  fuit  of  inc  crowil| 
and  tlvat  io  the  a^^  of  parliament  dors  not  difchargc  hun. 
Held  that      Curia — Let  him  be  d isch a rg Ei^  qq  taking  the  oatH 

attachment  OQ  the  i«80LV&MT  l>^ATO%%  ACT. 

for  lion-  ' 

I ayment  of        oo  c  W.  &  M-  c.  n.  00  an  indidmciit  of  af&uit,  if  difciurRd  bj  tlx 

r  '  Elegit.  • 

YOU  ir.ufr  .TA  i'/c  ^.'^-rr//  by  jC/'r  fncmr.  If  nn*  r»rr>crfd- 
f'i  !';xui  \vithiri  the  }T.ir  the  \sr\\^  muft  be  ^^Mihoul 
<Iikt>ntinuancei  othcrwiie  il>c  ^aux(  will  jprefui^c  iags* 
fiX^ion.  , 

BaU. 

ON  a  motion  to  iet  aflde  execution  agninft  bail,  with  cofht 
the  principal  having  been  dllcharged  by  certificate  un- 
der a  cotnmiilion  of  bankruptcy. 

iV!r.  Dwm'mf^ — That  the  motion  to  (ct  afidc  executkMl 

with  colts  iiuiu  infer  irrc^^ulnrilv  :  and  that  there  was  none 

in  tli'is  c.iil,  an«i  thcrclorv:  co{^s  out  the  qucllion.  'l^hU 
l^jrnKTly  the  bail  \\\\\\\  have  brought  in  the  print rral  ami  Ji'.r- 
rcndcrcd  :  That  no^',  it  the}*  apply  before  tht'v  are  ikcd, 
thev  m?v  do  this  without  iach  form  ;  but  thcv  have  nor  ap- 
piled.    They  ought,  iviikual  HQiicCi  to  have  w<ku;hai  v^bc- 
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tlicr  a  cttpioj  oii  fatisfatienditm  was  takeiT  out  »gaiii(l  the  prm- 
cipaly  whkkof  courict  woatd  end  in^  a  Jcirt feic'uu  agaioR  the 
bail,  to  charge  them.  -  , 
There  is  no  rcafon  any  more  than  there  would  have  been 
if  the  certificate  had  iffiittd-  fulile^^ueiu  to  the  fixing  of  the 
bail. 

JLofd  JfongfM^Whf  4id  the  pladmiff{>Mttd  aft«r  he 
iKid  iwdoe  of  the  hairia^t  bdttg  ^Kldkarged  j 

On  the  other  fide,  Mr«  CM^nratf  going  «o  hafe  at^gfOedt,  ^ 
Mit  Lord  MattsfieUuMYAfi  it  was  mot  needlrt^. 

Lord  MansfiM^^TiAi  is  a  nilf(^ty  plain  caf«/  Tte  tnfl 
are  td  watch  the  proceedings  of  the  ptaJntiff,  unlefs  upon 
The  ground  of  their  knowing  that  the  plaintiff  knows  that 
rfic  dt?fentlnnt  has  got  his  ccrtiricatc.  And  why,  thcn^ 
ciocb  he  ntirluc  m  irfiqnrtotis  demand  ag^inft  the  bail  ? 

Thej  knew  notliing  of  the  fcire  facias.  If  it  were  not 
^hat  they  arc  dij'chargcd  by  the  event,  the/  muft  take  no- 
Cice  of  the  fc'ire facias  at  their  peril. 

Mr.  Dunmrig  hoped  the  proceedings  would  be  fet  ailde 
"Without  cofts,  as  being  regular. 

Lord  MansficUl — ^The  proceedings  are  irregular,  as  coo-  {[  652  ] 
*  trary  to  iaw  and  juitiee. 

Dunmng — It  is  yom*  Lordihip's  opinion^  then,  that 
the  certificate  of  a  bankrupt  is  to  amount  to  a  difcharg^  of 
^! 

^  Lord  Matu/Ud^Ye$i  if  the  pkitttiff  knowt  of  the  oa> 
tiificate,  ami  proceeds* 

ABSOLUTS,  however,  without  costs* 
But  the  court  deiked  it  inight  ityt  be  taken  ht  a  prece- 
4ent  of  cioifing  cofts  upon  thi  Wkc  application  for  the  fin 


Mr.  Dunning  faid  they  had  no  means  of  knowing  that 
inch  a  proceeding  was  not  warrantable  \  they  had  received 
no  light  in  it. 

Lord  Mansfield — They  hail  the  light  within  to  tell  them. 
They  had  no  need  of  any  other  to  Ihew  that  it  was  unjuft 
to  come  upon  them  by  fiirprize,  when  the  defendant  was 
difcharged,  and  by  that  meum  the  bail  j  and  when  the  cer- 
tificate had  been  fued  out  a  year  and  an  half,  and  the  plaii|« 
tifiT  had  notice. 

It  was  obje£led  by  one  of  the  counfel,  that,  if  this  was 
the  cafe,  the  ufual  application,  that  upon  pleading  to  the 
fcire  fteuu  tsk^cmretur  might  be  entered^  would  be  of  no 
vie. 
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Mr.  Juftlce  AJlon — It  will  not  be  ufclcfs ;  as  it  will  urt 
them  a  great  deal  of  expcncej  which  they  otherwiic  duj 
often  incur.  * 

Writ  of  Error. 

ON  a  motion  for  a  rule  to  ihcw  caufe  trhy  execntkn 
fhould  not  be  taken  oat  againil  all  the  dcfendantSi  DOC* 
withftanding  a  writ  of  error  brought  by  two  of  them. 

Obje^lion  to  the  motion,  that  the  plaintiiF  had  obtained  a 
confeffion  of  damages  frpm  three  of  the  defendants  in  di£ 
caufe*  fufpefted  to  he  by  coUufion :  That  the  writ  of  mor 
'  eziib^  and  mnft  have  its  power  while  it  ftaiids« 

If  it  be  an  irregular  writ,  the  motion  fhould  be  for  a  nk 
to  (hew  caufe  why  the  writ  ihouki  not  be  fet  aiide. 
[  ^53  }    Lord  Mansfield  declared  he  would  give  no  dhci£Bof»: 
1  licy  might  get  rid  of  the  writ  of  error  if  they  could  i  if 
liOt,  that  it  world  be  in  force. 
Rule  Discii^KGLD. 


Tune  to  Plead. 


IT  feems  declaration  deHvcred  before  the  Eflbigil  day  A 
the  term  entitles  to  a  plea  within  eight  days. 

Infpe<Stion. 

MOTION  for  liberty  to  infpccl  books  of  a  corpora- 
tion. 

Objcv-uun,  that  it  was  fo  latc  moved  the  corporation  would 
,  not  have  time  to  anlwer. 

Lord  Mansfield  afked  whether  a  cuftom  was  not  coa- 
cerned. 

And  I  think  it  turned  out  to  be  a  cuilom  concerning  te* 
men's  fees. 

I^ord  MansfieUr^Thef  ought  to  have  inipc^on. 

RutE  ACCORDINGLY. 

Wimcfi* 

•  FksAat  antela  qnsm  ranediaa.  * 

.1 
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Witnefs.  ■ 

11  X  O  i  ION  to  ftay  going  to  trial,  on  affidavit  that  they 
.iuiTc  been  endeavouring  to  ^nd  a  witnefs,'  and  can- 
not. 

RUJL£  DISCHAKGBD* 

Irregularity. 

THERE  biU  filed  againft  one  as  attorney  of  thi« 
\\    court  who  is  attorney  of  the  Common  Pleas,  and 
judgmeni  iliwrconi  this  fcems  error^  and  not  iiTcguiii- 
lity. 

Writ  of  Error.  [  ^54  3 

'OTION  fbt"  execution  notwiih (landing  a  writ  of 
error,  on  fuggeftion  ^tliat  it  iffued  befwe  jadgment 
Whereas  the  affignment  of  general  error  in  writs 
error  is  Urns  :  ^iia  in  recordof  itfroctjju  ac  etiam  in  rtd^ 
diiwiu  joDicii  matnfejle  eji  erratum,  and  therelbre  the  writ 
of  error  could  not  anticipate  the  judgment. 

But  it  was  obftrml  the  proper  way  to  come  at  this  wds 
hy  moving  to  let  afide  the  writ. 

And  the  mafter  (aid  whoever  fixed  out  a  writ  of  error  had 
it  in  his  pocket  to  mdee  ufe  of  when  judgment  fhouid  be 
^ned ;  and  the  judgment  related  to  the  nrft  day  of  ternu 

Infpedlion  of  Books. 

ON  a  rule  to  ihcw  caufe  why  the  phintiff  fhouid  not  in- 
fpe£t  the  books  of  the  corporation  of  the  city  of 
London^  and  why  he  ihouid  not  have  liberty  to  take  co* 
pies. 

This  was  an  action  upona  penalibtute  of  3  G.  3.  to  pre- 
vent perlbns  voting  who  are  not  freemen,  and  oblige  thofe 
who  lave  the  cui^y,  to  produce  to  the  candidates  or  free- 
men, the  books  of  the  corporation  containing  admiflions  of 
fireemen. 

It  was  objefted,  that  if  the  rule  were  granted  in  this  ca(e« 
the  defendants  might  be  made  liable  by  compulfion  to  accufe 
tliemlsftves* 

.  To 
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To  this  it  was  anfwcred,  that  the  application  is  to  Ac 

fcndants  not  in  their  private  and  pcrfonal^  but  in  didr  poli- 
tical capacity. 

However,  it  appearing  the  defendants  could  not  ctMrip!? 
with  the  rtilc,  they  not  haviag  the  pofwer  oi  grantinj  iaiiipcc- 
tion  in  thcmfclvcs. 

&ULE  DISCUARGEDW 
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1  J.c-  Caufc  of  the  Ifland  of  Grenada. 
Campbell  v.  Hall. 

THIS  caufe  cnnie  on  to  tri:il  before  the  right  honour- 
able Willinm  iiOrd  MansfM^  on  Friday  the  fcconJ 
of  July,  at  the  fittings  after  Trinity  tonn,  for  the  city  of 
Londoiii  at  Guildhall,  when  a  fpecial  verdict  was  found: 
The  pfoce^ngs  in  the  caufe  were  as  follows : 

Trinity  ternii  in  the  13th  year  of  the  reign  of  King 
w  GWr^<  the  third.  , 
London  to  wlt|  Be  it  remembered,  thai  heretofore, 
that  is  to  iay,  in  £a(ler  term  laft  paft,  before  our  Lord 
the  King  at  Wcftminfter,  came  Alexander  Campbell^  Efqj 
•*  by  IL:ijaman  Rofewell^  his  attorney,  and  brought  in  the 
*•  conrt  of  oi!r  laid  Lord  the  King  then  thn*c,hls  bill  againft  Com- 
•«  Wiiiium  Hally  Efcj;  being  in  the  .iMtoLly  of  the  marfhal 
*•  of  the  Marfhalfea  ot  our  faid  l.oru  ihc  Kiug,  bciorc  the  ^iu. 

King  himfclf,  of  a  pica  of  trespass  on  the  cafe;  and 
"  there  are  PLEDcrs  for  the  proiecution,  to  wit,  Joh/t  Don  pua  of 
»<  and  Richard  Rce.  Wliith  faid  BILL  follows  in  thcle  Words,  trct|>aft. 
*^  to  wit,  London,  towit,  Alexandfr  Cami  i  kli.,  Kfq; 
"  complains  of  William  Hai  l,  Efq;  being  in  the  cuf- 
««  tody  of  the  marihal  of  the  Marfhalfca  of  our  Lord  the 

King  himfelf,  of  a  j^ea  [of  jtrefpai's  on  the  cafe  |  and  Ac  ctitn. 
also]  for  that  whereas  the  faid  WiUiam^  on  the 
"  fir  ft  day  of  January,  in  the  year  of  our  Lord  1773,  at 
London  aforefaid,  to  wit,  ia  the  parifh  of  St.  Mary-Le- 
"  Bow,  in  the  ward  ^  Cheap,  was  indebted  to  the  faid  ^""^^  ^ 
^  AUnander  in  the  fom  of  2oh  of  lawful  money  of  Great 
'Br kaiff,  for  the  like  fum  of  money  by  the  faid  Wilkom 
*^  before  that  time  had  and  received,  for  and  to  the  ufe  of 
^  the  laid  Aleicafidtt :   And  being  fo  indebted^  he  the  faid 


d  by  Goo^^Ic 


Michaelmas  Term,  14  Geo.  3.  K.  B. 

«  WUIiamy  in  confideration  thereof,  afterwards,  to  w't,  cfli 
AlTttmfit*       the  fame  day  and  jear  aforeiaid,  at  London  afcreiiiJ,  in 
the  parifli  and  ward  afofefaid,  undertook,  and  to  tlie 
C  656  J  *^  faid  Aiexander  then  and  there  faithfttlly  promifedy  that  he 
the  faid  iVilliam  would  well  and  truly  pay  and  iattsfy  tbe 
*^  faid  ^^/fATtfW^rr  the  faid  fumofmoney  whenever  he  the  faid 
«  IVi/iinm  (hould  be  thereunlo  afterwards  required.  Yet 
«  the  (aid  Willlomt  not' regarding  his  faid  promile  and 
«  undertaking,  but  contriving  and  fraudulently  oitendiag 
<f  craftily  and  fubtilly  to  deceive  the  faid  AUxander  in  this 
•<  behalf,   hath  not  paid  thi  faid  Ak\andi:r  the  faid 
^ff**       (c  i\ji-n  ol  ivioncv,  or  ■.inv  part  ilicrcof,  f.iltliour' li  the  GiJ 
Wiiujin  afterx^  aruo,  to  wit,   on  the  laii.e  duy  and  vcj" 
afordaid,  and  often  a  Iter  wards,  at  London  aiLrcuia,  in 
"  tiic  piiritli  aiul  ward  aiurcfald,  was  by  the  faid  A!t\\i-U.r 
"  required  to  do)  \vM  to  pay  the  fame,  or  am  part  thereof, 
**  to  the  laid  Aiexnndir  he  the  f.iid  IVui'hfm  hath  hitherto 
'Dimaojet.    «  altog  'ther  refilled,  and  ftill  doth  refiifc,  to  the  DamaGT. 
^^^^cJ2lI^      or  the  faid  Alfxr.fidtr  of  twenty  FOUXDi.    And  thcro 

«  f»^rc  \\z  brings  his  suit,  ice. 
CoQtinup       And  now  on  this  dny,  to  wit,  on  Friday  next  after  the 
anctf.         morrow  of  tlie  Holy  1  rinity,  in  the  fame  term,  (to  which 
faid  dny  the  faid  lyUliam  hadlcave  to  imparlc  to  the  laid  bill, 
and  then  to  anfwcr,  &c.)  k  fore  our  Lord  the  King  at  Weft- 
minrter,  conics  as  well  the  faid  Jh  xamUry  by  his  attorney 
lim  "fin  u-  WUllmn,  by  RtAert  Want,  his  attor- 

rlun!  '"^^  *  ^'^^  (^^^  ^7//i4x;» .defends  the  wrong  atid  injury* 
Plea  of  lion-  When,  and  fays  he  did  not  undertake  and  promiie  in 
tffumjTrfjt.  .  manner  aud  form,  as  the  fiiid  AUxafiddr  CamphfU  above 
r.hu  if  fu'  coinpl.iitis  againtl  him..   Aivi  of  this  he  puts  hioiiclf  upon 

the  CO  u  NTRY }  and  the  faid  Aiexoftder  doth  the  like. 
Pbiatiirii*  Therefore  let  a  jury  thercupoa  come  before  our  Loni  tlic 
niihtcr  j^j^^  Wedndliav  next  after  three  weeks  of  the  llv  iv 
1  rjnity,  by  whom  laj  truili  o[  tlie  mari'.T  may  be  L>.tt:r 
kno'vo,  [and  who  neither  nre  of  Lia  lo  liio  arofwiliid 
afuler  nor  to  thj  aforefaid  //^7//Af/i»]  to  rcccHniizc  the  in.ih 
■of  tUc  iifae  between  the  faid  parties,  be.  ju<e  as  well  die  faid 
Pavoffar-  Alt'x.uhlcr  as  the  faid  WiHianty  between  vvhoui  the  ilTue  is 
thcrapiKur- j\avo  put  thcmfelves  upon  the  faid  ju^'y*  Tac  lame  daji$ 
ance.         \^\:,\  to  the  pany  aforeiaid. 

^f'u'kof^      Af 'Txvards  t'le  pro  rfs  beini^  conthiyed  between  the  par- 
iun.is        ^'^^  ah)rel.:itl,  of  the  pica  aforeiaid,  by  the  jury  bctwceii 
Kif)  prius.  tlic.n  being  rcf])iied  (before  our  Lord  the  King,  at  Weft- 
irduiter,  iintll  Saturday  next  after  the  morrow  or  All  Souls 
xl^n  next  following}  UNWs  the  King's  right  truftr  aiKl 

wtU 
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well  bclovcil  WtUianty  Lord  Mansfield^  his  Majcfty's  Cliicf  ,  .  . 
Ju&ice  affigncd  to  holji  pjcas  before  our  Lord  the  King 
himfcdfi  Hrall  firil  come  on  Friday  the  iecond  day  of  JuW* 
ai  the  Guildhall  of  the  city  of  London,  according  to 
fcM-m  of  the  ilatute  In  fuch  cafe  made  and  provided  J  for  49- 
fat|k  of  jurors^  becaiife  none  of  them  did  appear. 

•      whic^  day,  befbre  our  Lord  the  iCing  at  WcftminftcTf  Ce^utiui* 
came  the  aforcfaid  Alexat^der  Cam^liU,  by  t\it  laid  Benjamin 
Rjfiwell^  his  attorney  aforcfaid.    And  tlie  fald  Chief  Juf-  ^ 
ticc  before  whom  iffuc  was  tried,  feht  hither  his  record  hftd  ^   5  7  J  ^ 
in  thcfc  words,  to  wit,  «  Afterwards,  that  is  to  fay,  on  the 
day  aqd  at  the  place  within  contained,  before  ^le  right 
**  honourable  Wflliamf  Lord  Mtwsfitld^  the  Chief  Jufticc 
within  written,  JJjn  iro\\  gciuU  inm,  being  afToclated 
untu  him  -.KTurdin!^  to  Uic  i^n.i  of  the  jiatutc  in  th  it  Qh\c  ' 
niadcand  provided,  coa>cs  as  wlTi  the  wiihm  ii;iinci  AIcx^  , 
**  and^  r  Cnm  >hf!^   EA]*,  by  his  iinL)rn{'V  vviihiii  li^mcd,  as 
"         with  in  named  V/iUtafn  tiaii^  lii'qi  by  his  attorney 
within  mentioned. 

"  And  the  /UROHs  (jf  rVie  i  uy  witlnn  mrntioned  being 
"  fuiriiTioncd,  fome  of  them,  that  is  to  lay,  Anihon-s  ILgh-  Nimesof 
**  more,  Feicr  B^Qock^  David  Chambers ^  James  La  Motte^  the  jnrm 
**  John  Wilhinjon^  jf^fiu^  Bcdflmw^  and  Sihanus  Grove^ 
come,  and  are  fwom  upon  that  jury:  And  becauie  the  •  ' 
refithic  of  the  jurors  of  the  fame  jury  do  not  appear^ 
**  therefore  other  pcrions,  of  thofe  (taiiding  by  the  court, 
* ,  by  the  iheriffs  of  the  city  and  county  aforel^id,  at  the  Tal«  de 
<»  rcqueft  of  the  faid  Ahxandir^  and  by  the  command  of  ^'^^^^^^ 
^  the  iaid  Chief  JuiHce,  are  now  newly  fet  down,  whofe  ^'^"^ 
names  are  filed  in  the  within  written  pannel,  acccvdinff  t6 
the  finrm  of  the  (btute  in  that  cafe  made  and  provicfed. 
«<  Which  faid  jurors,  ib  newly  ftt  down,  that  bto  fay, 
«  John  Lett  miliamKerftl,  Cbarks  Hau^ham,  Jo/m  Get'" 
«  manf  and  Richard  Hatt^  being  required,  come,  who, 
"  together  with  the  faid  other  jurors  before  impannelled, 
"  and  fworn  to  declare  the  truth  of  the  witiiia  coutcurs, 
**  being  L-lccicd,  tri:J,  an  I  fworn,  upon  their  oaths  fay, 

«  That  the  ilUnd  ot  Grenada,  in  the  Weft  Indies,  was  Special vcfw 
in  the  poilcflion  of  the  French  kiu^  until  it  was  conquer- 4^<^- 
"  cd  by  the  Dritilh  arms  in  1762.    And  that  during  that  J?"^?^  . 
«*  polleliion  there  were  certam  cuftoms  and  impoft  duties  the  po/Tcfli. 
colleftcd  upon  goods  imported  and  exported  into  and  out  on  of  the 
of  the  faid  ifland,  under  the  authority  of  his  moftdKrif- 
ti  in  MajefVy.    And  that  in  the  faid  year  1762  the  faid  ^'^^J^ 
illand  was  conq^ucred  by  the  King  of  Great  Britain,  then  by  Great 

Ty2  «  jjj  Britain ii> 
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Cnftomt  w  in  open  war  yrkh  the  French  ^ing :  And  tto  the  fiU 

ud  duties  c(  ilbnd  of  Grenada  furrendercd  to  the  Britifii  arms  upon 

upon  jroodi        i     -  •  i       r        ...  i     i  i  • 

imported     "  the  lanic  nrt:vlcs  Oi  capituLit^o:;      had  l>*cn  Detore  gTMi- 

and  export-  cd  to  the  in*i.ibi(ants  of  the  idaiid  of  MAnin".co>  u^.-a 
cd  levied  u  tlic  fiirrendcr  thereof  to  the  Britilh  arms.  And  thai  Li 
U^*^  "  the  articles  of  capitiiUtion  demanded  by  and  grar^fd  i< 
the  Fhrnch  "  t^^c  inliabitants  of  the  fiid  iflarid  of  Martinico,  u^xm  th? 
kin;^.  «c  furrcnder  thereof  to  the  Britilh  arms,  dated  th-  fcventi 
bf  Thc"1r  "  ®^  February,  1762,  are  the  foUowiog  anidWi  tl* 
l^rf  "  **'istofay, 
GrauAi 

«pOD  the  £iaie  teme  «  Martiiiicii. 

Artickc  in     Aitide  the  fonrth— "  They  ihall  be  ftriftJy  neutcrt  s 
la 'on' or*     ^      beoMiged  to  take  arms  againil  his  moaOnfts 

Maniuico.  "  Mojeily  J  nor  even  agaiiifl  any  other  power." 

Article  4. 

C  3  Anfw'cr — "  They  become  fubjeiris  nf  his  Brltaimk  T'^f 
They  be-  «  \ci\Vy  and  mnft  take  thr  oath  of  aUei-iancr,  hut  ihilln 
jcdiof  Jiis  obhged  to  take  arms  agamit  Ins  raolt  Ciirjiiian  M 

Bikaiuuc;   ^<  jefbv  until  a  peace  may  detemine  the  £ite  ol  the  j 

Wajcfty.     <i  land." 

.    Article  the  iifth.--«<  They  ihall  preferve  thtjf  cit^  <; 
Article  J.      verutnecity  their  brwsy  cdAxhiMi  ^mEt  ordinanoes:  Juitf 
fhaH  be  administered  by  the  fame  officers  who  Bre«i 

•<  tn  cnlploytTicnt  a  and  there  (hall  he  a  regulation  imnle  f 

•*    "         the  interior  pohcc  bctv.TLM:  the  governor  of  Uis  BHlari 
*     •        «  Majvily  and  the  inl^.tbirants  ;  And  in  Ca!l*  that   At  f 
^<  peace  the  illand  ihali  be  ceded  to  the  Kkig  of 
Brit.iin,  it  (hall  he  allowed  to  the  iiihabitnnts  to  prcici 
tlieir  poliricul  governmentt  and  to  accept  that  olf  Ant]| 
or  St.  Chrrrtopher's." 
They  ftall  Anfw^r — "  They  Ixrome  Brlti(h  fubjc^  (•»  m  the  pj 
ed  V 'th!et  "  article)  but  fliaU  continue  to  be  governed  by  ifc 

prcfcnt      1"  pi'cfertt  kwa  until  hisMajeft/'s  plcafure  he  known.' 

laws  until 

hit  Majeilj's  2>Icarure  bckaowD* 

I 

irtidc  6.       Article  the  fixth— <^  The  inhabitants,  as  aUo  the.fdt^ 

•*  ous  or Jcrs,  oF  both  fcxes,  lhall  be  maintamed  in  thcpr 
«  P^^  "^)       their  erFccls,  moveable  and  uTimovcablc^  of  ul 
I'iatLirj  icever^  nnd  lh.\!l  be  prefcrvcd  in  their  privtlcg 
rights,  houours,   and  exemptions ;    ihelr   tree  ncgr< 
ainl  niulatioes  ihali  have  the  entire  enjoyment  o£  tter 
"  berry." 

h^u'e^iff  ^  Granted,  in'  regard  to  the  religioui  ordtrs— •«  The  W 
cnuf)  wc'nt      bitantS|  being  fubje<^  of  Great  Britain,  wiU  eojof  thj 
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"  properties,  and  the  fin^e  pri^VAie^cs  as  iu  the  other lus  Ma^  of  «bcir 
«  jefty^s  Leeward  Wands,'*  K^f^^ 

ty's  fiib- 

«Dd  die  ^me  privileffet  ss  tbc  InhaWrantt  of  .hU  Msijcily>  other  i.eewaxd  If* 

Article  the  fcvcnth — "  Thcv  Oiall  not  nav  to  liis  Maicfiy  Article  7. 
"  aoy  other  duties  than  thof-  which  have  bjcn  irud  hither-  .  "J*?^.  a- 
"  to  to  his  molt  Lliriltian  Majefty;  and  rh.!  capitation      no  other 
ci  negroes  upon  the  fame  foQting  it  is  paid  at  prclcnt,  with-  dnrics  than 
"  out  any  other  charges  or  impofVs :  And  the  cxpcnccs  of  ^"^^"^^ 
"  jaltice^  pcnlions  to  curates,  ana  other  occafional  cx-  ff^^^^ 
**  pcnces,  fliall  be  paid  by  the  domain  of  his  liritannic  Ma-  kinj» 

jefly»  as  they  were  by  that  of  his  moft  Chriftian  Ma* 

Anfwered  in  the  iixth  articlci  as  to  what  ifegards  the  Referred 

habkantS.  ■  foramvvcr 

^  .  to  the  6th 

,  artick. 

Article  the  eleventh — '«  No  other  than  the  inhabitant  Artickxi. 
reijdent  in  this  ifland  ihal!)  till  the  peace,  poilefs  any  el^ 
■»  tatc  by  acquifition,  agreement  or  otherwife :  But  fn  cafe  C  ^S9j 
^  at  the  peace  the  country  (hall  be  ceded  to  the  King  of 
*«  Great  Britain,  then  it  fliall  be  permitted  to  the  inhabi-  [\{^\o-antTf 
*•  tants  who  ihall  not  be  willing  to  become  liis  fuhj<^cis  to  foaJi  be 
**  fell  th.'ir  cftates,  ^moveable  and  immoveable,  to  whvim  te^d  w 
"  thcv  pleafc,  and  retire  where  thcv  ihall  think  proper;  l^^^*",?*^^ 
in  which  calc  they  dial  I  be  allowed  convenient  time.       tain,  thoic 
"  [AniVer]  All  ruhje^b  of  Great  Britain  may  [)oircrs  any  who  pleafc 
VimU  or  houfv's  by  purchafc.    The  remainder  of  tliis  ar-  JjJ^^^ 
tide  grantcil,  provided  they  fell  to  Britilh  lubjcdts."         ^^J^,  xo'biu 

tifh  fub- 

jcds,  jrnd  retire  out  «>f  the  ifland* 

And  the  jurors  aforefaitl,  upon  their  oaths  aforefaid  fur-  Definitive 
ther  lay — That  in  the  definitive  treaty  of  peace  and  friend-  ^^^^^ 
fhip  between  his  Britannic  Majefty,   the   molt  Chriftran  j^.^^,  jj^ 
king  and  the  King  of  Spain,  concluded  at  Pans  the  loiIrKingof  ' 
dav  of  February  i/Ol,  amon&lk  others  arc  the  foUowing^I^^"*',^-  • 

King,  arvd  . 
dw  Kittj^of  Spiita  rotli  fcbr. 

Article,  the  fonrth-r— His  mpil  Chriilian  Majefty  re-  ^-kl  -  3?h. 

*^  nounces  all  pretenlions  which  he  has  heretofore  formed* ^^^'^'^^^^ 
or  mii^t  form  to  Nova  Scotia,  or  Acadia,  in  all  its  parts;  (j^j^a- 
and  guarr:iiities  the  whole  of  it  and  with  .ail  its  depcodan- vb,  and  sll 

^  oi^  to  the  King  of  Great  Britain;  Moreover  his  mol^  '  "^n 

«  Chnftian      „  ^le 
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«rown  of  <c  Chriftian  MajcAy  cedes  and  guaranties  to  his  faid  Brhan* 
Gr-at  Bri-  «  nic  Majcfty  in  ftill  right  Canada,  wirh  all  its  arrvn^io. 

w  cics,  as  well  as  the  ifland  of  C.»pc  I'reton,  ami  all  ilic 
*«  other  iilands  and  coafts  in  the  Gnlph  and  River  of  tSt, 
*<  I^iwrencc.  And  in  general  every  thing  that  dcpcr.ds  ca 
the  (aid  countries^  lands,  iflands  and  coafts,  with  tht  fo- 
**  wcignty,  property,  poflcfllon,  and  all  rights  scqulxd 

by  treaty  or  othcrwifc»  which  the  mod  Chriftlan 
,<f  ,and  the  crown  of  France  have  had  until  now  over  the 
«  f^d  countries,  iilands,  lands,  places,  coails*  and  thdr 
«  inhabitants :  So  that  the  moft  Chri{^ian  Ring  cedes  vd 
,  «  makes  over  the  whole  to  the  faid  King  and  the  croWn  cf 
«  Great  Britain  ;  and  that  in  the  moft  ample  manner  and 
form  without  r^Uriction,  diul  wiihout  any  liberty  to depan 
«  from  the  I'l'd  ccflion  and  gnarnuuy  i;nJ<.r  2jiy  pretence, 
•  <*  or  to  difmrh  Great  Britain  in  the  polTLiFions  above  mco- 
«'  tinned  —  ILs  Britannic  Majcfty  on  his  fide  agrees.  lo  gract 
"  the  liberty  of  the  catholic  religion  to  the  inhabitdiits  of 
"  Canada:  He  will  confequently  give  the  moU  precifc  ar»J 
effc(fhi?l  orders,  that  ItI^  new^    Rcn.rn  Catlinlic  fr.b'Kfh 
may  proA  Ts  the  worlhip  of  their  rc!i<;i*3n,  according  to 
*<^.riu«.  "  the  rights*  of  the  Romiih  church,  fo  far  as  the  Lws  of 
<*  Great  Britain  can  permit — His  Britannic  majeAy  furihcr 
"  agrees  that  tlie  French  inhabitants  or  others  who  bad 
been  fubjtcb  of  the  moft  Chriftian  King  in  Canada^  may 
*<  retire  with  all  f^fety  and  fieedom  wherever  they  ihaU 
think  proper,  and  may  fell  their  eftates  provided  it  be  to 
^*  fubje^ts  of  his  Britannic  Majeftyi  and  buing  away  thdr 
effe^  as  well  as  their  peribns  without  being  reibraincd  in 
'  *f  their  emigration  under  any  pretence,  except  that  of  debts 
*f  or  criminal  profecations.   The  term  lioiited  for  this  ema* 
r  66q  1  "  gration,  (hail  be  fixed  to  the  fpace  of  eighteen  months  to 
^  '      ^  be  computed  (irpm  the  day  of  the  exchange  of  Clie  ra^ 

cations  of  the  prefent  treaty." 
ArtideTtli.  Article  the  ninth — **  The  moft  Cl»rIAian  King  cedes  and 
Ceflionof  t€  guarrantees  to  his  ]>iitajiiiu:  M  .i^.L,  in  tiill  n-ht  the  ?i- 
f,f.  t}^^  '*  lands  of  G?cnada,  with  th<:  L.^ih-  uipuiations  .a  l^vour  of 
Xin^  of  **  the  inhabitants  oi  this  colony,  iiiltried  m  tlic  fourth  arti- 
Great  Bfj-  €t  cle  for  tbofe  of  Canada.  And  the  partition  of  the  if- 
*****  *«  lands  called  Isicutral  is  agreed  and  fixed;  fo  thatt]»ofcof 

««  St.  Vincent,  Dominica,  and  Tobago,  Hiall  remain  in 
"  "  fuli  ri'jht  to  Great  Britain,  and  that  of  St.  I>ucia  fiiail 
be  delivered  to  France:,      enjoy  t/ie  fame  llkcwifc  ir.  full 
"  right.    And  the  high  contra^ing  panics  guarranty  ili^ 
partition  fo  (lipulatccL" 
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And  the        afefdaid  upon  their  oaths  afbrefaid  further  Proclaim- 
ed, tbat  his  Majcfty,  bv  his  royal  proclamation  bearing  date 
IS  Weft  :n  in  Iter  the  7th  Jay  of  0(fkober,  1703,  ciiiK>iii;it  other  uh- 
iii'mgs  declared  as  follows,  "  And  whereas  it  will  greatly  tain,  7th  uf 

*  contribute  to  the  fpcedy  fettling  our  laid  new  joveninient, 

"  lii^t  our  loving  fubject^  flioyld  be  informed  of  our  pater-  n^fiiig^^^ 
"  nal  C2r.*  for  the  fecurlty  of  the  liberties  and  properties  of  j^iflritlve  a£» 
*•  ihok  who-are  and  ihall  become  inhabitants  thereof  i  we  i'-'^  '^^h' 
«  have  thought  fit  to  pubUIh  and  dedawf,  by  this  our  pro-  ^^^^^ 
<l  cbautkm,  that  we  have,  in  the  letters  patent  under  our  cvcnmftaiw 

*  |reat  ieal  of  Great  Britain,  by  which  thefaid  governments  cciof  the 

■  m  conftimted,  given  exprefs  p(»wer  and  dir»ftion  to  our 

M    r  1.       ^o'l        »        r   r  vcrnrnrnti 

^  governors  ot  our  laid  rolonies  rcipcccively,  that,  lo  icon  as  ^yjn 
l^thcftatc  and  (.ircunM Varices  of  the  iaid  colonics,  will  ..  L.iit  roit;  and 
^  therof,  they  llull,  widi  the  advice  and  coniCTU  of      nicm-  'hat  "JJ^J^ 

■  bos  of  our  council,  rummon  and  call  general  .illl'mMif*;  ^vith-  ^^u,^. 
I^inthefaid  government  refpecttvely,  in  fuch  manner  and  habiting  or 
p  farni  ^is  aicd  and  directed  in  thoie  colonies  and  provinces  rcfortinjr 

*  in  America,  which  arc  under  oor  immediate  r^ovemment.  * 
»  —And  we  have  alio  given  power  to  the  faid  governors,  ,1  prot^c- 

vkh  the  conieiit  of  oor  faid  councils  and  the  reprefenta-  tion  for  the 
^tiw  of  the  people,  fo  to  be  fiimmoned  as  aforcfaid,  to  ^'^-j'^j  ™^"^ 
Psnke  conftitutions  and  ordain  laws,  (bitutes  and  ordi-  ^^{^Vof  the 
imnces,  for  the  public  welfare  and  good  governnuiit  of  Lws  of 
f « ir  faid  colonics  and   of  the  people  and   inhabitants  England; 

thereof,  n<  near  as  may  be.  agreeable  to  the  laws  of  En-  J^^^^J^^ 

gLind  ami  unfl^r  fvich  regulations  rnd  reftrictions  as  arc  tionof 
**  lUoi  in  other  countries.    And  in  the  mean  time  and  uji-  whkh 

til  foch  AiSunbUes  can  be  caUed  as  aforefaid,  aU  perfons  •^^^'^^ 
^  inhabiting  in,  or  reibrting  to  our  faid  colonies,  may  con*  Jj^f^  to  ^ 

fide  in  our  royal  proto£tion  for  tlie  enjoyment  of  the  be*  cn&ed. 

P Befit  of  the  laws  of  our  realm  of  England  :  for  which 
parpofe  we  haye  given  power  under  our  great  feal  to  the  go- 
f  vcmonof  our  faid  colonies  refpccTtively  to  erctfl  and  con* 
pteutc,  with  the  advice  of  our  faid  coimrils  rclpCil^Hvcly 
r  courii  o£ Judicature  and  public  jufticc  within  our  laid  colo- 
f?  nic$,  for  the  hearing  and  determining  all  caulcs  as  well 
criminal  ?s  civil  accordin^j  to  law  unci  rqnity,  and  as  near 
**  as  may  be  agreeabic  to  the  laws  of  England^  with  liberty  t       I  ^ 

((» ;dl  perfons  who  may  think  thcmrdves  aggrieved  by  the  * 
1^  ftitpces  of  fuch  courts  in  all  ctvU  caufes  to  appeal,  un- 
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df r  the  ufual  limitations  smd  rQilrlSkionsj  to  us  iii  our  pri* 
vy  council." 

ProfhMi'  And  the  jurors  aforcfaid,  upon  their  oith^  :kforcraid,  f  ir- 
^^^j^  thfr  fny — That  liis  Maictty  by  his  royal  procMmation  bearing 
^764,  dc-  ^^^^  Wcfi  r  ir'tcr,  the  26th  day  of  Mirr^i  1764,  amongft 
darinea  Other  tilings  did  alio  declare  as  foliowi,  ♦*  WiiCTeas  we  iia\T 
4<m4^for    **      ^  ^'^^  conQdcration  the  great  beneiit  that  wiU 

the  divrtion  "  *'*'^*^  commrrcG  of  our  kingdoms  and  the  inter^ft 

of  the  if.  "  of  our  fubjcfhi  from  the  fycedj  fettlcmcnr  of  the  \U 
Uni  rS  u  lands  of  Crensubi  the  Grenadines,  Domiiiica,  Si.  Vii- 
B^c^hto  '^'^'^  TohagOt  wc  do  therefore  think  fit,  with  the 

proper  pa-  *^  advice  of  oar  privy  council  to  iiTue  this  our  royal  pro- 
ri/hes  apd  if  clamatioii,  to  publi(b  and  declare  to  our  loving 


that  we  have,  with-^tbe  advkc  of  our  iaid  privy  cctiac3| 


dirfric" 

vTding  For  ^*  gjven  the  neceilvy  powers  and  direfUons,  iar  an  inune* 
the  more  diate  furvey,  4nd  dtvifion  into  proper  pariihes  and  diA 
lieneficiU    v  tr\Q»,  of  fiich  of  tSie  faid  iflands  as  have  not  hitherto 

t'^hl'rlidfr.     ^     furveyed  and  divided.;  and  for  laying  ont  fadh 
Und,  <i.c    **  lands  in  the  faid  iflands  as  are  in  our  power  to  difpoie  of 
-     into  allotments  for  plantitions  of  di^crent  llze  and  cx- 
«*  tcin,  accoruing  as  tiic  nature  of  the  land  ihall  be  mrtrt 
•<  or  Icfs  adapted  to  the  growth  of  fugar,  coifce,  co^^a, 
•*  cotton,  or  other  iriicles  of  beneficial  culture ;  rclcrvmg 
"  to  us,  our  heirs  and  fucceflbrs,  furh  j^rts  oi  lUc  faid 
illanJs  as  Oiall  be  ncccfTary  for  rrccHng  for  titi  rat  ions 
thfrrnr;,  ^nd  for  ill  other  rniiitary  purpofcs ;  for  ^;lcbcs 
ror  mini  Iters,  allotments  for  ft  hool-maiters,   for  wood- 
«  lands,  h«gh-roads,  and  all  other  public  purpofcs :  And 
"  alfo  referving  fuch  lands  in  our  iflands  of  Dominica  and 
St.  Vincent,  as  at  the  time  of  the  furrendcr  were  acd 
«<  fliil  are  in  the  pofTcflion  of  the  French  inhabitants  of 
the  faid  iflands  }  which  lands  it  is  our  will  and  plcafure 
fhould  l>e  granted  to  fuch  of  the  faid  inhabitant!  as  lhall 
*^  bf  inclined  to  accept  the  fame  upon  kafes  for  terms  ^ 
folttte,  or  for  renewable  terms  upon  certun  conditions, 
«  and  under  proper  reftri^tions.   And  we  do  hereby  Iar* 
^  ther  publiih  and  declare,  that  the  aQotmcnts  for  pbnta- 
x<<  tions  in  our  iilands  of  Grenada,  the  Grenadines,  To- 
«i  bago,  and  St.  Vincent,  ihall  contain  from  one  huDdred 
to  three  hundred  acres,  with  fome  few  allotments  in  each 
«*  idand  of  five  hundred  acres ;  and  that  the  allotments  in 
«      our  ifland  of  Dominica^  which  is  rcprrfcnied  to  not 
**  fo  well  atlaoted  to  tlie  cultlv.vuon  of  fiitiar,  and  which 
««  firom  its  iituation  rct^uirci  in  policy  to  be  well  peopleJ 
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v>  \i\\  white  inhabitants,  fliall  be  in  general  from  fifty  to 
•<  -in  hundred  acrci. —  That  each  purcu.irer  of  )jik1s  which 
**  have  been  clcirrJ  and  ir.iorovcd,  ihdl  within  the  fpice 
•*  of  three  njonih:*  from  ilic  date  ot  the  grant  fettle  and 
«c  confb.ntly  kee{>  upon  the  lot  piirchafcd  one  white  man  or 
two  white  women,  lor  every  hnndred  acres  contained  in 
the  r^id  lot,  and  in  dclauk  thereof  fliall  be  fubject  to  th? 
^*  payrr.jnt  of  20!.  per  annum  tor  every  white  woman,  and  £  6dz  J 
'*  40I.  per  n/wt/m  for  every  white  nun,  that  lhall  be  want- 
«*  ing  to  complete  the  number,    Tliat  the  purchafer  of  on- 
•*  cleared  lands  ihall  clear  and  cultivate  one  acre  in  every 
**  twenty  in  each  year,  until  half  the  land  fo  piirchafed  {hail 
be  cleared^  and  in  default  thereof  (hall  pay  ql.  per  ontium 
for  every  acre  not  cleared  puri'uant  to  fiich  condition.  And 
fuch  purchafer  (hall  alfo  be  obliged  to  fettle  and  con- 
ftaotlf  keep  upon  tfie  lot  ib  purchafedj  one  white  man  or 
two  white  women  for  every  hundred  acres  as  the  lame 
IhaU  be  cleared.   That  each  purchaier^  befides  the  pur* 
chafe  moneyi  fhall  be  fubjedt  to  the  payment  of  an  aiw 
nual  quit-rent  to  us,  our  heirs  and  iuccedbrs,  of  fix-pence 
per  acre,  under  the  penalty  of  5I.  per  acre  upon  non- 
payment  thereof.    Such  quit-rents  in  the  cife  of  the  pur- 
**  chafe  of  clrareii  Liixls  to  commence  from  tlie  date  of  the 
**  grant,  ar.d  the  firl^  jpayment  to  he  made  at  tb.c  expiration 
of  the  fir fc  year  ;  and  in  cafe  of  tlie  pMrchafcof  the  un- 
cleared  land?,  fuch  qiru-r?nt>  to  commence  at  the  exptra- 
*♦  tion  of  twelve  monihs  irom  the  time  e.Kh  ncrc  is  cleared. 

That  in  calc  ot  failure  in  the  payment  of  the  purrhajc 
H  money  in  the  manner  a^ovc  directed,  the  purchafer  lhali 
**  forfeit  all  right  to  the  lands  purchaied." 

And  the  jurors  aforcfaid,  upon  their  oaths  aforefaid,  fnr-  Letter;  pa« 
tber  fay,  That  his  Majelly  by  his  letters  patent,  under  his  9^ 
writ  of  privy  fcal  bearing  date  at  Weftminfler,  tlie  9th  day  "^^P*^^* 
of  April  1764,  appomted  Robert  Melvilie^  Elq;  Captain  poiotiii^ 
General  and  Governor  in  Chief  in  and  over  the  tfkuids  of  Kxhcn 
Grenada*  the  Grenadines,  Dommica,  St.  Vincent,  and  ^J^J'^j)'^  * 
.Tebagoy  in  Amcnca ;  and  of  all  other  iflands  and  territories  ve?nor^ 
adjacent  thereto :  Which  faid  letters  patent  are  as  follows.**  Oreii24i«* 

George  the  third  bf  the  grace  of  God,  of  Great  Britain, 
^  France  and  Ireland,  King  defender  of  the  faith,  l^c.  To 
our  truftee  and  well  beloved  Reheri  MMlie^  Efq-,  greet* 
ing:  Whereas  we  ^d  by  our  letters  patent  under  our 
«<  great  feal  of  Great  Britain,  bearing  date  at  Welbninflter, 
•*  the  4th  day  of  April,  in  tlic  hril  year  cf  our  icigii  er  n- 
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AiriTic  and  appoint  Charles  Phtfjldy  Efq;  C2pt:i!n-GcTie- 
ral  and  Go\Lrnor  in  Chief  in  anii  over  our  iilimis  of 
Barbadocs,  St.  Lucia,  Dominica,  St.  Vincent,  Tobago, 
and  the  rcA  of  our  iflands,  colonies  and  plantations,  in 
America,  commonly  called  or  knpwu  by  the  name  of  our 
Caribbce  iilands,  lying  and  being  to  the  windward  of  Gita- 
daloirpc,  and  which  then  were  or  after  ihouiJ  b:  under 
our  iubje^ioM  a  ..1  government,  during  our  will  and  pica- 
fuF€|  as  by  the  faki  recited  letters  patent^  relation  beis^ 
«  thereunto  had,  'may  more  fully,  and  at  large  apjKir; 
f  <  New  know  you  that  we  have  revoked  and  detennmedy 
«  and  by  thefe  preients  do  revoke  and  determiney  (uch  part 
and  ib  much  of  the  laid  recited  letters  patent*  and  every 
claui^y  ;uticle  and  thing  therein  contained  as  rdatcsto 
or  mentions  the  iflands  of  St.  l<ucia,  Dominica^  St*  Vm- 
•*  cent,  and  Tobngo.    And  further 'know  you,  that  we, 
L  ^^3  3  **  rcpoling  Ljpccial  irult  z:\d  conluience  in  the  pruacr,Cwi» 
courage  and  lovv.hy,  oi  you  the  laid  ll.Ur-t  Mr/vi/iff  of 
•*  our  tljX^ciat  grace,  rertai::  hnowledgc,  and  mcer  motiortt 
**  liavc  thnn'^ht  fit  to  coihuiuic  and  appoint,  and  by  thefe 
**  prefcnts  Uu  roiuiimic  and  apjx)int,  you  the  faid  R:kri 
**  Mtlvu'e  10  ]>c  our  Captain-General  and  Govrmor  in  Chief, 
in  and  oyer  oiir  ifi  inds  of  Grenada,  the  Grenadines, 
*'  Dominica,  St.  Vmccat,  ai v-1  Tohrtgo,  in  America,  and  of 
all  odicriilands  and  territories  adjacent  thereto,  and  which 
**  now  are  or  h  rctofore  have  been  dependnnt  thcpcupoo. 
^<  And  we  do  iicreby  require  and  command  you  to  do  aad 
execute  all  things  in  due  manner,  tliat  (hall  beloog  to 
cc  yotir  faid  comman4t  and  the  trud  wc  ha\'e  repoied  in  you 
**  according  to  the  fevcral  powers  and  dire^lions  granted  or 
*•  appointed  you  by  this  preient  comQuffioa*  and  the  in- 
**  (faru£ti<>ns  and  authorities  herewith  given  to  you,  or  hf 
fuch  further  powers,  inflruftions  and  authorities,  as 
{ball  at  any  time  hereafter  be  granted  or  appointed  you, 
.      under  our  lignet  and  llgn  manual,  or  by  oar  order  in  our 
*•  privy  council,  and  according  to  ju^h  rea&nabie  laws  and 
<<Jlatutcsa$  ftiaW  hereafter  be  made  and  agreed  upon  by 
'       ■  *«  you,  with  the  advice  and  confent  of  the  coimcil  md  af- 
•*  ibnilil/  of  the  ili^riJ.s  .inJ  piaiii.itions  iindLT  your  eovcni- 
«<  mcnt,  la  fucli  manner  and  foiai  as  is  herem  ai*cr  cx- 
l  o^oycni  ««  preiTed.    And  our  will  and  plealarc  is  that  you  the  faid 
iccordjng       j^j^^.^  M^hiHe        after  the  pubUcatiou  of  thefe  our  let- 

to  hts  in-  1     r         I  •  r  M  r 

ftrudionr,  *  tcr«  r..trnt,  and  utter  the  appomtmcnt  ot  our  coLiuril  for 
and  uc  cu  J-     our  laid  iilands,  m  iuch  uuiuact  lUiU  furm  as  upiXti  r*H^:l 
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in  the  inl"triiflions  which  you  will  herewltli  receive,  in  rcafouaI>lc 
the  fn-i\  nVice  take  the  oaths  appointed  to  he  taken  by  an  ^^J^^j**"^ 
**  a,£t  pafTeJ  in  the  Hrll  year  of  the  reign  of  Kiiij;  Gt-jr^e  wiihthe 
**  tKe  fir ll,  entitled,       An  a£t  for  the  further  fi-ciiriry  ot  advirrand 
**  iVT  M^tV-'s  perfon  rnd  government,  nnd  the  lucceffion  of 

ih.c  crown  in  the  heir*  of  the  late  Princely  Sophia,  being  ami  aiCrm- 
**  Proteftants ;  and  for  extinguiihing  the  hopes  of  the  pre-  bly. 

*  *  tended  Prince  of  fi^aks  and  his  open  and  fecret  abettors 

*  *  As  alio  that  you  make  nnd  fubfcribe  the  declaration  men- 

*  ^  tioned  in  an  a6k  of  parliament  made  in  the  2 eth  year  oF 
**  therdgnof  King  Ckarfes  the  fecond,  intitlecf,  *  An  a£t 

*  *  for  preventing  dangers  whkh  may  happen  from  PopiOi  re* 

cufants.' — ^And  Itkewiie  that  you  take  the  oarii  ufually 
takoi  by  governors  in  the  other  colonieS|  for  the  due  exe-- 
cution  of  the  office  and  tnift  of  our  Captain-General  and 
Oovernor  in  Chief  in  and  over  our  faid  iihnds^  and  for 
the  due  and  impartial^  adminiftration  of  juftice.— And  far- 
*f  ther  that  you  take  the  oath  required  to  be  taken  by  the  go- 
vernors  of  the  plantations  to  do  their  iitmofl,  that  the 
fcveral  laws  relatinj;  to  trade  and  the  pLmtations  be  duly 
obfcrvcd;  v.aicli  laid  o.'.tlis  .ui'i  J  m  I jrcitioii  our  council 
*f  of  oar  fuid  ifl^nds,  or  iia^  ilu  cc  ot  ihc  members  thereof, 
•*  have  thereby  iall  power  and  authority,  and  arc  required, 
to  tender  and  adminifter  to  you :  And  in  your  abfence 
to  our  Licmenant-Gencral  of  the  faid  iflands,   and.  to 
our  ijicuteir^nt-Gov'^rnors  of  e  ich  of  or.r  faid  illands  ref- 
peftively,  the  f^iid  oaths  mentioned  in  the  fiid  a<5l  intitled, 
*  An  acl  for  the  further  fecurlty  of  his  MaieUy's  perfon  and  [  ^^4  i 
government,  and  the  !bcccflion  of  the  crown  in  the  heirs 
of  the  late  Princefs  Sophifly  being  proteftants,  and  for  ex- 
^  tinguiihing  the  hopes  of  the  pretended  Prince  of  WaUs^ 
and  his  open  and  fecret  abettors  •/  As  alfo  caufe  them  to 
^<  make  and  fublcribethe  aforefaid  declaration,  and  to  admi- 
nifter  unto  them  the  ufuai  oaths  for  the  due  execution 
of  their  places  and  tru(ls.-^And  we  do  further  ^ive  and 
grant  unto  you  the  iaid  Robert  Melville^  full  power  and 
authority  from  time  to  time,  and  at  any  time  hereafter, 
by  younelft  or  by  any  other  to  be  authorized  by  you  in 
tiuft  behalf,  to  adminifter  and  give  the  oaths  mentioned 
•*  in  the  iaid  aft,  for  the  further  fecurity  of  his  Majefty's 
**  peribn  and  gc  vemmcnt,  and  thcfucccffiori  of  the  crown 
in  the  heirs  of  the  late  Princefs  Sophia ^  being  Protellants, 
and  for  extin^uifhini;  the  hopes  of  the  prctcnileti  Prince 
^  c£  iVala'f  ^iilJ  lua  u^cn  and  iccret  abettors,  to  ad  aud 
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every  foch  perfiwi  and  psrfons  as  you  fliiU  think  tir,  wb^ 
«  flull  at  any  time  or  times  paf^  into  any  oi  ow  iiud  if- 
*f  lands,  or  ihaQ  bs  reiidcnt  or  abiding  there 

And  wc  do  hereby  authpri^e  and  impowCT  you  to  kcq> 
andufe  the  public  feal,  which  will  be  herewith  cidivcrcd 
**  to  you,  or  (hall  hereafter  be  fent  to  you,  for  fcalbg  all 
* « things  whatToever  that  Hull  pad  the  great  feal  o£  our  iaid 
iOand. 

TtmtTiad  u  ^^ki  nT?  do  hereby  give  aiid  grant  unto  you  the  (aid  Ro^ 
^■!hl^ir  "  power  and  authority,  with  the  advice 

acivicc  of  "and  confcnt  of  our  fatd  council  to  hz  appointed  as  afote- 
romicil,  as  <<  faid,  as  foon  as  the  firuation  and  circumfHnccs  of  oar 
fnoii  ascir-«(  jil^.nJs  under  your  cavemnicnt  will  admit  thereof,  and 
(hdl  adrair,  when  iiuu  ottcii  as  nccu  iiiaa  require,  to  luinuion  an  J 
and ab of;cn  «  call  general  alTemblics  of  the  freeholder:;  and  phnicrs 
as  Deed  ■w);iitlv  or  icveraliv  withiti  any  of  the  iflauds  uiuler  vour 
quire  to  government,  in  Inch  manner  as  you  in  ymtr  difirciion 
cr.l!  ^rr.r-  **  ih '.11  jutige  mou  propcr,  or  according  to  iuch  rurther 
ral  aifcm-  '  ct  powers,  iuftiiiviion  f>r  authorities,  as  fhall  be  at  nnr 
hlie».        4j  ^-^^^  hereafter  granted  or  appointed  yoj  under  our  ll^nd 

**  and  lign  manual,  or  by  our  order  in  our  privy  ronnciL 
p,,r„^,         u  And  our  will  and  pieaiure  is  that  the  pcrfons  thercuporr 
)  ''tht'     ^"^-^  elei'ted  by  the  major  part  of  the  AeeholJers  of  the 
maj«'^  part     rerpective  pnrtihes  or  prccin-ctej  and  fo  returned,  ihill  be- 
of  the  fwe-    fore  their  lining  take  the  oaths  mentioned  in  the  faki  a^t 
holders  to   cc  intitled,  *  An  a£k  /or  the  further  fecurity  of  hia  MajeK 
'  Jtr^Lc  **       pcrfim  and  govemmeat^  and  the  fucceffion  of  the 
^    "  «c  crown  in  the  heirs  of  the  late  Pk-inccls  Sefifia^  being  Pro-i 
*t  teilant9,  and  for  extinguilhing.  th^  hopes  of  the  pretended 
Prince  of  Wales'^  and  his  open  and  fccrct.  abettors  As 
alfo  make  and  fubfcribe  the  afortmentioncd  dechmicn^ 
^  which  oaths  and  declaration  yon  fliall  commiiBonate  tit 
perfons  under  thfc  public  (cal  of  thofe  our  iilands  to  ten- 
•«  cler  and  aJiivniiter  unto  them:  And  until  the  l^^nc  fhall 
C  665^  I  •*  be  fo  taken  and  rubltribed,  no  p'*rlun  lhall  he  eapabie  of 
^ndihcn        fittiuj^,  tbouqh  elciSled.    And  wt  du  hLi\  . jy  dechune,  tluit 
^*'*1iaUfi  perl  bus  lo  elected  and  quali  hed  fhall  be  caiJrd  *ijid 

*U(>*l>c  '  deemed  the  aiVembly  of  that  iflaivi  within  which  they 
called  and  **  lh:tH  He  chofen,  or  the  alTemblv  of  our  faid  i/lands  in  ur- 
tltcmcd  the  <<  neial.  And  that  you  the  faid  Robert  AfelvUhj  by  and 
ti^'Snd^  wi:h  the  advice  and  content  of  our  faicl  roimcil  and  af- 
or  i\,t  a.-'  **  fem!>ly  or  afl'cmblies,  or  the  major  part  of  them,  lhall 
fc.ubiv  of  '(  liave  lull  power  and  authority  to  make,  coaihtute,  and 
th.  fiki  f-  g|^.^i^iIl  ia\ys^  Ibuutes,  .and  ordinances ,  for  the  pubHc 
nr!^.  Tiw  *^  tx-'^t^t  Welfare^  and  good  government  of  our  iaid  iilands, 
gov.n.tr  ,      « jutntiy 
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julntlvr  or  fcvci-allv,  .^rA  of  the  people  and  ialubltants  »i  rcmn- 

tiKTcof,  and  fucli  oiiicrs  us  fliall  Fv-ibrt  tlit-reunto,  ami 
♦*  for  the  benefit  of  us,  our  heirs  and  fuccLliurs.    "Which  ivmi'iyor 

faid  laws,  ft'.>tii;c^,  and  ordinances,  are  not  to  be  r^pug-  a^remhlics 
•*  nant,  but  as  near  as  may  be,  atjree'.ihJr  to  the  hnvs  and  fta-  ^^^^ 

tntes  of  this  our  kingdom  of  Great  J>ritain.  Provided,  nl^J^fla^.^ 
*'  tfjat  dli  iiich  laws,  iTatutes,  and   ordinances,  of  what  forthelaiA 

nature  or  duration  Ibcver,  be,  within  three  months  or  fil^infis 
«•  Iboncr  after  the  making  thereof,*  tranfmittcJ  to  us,  un-  [^JJ^^^jjJ^ 

*  ^  der  our  leal  of  our  faid  iilands,  f  ir  our  apj>robation  rr  dif- 

*  *  allowance  of  the  faiuc ;  as  alfo  duplicates  thereof  by  the 

next  conveyance. 

And  ia  cafe  atiy  or  all  of  the  faid  Ixvn,  (latutcs,  aii<l 
ordinances,  not  before  confirmed  by  u«,  (liall  at  any  time 

^<  be  difallpwed*  and  not  approved,  and  fo  iijriiiticd  by  us, 

«*  onr  heirs  and  AiccefTors,  under  their  fignet  or  fign  ma* 
niia!,  or  by  order  of  our  or  their  privy  council^  unto 
you  the  faid  RoBeri  Melville^  or  to  the  commander  in 
chief  of  the  faid  iflands  for  the  time  being,  then  fuch 
and  fo  many  of  the  faid  laws,  (larutcs,  and  ordinances,  ■ 
as  fliall  be  l"u  diullowed  and  not  approved,  ihall  from 

**  thenceforth  ceaic,  determine,  and  become  utterly  void 
aful  ui  no  clictk,,  aiiy  tUiz^g  to  the  contrary  thereof  not- 

«  v/ithflanding. 

'*  And  to  the  cndtliat  nothing  nny  b  *  ;^  tGcd  or  don-'  hy 

**  our  faid  cnnrcil  or  aii'/mhlies  to  tlic  prejudice  of  us,  our 

**  licirsand  iuccelTbrs,  \vc  will  and  ordain  that  you  the  faid 
Robert  Meiviiie  Hiall  have  and  enjoy  a  neg  ative  voice  in 
the  making  and  palTnig  all  laws,  (latutcs,   and  ordi- 

•*  nances,  as  aforefAid..  And  that  you  fli  ill  and  miy  like- 
wife,  from  time  to  time,  as  you  Giall  judge  necriTary, 

«'*  adjoum,  prorogue  jtn*  difiblve,  ail  general  ailcmbllcs  as  / 
afurefaid.** 

And  the  jurors  aforcfaid,  on  thdr  oaths  aforefaid,  far- 
tlicr  fay.  That  hi»  Excellency  Rohert  MehiUet  i^f<l>  arrived  MeWiUeiii 
in 'Grenada  on  the  fourteenth  of  Decemher,  ^764,  and,  in  Grenada  14 
coorfequence  of  the  laft  mentioned  letters  patent,  took  up-  f^^-^^^^^^*' 
o!i  him  the  government  of  the  fame,  and  of  the  other  if-  ^"^J^nJcof 
lands  therein  named.    And  that,  in  confcqucnce  of  the  the  letter* 
lift  m-'utioncd  leiiers  patent,  a  meeting  of  the  ♦  governor,  patent  a 
counv  ;i,  and  afibmbly  of  the  U'ld  iiland  uf  Grenada  w»  ^^'^f.J: 
Llierc  in  tlve  latter  aid  of  ihc  year  j  765. 

nor,  coun- 
cil, and  if" 

fcmbly,  held  In  the  bttcr  end  of  the  year  1765. 

[  •666  ] 

And 
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His  Majcf.  And  that  his  Majcfty,  by  his  letters  p:itcr.t  under  the 
cy  t  letter*  grc9t  fcal  of  Great  Britain,  bearing  date  at  Wefhnmibr  ^ 
-"^ioih  ^etltielh  day  of  July,  in  the  fourth  year  of  h  IS  retgDf  and 
oi  July,  in  the  year  of  our  Lord  1 764,  did  order,  drsc£k  and  <Ji>pint, 
or-  that  an  impoft  or  cullom  of  four  nnd  iihalf  pfr  r*nt.  in  fpock 
<Jcrmgajid  fhould,  from  -.iuA  after  the  20th  day  of  September  :hcn 
•n  impoi"  ^^^^  trill umg,  be  raiiCd  and  pa;d  to  his  l\cirs  aiut  jucccuon, 
orcuf^orn  for  anii  upon  nil  dcul  commodities  of  the  growth  and  pr^ 
o(  four  and  d^jce  of  the  faid  iillnd  of  Cireaada  that  ihouid  be  Ihippcd 

lUL^^il^'^  off  from  the  fame,  in  lieu  of  ail  cr.ftoms  and  inipod  duties  to 
cent,  in  ,  .  ■•  t       ■  !• 

fpeciti  for   that  time  collected  upon  goods  ;ni|x>rted  and  exported  nttO 

every  huB*  and  out  of  the  faid  ii]and,  ander  the  authority  of  Lis  moft 
tlhht  II  Majefty.    Which  faid  letters  patent  are  in  the 

0:1  li;  dc«d  ^o"^^  following:  "  George  the  third,  by  the  grace  of 
commodi-  God,  of  Great  Britain,  France  and  Ireland,  king  dc- 
ticsofthe  «  f-ndcr  of  the  faitli,  bV.  to  ^.1  zc*  whom  thde  prcfciits 
thc^i£irti  "  come,  greeting:  Whereas  a  certain  iinpoir  or  .  ufiom 
rf  Grena-  of  fonr  pound«^  and  an  half  in  fpecic  for  every  iiundrcd 
da  th?t  c<  weight  t>f  the  commodities  of  the  growth  and  produce 
fliriid^aff  "  Barbadoes,  and  of  the  Leeward  Car- 

fromOie  ribbce  iil^mds  in  America,  (hipped  off  from  the  famei  or 
fame,  in  **  any  of  thein|  is  paid  and  payable  to  us,  our  hein  and 
lieu  nf  nit  f(  fucceflors  \  and  whereas  the  iiland  of  Grenada  was  coo- 
impotts "  qucrcd  by  us  during  the  late  war,  and  has  been  ceded 
before  col-  and  (ecured  to  us  by  the  late  treaty  of  peace ;  and  wher<^- 
leAed  up-  <<  as  it  is  rcafonable  and  expedient,  and  of  importance  to 
on  good*  f(  other  Sugar  iflaiids,  ih.u  the  like  duty  IhoulJ  ukt- 
and  export-  pl^icc  in  our  faid  idand  of  Grenada ;  wc  have  thrjught 
cdundrr  *«  Ht,  and  our  rovul  will  .ind  pV^fiire  is,  And  wc  do  licrtbv^ 
riT  th«  "  virtue  of  our  prerogative  royal  order,  direct  and  ap- 
Frlnch  *  **  point,  that  an  impoft  or  cufiom  of  four  and  an  half /ir 
Kii  g.  cent,  in  fpecie  ihall,  from  and  after  the  29th  day  cfSep- 
']  he  letten  u  tember  next  enfuing  the  date  of  thefe  prcfents,  be  raited 
nit  in*^^  tiut  "       P^*^  ^^"^       fucccflbrs,  for  and  upon  aD 

inch  jmpor.  **        commodities  of  the  growth  or  product  of  our  (ni 

i»  paid  by  «  illand  of  Grenada  that  ihall  be  fhipped  off  from  die 
Burbadoe* 

«nd  the  I^eeward  illands  of  America  $  and  reciting  eonqneft  of  Otmda,  odtk 
ceffion  thereof  hj  the  peace  of  ParU;  and  that  it  isrcafonaUe,  etpedirnr,  and  of  ia> 
portancc  to  the  other  Sugar  iHan.!-,  xh-x^  f.hc  like  flmrki  take  place  on  the  iiland  of  Gre- 
nada, and  app)ii!tinjr,  as  a!}»)vc  ict  l(nth,  and  un<lcr  chin*  of  the  prcro^tivc  ropt 
ail  impofl  of  four  aiul  uii  h.ilf  pt-r  cent,  in  fpecie  forestry  hundred  weight  ol  dcid  co«>« 
inoditics,  tiie  produce  oT  tile  iiUod,  of  Grenada,  that  fhkll  be  (hipped  off  tro:n  dicckx, 
in  lica  of  &!!  cullons,  &.c.  a*  above,  to  be  coUeded  and  paid  in  ftfdi  naoafX  aol 
means,  un  l  under  fuch  |kenalttei  and  forfeiturvi,  at  in  the  iibnd  of  Barbadoei  tailla 
Leeward  tAandi- 
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(.'.rrie ;  in  lieu  of  all  ciif^oms  and  iin:)')ll:  dii^ics  hiili€rtf> 
'*  coUcclcd  upon  goods  iia|Xirted  and  exported  into  and 

out  of  the  laid  iflaiid  under  the  authority  of  his  moft 
"  Chriftian  Majefty :  And  that  the  fame  lhall  be  collected, 
and  kvied  in  fach  manner  and  by  fuch  means,  and 
^  vder  fuch  penalties  and  forfeitures  as  the  faid  impcft 
^  «^€%l(kHD  of  four  and  an  half  per  cent,  is,  and  may  novr 
l*  becolie<£t::d«  paid,  and  levied  In  our  faid  iiland  of  Barba« 
^  docs,  and  our  faid  Leeward  iflands. 

ArA  WL-  do  hereby  rt-quirc  and  command  the  prv:ront  £  ^(^j  -j 
^  I'ovr-rnor  or  commander  Li  chief,  and  t!ic  ^■ovoruor  or  «  . 
"  cooiaiander  in  chici  ror  tlir  tunc  briO;;,  and  tiic  omcers  ing  th-  ^ 
"  of  our  cu  flonis  in  the  laid  iiiand  of  Grcnadat  now  and  vcrnor  and 
"  lMrcaiter>  for  the  time  being,  and  all  others  vrhom  it  J',^''^''* 
«  may  coaccm»  that  they  do  rol'pc\:t;\  c!y  t.;!:e  care  to  col-  ^^^^ 
^  k£tf  levy,  and  to  receive  the  faid  impoit  or  cii(lom»  ao  aad  kereaf- 

Cconiittg  to  our  royal  will  and  plcafurj,  fi^ulSeJ  by  tliefc  ter.fortht 

•      "  '  and  receive 

-  ^  the  laid  inipoil. 

And  '.vhcreas  a  poll-t:;x  was  k  vied  And  p.i'ki  by  the  in-  And  ap* 

*  habitanrs  of  our  faid  ill.iijd  of  Grenada  wiiiin  i:  was  r.a- 

"  J.T  fabjeCtion  to  his  mnii  Chriflian  Majcdy,  it  is  our  nuan:c  of 
"  r  jy.il -.vill  and  ploafurc  iirat  fuch  poll-tax  as  was  .levied,  the  poll- 

colicctcd  and  paid  by  the  iuhabltauts  of  tlie  fuid  ifland  ^^^paiJ^y 
f*  whiht  it  was  under  fubjtal').!  to  his  moft  Cliriftian  Ma-  '^^^^^^^f"' 
jefty,  fball  be  continued  therein  during  our  royal  will  OfVDuU 
ad  pleafurc  ^  and  that  the  £imc  fiiall  be  coUe^t^d,  le-  ^bile 
Vied,  and  paid  to  us*  our  heirs  and  fuccefloi's,  at  fuch  ^^^j^c- 

ttimzs  and  m  fuch  manner,  and  by  luch  ways  and  means  ^.^.^^^^  of 
nikl  un-lcr  inch  penalties  and  foricitiir-.'s,  and  upon  iu^li  Trance;  to 
[  terms,  an  l  with  fuch  privileges  and  cxcmptioTis  as  the     coUcA- ' 

lime  W  IS  colic  "led,  bvicd,  a  id  nai  .!  wh'V.t  the  faid  ifland 

J  I   .'I-   'v-  L-  ,    /'I  »  r  •    1      and  paid  m 

was  under  luch  Subjection  to  his  niok  i.Unnian  M.^jclry,  fuch  min- 
in  as  much  as  the  fame  arc  not  contrary  to  the  laws  of     an<?  ^y 
«  Great  Britam.  ^"^]^  means, 

ana  v,  ith 

I ,  ftich  penal* 

ar^jforfsluiret,  and  with  fucb  privileges  and  exempliont  at  whilft  !t%va«  under  fuch 
rt'ftiwi ,  in  at  much  a»  the  fime  are  not  coi^trary  to  the  bw«  of  Great  Briuto. 

I  ■     ■  •  • 

[  ^  And  that  the  account  and  number  of  the  inhabitants  And  «n  m* 
mi  Haves  therein  (hall  be,  frotn  time  to  time»  leept  and  ''''""^ 

•  *Bvercd  in  by  fuch  perfon  or  perfcms,  and  at  fuch 

kept  and 

idt  from  ttme  to  time,  in  foch  manner  and  by  fuch  perfons,  and  wlih  fuch  penal* 
lee.  u  when  the  tfltad  WW  in  fiibje&ioQ  to  France,  in  at  modi  u  the  iame  art 
Wtncrary,  at  above* 


•c 
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•*  time  Aiid  times,  nrul  iiUikr  fuch  regulations,  faoft  D-iC, 
"  penalties  and  toriciturcs  rcl'pcdtivciy,  as  and  under  whkli 
*  the  ac  were  taken,  kept  and  delivered  in  durin » ihr 
"  time  the  faid  ifland  was  fiihje^l  to  his  moft  Chr'.flian 
•«  Maicfty,  as  nforefaid,  in  as  much  as  the  iamc  are  Hal 
"  cf>nrrary  to  the  l.nv3  of  Great  Britain. 

**  And  we  do  hereby  require  ami  command  the  prcrent 
cf  governor  or  commander  in  chief,  for  the  time  be.ng»  of 
our  laid  ifland  of  Grenada,  and  the  fevcral  oiiice:»  m  i 
revenue,  now,  and  for  the  time  being,  and  all 
whcni  it  may  concern,  that  they  do  refpcdtively  take  cart 
to  colledlj  levy,  and  receive  the  money  arising  and  to  arife 
**  by  the  faid  tax,  and  to  pay  and  account  for  the  iame  to 
the  receiver  general  and  coUe^or  of  our  caAsal 
in  our  faid  ifland,  for  tlte  time  being,  according  to 
royal  will  and  pleafure  iignified  by  thde  preicnts/* 
Rc^iilry  of    Which  fald  letters  patent  were  afterwards  duly  rrgiftred 
tliefaMIet-  in  the  faid  ifland,  and  were  publicly  announced  by  hit  Et* 
TirlZn  ce"cn7  ""MeM/ie,  Efqj  m  the  month  of  Janmry, 

of  die  (kiii  1 7^5>  immediately  fuccccding  his  arrival  in  the  faid  ifland  of 
fciimjan.  Grcnnda. 

r'mA^Q  T  "^"'^  the  jurors  aforffaid,  upon  their  oath;^  aiorclaid,  fir- 
Am!  the  ^^^^^  *  "^  '^'"'^  t!ic  faid  duty  of  Four  and  ahalf  pcT  cent.  he- 
Jury  find  the  making  of  the  laid  bJl  mentioned  letters  patent, 
dm  btfore  was  and  yet  is  paid  in  the  ifland  of  Barhadoc^,  and  the  Lce- 
5*thc*fW^  ward  Ciribbee  iilands,  in  purfiuuce  or  by  virtue  of  a£bi 
letters  pa-       aflcinbly  palled  in  the  fame  liiands  hereinafter  fct  lorth. 

Ikid  duty  f  f  four  anf!  an  haK  y^r  cent,  vva-^  -nd  yet  is  j-aici  in  the  ifland  '>f  Ra-'^i-^nct 
and  the  Leov^ii  J  ^aods,  in  futiuaiicc  vr  by  virtue  of  adft  oi  aiicmbiy  kcrcmajitcx  u:: 

lurch. 

Ad  oTBuw  And  the  jurors  aforefaid,  upon  their  oaths  afbrefaid,  &r« 
S'pr'i  763  '^^^  Ity  an  aa  of  aflcmbly  of  the  ifland  of  Bsw 

for  fettling*  badoes,  in  the  Weft-Indies,  pafled  in  the  faid  ifland  on  the 

asiopoa    twelfth  day  of  September,   1663,  entitled,  "  Aui  ait  for 
on  the       ((  iv.L[iin^'  an  impolt  on  the  comnuxllties  of  the  j^rowth 
tirs  of"  tht      "'^^  illand,    It  is  amonglt  other  things  recited  oiia  cc- 
gfo>vth  of  a(ftcd  as  follows ; 

that  illand ; 
ledtiogthe 

lErsint  of  Car.  i.  of  the  proprietary  government  of  the  fiudiilaild  of  Barhafiocs  to  the 
Earl  of  Carliflt  ;  ant!  tliat  Car.  2.  had  invcftcd  himfelf  by  furchafe  id  all  the  riphr*  o'. 
the  laid  Farl  in  tlir  fanl  iflantl,  and  had  taken  tht  iflan<l  under  his prOtCi^fiM?,  by 
kt:r  rs  patent  v(  the  iiih  ui  June  ill  the  fame  jfciir  »66,;,  hdd  appcimed  Francis JL«nd  Wifc* 
lou^hhy  lie  P»rham  governor  of  Barfaadoe«,  and  'of  tU  the  CuAhce  iflaadi;  sad 
citing  that  by  virtue  of  the  fa;d  Earl  of  Ckrliile**  patent  divert  goverrort  and  ageon 
were  fcrt  ov«>r  with  aarhority  to  rnaXe  gT-<inr>  to  fwch  pftfDiMf  air  dtfy  AvsIA  tlfllii 
it,  which  they  pel  formed  ;  ukdreciti;!^  the  loh  maoy, 

((  'Whacf 
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Whereas  our  late  Sovereign  Lord  CharUs  the  flrfl,  of 
•*  bidTcd  mcmor;,  ditl,  by  his  letters  patent  under  the 

grc;.t  r-..l  L)f  England,  grant  and  convey  iinto  James, 
«•  Earl  of  CctrliJIt,  and  his  heirs  for  cvvt,  the  propriety  of 
^  this  hland  oiF  Barbadoss ;  and  his  facred  Majetiy  that 

now  is  having  by  j)urchare  inveiled  himfelf  in  all  (he 
•*  rights  of  the  faid  £arl  of  Cdrli/lr,  and  in  all  other  rights 

which  vaj  other  psrfon  may  claini  from  that  patent, 
*^  mf  other,  and  thereby  more  immediately  and  pnrticu* 

larly  hath  *  taken  this  ifland  tmto  his  royal  prote<5Uon : 
•*  And  his  molt  tx-  cil'^nt  M;ije»ly  having,  by  letters  pate  nt 

undL-r  tiv-'  oro^t  leal  of  Juiy^L.iii,  bearing  dutj  the  t  wcirrti 
**  of  June,  in  the  fifLecntA  year  of  his  roign,  appouucd 
«*  his  Excellency  Francis  Lord  U^'iUou^hb^y  of  PayLiKiy  cap- 

tnin  general  and  chief  govemor  of  Bnrh.iJo^s,  and  all  * 

the  Carribbec  ifbnds,  with  full  power  and  aiithorlty  to 
«*  grant,  f  on  firm,  and  afTure  to  the  inhubirants  of  the 
^<  fame,  and  their  heirs  for  ever,  all  lands,  tenements,  and 

hereditaments,  under  his  MajcHy's  great  fral  appointed 

for  Barbadocs,  and  the  reft  of  the  Carribbec  ifbnds,  a$ 

relation  being  thereunto  had,  may  and  doth  more  at 

large  appear. 

And  whereasi  by  virtue  of  the  faid  Earl  of  Carlj/I/s 
patent,  divers  governors  and  agents  have  been  fent  over 
hither  whh  authoHty  to  lay  out,  {ct,  grant,  or  convey 
in  parcels  the  land  witliin  this  ifland,  to  fuch  peHbns  as 
they  (hould.  think  iit|  which  was  by  them,  in  their  re* 
ftxsdHvd  times,  as  much  as  in  them  lay,  accordingly  |ier- 

*•  formed.  And  whereas  many  have  loft  their  grants,  *\vai--  Th«  want 
rants,  and  otlier  evidences  for  the  iliid  land^,  and  ethers, 

•*  by  reaibn  of  the  IjT.uraiiCs:  of  tl.ufe  tiineb,  want  lui/i  i-  couvL-yancc 
ent  and  legal  words  to  create  iulicrhciiicco  tu  ihciii  aiiJ  Iniomc; 

^  their  heirs ;  and  others  that  nevfT  recorded  their  erants  *^ 

^<  and  warrants;  and  others  that  can  inalre  no  proct  or  any  j:c<n:\rtzd 

*'  gnints  or  warrants  they  ever  had  for  their  lands,  and  yet  irrc*?.cTs; 

*<  nave  been  long  and  quie:  polfedors  of  the  Cvjv',  ami 

bcftowed  great  charges  thereon.  And  whereas  the  ac-  jj^||f(*^py(«. 
knowledgment  of  fony  pounds  of  cotton  per  liead,  and  icUion  of 
other  taxes  and  compoiitions  formerly  raifed  to  the  Earl  oth  rs,wi:h 

«*  of  CariiJU  was  held  very  heavy.    For  a  full  remedy  for  ^^^^^^^ 

but  with- 

oat  evidence  cf  title  i  tnd  rccinng  the  irkrowlcd;^m?nt  rf  4-^  ponnJs  of  cot:on,  as  % 
poll-tai,  'A  jth  nthcr  coiri-t;fit:o::i,  r;.?icJ  to  ihr  llarl  of  Cirliflc,  to  h^vc  been  held  ve- 
ry heavy  ;  and,  ft^r  rcnu-  iy  oi  thclc  Icvcml  dclct^A*  ciuiUn^  iOvUiiit/  for  die  righttul 
po^flor»  i»l  Uricj  Wiihiu  the  iilani. 
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^<  all  the  defects  afore  related,  and  quieting  the  po£effioxis 
««  and  fettling  the  tenures  of  the  inhibiiants  of  this  ifiandp 
.      Be  it  enacted  by  his  Excellency  Fr^mcis^  Lord  IFillaug/Uj^ 
of  ParkiVHy  and  his  council,  and  gentlemen  of  the a&m* 
«  bly,  and  l^*  the  authority  of  the  fame,  That,  noctnth- 
'<«  fianding  the  defeds  afere  rehted,  lU  die  now  xigWid 
pofMbrs  of  Iands»  tenements  and  hereditaments,  wkh- 
^  m  this  !fl;ind,  according  to  the  laws  and  cuftoms  thereofi 
•«  niuv  at  all  iiaics  rcpiar  unto  his  Excellency  for  the  full 
if  confirniatiou  of  their  eftatc^  and  tenures,  and  then  and  . 
there  iiiall  and  may  *  receive  fiich  full  confirmation  and 
aflurancc,  under  his  Majefty's  great  leal  tor  this  inland, 
as  they  can  reafonably  advife  or  deftrc,  according  to  the 
true  intent  and  meaning  of  this  a£l. 
And  amuil^     «<  And  be  it  fSurther  ena£ted|  by  the  authority  afofdai^It 
t'hf  flmrc  "  *^  payments  of  forty  pounds  of 

\he  ^y-^  "  cotton  per  head,  and  all  omer  dudes,  rents,  and  aman 
nifui  of  t]ic  of  reius,  which  have  or  might  have  been  leticd,  bcfirom 
above poU-  ic  henceforth  ^ibfalutelv  aiid  fully  releafcd  .aid  inadc 
Uhc'dS-*^^  and  that  the  inhabitants  of  tliis  iiLind  have  and  liold 
tics  rents,  tht  ir  feveral  plantations  to  them  and  their  l\cirs  ior  ever, 
and  amar$  «  in  free  and  common  focage.    Yielding  and  paying,  tb^c- 

which  wcr  "  ''^^  ^^^^^  ^^^^^  e%'cry  year,  if  the  fittce 

or  inlfhc  be  **  lawfully  demanded,  one  ear  of  Indian  com,  to  his 

levied  ;  the  <f  Majefty,  his  heirs  and  fucceflbrs  for  ever,  in  fuU  and  free 
*"*h^i  r*"^*  "  diicharge  of  all  rents  and  Services  for  the  future,  m, 
thtm  aad  **  confidcration  of  the  relcafe  of  the  faid  forty  pounds,  aiMi; 
their  heirs  "  in  ccnlklcration  of  the  conlirmation  of  all  citates  inthbi 
^orererin  «  iil.ind,  as  .iforciuid,  and  in  acknowictl;;'  icnt  of  his  Ma-; 
non^^  "  jcily's  grace  and  favour  in  fendiiii;  lo  nd  appointing; 
"  r.a!  rent  to  over  us  his  f^'it!  K\ccllon<  y,  of  whole  pnulence  and  mfw 
his  M;.jef-  "  derate  government  we  have  heretofore  have  bod  iar^' 
ty.  1        u  experience,  and  do  reft  mo&  afiiired  thereof  for  4hc&-; 

for  a?I  rcntt 

and  ffviccs,  in  confideratMfii  as  cxpreficd. 


And  to        ^<  And  forafmucli  as  nothing  conducedx  more  to  the  peace 

Jiiaintain  '        '  ~  '  ' 


jiiemta  n    <|       profperitv  of  any  place,  and  the  potcftkai  of  cftrf 


digm-  **  ^'^^g^^  peHon  therein,  than  that  the  pubKc  rcvcjftia  tberO' 
17  of  hii     «*  of  xi^y  be  in  fonie  mcafurc  proportioned  to  the  pdUic 

^fajcny*     «  charj»f  s  and  expenccs  :    and  alfo  well  wcii-iiirHT  the  tfrc.*t 

for  die  pub-         ^      ^        ,         ,  W  .       r  n-       -1  •  • 

Jic  and  pri-     »-liaigcs  that  thcrc  muft  be  of  neccliity  m  tuc  uiauuaui- 

vote  fccu- 

rlty,  Jor  repairing  furti,  anJ  ofI>rr  purpofcs  cxprcffcd,  they  give  and  grant  to  hit 
JVLijelly,  hi*  heirs  ar.d  fucccfiors,  uu  im[>oll  or  cullom  upou  the  native  conizncKlttic*  ti 

<■  the  fald  tflaod  of  Baibftd<itiy  viz.  apon  all  Tlead  cciiua0ditici  exported  (w  and  a  hdim 
ip^de  for  cvciy  fire  fcorc. 
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ing  liie  honour         dignity  of  his  IMaii'fty's  authon'tv 
r        htrxv  ;   the  public  uiccLing  of  the  fcliioiii  j  thv.  ofuii  at- 
.- Ki*'  tcii^ianceof  the  council ;  the  rcpjrution  ci  the  forts  ;  the 
.i^J"*  buiMin^,  a  fciliOiis-hou fc  and  a  prifcn  j  and  all  other 
->  - public  cliiirgCa  ipcjinbcnt  on  the  government-,  do,  ia 
coniiden.tion  thereof,  give  iuivl  gr^iiit  unto  his  IVIajeltV^ 
his  heirs  und  fuccclTors  tor  ever,  and  do  rnoll  humblv 
.dcfire  your  Excelkncy  to  accept  the fc  our  grants:  And 
wc  humbly  pray  youi'  l^xcellency  that  it  may  be  enacted, 
^fi*  and  be  it  enabled  by  his  I^ccUency  J*ra/ids,  Lord  H'iU 
,^     iouglhy,  of  Parbaniy  captain  general  and  chief  governor 
of  tliis  iHand  of  Barbadoes,  and  ^  other  the  Carribbe^ 

fft  'illaDcisy  and  by  futd  with  tW  confent  of  the  council,  and  the 
^  gentlemen  of  the  aflcmblyy  reprefcntatives  of  this  ifland, 
and  by  authority  of  the  fame^  That  an  impoft  or  cuftom 
X  ^  be,  from  and  after  publication  hereof,  raiicd  upon  the 
.||*'^  native  commodities  of  this  iflandi  after  the  proportions 
jit  <v  mnd  in  matmer  and  form  as  *is  hereaiFter  fet  down  and 
1^  '  «•  appointed.  That  is  to  fay,  upon  all  dead  commodities 
of  trie  growth  or  produce  of  tln.s  ilL^iJ,  ihat  Ihall  be 
**  Ibippcd  oiF  the  lame  iliail  be  pai^i  to  our  Sovereign  Lord 
'        the  iviii^,  his  heirs  and  fuccelibrs  for  ever,  four  and  aa 


'6> 

»> 


^*  half  in  rj)ecie  for  every  five  fcore.' 

And  the  jurors  aforcf'ald,  upon  their  oaths  aforefaid,  far-  ^' 
thcr  fay,  That  by  act  of  aircmbiy  of  the  ifland  of  St.  Chrif-  ^^'"chriAo. 
tophcr,  in  tiie  Weft  Indies,  pafl'ed  in  the  faid  iiland,  in  the  phcr,  to 
year  of  our  Lord  1727,  intituled,      An  a<^  to  fubjecft  all  fuK;c*^Lthe 
•*  goods  and  commodities  of  the  growth  and  produce  of  jj^^f°^^ 
the  late  French  part  of  the  ifland  of  St.  Chrillopher,  growth  of 
which  are  or  fl&all  be  ihipped  oiV  from  the  faid  iflaud,  the  late 
to  the  payment  of  thp  four  and  an  half  per  cent,  duty,  and  i'rcr.  r-rt 
to  afcertam  at  what  places  all  the  duties  of  four  and  an  ttr|!ay^ 
half  per  cent*  ihall  be  received**^  ncnt  dfth 

four  aad  ah  half  per  cent.  duiy. 

It  iS|  amongft  other  things,  recited  and  cna£ked  as  follows :  Reciting 
Whereas  in  and  by  an  aS  or  (latute  of  the  general  council  ^g^'^^n^j^^ 
^  aad  general  aflembly  of  the  Leeward  Carribbee  iflands,  in  coaacU^ 
^  America,  called  or  known  by  the  names  of  the  tfland  aflemUy  of 
of  Nevis,  St.  Chriftopher,  Antigua,  and  Montfenrat,  ^^j.^j''** 

landi,  N- 

irit,  St.  ChriAopher,  Antigua,  and  Montfcrrat,  for  fettling  an  impod  en  tlic  commoa:- 
ticv  of  the  growth  of  the  laid  Leeward  iflands,  whcnhy  a  cuftoai  of  4  povnds  and  aa 
half  io  fpecie  for  everf  hundfcd  weight  wak  ^rwnicd  by  the  f^id  ii]4ad»  CO  Car.  s.  for 
the  cjcproti  of  tlic  comnibditlcft  of  all  aad  every      i«id  ii^liicd*. 

%    ,  made 
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inide  in  or  about  the  year' of  our  Lord  1663^  and  cnilf- 
Icdf      An  zit  for  fettling  an  impoft  on  the  commodi* 
^<  ties  of  the  growth  of  the  fald  Leeward  Carribbee  lOaaiiSf^ 
«  a  certain  duty* or  cuftom  of  four  pounds  and  an  half  in 

Tpccic  {or  every  hundred  weight  of  t!ic  commodities  of 
the  growth  and  produce  oF  the  U'w\  l^ccw.wd  iilmJs  tl.cn 
;i[uT\vards  to  be  ih?p'>cu  otT  fv^Wii  ihc  f.i'J  iHands,  or  any 
of  them,  was  given  and  granted^  to  our  late  Sovereign 
Lord  CharUs  the  fcccnd,  then  King  of  England^  Scot- 
^  <f  land,  France,  and  Ireland,  and  to  his  heirs  and  fuccclTori 

'  for  ever,  as  in  and  by  the  iunie  a<!l  or  (latute,  rdatioa 
<^  being  thereunto  had,  may  niorc  fully  and  at  large  app 
"pear." 

[  67 1  ]      And  whereas  fincc  the  making  of  the  feid  fbitute,  to  w5t» 

Reciting     in  «nJ  by  tlvr  late  treaty  or  peace  .iiid  rrirn».Ilhip  concluded 
the  trtaty       Utrecht  between  the  two  crow  ns  oi  v^reat  Britain  unJ 
Uti^hThy  ^^'^^^cc,  an  entire  ccflion         mndc  bv  the  moft  Chriitian 
whicli  tlu   King  Lciv'is  the  fourteenth  to  our  htc  iSovercigu  Lady 
lite  French  Queen  of  Great  Britain,  France,  and  Ireland,  and  to  her 
Sl^d  w!L^'  crown  for  ever,  of  all  that  part  of  the  iH  niJ  of  St.  Chrilto- 
ceded  to    P^cr  formerly  belonging  to  the  crown  of  France  ;  fo  tba;^ 
Great  Bri-  the  fame  late  French  part  of  the  faid  ifland  of  St*  Chfiflo- 
phcr  is  now  become  parcel  of  the  -  realm  of  Great  Bntsint 
and  is  under  tlic  fble  dominion  and  govcrnmcut  of  the 
crov.'n  of  the  l.ain:. 
Ant]  that        And  whereas  fomc  doubts  have  arlfen,  wliciiicr  tlic  falJ 
cl(»ui>L}»  have  late  i'rench  p^rt,  fo  yielded  up  as  aforefaid  to  the  fiiJ  crown 
i^r^Vaui      ^^^'^^  iiritain,  be  hibject  to  the  payment  of  the  afore- 
part,  late    ^^^^  thitics  of  four  and  an  half  per  cent,  fo  as  afgrefiid  ia 
of  the       and  by  the  faiJ  recited  adt  given  and  granted  to  our  iaidlate 
French,  be  Sovereign  Lord  King  Char/es  the  lecond,  his  hehrs  and  (bc- 
th?p2)  -  ^    ccflbrs ;  «  for  avoiding,  therefore,  all  difputes  and  con- 
jnm:  of        troverfics  which  may  for  the  future  arife  within  the  fame 
the  store-   «  ifland,  toiichino[  or  cojiecrninc  the  payment  of  the  fstne 
laui  duties*       dnties,  wc,  your  Majelly\s  nioft  duiirul  and  loyal  leb- 
jec^ts  J^^^'t  I!,:riy  Elqj  your  ]^.Iajc(ty*s  captain  general,  ar.^ 
*<  governor  in  chief  of  ail  your  Maieib^'s  Le.'wnrd  Carib- 
.bcc  idands  in  America,  and  t'nc  council  and  airembly  ot 
the  laid  idand  of       Clu-iAopha*,  do  humbly  befcccii 
your  MajclK  that  it  may  be  enacted  and  declared,  and  it 
<f  is  hereby  enacted  and  declared,  by  the  King's  niaft  ex- 
cellent  Majelty,  by  and  with  the  ac^vtce  and  confcnt  ti 
'«  the  captain  geneml  and  governor  in  chief  of  the  ttl 
Leeward  Carribbee  iilands,  m  Aiucri^a,  a  ad  the  couneiJ 
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and  aflcmbly  of  the  faid  iiland  of  St.  Chriilophcri  and 
by  the  atithority.of  the  fdme.  That  all  and  fingular  the  And  cna^t 
goods  and  commodities  of  the  growth  and  produce  of  5^^^^ 
the  faid  late  French  part  of  the  laid  illand  of  St.  Chrii*  Uieeommo- 
^  tnpher,  and  which  at  this  time  ai«>  or  hereafter  fliaU  be  dities  ex- 

ihtpped  off  from  thence,  in.  order  to  be  carried  to  any  ^^^^IJ**** 
H  other  port  or  place  whatfoever,  are  and  for  ever  sifter  l^^^^i^tc 
c<  ihall  be  fabje£t  and  liable,  and  the  fame  gpods  and  com*  bdoaguig 
M  modities,  and  every  of  them,  are  hereby  made  {ubysSt 
«  and  liable  to  the  payment  of  the  aforefaid  duties  and  ^''T^\T 
^  cultoms  of  four  pounds  and  halt  a  pound  per  cent,  m  iubjca  to 
ij>ccic,  to  your  moft  facred  Majefty,  your  heirs  and  fuc*>  theifore- 
ccdbrs,  in  llichmaniur  aiiJ  I'ort      the  goods  ami  com-  [^^y^^^^**^ 
•*  modities  of  tlie  growdi  and  produce  of  that  part  of  tlic  h?!f  per 
faid  idanU  known  and  callcU  i>y  the  name  of  the  Enghlh  ccnu 
part  thereof,  have  heretofore  and  hitherto  been  fubjc^ted 
and  liable  unto  by  force  and  virtue. of  the  above  recited 
^  a6l  or  ftatutr." 

And  the  jurors  aforefaid,    upon  their  oatlis  aforefaid^       of  af- 
farrhcT  fay.  That  by  an  a£k  of  afllniblv  of  the  ifland  of  fcmbly  oi 
iOcvis  io,thc  Weft  Indies,  pafTed  in  the  faid  ifland  in  the  ^^l''* 
year  of  our  Lord  1664,  entitled,  "  Aa  adl  for  Rttiing  an  f^^^g 
impoft  on  the  commodities  of  the  (vrowth  of  this  ifland,"  anunpoftoa 
it  is,  amongft  other  thinss,  rectte4  and  enacted  as  fbl-  the  com- 

\rw  *  modities  of 

'  '  the  growth. 

of  the 
laid  il 


Whereas  our  late  Sovereign.  Lord  Claries  the  firft,  of  C  ^6j2  ] 
.«  blcfied  memory,  did,  by  his  letters  patent  under  the- 
**  great  fcal  of  England,  grant  and  convey  unto  James^ 

Karl  of  Car li Iky  and  his  heirs  for  ever^  the  propriety  of 
thi.s  iil.iTul  of  Nfvis  ;  ,"^J  his  facrcd  Majel'ty  tii.it  now 
"  is  having  by  purtJiwlc  in  veiled  liimlclf  in  all  the  rights 
«  of  the  \  v*\    E^rl  of    Carlijky  nrul   in        oilier  ri^htii 
whicli  any  uiher  pcribn  may  cl.tim  from  that  patent,  or 
any  other,  and  tlicr;;by  more  inuaediatcly  hatli  *  taken 
thi:  ifland  and  tl\c  reft  of  th-r  Carribbcc  ifbnds  into  his 
«'  royal  protection  :  Ai^d  his  moil  excellent  Majefty  having 
«<  by  leacrs  patent  unci vr  tlie  great  icai  of .  England,  bcar^ 
*♦  ing  d  itc  the  twelfth  day  of  June,  ia  the  fifteenth  year 
•*  of  his  reign,  appointed  his  iixccUcncy  Fntmis^  Lord 
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**  Wilhughhy^  of  Paiuc  :,,  captain  general  nnd  chief  ftmr^ 
nor  of  Barbncioes,  auu  the  red  of  tli^  Carrihbre  i^bmis 

"  with  fi!ll^>owcT  and  author:* v  to  prant,  confirm,  nn;! 

'*  aflure  to  the  inhabitants  of  the  iame,  and  their  hcin  tor 

•*  cvcf!,  all  lands,  tenements,  and  hereditaments,  undo' 
his  mz]c^fs  feai  ap|)ointed  for  Barbadoes,  and  the  reft 
of  the  Carribbee  iflaiids,  as»  relation  being  themm 

*^  had,  may  and  doth  more  at  large  appear. 

f«  And  whereas,  by  virtue  of  the  faM  Earf  of  Cir^jMl 
patent,  divers  governors  and  agents  have  he^n  Tent  ovep 

•*  hither  with  authority  to  lav  out,  t'ct,  gia»u,  or  cor:v«!y 

*'  in  parcel*;  the  land  wnlvin  thi«  illand,  to  I'uch  |>cr!oii3 
a5  thoy  lliO\ild  think  fit,  which  was  by  them,  in  th-^if 
rcfpc^iive  times,  as  nluch  as  in  them  lay,  accordingir 

**  performed.  And  whereas  manv  have  loJt  their  grsnts, 
warrants,  or  ot6er  evidences  toy  tlicir  iaid  lands  \  and 
others,  by  reaibn  of  the  ignorance  of  thofe  times,  want 
fufficient  and  hiwful  words  to  create  inherifannces  in  than 
'  and  their  heirJ ;  and  others  that  never  recorded  their 
grants  and  warrants  ;  and  others  that  can  m.iLc  no  pmdf 

♦*  of  :inv  grants  or  warrants  they  ever  had  for  their  lands, 

•*  and  yrt  have  Ix^cn  lone;  aTKi  (yuvy  podtiiurs  of  the  lamCi 
and  bcfto'.ved  great  chargts  tncreon.  And  wexlo  iurn- 
bly  pray  your  Excellency  that  it  might  be  cn-K^cd,  and 
hv-  ite  iaiStcd,  by  his  Excellency  i*rffj»f//, Lord  IVf/ioughh, 
of  Ptir/urftf  captain  general  and  chief  governor  of  thcillaiid 
of  Barbadoes,  and  the  refc  of  the  Carribbee  iflands,  and  hf 
and  with  the  advice  and  confent  of  the  coimcil  anti 
gentlemen  of  the  aflembTy,  r-cprefenttttiyes  of  this  ifltnd, 
and  bv  the  anthorltv  of  r're  fnnie,  That  an  inV;>;fl  or 
ciiftoni  be,  from  an^:  .iitcr  the  pTibUcation  htrcui'.  ra.f- 
cd  npon  rh**  native  orimod'ti*.*  of  tins  illan<l,  after  tn** 
t  ^73  J       proponion  and  in  maniicr  nnd  1  jrni  as  is  hereafter  th 

**  down  and  appointeil :  lhat  is  to  fay,  upon  ail  commo- 
ditie*?  of  the  growth  or  proda^ion  of  this  fllatid  that 
fliall  be  fhip|>etl  otF  the  lame,  fliall  be  paid  to  ourSo- 

**  veretgn  Lord  the  King,  his  heiiis  and  fnccefibrs  far  ever, 
four  and  an  half  in  fiiccte  for  every  [fivej  ♦  fcorc." 
A€t  n(  af-  And  the  jurors  aforcfaid,  upon  thnr  o^^tlts  albrefiiid, 
frmbljof  fnrrher  fiiv,  That  by  an  a^t  of  aa'cmbly  cf  tlir  'O-'rtd 
^"i*^'"*  Antigua,  in  the  Weil  hulies,  paOcd  in  the  UA  iilinJ 
i66S.  *     on  the  ioth  day  of  May,  in  tlie  year  of  our  Lord  ib6S» 

cauucu, 

*  AVr,  "  rive  *  is  oat  ia        fLopy  ol  Uic  veidi&,  but  ii  /ttffM  « 

omitted  by  imlliik«.  • 
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entitled,  '<  An        for  the  fettlcmcnt  of  the  cuftoai  or 

«■  duty  of  four  an  J  a  half  per  crnt.^'  it  is,  amongft  other 

«*  thjnf^^,  recited  and  enacted  :is  follows:   •«  Whereas  by 

•  *  reuion  of  the  late  unhnn|^v  \v:\r  which  arofe  betwixt  his  Reciriag 

««  Royal  yUjci\v  Charles  the  icconJ,  King  of  Great  Erw  ^^^^j^^ 

tain,  i- ranee  and  Ireland,  ccc.  and  the  nioft  Chriltiac  iving,  tj^H,  |,y 

in  France,  as  well  as  the  States  General  of  the  United  Mr.  I,a- 
«  Netherlands,  feveral  of  his  Majcfty  of  Great  Britain  his 
♦*  territories  on  this  (ide  the  Tropic,  became  fubjetTl  (through  ^^^^2ic 

conqueft)  unto  the  faid  French  King  and  his  iubje^  i  French 

and,  amongft  others,  this  ifland  of  Antigua  aUb  was  lf»ng. 
•«  fo  fubducd  by  Monfieur  (If  Laharr,  lieutenant  general 
^  by  iea  and  land  to  the  faid  French  King^  being  alfided     Hhnd  cp 

by  the  Cannibal  Indians  s  by  means  whereof  all  the  lands  the  King  of 
•*  witliin  this  iiland  became  forfeited  unto  his  Majefty,  ^f^^^i* 

&a  as  by  an  a£b  of  this  country,  bearing  date  the  tenth  ^'"^ 
-'^  day  of  April  laft  pad  (reference  being  thereunto  had)  ddcrautm 

may  more  at  large  appear.    Know  ye,  that  for  and  in  «f  , 

*•  conlidcration  of  new  grants  and  confirmation  of  our  laid  PVts  pT- 

0  ^  a  fid 

•«  lands,  under  the  great  fcal  r.ppointcd  for  Bjrbadocs,  and  jTr^tinj^ao 
the  reft  of  theCarribbee  iflands,  by  his  Excellency  Lor  J  impollof 

««  Willofighhsy       Parh.im,  c^'C.  we  do  give  and  grant  to  his  J|*"^?^ 

•*  faid  Majrftr,  his  heirs  and  fucceilbrs  for  ever,  and  moft      for  cw> 
humbly  dclire  vour  ExcclK  ncy  to  accept  thefcour  grants  :  ry  five 
And  we  do  humbly  pray  vnnr  l'>'cf]icnry  that  it  may  be  ftorcaj 

*'  cnaOed,  and  be  it  enacted,  by  his  ExceUcncy  Lord  //'?/-  *1*®*^» 
loufthhy  of  Parham,  captain  general  and  chief  governor 

*^  of  P^arbadoes,  and  the  reft  of  the  Carribbee  iflands,  and 

by  and  with  the  advice  and  confent  of  the  council,  and  , 
geutlemen  of  the  afiembly,  reprel<^tatives  of  thisiilandj 
and  by  the  authority  of  the  fame.  That  an  impoft  or 
cuftom  be,  from  and  after  the  publication  hereof,  raifed 
upon  the'  native  commodities  of  this  ifland,  after  the 

**  proportion  and  in  manner  and  form  as  above  fet  down, 
that  is  to  fay,  u^nm  all  commodities  of  the  growth  or 
produ^on  of  this  ifland,  that  ihatl  be  fliipped  off  the 
fame,  fhall  he  paid  to  our  Sovereign  IiOrd  the  King, 
his  heirs  and  fucceflbrs  for  ever,  four  aiid  an  half  in  fpecie 

*•  for  every  five  fcore,'*  ^ 
Arid  the  juror:,  afvircfaid,  upon  their  oatln  aforofaid,  far-  F.ftabli/h- 

thcr  lay,  'I  liat  a  cultom-hoiUc  >''.s  ellabiilhcd  in  the  faid  mcniof  » 

ifUnd  of  Grenada,  and  proper  oluccrs  a^)pointed  thereto.  2U2*in 

And 
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Thr  plain*-  And  tlie  jurors  aforeted,  ufdsn,  their  oatbs  sfi^n^^Mif 

riT'horn*"^  farther  fay,  That  the  plamtiff;  b^ng  a  natural  b©niWv 

f\ih]ca  of  of  the  King  of  Great  Britain,  on  the  third  day  of 

Great  Bri-  IMarc  h,  1 763,   pui  chafed  a  certain  plantation  in  the  i^a 

Sieldn^fif  illantl  i>f  Gr<:n.:da,  of  the  IVcnch  in  habitants,  in  puriu- 

,  March  EDCC  of  the  laid  article"  of  cnpitiiiation,  and  of  tlie  iV'd  trracy 

1763,  pur-  of  peace,  as  luony  other  ikitiih  iufcge^ts  h^d  the^  ^hicc 

chafed  a  Im:^,^  doilC* 

plantitionin 

Andcer-       And  the  juron  afbreiald,  upon  their  oaths  aforc£iid|  £ir« 

tain  fngart  thcT  fay,  That  certain  fugars  of  the  plaintifPs  and  of  tbe 

tffr^n7lhe"  S'*^'^^       pwxhice  of  the  fald  iftind  of  Grenada,  and  made 

growtl  cf  i^om  ofF  tlie  plalntift*'s  i'ai<l  plantation  there,  fuUet^iicnt  to 
the  U'i^l  U'  the  granting  ami  rcgiitcr.jig  of  the  laid  letters  ^>a£Cii:  of  the 
land,  fub-  20th  of  Jnly,  1 76/],  were  e!^ ported  frorn  thenc*.  And  that 
Sf'^'rant  iiH^nifV  in  the  dcel.n  .<ti<>n  nitnroi^etl  ro  be  had  ;»nd  ic- 
ing and  re*  ceived  by  the  defendant  to  the  plaintiir's  ufc,  were  |»id 
giiter  r-  of  and  rcccivcd  by  the  laid  U^iiJiinn  Hnlty  in  the  iald  ifar-ii 
*atc  u  >f  *  Grenada,  as  afcrefaid,  as  and  for  the  duty  of  fjnir  ai)d 
^e^2ath  of  ccxiU  impofed  by  the  faid  letters .  patent  of  the 
Jufy,  1764,  20th  of  July,  T  7^4,  he,  the  faid  WiUiimt  HaU^  being  then 
vrcrc  fhip.  and  there  the  collc6ter  of  the  faid  dutv,  for  the  ufe  of  his 
Mnie/iv.  And  that  the  faid  jrj//hm  Mali  hath  Lot  paid 
thence;  tlie  fame  cn\  *  to  thx  ufc  of  hls  JNiiijclly  i  bu:,  ua  notice  or 
and  Uu:  dc-  tii^is  nclion  irjtenJed  to  be  broi^cht,  hath,  bv  and  with  the 
^J^}Jj|f^  conTorit  of  hi?  TMjjefTv's  aitoriicy-ncneral,  kept  the  liainc  vx 
Hall,  bring  hands,  for  tlie  purpofc  of  trying  the  queftioa  ariUag 
coiie(eior  of  u|)on  -the  fiacts  \  and  for  which  this  axEHon  b  bronghi. 

the  fnid  du- 
ty, received 

the  monies  mcationcl  to  be  had  and  received  to  the  pfaintifTs  t>fe,  as  and  f(Dr  the  &ii 
duty  of  four  and  an  hilf  per  cent,  impofed  by  the  laid  letters  pstrnt,  and  baiK  oot  fwd 
them  over  to  hiaMjjetly'>  uir.  but  they  renviin  in  his  hands,  by  the  coDiciit  vi  hn  M** 
jefty'i  attorney-g^ncrat,  for  tire  putpofe  of  tryipg  thia  ^uciUi>n« 

But  whc-  But  whether  upon  the  whole  msttcr  aforcfaid,  found  by 
1  i  im^ft  jurors,  in  manner  aforefiid,  the  faid  impoft  of  cui- 

-Ras  lawful  ®^  four  and  one  half  per  cent,  in  fpecle,  for  and  upon 
or  not.  fhe  all  dead  commodities  of  the  (growth  or  produce  of  the  faid 
Jury  arc  ig-  iii.;nd  of  Gn:;iada  ihipped  od  tor  the  lame,  was  !.iwtu!fv 
pray'thc*^*^  inipofctl  or  not,  the  fiid  jurors  are  alto^r^nher  i^jnoratii,  ^ii^ 
advicr  of    pray  the  ^dvice  ox  the  cour^  in  the  pi'emidiis. 

the  court. 

And  if,  u|H     And  if,  upon  the  whole  matter  afordaid  found  by  the  laid 
juTorSi  in  manner  aforesaid,  it  ihall  appear  to  the  court  hat 

ter,  the 

court  be  of  opinion  that  the  faid  iinpoft  was  not  lawfully  impc£:d,  then  tlKiaidjum 
fiad  for  die  plakuidT. 

that 
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^  that  the  faid  impoil  or  cuflom  of  four  and  an  half  per  cent. 
.*  in  i  pccie  of  and  upon  all  dead  commociiti  :s  of  the  iirowrli  or 
'  produce  of  the  faid  ifland  of  Grenada  ihipped  otF  Iroiu  the  [  675  j| 
Sime,  was  not  lawfully  iinjx)fed,  then  the  faid  jurors,  upon 
their  oatUs  fay»  ^hatsthe  faid  inUiam  Hall  did  undertake 
s  iind  promiie*  in  manner  and  form  as  the  faid  Alexander 
i.}SCampM/f  by  his  faid  declaration,  hath  declared  againft  him  % 

jjfnd  they  aifcfs  the  damages  of  the  faid  Alexander  on  that 

^ftecafiboy  betides  his  coib  and  cliarges  laid  out  by  him  about  ^^^^ 
zSmm  fmt  In  this  bohalf,  to  5L  ^d  for  iiich  coib  and  charges  51."^^^ 
:Y40s.  Cofts4oi. 
*.!    But  if)  upon  the  whole  matter  fonnd  by  the  i^d  jurors, 

•  ik'appear  to  the  court  here,  that  the  faid  impoft  or  cuftom  ^ourt  i>cof 
.  of  four  and  a  half  per  cent,  in  fpecie  of  and  upon  all  dead  opoloa  tht 
commodities  of  the  p^owth  or  proc  luce  of  the  faid  ifland  of  '^^^^^^^ 

I  Crcnada,  lliippcd  od'troni  the  fame,  was  lawfully  iinpofcd,  ti^gn  tij^y  ' 
«  th'.n   the  faid  jurors,  u[>on  their  OTiths  lay,  that  the  laid  find  f<T  the 
]  U-^illiiim  Hiill  did  not  prouiiie  aiid  i|a4<^''-i^  i^i  mjuuio:  aad  defendant 
X  prm  ^  m  his  pica  alkdged.  ^1^" 

„  ill  noanncr 

T'his  caufe  was  firil  argued  for  the  plaintiff  by  Mr.  AlU'^nc^ 
.  upon  the  above  fpecial  verdict,  in  Eattcr  term|  1774>  ia 
fubfnnce  nearly  to  the  cfTect  following. 

Mi'.  Alleyne — My  Lord<?,  if  the  wilhes  of  government, 
or  pri>fcirional  rank)  could  inliuence  the  decilions  of  this 
tribunal,  I  ihould  now,  coniidering  the  caufe,  and  the 
dignity  of  thofe  advocates  who  fupport  it  againft  me^  adopt 
the  e3(tmple  of  tl>e  Roman  orator,  and  begin  with  recom* 
mending  my  client  to  the  grace  and  protection  of  his  ^ 
judges  \  but  experience  having  taught  me  that  here  the 
genuine  merit}  of  a  cade  are  the  judicial  guide,  I  gladly 
follow  the  practice  of  an  Engliih  court,  where  the  laws  are 
heard  bv  their  own  reconimcndntion,  and  rife  id  humble 
coiiHdcnce  of  counicl  with  the  plaintitr,  who,  through  me, 
folxits  your  Lnrdfliips  juil-ce  in  his  behalf. 

This  long  ex[K:ctcd  aiiJ  trujy  interciLlng  caufe  now  com^s  AAioa. 
before  the  court  upon  a  fpcciul  vcnlict,  found  at  the  trial 
of  the  general  iiiue  before  your  Lordihip,  on  an  action  of 
indtbitntus  ajfurnhfit  \  nonlinally,  indeed,  brought  for  tlr:  re- 
covery of  an  inconliderahle  lum  of  money;  but  fubltantially, 
to  take  the  opinion  of  your  Lordlhips  upon  a  queftion  of 
|hc  £ril  maguitude.    T^e  verdiclj  when  relieved  from  the 

embarraHment 
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embamfilnent  of  fomt  relbives  it(clf  into  the  lb2bwiD| 

Cife.  The  con<{ur(t  of  the  tfland  of  Grenada^  en  the  Vdk  1 
©rcrcladi  ^'^^^^^  amwig  the  many  gjariotts  atchiewciaentitf  ! 

to  the  Bri-  ^hc  laft  War,  snd  was  iurreiiered  to  the  troops  of  his  firi-  i 
lilb  arm*  tannic  iVbirlty,  uuucr  gcnerai  Moncihn^  on  lliC  icwciiliioi  i 
fthefFc-  February ,  17  02.  , 

C  676  ]     Xhc  art  ■cics  uiiUlt  which  it  capitnbtcd  ackncmricdgc  toe  j 
inhabilant^  from  thenceforth  as  ikitilh  ft^e^f  require  , 
]>itulatton    them  to  take  the  mth  of  allegiancc>  2%  a  reciprocal  datf  \ 
the  inbabi*  refiiUing  from  their  adoption  as  fach  ;  icoire  to  then  ^ 
rd"^"^^  enjoyment  of.  their  religion ;  affivc  them  of  proteffiQ%  m 


the  (lime  manner  as  the  colonies  receire  i» ;  with  «baD» 

by  this  furrciuler,  and  the  con(eqnent  reception  into  the 
privileges  of  BrUifh  ftilrcai,  liwy  jrr  placed  upon  ^  e^s^i 
foot  in  the  poltriTi*  'H  of  the  conimou  liberty  ;  permit 
them  to  (lt)|>oic  of  their  owa  Luk^  provided  k  he 
tiih  fubjoib. 

AhMntc       On  the  general  treaty  of  peace,  iigncd  at  Pans,  Fcbnt- 
^''^'T-"/   ary  the  loth,  1763^  this  ifland  was  ceded  by  hisChriftiin 
If  *^  Paris  J  Majefty>  in  full  right,  to  the  crown  of  £ng!and»  mder  ^ 
Febratry    puhtions  finvlar  to  thofe  on  which  the  province  of  Cmad» 
K>i  <7^3>    was  ceded  \  and  in  general  confirmatory  of  tlie  articles  of 
capitubtion.    And  in  this  treaty  his  Majcfty  cn-pi^cs,  in 
the  mofl  ntiplc  :r.nnncr,  for  the  free  exerrifr  of  tlic  Rc»ithsii 
c:*thoiic  religion  \  and  rjves  hi>  French  fubjects  liberty 
fell  tlieir  r^50us  aiu!  rc  ' 'T'-. 
prorlam?.      ()n  ihc  fcvciirh  of  OctobcT  follo^ving  his  Majeftj^  t«> 
ifnnof!hr  rnaj^'j*  good,  in  the  fulleft  manner,  thofc  engagements,  itp* 
^^j^  J on  the  faith  of  which  the  iihiHi  had  fun-endered,  and  tr% 
^'  perform  tx  the  fame  time  the  conditions  of  the  treaty  of 
peace,  and  farther,  with  a  view  to  the  better  ^leopbng  and 
cnhi^Tng  his  faid  jfland,  w'<!s  plesiied  toifiue  his  royal  prcv 
cl.^-rn:ifi'>n,  inviting  his  Britilh  fuhjrv^ts  to  colof^!/,f  in  li** 
new  .tccjuircd  doiiiinions,  and,  as  an  encounigciiiciu,  :4(Il7r«' 
'ii'^  them  ;md  the  inhabitants  in  general  already  t]ior%  if 
fhe  benefit  of  tlie  Englifli  la\vs  and  conllitution  :    /Vnd,  tcr 
riiat  porpoir,  declares  to  this  ed'ct-i  \  reciting  that  it  wiil 
greatly  contribute  to  the  fi)eedy  fettling  of  \\\\  fald  ncwgo-^ 
Tcminents,  that  his  ioving  iiiLjcct^  fhnulJ  be  informed 
his  paternal  care  for  the  fccurity  of  thofc  in  their  libectkl 
and  properties  who  wei^  or  ihould  become  inhabitants  thei^ 
of  V  and  farther,  for  the  ef&£tuating  of  fuch  iarcot,  *<  We 
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have  thought  6t  to  publidi  and  declare  by  this  our  pro-  .  ^ 
clamation,  thnt  we  have»  in  our  letters  patent  under  our 
great  fell  of  Great  Brit:un»  by  wHrch  the  far  J  govcrn- 
ments  are  conftitutedi  given  expreis  power  and  direction 
to  our  governors  of  our  faid  colonies  refpe^lively^  that 
ib  fbon  as  the  i'tnte  and  drcumftances  of  the  <h?d  colonies 
««  will  admit,  tht-y  fhall,  with  the  advice  and  roni'cnt  of 
«*  the  m^^mbers  of  our  touncll,  liimmon  and  r.tll  general 
aircaiblics  within  i\\z  \mS  gover.nments  ref^K^Tivt^y,  in 
i'lich  mann'^r  and  form  as  in  thoi'c  colonics  and  provinr?s  » 
«*  in  Aiuericii  which  arc  under  our  imraediiitc  govcru- 
•«  mcnt.**  /      '  ^ 

Havin.qr  thus  dccLir-vI  h'-^  ri.'n)li'.tion  to  execute  the  en- 
gagement in  thtir  r.ivoMr  by  thi^  tirlt  iVjp,  as  early  as  pot- 
fib4e,  of  c'4ling  aiTcniWies  jis  in  the  colonies  and  provinces 
ki  Aaicricii,  under  his  jrartir.ular  prote<Hiony  and  his  incli-  C  ^77  3 
71  ttion  and  deiire  to  manifel)  his  paternal  care  of  his  Aib- 
je^.    He  proceeds  to  ih^w  the  extent  and  juftncfs  of  the 
accomplilhment  of  his  deiign,  by  a  full  and  particular  de- 
claration of  the  nature^  powers  and  delign  of  thefe  aiiem** 
bthrs  when  called,  by  adding:    And  we  have  alfo  given  PiiwcnoF 
power  to  the  faid  governors^  with  the  confent  of  our  faid  tii  aHot* 
councils  and  reprefentatives  of  the  people  fo  to  be  fummon- 
€  i  as  aforefaidi  to  niake»  conftitute  and  ap;)oint  laws,  IVa-  ^ 
t'ltes  and  ordinances,  for  the  public  peace,  weifare  and  good 
f^overnment  of  our  faid  colonies,  ami  of  the  people  an^l  in- 
h  ibit  »'its  thereof,  is  iv  ar  as  m.w  he  ai^reeable  to  the  l.iwi 
of  Kn.  Li.id.    H  *re  then  tlu-y  j.iw  the  fall  iden  of  their  he- 
omiti:;  LSritiih  i'uhjcfts  which  they  did  :it  tlkc  lu/i  tudcr,  by 
tills  ck'.^r  and  perfect  im'^i^e  of  the  bc.i  ity,  order  and  tr-e- 
donri  of  ihe  Brifiih  cunliitui»'Mi  ii'iparied  tu  (hem,  and  lo  be 
the  ir.odc!  and  foundation  of  tht'ir  own. 

Hut  as  it  mit;hr  happen  t'v.jt  riii-^  b:!ict'it,  ihv.*'  p!?dged  and 
coniirtn:d  to  them,  could  not  b*'  i.nmediately  conrniini-  bijcs  not* 
cated  in  its  fidl  extent  j  his  majfr-rty  provides  thus  in  tlie  th^  Ir 
mean  time,  and  until  fuch  allcinhlii's  can  be  called^  all  per-  a^i"" 
f  in«  inhabiting  or  reforting  to  our  fatd  colonies  may  contide 
in  ^'ir  royal  prote£Hon»  f<ir  the  enjoyni':nt  of  the  bcniiit  of  ©f  the  co«^ 
the  laws  of  our  realm  of  England ;  So  that  the  enjoyment  nimtion; 
of  thcfclaws  .was  to  anticipate  evsn  the  calling  of  the  af- 
femblies»  which  was  not  to  be  a  commencement  of  thdr  frJUnt*^ 
freedom,  nor  of  their  exercife  of  the  rights  of  BritUh  almdyiQ- 
fubjefb,  nor  of  their  participation  in  the  Britifh  conftitution  1««"^ " 
but  one  a£l,  mod  iniporcaut  and  illullrloiis  indeed,  of  tliat 

fireedom, 
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freedom^  thoi'c  rights,  and  that  conftitutiun  alr^mij  ii*  iIm^ 
pofTcilion. 

And  it  is  mrttcrial  to  confider  what  »s  the  Brfr  i\rp  whrJi 
coiimof  governor  is  to  take  ii^x)ii  iiis  arrival  in  thv  iil  ind,  furtliC 

judicature    piirpclc  before  cxj)rcirctl,  of  giving  the  inhaoiranrs  the  bc- 
to  be  iramc-  neiic  of  the  laws  of  Enghnd.     it  follows  immcdiatLlr, 
OT^!^      «  We  have  given  power  under  our  great  fcal  to  oar  go- 
vitbpov*  "  vcrnors  of  our  faid  colonies  rcr[>c<jBvely,  to  erect  iui 
rrs  rcnfor-      cooilitute  with  thc  advice  of  our  iakl  councils  rcfpcCli^rth, 
thofcof^th  "  <^o^^*  of  judicature,  and  public  jullice  within  our  tiid 
l^^^of    ^     colonies,  for  (he  hearing  and  determining  all  cviCcSf  as 
Bngland.       well  criminal  as  civil,  according  to  law  and'  equity ;  aid 
as  near  as  may  be  agreeable  ta  the  hiwi  of  EngLuKL** 
Here  tliep  the  laws  of  liberty  and  of  England  ace  o- 
thrjoned  in  the  ifland  a»  foon  as  dver  the  delc^cc  of  tke 
cxecative  powers  arrives  there*  and  he  is  ftnt  to  give  then 
cffe^  amoni'(t  thofe  who  were  already  entitlevl  to  them  as 
]]ritilh  fiibic£ts,  and  bf>th  in  eriminal  and  clvii  caafc-s,  botli 
in  ftridl  law  aiid  libL.  al  cquit)' ^  i.i  ihc  whole,  :iiid  in  the 
j^rcat  incii^bers  and  d it un;;iii flung  diftrlbutions,  both  in  the 
obie6ti»  and  the  mnnncr  f»f  ^^ppl)  i"^  tl\cm,  the  Liwb  of  olt 
^         3  cuiiftitution,  ihc  Uws  of  Enghmd  ^rcti)  prevail,  and,  as  ncr 
as  may  be  conliiient  with  locnl  circun^franccs,  arc  to  be  ai- 
joyed  as  thc  general  privilci^c  ot  Bniilh  fubicc\s,  there  at  h err. 
$ccrv.^  pro-     Conformably  to  thele  repented  a^es,  and  in  profccuiion  of 
•ftlKa6tli  ^         intention,  on  tlic  26tli  of  March  1764,  a  feco:>;i 
ofMstfch    proclamation  wasiflucdj  having  thc  fame  ob|c£k  the  c&t« 
X764,  pro-  bliihment  oi  the  colonies,  and  deciarmg  the  £une  views  ai* 
vidinp  for  ^czdy  vifciy  adopted,  and  firmly  cngagcil  as  to  the  means  of 
iLnd?uhiva-  ^t^^ii^i^g       perpetuating  that  eilabUihnient  |  and  recking 
tiofKil  the  the  grcav  benefit  which  will  ariie  to  the  commerce  of  the 
ifiand,  atid  kingdom,  and  to  his  Majcfty^s  ful^f^s  in  general,  hmi  a 
J^r.a^-  u  -  fpecdy  fettlcmcnt  of  the  new  acquired  iflands,  of  which  this 
D^ift  2mi  (ic-  of  Grenada  is  named  Hit  iirft.    It  gives  dtrc^oos  for  the 
feott  of  the  ftnrey  of  the  lands,  the  diitribution  into  difhrifts  and  pj- 

ifiand;  pre-  rifhes,  analoj;'  i;5  to  thc  En-;Ulli  dlvifions,  the  cuht)ie  t4 
Tious  to  lilt  M  •        ^      1  •    •  .        .1  •  r 

iutroduc-  v.ineiis  ;>rQur.ce  oi  tiie  cuuntry,  tiie  itpporfonnxnt  u 

lion  of  the  tlic  ground  into  due  lots  for  t h  i;  piirix>!^i  Mid  in  jj-^ncr.^! 
hwjof  En-  reeoi;nizes  thc  inlnbituurj^  r.s  his  iMMjclty's  lovi:;g  fub'irit?, 
fiasidasto  ^jjj  nn.\ i(K"s  fuch  mcMns      vere  'iitivcd  exinf.i'tnt  for  Lhrf 
f»grcifc«      DCceiT^ry  fupport  and  ucUiicc,  their  intern dl  orcier,  pkrry 
a:id  h;.p;)incls,  pre. ious  t^>  l)>c  conipkcioa  of  tlicfe  by  t'\' 
Cnjovinent  of  the  L«ws  of  En;jjand,  whif.h^  as  they  hid  la 
right,  they  were  to  have  fpccdily  in  poiTeiiion. 

fa 
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In  farthi*r  profecutlon  of  this  dclign  on  the  9th  of  April  Patent 

r764,  his  Maiefty  was  pkvifcd  to  granf  his  royalletters  p.i-  j^^^***^ 

tent  to  Ccncral  Mc!i<ll!cy  conftituting  him  C  ipt.jii-G^ncrul  K^i^crt 

and  Governor  of  the  new  illands,  G^oiadii^  the  Grenadines,  Mdvillr, 

l^ominica^  St.  Vincent,  and  Tobago.  IH- 

itituting 
G«veiiiar« 


'Vh'"^  'pitent  is  iVt  forth  verhnfifn  in  the  record.    In  Tub-  Conrnumi* 
ftancc  it  provides  tvt  the  L^'jod  gu\t:rnment  of  the  ceded  ^J^^hele*- 
Ulaadb,  gives  dire^^ions  to  take  and  adminiftcr  the  oaths  of  .riflativc 
a&egtance  and  (upremacy  1  gives  authority  to  the  governor,  iVmMy  of 
and  retires  and  commands  him  to  fumnion  an 
deicxibcs  the  manner  of  -ekt^tioH  fa^  the  fre^oiden^  and 
thus  calied  tfaey  are  to  fit  as  reprsfentatives ;  and  together 
wkli  t&e  .governor  and  cooncU  to  be  the  legiflature  of  the  '  - 

country,  and  to  make  Idw^  a»  near  as-  pollible  to  the  laws 
«f  England,  with  the  uiual  proviiion  that  they  lhall  be 
void  if  not  albnred  by  lus  MajetH  within  a  limited  timei 
and  hereby  is  finally  eftablilhed  in  Grenada  a  conftitution,  tit 
principle  and  ferm,  in  the  delign  of  the  whole,  in  the  di(^ 
portion  of  the  parts,  in  their  refpeflivc  functions  and  joint 
Oj#ei\itioj*=,  exacl  epitome  o\  ihc  Britifli  form  of  gorern- 
meni  :  Yet  \  coniliin  inn  not  ^ivcn  by  tiic  pkatciit,  but.  uniy 
Ik)  be  put  iii  full  evci  L  M'-.  Atrttralflf  ; 

With  tiiefe  powers  iii^  excellency  arrived  in  Grenada,  and 
infrintly  took  upon  himfcif  tht*  aJminiltr.ition  of  the  go-  r4thof  Do» 
veriiinent  *,  and  in  obcJicurt:  to  ius  comirJiTioTi  calied  an  ccmbtr 
aiTembiy  ;uid  opened  tX^  lixuc  of  iegiilauon  in  the  year  f^^^^. 

On  the  2odi  of  July  1 764,  poftcrlor  in  pohit  of  date  to  Patent  pi 

thele proclamations  and  this  ptent,  his  Majcily  by  his  let-  ^V'^^  ^^ 

tm  patent  under  the  tirc  ai  leal,  reciting  an  tmpoft  of  four  the  two  pL 

pounds  and  an  half  in  fpecic  for  every  hundred  weight  of  tents  alr«a* 

the  commodities  of  the  growth  of  the  ifland  of  Barbadoes,  ^  ^ 

ahd  of  the  Leeward  Carril^b^  iOands,  paid  aod  payable  to  '^^"H^^ 

his  Majcf^y  and  his  fucceflbrs ;  reciting-  the  feifioa  of  the  clamatjor; 

ifland  of  Grenada,  and  that  it  is  reafonable  and  expedient  that  by  which 

the  like  duties  (honld  take  place  there  as  In  the  other  fugar 

iflands,  therefore  in  lieu  of  all  cuftomsand  duties  before  paid  ^^^^^l  ^ji^^ 

by  the  in!  ,..l)itJMits  of  the        iJland  to  tlit  1  i  each,  on  goods  half  per 

exported  AiiJ  imported,  inipolcs  the  above  duty  of  four  and  cent.  i»im» 

'.m  half  f>er  cent,  aiid  requires  the  ;iOvcrfior  and  olHccrs  of  ^^^^^ 
1        ,  '  _  »        ,        ^  every  hun* 

the  cuUoms  to  raiie,  coUcdt,  aud  receive  it  to  his  Majefty's  uie.  drcd  weight 

exported 

friiti  die  ifland ;  «nd  Uic  zovenor  an4  officers  of  tbfi  ooiloms  atuhocUed  and  required  to 

Thcfc 
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F#gtftry  *l'htfc  letters  patent  were  July  reginered  and  publich  an* 

%iKi  pro-  rioiiiiccd  by  his  excellency  the  governor  in  Jan.  1765.  A 

S^^the***"  cuitom-liDurc  was  erected,  officers  appoiiucJ  to  a^t  as  col- 

abovc  Icdor^  of  lUe  cuiu>ms^  iuuoagU  whuxn  the  dcfcadaLt 

jncctiomd  one* 

Liters  pa-  M.      I     M  i  u  ^  * 

Ufit  J«n.  l^^St  cuftoth-hoow  bttut.  toUefion  apfcinted,  the  defendant  ooe  «f  dic& 


Many  of  During  thefc  trnnfadlions  fevcral  of  his  Majcfty's  fubic^ls, 
li5«(  Majff-  iivliK  til  by  the  royal  promiios  fo  fretjuently  made,  rdomt 
la  the  mean  Grenada  and  became  pbrchaicrs  of  land  therein,  Amon^ 
ulukrefoit  the  Grfk  of  which  was  AUxander  CampkeU^  Efq^  the  pRidoc 
t»  Crcna-  plaintiff  \  whofe  plaatations  Atcceeded^  and  he  was  aboot 
the  "fu  -  ^  fugafs  from  the  iilind  of  Grenada  to  the 

^^cLoi  the  Iiondon^iBarket,  when  he  was  interrupted  hj  thedefcndaBt 
joyul  pro*    demanding  this  payment  of  the  impoft  alresidy  ibated :  Tbe 

fcud  ^T"*  ^"^^  ?^^^  ^  ^'"'^      the  n*.oiiey « 

cbarf  lanHs  ^'liic^i  ^1**^  a<Slion  is  brought:  The  verdict  conclude?:  the 

there,  and   pro}  cr  ft.rm,  ;ind  IciAvcs  to  tlie  cumt  v.iitUicr  on  the  v. 

»iiioni;it  tiiccalc  the  iaiuoll  be  \cg^,'* 

tbem  the 

fhiatiff.  Payment  of  the  imfo2t,  by  the  plaintiff  on  dcoiand :  Concliiiioa  of  the  verdid. 

That  at  the  And  mj  profeflional  duty  now  leads  me  to  contend,  tta: 
tll"*^  ^rnt  ^^^^  competent  to  the  crown  on  the  2cth  of  Jn!y  f  764» 
cf  Ihe  2otli  ^^7  which  the  patent  for  raifing  this  innx>fl  is  dated, 
«f  July  to  impofe  a  petrnanent  tax,  as  this,  on  the  idand  of  Gt^ 
^7^4  '5  dat*  iiada*-of  cottrfe  tijat  the  preiait  Turn  in  qncftSon  was  xb^ 
iuipvft  vvis  p^ojxrly  exacted;  the  money 'erroneouny  paid,  or  at  leaft 
ittcoropt-  without  any  kgal  obligation  •  to  pay  it  \  and  the  plaintiff 
uiit  to  the  therefore  entided  to  your  Lordihip's  judgment* 

crown  and 

r^dSo  "         ^^"^  claim  is  founded  upon  a  fuppcfition  of  rora!  pfc- 

*"  rog.itive,  which  oiiglit  to  be  treated  with  deference  and  re- 
fpecfb,  it  will  he  perhaps  con\cnicnL  (^before  I  make  an  ctIt 
which  the  inip<ji-t.;ncc  of  ih  |M>int  renders  nn  anxious  orie 
to  me  of  dilcharging  tl'.nt  chiiy)  to  define  prerogative 
is,  that  I  may  be  liiHlcrftood  not  to  make  any  exceptions  to 
it  in  general  i  nor  to  argue  againik  an  high  and  berefictJ 
\  pririkgc 

•  I.onI  Manif'.li  h^-rr.  reiuimfftl  Mr.  Allc^i,.',  that  he  had  rm'ttcdikst 
part  of  the  vcrdict  whi.h  liuds  that  the  money  is  retailed  m  the  h»6  cf 
the  defendstiit,  by  confent  of  the  Attomey-Gencral,  in  order  to  try 
rin^t.  ,  1  only  mention  this,  becaufe  otherwiieyou  coidd  ttotiuvclud  jcai 
sguail  a  ctdkn  officer  ia  this  form 
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privik^  0/  die  crown,  and  as  I  apprcfacnd  benefici.d  to 
the  people  ia  what  I  conceive  to  be  its  true  and  proper  feiife.         ^  . 
The  term  is  too  often  received  with  indigoanc  jcakniiy  by 
nn  Engltiii  audience  from  nufiaken  nottont      it,  which  ' 
vtfcre  urmerly  entertained,  and  which  have.excitcJ  preju- 
dices furvivin^i  as  is  common,  the  particular  caufi»  which 

f ave  them  rile.   To  anticipate  any  ludi  milireprefontations, 
beg  leave  to  offer  thb  deHnition  of  prerogative,  in  mrhichi  P««»jfc** 
I  tnilt,  I  fhall  have  yoiir  Lordlhip'ii  fupiwrt :  Prerogative  , 
is  iJiut  portion  of  polkical  power,  wiiicli  the  conftiiutioa 
luis  iiuruUcJ  wlili  iiic  4jrowa  for  itj  owu  and  die  public ho« 
Hour  mill  fccuritv."* 

'I'Irtc  ;:re  a  icvr  farts  ui  this  cole  which  areintroduvf^ory 
to  the  direct  p^^iiit  in  arguuient,  ^iid  thofc  thercture  will 
merit  a  particular  notice  and  comment. 

t'lrit,  tiie  ciicil  of  the  prodamalion  of  the  7th  of  Oc-  On  the  ef- 
tobcr  1763.    TJie  labllajKre  of  it  is,  a  recital  of  the  bene-  ft^L^LiJ^^ 
iit  naturail/  rcfukiflg  to  the  Britiih  empire  from  a  fyfiem  S^ofiSc 
of  colonization  in  Grenada;  and  in  order  to  invite  the  na-  7th  of  o  - 
tural  fubjedls  of  tliat  country^  on  whom  naturally  would  tobcr  176^. 
be  the  fldl  dcpaidcncc,  and  by  whom  thefe  was  the  faireft 
psofyoSt  of  anfwcnng  this  deiirable  end  ^^-to  invite  xhem 
to  ietdc  there,  it  repeatedly  aiTuret  them^hat  a  conftitation 
as  fijon  as  pofiible  fliall  be  formed  in  €X»i£t  conformity  and 
reprdentation  of  the  Engliih  govenunent;  whereby  all 
^owsrs  c£  ilate  ihouU  he  dtdy  diihributed,  and  lodged  in 
lunds  competent  to  execute  it  to  the  freedom  of  thefubje£t 
and  the  fecurity  of  the  infant  colony,  by  a  full  participation  ^  *^*lr 
of   our   wii'e   and  admirable  conicituLJon.     Then  follows  j^^^^-j^ 
the  proclamation  of  the  2uth  of  Islardi  1764,  putting  the  1764;  and 
country  m  order,  and  preparing  the  face  of  it  to  rejoice  as  the  patent 
it  were  in  the  la\rs  it  was  to  receive  ;  then  follows  the  patent^  ApSl^ 
to  Governor  Mtlv'dlrj  with  an  immediate  execution  of  thefc 
<:rigagements,  iji  part,  by  direccing  him  to  cumtitute  courts 
of  judicature,  for  the  adminillration  of  the  whole  internal 
policy  of  the  country,  as  near  ^  poiiible  to-  the  laws  of 
England  J  and  to  call  ailanb lies  as  foon  after  as  was  pojUible, 
in  the  very  effigies  of  the  Eueliih  confiituiion,  with  the  lame 
powers,  and  to  the  fame  ends  of  public  freedom,  order  and 
liappinefs,  and  of  maintaining  a  iimilitude  between  the  pa- 
rent Aace  and  the  colony. 

.  How 

'Pivrpgtttva  eft  jus  regis  Itonum  et  aatiquum,  in  decut  et  tutame^ 
,^  it  Icnmrlnin  bona*  ct  aati^vas  pop»U  libmitn,  ct  jmit  Anglicani  Ic^ca 
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681  1      How  wife,  how  politic  the  mcafure  !  for  the  crown  a*  that 
Ob&mtl*  time  couqueror  of  GreDacbi  the  old  inhabitants  fubjeftci 
«n i  cd  tcn!^  ^  conqucft  it  might  oatiiraUy  be  prdtimed  that  iW- 

dla?>  to  °'  fabjc£te  would  be  jealous  of  fuch  a  power,  and  dtfindincd 
lupport  and  to  fetde  where,  tnder  the  circumibmces,  not  only  a  diange  of 
tUiiiirate,  ^ace,  faut  a  d^fige  of  political  rebtion  might  enibe.  To  re- 
each  othcr^  movc  thcfc  fufpicions  if  any  yet  remained — for  his  Majcfty, 
tliitilui  *  hoth  by  the  terms  under  which  his  General  had  received  the 
rights  of  furrriKlcr,  diul  by  the  Oipulations  of  the  treaty  of  ^>eace,  had 
conqueft  given  aflurances  oF  better  things  to  the  old  inhabitaiiti 
edby  thf*  themfch'es,  v.-ith  whom  he  had  been  at  wax  j  anJ  had  "wiic- 
proclLir.j-  ]\\  and  as  became  the  honour  of  a  King  of  Great- Britiin, 
tionoi"  dilcialincd  to  gOVCfn  in  the  f[/:ilt  of  conqTic-ft  wiien  he  h^d 
176.;;  the  ff^^^^^i^pj  (l^g  fword. — But  to  ii'm  the  full -.ft  fatisD.cl'on  to 
Yitj  of  ^CH.  the  inhabitants  in  general,  and  to  thoic  pnrtic  T.larly  of  his 
verning  own  rubje6ls  who  ftiould  be  inclined  to  fettle,  the  proclama- 
th^b*^^  tion  declares  that  all  the  inhabitants  there,  or  who  ihould  in 
£oglaitd»  filtwre  refort  thither  lliould  have  the  full  enjoyment  of  the 
TtcApnzed  law*  of  England.  This  conftro^Hon  arifes  from  the  true 
Irv  thrrrfTw-  mcaning  of  the  words,  if  any  words  of  our  lanr»uage  ad- 
^'ovcrnorof  i»it  »  definite  fcnfe  J  it  appears  forv'arded  and  etiforced  by 
;ippointing  the  fubfequetit  a£b  but  now  ftated.  And  the  necefixy 
couruof  effeft  of  this  great  and  folemn  infbimient  is  a  waxvnre  dt 
judicature,  jj^^  rights  of  conqueft  whatever  they  were  before.    By  the 

on  the  plan  . 

of  thatLw,  proclamation  of  1 763,  m  the  moft  explicit  terms  a  recogni- 
and  the      don  is  made,  of  the  practicability  of  governing  this  iftandof 
iilandfiem  Grenada  by  the  laws  of  England,  and  a  receiving  of  thii 
recrtvcilas  ^^^n^ctimc  conqiicfc  iis  an  Engiiih  cclony  ^  and,  until  1  hen 
a  coloiif.    the  contrary,  a  fiiort  argument  fiiali  evince  it. 
Thcleiicnt     ^  conflitution  is  promifcd  •,  but  that  might  be  a  work 
of  th- K:v.s  of  time  to  complete  and  execute  in  adhial  operation.  In 
of  KnguiiJ  tlie  mean  time  ho'.vfver,  coiTts  of  iudlcatiirc  are  creeled  j 
Mvem^     they  Ihall  ndminittcr,  and  the  mealiire  of  this  judicial  con- 
mem  by     din^t  fhall  be  the  laws  of  England.    Can  this  be  eonipatiWc 
the  law  of  \rirh  any  principle  of  conqueft  ?  Can  the  benefit  of  tbe 
con<^uclL    law* -of  England  be  cnjo)'cd,  without  laying  afidc  the  go- 
vernment of  a  conqueror  1  Certainly  no.    The  flrong  hand 
of  power  enforces  the  laws  of  anns ;  the  i>eaccf\il  voice  of 
law,  fccures'  the  enjoyment  of  the  rights  of  Brttifli  fubjeEb* 
The  fame  pbfervatiohs  will  ihew  that  the  crown  held  it 
neitJier  impra£]^cable  nor  dangerous,  to  introduce  the  tawscf 
Enghmd,  aud  cftabliih  freedom  in  this  conquered  country. 
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From  the  v>Iiole  I  argiie,  that  the  iiih.ibitants  of  Crcri.ul.i  That  the 
were  toniidered      a  olony  annexed  to  the  crown  of  Eng-  inhabiuots 


of  

land,  jnd  pnt  to  be  govcrnetl  by  the  laws      conqneO ;  but  were  con- 
on  a  pian  iimihir  lo  that  which  ifTucs  from  the  coninion  fidrrcd »» 
center,  and  pervades  tJUc  whole  f)  acm  ol  our  Amcncau  let* 

country  an* 

Dcscd  ta  the  crown  of  E&glAcd,  iwd  cn  the  fydem  oi  the  cihtr  Americaa  (citkmcntt. 

If  this  be  gr.ii.ieu,  ami  I  fee  not  how  it  can  be  qiicftioncd,   [  682  ] 
conHrtently  with  faOs,  I  then  conclude  by  Jircct  and  nc-     fo.  that 
ceffurv  infercriccs  from  prenullcs  which  I  think  ciear  and  ^.T^T  "**5" 
uncontrovertible,   tlint   every  conltitutional  rfr^ht  ot  the,jghtcf 
Brit'.lfi  fubj'jct  nerefTarilv  bf"Ion'jf<l  to  them  ;  thev  were  cn-  Hririfh  fub- 
titled  to  call  upi)n  rlic  crown  to  Icciire  tI\olc  rights,  a^id  were  J<  «*n«cci- 
competent  by  every  legal  means  to  defend  thoic  rigUts.  them^d 

they  wcr€ 

eutirlcd  to  defend  every  fuch  right  by  every  Ic^  meaii». 

Of  cor.rle        *  rown  could  afnjme  no  legitlativ*  power  Andthit 
over  them ;  coidvi  impofc  no  permanent  tuX  ;  for  tax.ition  at  J^^J^^^ 
leaft  requires  in  a*!t  of  IcgiHation.     'Ihele  obl'crvations,  gmatWe 
which  would  all  rcfult,  and  I  Ihonld  think  irrefiftibly,  from  power  ovrr 
the  ilnglc  proclamation  of  the  7tl\  of  October  of  1763,  re-  ^^-^ 
ceivc  additional  force  from  the  fecond   proclamatioii,  and  |J^^^J[J^ 
from  the  patent  to  Mr.  Mt-ltnlUto  Ihcw  the  fame  opinion  in  ntytoin- 
the  ropl  mind,  the  fame  purpofe,  the  fame  idea,  and  rc-  forcc^pcr- 
peat  the  fame  alluranccs  to  the  Aibje£t ;  and  if  it  were  pofli-i 
ble  to  make  them  clearer  or  moi^  certain  they  would  have 
this  <ffedt:  However,  at  leafl-they  cannot  weaken  what  was 
clear  and  certain  before  \  they  would  ibrengthen  it,  tf  it  had 
need  of  ftrength. 

From  them  we  get  to  the  exa£t  point  of  argoroent,    whe-  The  grea^ 
thcr  the  cit»wn,  on  the  aoth  of  July  1764,  poflefled  a  s^""-*! 
«  legHladve  authority  over  the  Ifland  of  Grenada."  ^  iJ^J^" 

the  crown 

cMi  the  aotli  of  July  1764,  poAefled  a  legiilatrre  atidiocicy  over  the  illai|4o£  Cfcaada  f 

The  teclinical  learning  of  Weftminfter-Hall  can  give  xin^iiie 
but  little  aflillance  in  the  inveiltgation  of  this  queftion.  technicml 
The  great  principles  of  the  law  of  empire  muft  determine  it ;  learning  of 
to  wbkh  the  political  hiftory  of  £ngland  affords  particular  ft^cr-HaU* 
iUudradons.  triu  but 

little  aiSft 

tlie  encjuiry  which  mud  Ik  'Vum^ined  on  the  gjECtt  fciiicipks     the  kw  of  eaafiie^' 
ilhiilratcd  by  she  hiihvy  oi  Rutland. 

3  A  This 
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This  courfe  I  (hall  pfdrfuet  and  as  I  proceed  glean  up  the 
learning  to  be  found  in  the  books;  from  wliich  progrefs, 
I  tnift)  I  fhali  Cifclf  draw  that  cdncluHont  wlikh  forms  the 
ground  whereon  my  client  now  ftands  hoping  fuccefs,  and  1 
trufti,  not  hoping  it  in  v^in ;  fince  I  l;op«  to  prove  he  has 
on  his  belip.lf  the  molt  powerful  advociitc^,  aiiJ  moU  pro^ 
Vaiiin-',  m  iWis  court,  iuftice  and  rij;ht. 
inepnnci-     The  priiiciuics  of  the  I.uv  of  empire  arc  founded  in  the 
law  of  t  in-  ^<^cinl  nntiirr  of  mao. — Ai  natural  law  is  ilcrived  from  natural 
pir«  in  iiic   connccHo'i^  j  lb  pnlitical  hnv  is  derived  from  fociul  conncc- 
focial  na-    tif>ns.     i  ii.:t  coniulcrs  him  as  a  creature  .is  he  csme  froni 
ma^^and  ^^'^  mother's  hand  ;  this  as  a  member  of  1^  ciety  paying  obc- 
thc  feci-     diente  to  tlic  laws  of  his  cooiinumty,  and  rcciprocidiy  dc* 
procul  con-  rlvlng  protedtion  from  them. 

formity  of 

the  individual  to  focial  rcgulutlons  and  of  chofe  to  him. 

[  683  ]  From  hence  arifcs  one  inconteiUble  principle — fo  long  as 
Change  of  hc  pays  due  obedience  to  the  laM.%  (b  long  he  is  cntitkd  to 
its  fecurity  j  provided  hc  continue  in  a  place  where  the  «• 
change  for  ercifcof  that  law  b  practicable;  if  he  quit  his  native ioD and 
the  time  of  reibrt  to  a  foreign  ftute>  the  mimidpal  conftitutions  of  his 
*^^'^*arX  being  not  the  meafure  of  his  civil  condu£^  thorc, 

ll'gafiiyTis**  protection  for  a  wiiilc  is  fuipendedi  it  intermits  until  Lis 
and  lo  oil  return. 

coming  t(i       If  j^g  rrfort  to  a  ccv.intrv  luwlv  .if quired  bv  ?rm<;  tJmuqh 

acoumry  t  j^j^  ^^^^.^^  ^^^^  there;  if  the  nccellitv  of  tlic  hate  rei:u:rcs 
newly  ac»      '  '         .  * 

quired  by    ^^^'-'^  ^^'^^^  country  be  governed  by  mure  rigorous  means  lie 

arms  nuifl  irbinit  to  them  :  But  if  hc  rcfort  to  a  newly  dillrovereJ 
h'towfi'^^  coi'.utry  or  colony,  .ind  fetric  Tinder  the  anri>!res  of  the  me- 
diate. But  ^^^^-^  ltate»  I'.uTe  the  l.nv«^  of  his  (Tiginui  ctn::.:ry  Itill  afford 
^nanl•^v^y  their  proteuion,  as  far  as  may  be  agreca!)lc  to  the  local  c  ir- 
ilifcovcrrd  comftanrcs  of  that  country  to  which  he  has  arrived  ;  llill  me-j* 
coloiwf  the  ^^^^  condudk  :  J  he  caiccutivc  magilVrate  ihall  irame 

lawi  uf  the  a  conibtutton  for  him  XQ  fecurc  his  birth«righfi^  wicli  every 
n^orh  T      appendage  of  his  ancient  government, 

.1  ronipU'^»'('  vvifh  the  fiutc  of  the  colony  ^111  fuuCft,  and  the  r|g!Tts  derived  iindcT 
thrni  to  the  culimiiK. 

■ 

Mr  V,iiMI  'J  h.is  ncrt  iTirjly  follows  from  the  principle  I  f;ril;  pro^K-fevi; 
ct  Friif-  -  .Hid  it  is  burdiy  nccell'iiry  to  reibrt  to  an  authority  w  here 
thauvl,  rciiion  U  fotlcar:  Yet,  I  am  happy  to  refer  to  the  illutbrioas 
'/LoiKf'   ^^^^  and  fond  of  this  occaiion  of  mentioning  it 

rd.  1760. '  whh  defcrvcd  vener4tioni  and  1  hope  to  be  exculedi  if  I 

'IhSta  en*  .  .  .  - 

Unv      t'i'oir.e  part  of  tlie  il»te  itvm  whvucc  i(  i^Tvcd,  ami  hm  Um  iame  birsanrf 
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uiJntge  the  plcafurc  of  quoting  him,  with  fome  vanity  pcr- 
h.i^>i.,  when  i  liiid  my  notioJi:.  — authority.  In 
Q^io. fee.  B,  I.  Your  Loiv:lliip  uiil  liuJ  him  cxprcfling 
hinifclf  in  thcfc  words,  when  a  nation  takes  pofldliou  of 
"  a  dift^mt  cunnrry  anU  fettles  a  colony  there,  that  cotintry, 
**  though  fepurated   from  the  principal  eftablilhnicnt  or 

mother  country,  nariirully  becomes  a  p;irt  of  the  (late, 
"  equally  with  its  ancient  poflcHIons.    Whenever  there-  • 
»'  fore  the  political  laws,  or  treaties,  maivC  no  diftin<ftion 
"  b»;twccn  thicns  every  thing  i'aid  of  the  territory  o^  s|  n^- 
«<  t  ir>n  ought  alfo  to  extend  to  its  colonies/' . 

If  there  fore  the  political  laws  are  coextenfive  with  the  Inf-rcnce 
territory  of  the  ftatc,  howcTCr  *  disjoined  in  fpace,  as  this  ||^^*^!^^^-. 
excellent  autlior  decides,  they  are,  then  every  coni^itutional  cutional 
right  of  the  fubje^  of  that  ftate  is  ^o<«xtenfive  \  the  fucdi^  tights  «• 
mental  laws  of  the  itate  equallv  fo,  and  perfonsd  liberty  and  ^J^f 

,•,         •    Vr  11'         ^  A  I  the  whole 

private  property  ahke  univerfally  protected.  territories 

of  a  ftate» 

lUid^perlbiud.  liberty  and  property  alike  pfoteded. 

This  generally  follows  firom  iiis  general  pofltion :  But  That  rea- 
thongh  I  illuftrate  ray  argumei^  by  this  quotation,  I  do  npt  ^'^'^^  ^^^^h 
ihelier  myfelf  v.vaI^t  any  fcHreign  authority;  nor  merely  un-  of  pU^ 
der  authority  of  whatever  *  growth :  I  appeal  to  the  light  of  can  never 
Tcaibn,  that  .a  chance  of  place  can  never  merely  as  iiich  ope-  ^  itfeif  ex* 
rate  a  forfeiture  of  original  fodal  rights,   Triie,  as  I  have  JJ"J^** 
before  faid,  it  may  fometime$  fufpend  the  enjoyment  of  rights;  It 
thefe  rights  tinder  peculiar  curcumftances  of  policy  %  or  make  mtf  M» 
fome  of  the  laws  of  the  parent  ftate  inapplicable  from  dif-  ^^^j!^ 
ference  of  fJtiiation :  But  the  mere  aft  of  colonization  never  ihrnccT  bat 
can  fufpend  whilft  the  operation  of  the  law  continues  prac-  not  in  that 
ticable^  far  Icfs  can  it  annihilate  thefe  rights,  toloai- 

ZltJOO. 

Let  us  now,  to  clofe  this  part  of  the  argument,  hear  the  [  ^^684  ] 
legal  authorities  of  our  own  countxy.   We  (haU  find  ,th>r . 
gODcral  leammg  of  Weftminfiec-^all  coincide  with  this 
theory. 

In  B/ankarJ  and.  Gn/Jy^  2  SaHC  411.  Lord  HbU,  Chief  cafes  in 
Judice  fays  the  reporter  and  the  whok  court  with  hhn  held  fupport  of 

thus:  thispropo- 

ifV.  In  cafe  of  tin  uninhabited  country  newly  found  out  ^jhnkard 
by  £aglilh  iubjectsj  all  laws  iu  iuicc  in  £ii^kud  arc  in  ;ujd  Gaidy, 

force  there.  * .  *  ^*lk.  T. 

5  W.JtM. 

That  the  laws  of  England  take  place  in  s  colony  iplb  hA^i  in  a  conquered  country* 
dochred  by  the  Qtm^oecor. 

3  A  2  2d,  Jamaica 
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2d«  Jftmaica  being  conqnered,  and  not  pleaded  to  be 
parcel  of  the-  Tcingdonfi  *6f 'England ;  the  law*  ijf  England 

did  not  take  place  there,  until  declared  fo  by  the  conqnercr 
or  hifj  fuccL'fibrs. 

The  firft  point  cxprcfsly  maintnms  the  propofitiTis  of 
Knftt'/ly  and  his  M.ijci"iy  has  put  Grenada  in  exprcfs  terms 
upon  the  fame  foothig  with  ^*  the  other  colonies  there- 
fere  nil  tbe  l.nvs  of  f>ngland  (fo  far  as  ii  agreeable  to  that 
ifkmd)  are  in  force  there. 

•  But  farther  as  a  conquered  country,  the  conqueror  h^? 
declared  that  the  inhabitants  of  Grenada  fliall  enjoy  the 
laws  and  conflitution  of  England,  which  brings  it  within 
the  fecoiid  point. 

ft  Pccre  ■  Agreeable  to  this  is  what  is  reported  the  rr.nflcr  of  the 
^  '"inuo  ^  ^      ^'  7^-     ^  tlctennination  bdbrc  the  King  in 

x;it*^°  cOttiKili  tfpoA  an  appeal  from  the  foreign  plantadom»  that 
if  there  be  a  new-and.  ufainhabited  country  found  out  bf 
Engliili  fubje^»  as  the  law  is  the  birthrright  of  every  iblk 
}cttf  (b  wherever  they  go  they  carry  their  lanrs  with  tbeni$ 
und'-therefere  fueh  ncwr  formed  conntiy  b  to  be  gowned 
hv  the  Ifiws  o£  Kijgl.inU,  then  in  being  when  they  firft  fe* 
■  lied.  ' 
,  ^  to  the  iccond  point  It  goes  to  be  iV.re  on  too  hrgc  a 

ground,  la  luppoiiiig  conqacil  gives  a  property  to  the  con- 
queror m  the  [)eoplc  tonquei'cd. 

Tins  principle  is  taken  up  by  Mr.  Jiirticc  Buicipcne  in  his 
ronnnentaric^  who  allows  the  tlov  irme,  and  the  exccptiotw 
to  it  >vhicti  he  niakesi  in  geiR  ral  inch  as  reliilt  from  the  in- 
t        3  convenience  which  would  tall  on  the  coiony,  hrofo  ag«oefai 
'  adoption  fronitthe  la|ws  9^  the  parent  ibi&e« 

.  livery- day's  expericiKC  before -the  <K)uncU  wamkpta  chit 
priiK'Mle:  'I'he  laws  of  defcent  and  of  .  aU  property  are  cur- 
rent- m  Ireland,  and  in  n  ery  plantation ;  in  every  part  of 
the  ctnt^irc.  By  what  law  By  none  pofitfVc  tbtre  j  btit  as 
atieeeil^y  confequehce  df  the  countrf  b&ig  a  part  of  tbe 
Britiili  empire*  .      ' ,  -  ' 

Mr.  Cai|i|>*  If  this  be  fo,  what  Was  the  fitqation  of  Mr.  C^pkH  and 
bctort'thc  ^^'^  <;«>omfymen  at  and  prior  to  the  20tk  of  July  1764  ? 
date  «f.thc  'i  hey,  were  Brhifli  fubjecls  ;  They  were  let  tied  in  a  now  ac- 
pateM  con-  tqmfitfdn"^  The  laws  of  England  were  pra^TticJole  ainong 
fluuijrg  them:  No  peculiar  circuirillances"  of  poliev  retiuired  the 
a  Bntili.  ,  jnrpeailua  of  them*    His  Majeflyi  the  iuprcmc  executive 

JubifiS*.        \-  •:   :  •       •  ..... 

'i  liclawt  of  iXttxx.        D  fcunj  pra^li>.nbie  ^iij  cxpedicBl  anu  iftircduocU  l»j  tiw  exew 
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magiftssite  of  the  tayt,  toippetent  la  doeiile  mthe  ppopriet|L  of 
Introducing  the  laws  of  Englauid  ii^to  Crenada,  has  dccWcU  • " - 
fuch  propriety  has  introduced  them.  Then  by  qece^Tary 
fequence^  th^y  wereentiijed  to  (tiem^.  they  wanted  no  other 
2£i  to  give  Jt  to'them;  and  Mr.  Melviiif  w^  only  to  Iia(b8p4n 
the  performance  of  this  duty  to  put 'their  conftitution  in 
l^LLirc  tlieir  rigliu. 
By  what  mode  uf  reafonlng  then  uni  1  to  learn  th,u  Lis  »ft«r 
Majt'lH  had  at  this  time  a  IcgiiUtixe  iiuthuiiiy  over  th^  |hc*fc"t"o? 
iflund  of  Grenada  r  To  make  tcmporaiy  regulations  on  a  „,ej,t  of 
liidden  luitll  .ill  was  fmillicd,  %vas  the  cxiiiiit  ol  liii>  prtro^a-  the  ccnili- 
tive  \  19  impoi'c  a  permanent  tax  was,  as  1  iubout^  ilkfgat.   -  MajcAy''* 

foiU  ianerpofc  at  maft  taniiorary  regubkioiUy  not*  ftrrfiaBcnt  ui*. 

This  argument,  foundc4  on  the  evidence  of  facts,  anti-  Aligned, 
clpates,  1  think,  every  objc6lion  that  the  patent  tu  Mr. 
/!/f  /t'/7/c' was  executory.  It  is  againft  the  words,  again(J:-^hc  iTi^tcxc- 
fnirit,  ag-ilnil  the  great  end  of  the  proclamations  to  fiijmorc  it  cutory. 
w  as.  The  coin*t  wil}  not  give  fuch  a  narrow  and  forced  con- 
ftruction  to  a  public  grant,  *  founded  on  ;he  niofl  liberal  jind 
wifell  principk'Sj  of  policy,  and  upon  which  numbers  of  Brlr 
ti<h  fubje^ts  have  fixed  their  fettlement,  in  coutidence  of  all 
the  rights  of  freedom  in  a  country  fo  remote  \  a  conftruc- 
tion  iU  adapt(;d  to  its  terms^  to  its  plain  icope^^  and  to  the 
Aanifcft  reafon  of  the  if  ^^d  been  a  grant  no(  to 
nation  at  hirge,  not  to  Britift^  fubjediSy  to  ^nghlhmen,  In- 
Tited  to  fettle  fcnr  the  encreaie  of  comnvtireej  hut  to  a  Tingle 
private  indbklual  under  any  dpcumftanra.  WIU  the  courf 
intend  that  It  was  the  dedgn  of  the  crown  that  Briliih  Tub- 
jc£ls»  Ei^Kihmcny  Aoold  be  catted  to  crofs  the  A'tltotic 
by  the  roya[  voice  itfdf  under  fuch  sdRiranccs^  and  When 
they  arrive  fitid  their  hopes  dependant  on  a  future  diicrcCion- 
ary  poflible  <rr?.nt  ?  It  is  fuiiicicnt  for  me  to  fay,  hy  the 
patent,  and  bv  the  proclamation  of  the  26tli  of  October, 
nay,  by  the  very  terms  of  furrender  and  the  general  treaty  ^  (Jg^  J 
of  peace,  the  inhabitants  are  recognized  as  BritiDi  fubjcdts  j 
The  laws  of  England  are  recogni/.ctl  as  practicable  and  bene- 
{ic\A  to  the  ifland,  thofe  who  were  there  and  thole  who  fhoulj 
nfter wards  refnrt  there  are  proniiled  the  enjoyment  of  them. 
From  that  admiilion^  this  mutual  contra^,  and  thefe  a<Ets  of 
of  the  crown,  I  draw  my  argument,  and  thence  derive  the 
^ghts  of  the  colony  to  the  full  bene^t  of  the  Engliih  lairs 
fund  con^itution. 

■ 

And 


*  It  feems  that  in  public  gnuitt,  tKe  rule  <^  the  civil  law  Kolds,  which 

fays — 8encjicium  irif-r.rtcns  quam  pltntjjtm<  inttt^r^U^ri  dibtmut^   thoUgh  OUT 
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Argil-  And  now,  mv  Lords,  from  the  confidcrntton  of  the  rife 

ments  irem  <^cneral  view  of  political  theory,  nnd  fr*;ni  iiu  h  auii*.o- 

nrv  as  eminent  writers  and  the  uecihons  or  our  courts 
of  our  law  fumiih  more  directly  to  the  point,  I  proceed  to 
the  review  of  trie  hiftory  of  this  country  \  and  1  trul^,  that 
the  account  I  ftiall  give  your  Lordlhip  of  our  feveral  acqiii- 
fitions  by  conquefl:  or  colonization  (in  which  latter  conqueft 
with  us  as  with  ancient  Rome  hath  always  terminated)  will 
.  abundantly  prove  the  antiquity  and  qniformit^  of  mj  general 
argument.  * 

J  have  i  pared  no  pains  to  ihforin  mjpfelf  of  the  hiftory  of 
thefe  tranfa^on^f  and,  after  a  diligent  refearch  through 
.  the  writings  of  Dr.  Lei^md  in  his  hiftory  of  Ireland  ;  of  Sir 

John  Davles  in  his  difcoveries,  and  the  cafe  of  Tnnyirj  in 
hii  reports  i  of  Dr.  H.irrls  in  his  lllberniii;  aiij  ot  Mr, 
Mohnnix  in  his  covitcU  wIthM;.  Cuty^  iUid  Litiy  of  the 
pobld  hiftorian  of  the  age  of  //.  2.  1  trult  I  am  wun  Miiteu 
in  the  printipdl  fa<Jts  «nd  conclulions  I  have  to  oifcr  conccra-f 
ing  the  hillory  of  the  acquiiltiou  of  Ireland. 

I  nir.n  not  rcrer  to  the  books  by  pages,  except  that  in  Sir 
John  Davids  reports,  I  would  wilh  piirtkuiariy  (o  lubout 
to  your  LordfhipS  notice  the  37th  page  U. 
jinno  Ireland,  When  Hoirj      ^t\i  afcended  the  throne  * 

^is  kingdoiTii  was  divided  into  many  ihiall  ilates  -md  wai 
fiibje^  To  all  tbofc  evils  and  ^onvuUions  which  dtftrack  fa» 
vage  unpoIifiiQd  and  divided  couiitries. 

Dirn^t  King  of  Leinller,  beuig  driven  from  the  throne 
lus  reheiUous  fubjc^,  folicilcd  thc  .aiiiftancQ  of  H.  ^. 
who,  covering  his  ambition  under  the  fuppofed  (auction  of 
the  paps^l  authorit;^/  ^d  taking  the  couqueft  of  Isdand  to 
be  a  deiirabld  obie£l,  readily  permitted  certain  of  his  (Hbo 
je(^ls,  with  Earl  '^tronghoiv  7>X  their  head,  to  land  in  Ire- 
land, and  to  engage  in  the  cnterpri^  on  behalf  of  Da^ 


Ann* 


fmt.  * 


T}|C  n^ipiilations  were — in  cafe  of  victory  Dtrt-nzt  ms 
to  be  nitored;  and  in  return  a  grant  of  Luitiii  wai  to  be 
made  to  the  Ln\»lilh  fubjetf^s, 
L  687  2      "^^^^  event  was  profpcroua  j  the  tefnis  01^  the part  of  Dtrn 
were  fuihtkdt 

King 

•  From  Pope  Arinan  the  4ih,  whole  uatt^''  hr^'orf  his  icrcflion  to  th«  f« 
WA$  JS'tcLvlas  Hreakjf^ar,  and  he  hinilcif  was  an  hn^ltjoxan.  The  icUer 
muhwizing  H.  to  conquer  Irelami^  and  bring  it  to  the  obedieacefif  Sl 
F*t€rt  \%  a  very  curioDi  oae ;  It  ia  dated  1154,  aod  may  be  icen  in  Laid 
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King  Henn  went  ovefi  and  extending  the  conqueft  AnoA 
pinie  poileired  of  a  greac  part  of  the  fouth^eaft  of  Ireland. . 

The  natives  whom  he  >iubdued  he  ruled  ^with  the  rod  of  The  con- 
empire,  communicating  as  he  thought  fit  certain  privilege?*,  qucrcd  part 
aiul  withholding;  others ;  and  making  as  he  iiuli^cd  ncccflarv  ^^^^ 
ccr.ai.i  rc^uLitlous  :  But  iliulc  of  Xxxn  liihjccts  whoni  he  found  ^vlthilvc- 
fcttlcJ  there  he  rccuguizcd     Ir.ch  j  ot  thele  lie  demands  iliO  riiy,  us  by 
perfoniunce  of  the  feodal  fcrviccs  \  and,  as  a  nceeliary  con-  ^  conqucr- 
fcquencc  of  their  being  lhbje<ft  to  the  obHgiitionfe  of  thole  t,^^., 
laws  of  England  whiyh  were  in  force  at  their  becoming  a  («uifU-' 
colony,  the  laws  of  England  diriuled  their  protection  over  ^i'^*"" 
tl.e  colonics;  And  he  proceeds  to  Iccure  the  benclits  fr^^^JJ^i^ 
thofe  kw8  by  pcffc^ing  their  (Kmftiturlon,   and  forming  the  colo- 
tlicir  government  with  every  appendage  9f  English  policy,  olfts.  • . 
We  fee  him  dividing  the  country  into  counties,  eihiblifhing 
(bcrifFsy  creeling  courts  of  judicatvtre^^  corporations  and  ge* 
neral  aficmblies. 

This  account  fupcly  fumi(hes  an  ancitet  and  iUudnaus 
inilahce  to  my  general  argument* 

X^e  laws  of  England  are  communicated  st  picture  laws 
«*  to  the  conquered  natives  \  >ut  rtfult  to  the  £ngliih  ^oio-  ^^^^^"JJ^'* 
«  nifts  as  a  nccefTary  confcquent     This  point  is  elaborately  ccflLrily 
difeufledby  Dr.  Ldandy  decided  by  Sir  John  Daxnes  in  page  thccolo- . 
37;  and  adopted  in  the  manner  I  ftate  it  by  Lord  Hn/t}^*^^ 
who  remarks  the  colonics  oi  the  R^iDMih  planted  in  cgn-  y'^iS^* 
quered  countries  ohierved  the  RouLiu  lawj  and  takes  it  as  of  c.  L.  c 
of  courfe,  not  aillgning  any  reafon  for  it  or  explaining  the  i-p. 
ni  inner  J  the  reafon  bcint^  indeed  the  hceefTary  nature  of 
the  thing.    But  he  gives  large  <'X]^ianatio4;»  how  conquered 
countries  mav  have  their  laws  clian;»ed.  '  •  '• 

I  own  the  great  authority  of  Lord  Hale  does  not  feem  to 
agree  with  me  on  the  whole  in  this  accoimt  of  the  eltabiilh- 
mcnt  ot  the  English  h\y  in  Ireland^  in  the  book  juft  quotedt 
And  1  am  aware  too  that  this  account  Is  materially  diderent  ♦  " 
from  what  I^onJ  Coh  lays  down  in  his  fir  (I  Iniljtutes  141. 
^.  and  in  Calvin's  cafe  7  Rep,*  as  if  they  were  eilabKih^  •Fromoaec 
by  King  jfoijni  and  his  fqn  Heftiy  3.  and  farther  wore,  not ,  t9 %Z,Tu 
theede<Et  of  colonization.  '  .$  J^e,h, 

This  ibriking  diflference  engaged  me  toitftee  the  fubjeiSt  Anfwerto 
iy>inutely }  and  as  the  learned  writers  whom  I  have  fbllowed  the  reafoiu 
had  accefs  to  the  archives  of  the  city  of  Dublin,  and 
fpent   nvich  time  in  every  meana*  of  -information,  j  ^^^^^ 
choofe  to  follow  them  as  my  leaders,  in  a  point  of  hiilory 
which  they  had  luidc  die  lubject  of  their  parUwui*a-  aLicn-.L  3 
licii^  A^dia  thau  the  great  oracle  of  ilie  law.  •  . 

The 
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The  fubfcquent  hiftory  is  as  follows— and  will,  by  Hating, 
iliew  how  Lord  Coke  fell  into  his  mlftake  \  for  fuch  with 
deference  I  call  it;  and  fuch  the  fa^  I  think  prove  it  to 

have  been. 

Thu  King     The  laws  of  if.  3.  being  too  much  neglected  iinom  the 
]oTcci\\o  intcrcowrfc  between  the  Engltih  colony  and  the  native  Irife, 
orio  mally**^  thc  lattcr  obdinattly  fond  of  that  lewd  collom,     it  is  called^ 
guve  the    the  Brehan  law,  of  which  there  is  muclv  faid  $n  the  cdSt 
laws  of     of  Tani/Iry  already  cited ;  and  this  law  getting  ground  in  tho 
Englarjd  to  £ngij^]^  eftabKfbmeiit,  it  was  found  ncceflary  In  the  rei  jaof 
Jiing  joofi  to  illue  a  prcc !  ur.ation,  commandiii^^  the  diic 
obrei  \  uacc  (.f  thc  lawu  ui  Kn;;laiid  to  his  Ent;liih  i'al>?e£t$  i 
and  King  J  l/i  himfclf  went  over  to  Ireland  tj  inlvifcc  obe- 
dience to  them.    And  King  H.  3.  Ins  Ton  rj>caking  of  hb 
'  •  Statuitet  f;ithcr  as-  having     crd lined  and  coiiiniiiiucd,'''  as  Lord 
prarcrit.  tnkcs  ir,  hit  I  think  more  coniiUet.tiy  u^th  hiftory 

*'  U^ttlcJ  ;ind  1 1  i]ii::cd  thc  obfcrvancc"  of  the  laws  of  Eng- 
land, which  had  been  el tabii fixed.  The  letter  cited  by  Lord 
Co  ft',  from  whence  too  this  is  quoted,  fays  King  Jotn  re- 
duced them  into  writing,  and  at  the  intlancc  of  tnc  Iriilu 
It  is  very  naiurai  to  adm't  this,  without  fuppofing  either  that 
King  'Jc/:ri  wusthe  origin  1 1  founder  of  thotelaws  in  IrehnJi 
or  that  they  were  not  6nt  there  in  confequence  of  coioniza- 
tion.  There  was  very  little  ftatute  law  at  that  time  |  and  it 
r-iight  be  thought  advifeable  by  the  adminiitration  here  at 
that  time  to  di^rd  the  common  law  ot  £n|;bnd  into  writ- 
ing, the  better  to  avoid  confounding  it  with  the  Brehan 
]aw ;  and  probably  at  the  rcqucft  not  only  of  the  Engliih 
colonics,  but  of  thc  wifer  and  more  moderate  part  of  the 
Jrifh  who  had  perceived  its  excellence.  But  however  fond 
King  jfoij^i  or  hio  ion  might  be,  to  ru;>pore  th.it  King  y  -'vi 
IjimfeU  was  the  founder  of  thele  lawb,  (ihuiik,'i  1  tlwulc  ii 
ilocs  not  Ujjpear  that  cither  have  aflcrted  fo  much)  there  is 
no  ground  frojn  facVs  tu  I'cny  this  honour  to  King  H.iv'j  the 
jecond  ;  but,  I  think,  abundant  to  the  contrary :  And  at 
the  fame  time  1  think  dierc  is  thc  frrongeit  evidence  from 
fafts  and  rcafon,  not  without  lup^wrt  tVom  the  ex^Jrefs  de- 
claration of  great  authorities,  to  prove  that  they  were  origi- 
naliy  intri^uuccd  not  by  conqueit,  but  as  lights  attendant  on 
£riti  Ih  fubjedts  fettling  there  as  a  colony. 

What  is  ftated  to  have  been  done  by  King  Jcl-n^  and  is 
taken  by  Lord  Coie^  the  indulgent  adi  of  that  King,  com- 
municating the  laws  of  England  to  the  lrlih»  1  taks  it  was 
more  than  a  proclamation  enfiorcir.^  obedient  to  thc  laws 
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already  eiliibliflied ;  A  prerogative  the  crown  mvf  •exercife 
ihii  day  at  Ix)ndon. 

Indeed  the  fculcment  which  he  rcftored  was  farther  im- 
praved  imder  Xing  Johu^s  reign,  and  enlarged  in  point  of 
territory. 

The  fame  policy  prevailed  in  the  fubfequent  reignsi  and  f  ^89  ] 
vre  find  JSiltig  Edward  the  firft  fumo^otiing  membm  to  the  Kbff£ 
Britilh  parlument  in  thd  third  year  of  his  reign,  for  the  Zm^^ 
purpoie  of  taxing  the  colony.    We  find  writs  returnable  from  irc- 
uito  this  court,  the  aula  regis ,  and  in  every  in  (lance  idmilar  I*ndtothe 
prote<ftion  and  Lws  to  the  Engliih  and  Iriili  lubjua.s.         "  Bririfli  wuf 

the  purpufc  of  rdxviig  hi»  jrifb  rubjc<H:s  anno  1275 J  WdU  jrctUTJUble  ifl  £.ii.  ia£llg^ 
%ad  :  iuxui^  bws  i'or  the  £i:gU^h  aod  kilh  iubjccb. 

No  inftance  more  fiiiVilar  to  the  prefer. t  cafe  of  Grenada  Apj>lic»don 

can  be  conceived  :  And,  Turelv,  the  politics  of  a  crown  ^"f* 
•  ,    .    ,  ,  \  •  •       1        1     *>*  Grenada, 

iniinitely  more  ardent  to  extend  its  prerogative  than  the  ^  ^yj^^,  f^^. 

prefent  times  will  allow  ih.dl  not  furp  ifs,  in  ali'ording  pro-  tiori,  from 

Icclion  to  the  fubjedts,  the  laws  ot  this  day,  the  cotion 

'  of  preroga- 

tive isthofedafk 

r 

The  next  inftance  we  find  in  our  political  hiilorjr  it  that  Waki, 
of  Wales:   Prom  it  I  ihall  derive  ftrong  argument  in 
fiipport  of  my  general  propofition :   And  in  this  I  am  yet 
farther  iattsfied  that  I  proceed  upon  iblid  ground,  as  I  find 


principality.    'i"he  prince  refuling  to  acknowlcd^^c  inu\  he  «1  Wales  as 
tre:ited  him  as  his  rebellious  valTal,  reduced  the  country  by 
arms,  caufed  the  prince  to  be  puniihed  as  a  traitor,  and  ann*o*?*28<^ 
took  upon  himlelf  the  immediate  foverdgnty.  in  the  9th 

'  year  of  hU  icigu. 

He  fubiccf^s  them  by  amis  ;  but,  wiiatever  was  the  real 
right,  having  rnlxiucd  them,  he  recofynizcs  them  as  his 
fubjecls  (lij  co'jld  not,  indeed,  do  otluTwilc  iij^on  tlic 
principle  vhicii  he  profelild,  of  reclaiming  Wales  a«? 
a  fcoiiatory  Kate,  and  declaring  it,  as  he  does  in  the 
twelfth  year  of  his  reign,  to  have  been  before  fubjec^ 
to  him  of  feodnl  right :)  he  communicates  to  them  the  laws 
of  England,  and  takes  every  meafure  to  fecure  to  them  th«^ 
benefit  of  the  enjoyment  of  thofe  laws«  / 

The  - 
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And  was  a  Thelilf.o;  )  iddf  of  thofe  tirn.  s  f  many  \aluabl':  coUec- 
van  of  the  jJqj^j  which  are  to  be  found  m  R*ffnrs  FaaJri  d  )  i)rovc% 
deminion  con^^luci  towaras  Wales  not  to  have  betf*i  as  *ri  right  0: 
with  Hog-  a  conqr.cror  iiKiul^ently  benciitting  his  fabje£ts,  but  is  ih.* 
H  V^H  f  fcodal  io\*cre:gn|  and  ^  the  fame  time  fupremc 

«f*C.  X4  c  ^^-cutivc  inaghlrate  of  this  country,  fci;uriog  to  bis  fub- 
7-  p  i6a«  jc^s  U^t  proteckion  which  was  their  due,  in  return  for 
their. feodal  holnage  and  forvlces,  and  iecuring  it  hj  a  took- 
muniCittion  of  the  hws  nnd  confutation  of  England,  con- 
fidering  AVaics  midcr  the  gcauui  cuui^iciiciuioxi  of  the 
Lritlilj  empire. 

i  ]  Fiirliiing  liis  naj^ian'mous  dt^ftgn,  of  uniting  all  the  ad- 
fand^v^adb  countries  to  the  realm  of  iiiigland,  he  next  turtcJ 

sdgiA,  from  tlunights  to  Scotland :  And  the  biftor)-  of  Uie  town  of 
$3  to  91.  Derwiek,  fo  fully  dcvcloj^ed  by  your  Lordlhip  ia  the  c Jc 
Tins  ciJm  already  citcd|  warrants  tlic  like  observation  as  OQ  Wales* 
^^^'^^^'^^^^  He  claimed  Scotland  exprefsly  as  (bvcreign  lord  of  the  &f| 
an&oiiyi.  and  g<^vcrned  it  as  a  par(  of  the  grc^t  general  Sef^  t}ic 
V.  alio      Britiffi  empire. 

St^C^i^!  The  reii^n  of  Ldnjard  the  third  next  fi.rr.ifl.es  matter 
c  \o,  of  ^  iimllar  nature;  und  the  ever  memorable  treaty  of  ikc- 
•E.  3.  tigny  ♦  gave  tlr.it  prince  nn  opportunity  of  cxtendir^^  his 
Sthuf  May,  tjji,>ij.j.  ui«»n  m»un;ipfcs  wJUi*:h  lud  auiva«itcd  ai^d  dircttol 

1300,  by     I  •    r  *  * 

vhich  Jrre  '^^^  forerunners. 

ceded  the  ^  Uavc  iiot  been  Icfs  aifidiiotis  in  examining  the  fpring^ 
provincetof  of  his  govcnvouent  over  thoie  coontries  vhidi  were  thus 

-Aj^.nui^bl  '  ^  ^^^^  pcrfiied  this  enquiry  chiefly  througK  Rymf/% 
Pcrigord,  FceJtr,7y  in  which  are  prelcrved  all  the  ftatc  papers  from 
J,itm>fiD,^  the  ti'caty  of  Jbrf/ig//\y  ret  "needing  the  conduct  of  K  i;^g  A*.- 
yaia*o7'  ^  '^'^^'^f'i*  towards  his  doiniiiioiis  accjuircd  fn,>ni  the  King  oi 
Biporre,  Fr.mre  *,  and  from  them  it  appears  niol\  ftnkuii;ly  iiow  uni- 
tJaurc,  An- form  he  was  in  following  thoie  prhic i pies  government 
•nd^tfce  tip-  purfucd  by  his  predeceffora  Hemrf  the  fc- 

ritory  of     ^^"^  ^^^^^  Edward  the  fir  ft- 

Rc  vcrKne.  rcTiiUt  mC}  hovcver^  in  this  placCi  to  mention  the  (burces 
Pomhictt^'  from  whence  \  extract  the  hiftory  I  am  about  to  gi\  c,  B^- 
Calais,  *  RynifKi       E'wes  jamais  \  mtltia  parilamefttaria^  & 

and  all  the  4  I'J^^  title  Calais^  the  year  book,  go  H.  6,  i  iw.  3.  aiiu 

^cAttotlic  preliiiiinarv  ohfcrvatlon,  I  would  beg  of  Tour  I.<i4»-- 

lunufl.  ^^^^P  renierniKT,  th^t  by  niiicii  uw.  greater  part  0:  trc 
Viae  -clu    tdPiitry,  tints  ceded  to  Ivuig  Edwatd^  was  claimed  by  hun 

midcr  a  %ery  diiierent  title  from  that  of  an  appendage  to 

the  crown  of  iinglanvU 

So 
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So  muLu  as  he  claimed  as  in  foreign  right,  this  he  crcift- 
cd  into  a  principahty,  and  conferred  it  upon  his  illuflrious 
fon  Ethuard  the  Black  Prince,  by  the  title  of  Prhice  of 
Aquitaine.  To  this,  which  was  much  the  greater  part,  he 
communicatfid  a  conititution  totally  different  in  form  and 
prineiple  from  the  EngUfh  government,  allowing  unbound- 
ed powers  of  fovereignty  to  his  fon,  and  fuch  as  the*Cng- 
UOi  nation  eould  not  have  borne :  But  as  thefe  countries 
were  claimed  by  the  King,  as  Duke  of  Normamiyi  heir  to 
the  houfe  of  d^Jou^  and  to  tlie  houfe  of  France^  through 
lus  mother^  *  thb  nation  did  not  concern  ittelf  what  pow-*  i  ^9^^  3 
ers  It  afTumcdj  with  regard  to  countries  which  he  did  not  - 
hold  or  claim  to  hold  as  part  of  the  realm  of  England  ;  as 
the  feodal  fovereign  of  thofe  he  a£ked  agreeably  to  their 
laws,  -and  to  tlie  powers  which  they  allowed  their  prince , 
the  fubjc<rt&  of  tills  country  had  no  right  to  intcir^ie. 

But  With  regard  to  Calais  :iic  cafe  was  ditlcrcnt :  Calais 
he  ha4  con(|uercd  as  King  of  England ;  and,  having  turn- 
ed the  former  inhabii.Mjis  out  of  their  poirelHon,  he  in- 
vites his  own  fubjciTts  of  England  to  colonize  therein. 

Herein  we  hnd  every  pruieiple  of  l.'.w  a  i  .iprL-d  j  tiic 
inhabitants  participating  in  every  fccurity  the  Lnglilh  con- 
ititution  affords  :  Writs  of  error  returnable  into  this  court ; 
members  reprefenting  the  people  of  Calais  in  the  EugUih 
parliiimcnt.  ' 

How  liking  is  tliis  diftIn,!llon  [  Over  countries  obtauied 
by  conqucily  and  claimed  by  a  different  title  from  that  of 
England,  he  exerciies  an  authority  according  to  the  title 
he  claimedf  very  difibrcnt  from  the  authority  of  a  King  of 
England :  Oyer  the  countries  acquired  to  the  crown  of 
England,  and  inhabited  by  Englirh  fuBjttEls,  he  claims  to 
himfelf  no  other  powcr^  than  the  lawful  prerogative  of  a 
King  of  England, 

This  lively  diftiniflion,  firfb  adopted  by  H.  2.  and  conti-  The  fame 
nued  by  H.  7.  at  this  Uiwc  prevails  between  anv  AnnTicaii  dUUadka 
plantarion  and  the  electorate  of  iL.aovcr.     1  ^'^'"^^^^^^  Hanover 

an  prerogative  writs  will  run,  us  to  the  comities  paUuine  of  and  the 
ChciVer  and  Durham  *,  over  the  latter  wliai  power  lias  your  toionies. 
J^ordlliip,  the  great  feal,  or  the  parliament  ? 

The  hiitory  of  this  conntrv,  then,  ;is  to  the  political  ro-  '^'^'^^Pj^^* 
vernmeut  of  the  lands  ceded  by  the  treaty  of  Bretigny,  evidence 

joined  trcm 

ihcfc  lu^ifi- 
riuu  £ik^b. 

♦  Who  wa«  fiacr  to  ClarUi  U  Bgm,  and  upon  SJwanl*9  conftntdioii  of 
Salique  Uw,  u  cxdudmg  leiiiaief,  but  not  the  dacendants  of  femakt. 
he       cittidcd  kj  ^ckeut  diroiish  his  mother  J/M  lo  tU  crowa  of 

»  L  LiuL  od  by  Goo'ijlc' 
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jc^ned  vith  the  laft  obfen^atioo  refpe^ing  HanovcTyAr* 
niflics  additional  proof  to  thofe  qf  Ireland^  Wak9»  fsi 
Scotlapd^  aimdy  mendonedf  and  enareafes  the  wc^gjjit  of 
evidence  from  the  experience  of  the  lution  CGrrobonA^ 

this  ;ir^;ii!r.ent  in  a  Icries  of  a^;cs, 
HithcTio,  my  Lord^I  have  enJi-^vouicd  to  pt-netratc  prft- 
I       ty  f.i;-  into  the  ^iiicient  hlMory  of  to  which  the 

nature  of  the  qucdion  directed  nie,  depends  oo  the 

law  of  empire^  evidenced  by  Liftorical  facts ;  aad  as  no  evi- 
dence pf  this  occurred  to  mc  fo  proper  attd  vocuccptio:!- 
able  on  this  occafioh  as  the  htftory  of  our  nation»  in  wlwj^ 
I  purpofe  to  advance  a  flep  farther  yet :   And  hat  $ 
modem  edifice  prcfcnts  idelf  to  view,  mu^b  worthy  of  ob- 
Tci  vation,  not  only  for  the  beauty  and  order  of  its  ftroc- 
tun.,  M\d  the  njKiiogy  of  it:?  ii.iiiic  to  the  ni,\ic»\ic  fibnc 
of  OMV  ov  »>  ancient  conftltutioOji  hut  partiviilarly  ii^>on  this 
occafion  ;  bci  .miIc  in  aii  thefe  rtTptebi  an  cr  imination  of  it 
[  ^igi  J  will  cpiitiibute  muchi  if  1  am  not  deceived,  to  <i  ckar  dif«! 
The  Amc-  cemnic.u  of  the  merits  of  the  pF^fcnt  caufc ;  'Xl^c  fii^ 
nciin  colo-  ^  i^-hidi  I  am  aUudins  is  the  Aiv.cv'r.m  colonies, 
1 t  t!ic:y      America  has  been  cAlled,  in  a  fcnfe  totally  different 
ani  built     ^  hat  Is  meant  by  the  fame  words  when  applied  to  £nghru! 
upon  the    the  dominion  of  the  crown.   The  Americans  baTC  beer 
foandation   ccnliucrcd  as  a  c!-.Tl. cnt  politic-l  rpcclcs  from  the  Li^^.^ 

of  OUT  Knjf-  *  .  . 

lifh  ronf*i-  •'^'^^^  '-^  ^*  hccn  c?Mci\  cmturcs  of  th.c  King  I'hcir  rights  iu»c| 
tution,  and  bi  CH  fnid  t(»  huYC  been  dcrivcd  ncni  ihar  thaiters  \  and  il 
of  the  rights  is  probable  liir  mifai^prchenfiqu  of  this  particular  has  pro 
mitiiiBnc^  ^occd  this  veiy  caiife.  Since  it  is  th^  firft  in  which  rhi 
i&fubjcdh^  principles  of  <.o]ony  law  have  been  i|)vefti|;ated9  h  is  mydoq 
anterior  to  to  ttate  thofe  principles  very  piinutely^  and  oideamn*  V 
chanVr  *'Clcuc  thcm  from  mifreprefentation  and  miihikc. 
Tic  crown,     '^^  ^  ^^^^    o  -^"^ve  to  draw  your  Lordfhip^  ti 

i:s  cxe-  tcntion  to  one  ?;reat  leading  conlfitutionnl  principle,  fi 
oitivepow-  croivn      i!s  pnrogaiive  iiuiy  c.sen/tr  any  picn  ivhtnhy  tti  Iau\ 

piju  for  the  fecund  to  ihr  fuhjtds       ih'  nnpire, 

ixKrv^yxiii-      And  tlie  cniwu  ly^i  only  may,  but  it  is  a  branch d 
4ii  maintt- 


sarxe  of  tkc  Jaws,  of  tft<r  co^fVirvt'on  m  any  jpi^rt  of  tKe  efnpirc»  ami  k  ia  s  Mock 


*i  hfnre         Founded  on  this  principle,  the  right  of  ilSuing  pradw 
b-'iu!^  tio.is,  incorporating  bii4i,cs  politic^  §)f  the  purpoiies ^]nii< 

t:^tuiUL!*  fcif  jHlL'vt,  roontjat  p-l7.t;nc. 
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jnrifdiAion^  cre^iiiig  tribunak,  and  conftitutiilg 
ties  palatine,  may  ftrike  your  LordfHips,  and  certainly 
tills  principle^  the  American  conftltut!ons  have  been 

here  i*;  not  a  i-nr^e  chnfc  In  nny  cli.'ivtcr  which  can  im-  TKltdie 
thi*?  idea  •,  but  every  part  of  tlu  in  IioUls  out  the  mod 
five  evidence  of  their  beinc^  Icj^  tl  acls  of  prcfoualive,  ja^nci- 
he  pnrpofe  of  fecuring  con  ft  itiiiioiial  rights  to  our  fcl»  tlirrUcfin- 
Tubjci^ts  in  diftant  parts  of  t]\e  empire. 

he  charters  do  not  define  rights,  nor  ertablifli  laws,  nor  T^^'^i*^*' 
any  other  airections  than  merely  for  the  formal  efta-  nor  ^ivin<r 
it  of  an  (nternal  Icgiflafurc  and  government.  diiwiions. 
IV,  then,  ftiat!  it  be  argued  that  the  rights  of  the  J'^'^P^^" 

•  •  r  I  11  -5    x»         ^,     ,    fur  rh  for- 

:eb  .ire  emanations  ot  the  royal  bounty  r    Not  z  linqle  ..j^i- 

itiitional  pght  is  granted  by  ch.irter  ;  nild  yet  every  i»iii]imcnt 

tir-JiivMiiil  rii»!\t  i<  adtnitted  to  be  the  birth-ri^jht  of  the  oithcorigi- 
'•M     'J       L-   t  c  •     '  1     nal  lavn  of 

;Luns.     i  lie  idea  ot  the  contrary  is  too  frivolous  to  be  the  parent 

d  in  this  place  *,  and  perhaps  my  contending  agiiiift  it  suu, 

hcrcfore  nnneceffa/y. 

general  I  conclude,  and  propofc  It  as  a  great  condi-  [  693  ] 
truth,  that  the  American  charters  and  patents  arc  c;encraldc- 
lodated  to  proteft  thi:  anterior  rights  of  the  colo- 
and  not  to  convey  thofe  rip^bts,  as  dependent  on  tho(e 
ers,  and  derivative  from  tliCiU. 

e  colonies  in  America,  it  is  well  known,  fall  under  "^^^  ^^''^ 

'  •  •  •     fMCiei  of 

c^uld  dck  ription  *,  lirli:  proprietary  gr.Mits^  as  rcnnlyl-  JJ^y  ^ 

and  Maryland  J  fecond,  charter  governments,  as  (he  Tcrunmti. 
chiifet's  Bay ;  third,  provincial  elbblilhmcnts,  as  Ca« 
and  mOll  otliefs.    In  original  principle  the  govern* 
ij^  in  all  the  fame,  though  fomewhat  different  in  cx- 
i  foriti. 

he  fim  fort  may  be  afflmilatcd  to  counties  palatine,  the  Propriettiry 

I  to  municipal  cOrpof.iti(*ris,  the  third  fort  are  a  fnrcic  s  ^f^-j'ifs  al^i- 

,  ,  *        ,  * .  ,  n-      ■  »•     I  imlatcd  to 

•rrdelvfs,  a<;  to  their  cxtcrnp.l  coniLitut.on  ;  all,  how-  comuifspa- 
flow  from  tlu*  principle  1  Rated;   all  tend  to  fecnrc  latinf,  fc^ 
c  fubjed^t  xhe  cnj<\vmefit  of  the  laws  of  I'ngland     all,  rMmitonm 
-cry  nature  of  their  cdabliihments,  (hew  that  the  ^^i^' 
b  or  the  colonics  are  inherent  and  innate,  not  deriva- 
oT  tqmmunicatcd  by  charter. 

htrc  I  expeft  t  fhaXl  be  told  thk  the .  cleardl  argu- 
p6f^Ae  will  r^but  me*.  The  obje;5l3on,  if  it  {hall  be 
,  has  the  found  of  fomething  material,  and  therefore, 
than  be  thoiielu  cither  to  overlook  it,  or  to  liavc 
it  more  thaji  I  can  peffuadc  n^iclf  1  ou^ht,  1  will 
oifo  to  meet  it. 

It 
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Appeal  t6      It  IS  certain  tliat  m  the  carlf  charters  granted  to  Atnerk* 

J^^J^!^  the  King  rcferv'es  to  himfelf  an  appeal  to  him  in  council, 
in  the  laft  rerort  5  and  from  hence  the  ultimate  ju^licMtitrc 
been  vifiu.lv  lin  h  rfiood  to  be  in  the  Kaif^  prrrr>nallv, 
snd  not  2s  in  right  oi  the  crown  of  England,  r»or  il»ro^»gh 
his  courts,  as  the  Britiili  fubje^ts,  a*r  to  Britiili  fabject-i. 
From  this  clrcumrtance,  I  fuppr^fe,  it  wili  he  coTitended  tH?.t 
*  the  Kin^  is  Sovereign  of  AnuTica,  not  ns  Kini;  of  l.ninami, 
but  pcrionaliy  ;  nnd  the  coltvniei*  arc  not  go\erncd  by  la*? 
like  Ireland,  Wales,  or  Berwick,  ilerived  to  t'^e  inhnbitanis 
in  confequence  of  their  being  lnbjc«ns  of  the  Britifh  ena* 
^  pire ;  but  are  like  to  Jcfey  and  Guerniey,  which  belong  to 
the  King,  and  not  to  the  Crown.  Heitce  the  argmnent 
would  be,  that  all  the  colonic of  America  arc  dependatt 
on  the  King,  not  as  head  of  the  general  conftitntioc,  hut 
in  a  verjr  different  rdationi  and  my  general  principle  vraiM 
be  much  afie^ed* 

To  obviate  all  this,  I  nead  only  dedre  it  to  be  remtrtn* 
bered  that  fiich  a  circumAance  cannot  alter  conlUtutional 
bw,  or  the  principles  of  the  law  of  enij  ii  c  ,  not  even  if  it 
ftond  clear  and  unimpeached  by  that  which  I  conceive  will 
moil  completely  reprobate  it,  the  cxtreiiic  ui  i  with  which 
r  6n/i  -1     ^^'^^  introiluccd  into  the  charters,  .inJ  the  prevailing  jxh 
J  ii  N  (  t  'J.c  timc=;  when  it  was  fink  conceived;  I  nieau  the 
poik  V  01  Kiug  jfamt's  the  firfi. 
It  is  not  in      The  fn  ft  c  harter  was  granted  to  the  T'^rglnian  advcc- 
tiirers,  in  which  this  refer  vat  ion  docs  not  appear.    In  all 
the  other  charters  it  certainly  does  j  and  this  is  owing,  I 
c^ded^im  apprehend,  to  the  extreme  anxiety  of  Jetties^  whofe  favou- 
tlie  pantctt*       i^^^  horn  the  iirft  moment  in  which  he  afcend- 

lar  nocion  ed  thc  throne,  to  confider  every  part  of  the  Britifh  empirey 
of  King  j^Q^  immediately  within  the  actual  limits  of  England  in  ft* 
^'^^  fpe^  of  local  lituatiooi  as  holden  of  himfelf,  and  not  as 
component  members  of  one  great  empire,  at  the  head  of 
which  he  flood  as  ibvereignt  in  right  of  the  crown  of  £ng- 
lands  therein  direftly  inverting  the  principles  and  pra^bce 
of  2«  Ed.  1.  Ed*  3.  and  6ther  princes,  his  predeccA 
Ibrs. 

To^prove  this  there  are  many  remarkable  padages  in  the 

hiftorv  of  tliofc  times.  The  tirft  is  merxtioncd  bv  Lord 
Va!i;^Laii^  as  being  communicated  to  hin*  by  thc  gre.a  Mr. 

Kii.g  jaiiii's  aficed  Mr.  Sddmy  whether  Ireland  y\i  that 
time,  as  your  Lordihips  know,  the  fubje^Tl  of  much  politi- 
cal i^ccukiion)  might  not  be  conddercd  as  belon^si:  tr> 

hia 
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Jblin  peHonnlly,  as  the  heir  /of  the  conqueror  thereof ;  that 

the  lands  therein  might  be  taken  to  be  his  own,  nnd  the 
Iriili  thcmiclves  as  rnbjr.gatctl  to  the  lavs  of  coin^ucil,  ar.i 
of  coiirrc:*  ijot  eiuitlfd  to  the  rights  of  Laglilhinen,  nor  to 
be  coaiidcrcd  ys  niciubcrs  of  i!ic  laiue  communitv,  but  dc- 
p;?ndent  on  \m  will,  and  bclioldcn  to  his  indulgence  ?  ' 

hlr.  Si/.'ief:\  opinion  will  be  mentioned  by  ainl  Uy :    Xt  is 
not  reportovl  in  Van^n.  tn,  but  th;Ai  learned  judge  hiniicir  there 
ilccjdes  ag:^in^t  the  king  i  "That  it  cannot  be  realbnable  ^'^^^^-K^^* 
**  to  make  the  luperiorrty  only  of  the  king  and  not  of  the  tethe*^^ 
«  rrovvn  of  England.'*    ia  the  cafe  of  procefs  into  Wales  triry  of 
my  Lord  Vaughan  utes  this  exprcHion  j  and  adds,  the  prac-  ^ 
tke  has  alwaj^i  accordingly,  as,  fays  he^  is  familiarly  kiiowa 
bj  rcverliil  or  allirinancc  of  judgments  given  in  the  King's  Rcp.p.4o». 
Sench  in  Ireland  in  the  King's  Bench  here ;  which,  he  con- 
tinues, is  enough  to  prove  the  law  tabe  fo  in  other  fubordi- 
aate  dominions. 

And  in  the  cafe  of  Craw  and  Rnfufuy^  it  is  decided  that  Craw  and 
Ireland  and  the  Plantations  are  holden  of  tlus  crown  as  the  ^^^^^""l*^' 
fbvereign  of  the  Britiih  empire  \  and  tlic  like  diftin^Uon       ^  \>  jj 
\vhi*:h  1  took  before  between  Anion  and  Calais  is  made  by  Vanghan, 
the  Lord  Chief  lulllcc.     The  fame  culc      reported  in  ^78. 

But  to  retnm  to  Ring  .'James :  Another  rcmarkabl c  aner- 

dr  1  •  ■  r  .      1  •  TmTnai  of 

ote  or  :us  notions  ot  government,  to  tiiv  lam;*  pojnr ,  is.  to  ^^^^ 

found  in  the  *  journals  of  thchoufe  of  tomtnons.    It  or-  Apr.  i6ii. 

turs  in  m.my  plates,  bftt  particularly  in  the  journal  of  the  t  ^695  J 

a^th  ol  April  1621. 

A  bill  was  brought  into  parliament  for  the  liberty  of  a  Inftanc- 
free  lilhcry  on  the  hanks  of  America^  at  that  time  in  gene-. 
nil  called  Newfoundland. .  vcouM  not 

jGovernincnt  fcemcd  extremely  unwilling  to  fuSer  parlia-  fufTcr  the 
ment  to  meildle.    Says  Mr,  Secretary-^^l  take  it  from  the  ^'^^^'^f^j^^ 
jounuls — «*  What  have  we  to  do  with  Am-rl.a  ?  They  l^i^g^^ci- 
<  (  are  plantations  \  they  belong  to  the  King."    But  good  dude  the 
old  Sir  Edufard  Cofe,  Mr.  Sehien^  Mr.  B^o^fp  and  other  f^^^r  fub- 
;^reat  men,  reply  indignantly.  What  I.  when  the-  King  f.ti*  fg^;- 
gmnts  letters  patent  to  them  under  the  great  foal  arc  they  tain  ;rom  a 
not  pnrt  of  the  empire,  and  Ihall  not  we  interfere  ?  cwnmon 

Thefc  obfervations  fhcw  the  prevailing  policy  of  thofe  {^^re  "uhe 
t.mc^.    And  ar<:  wc,  then  to  wonder  that  the  right  ot  uiti-  |,^^  ^0^^ 
mate  iudieaturc  fliould  be  claimed  by  the  King,  an  !  tint  he  ry. 
Diould  artfully  Introduce  into  charters  a  refer vaiiu:.  of  it. 
A  r«derT^on  indqcd  fuperfluou;s  i£  tl^e  lud  beca  ^uch  a 
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right  in  the  King  pcrfonallv ;  and  of  no  eriKl  if  there  t3S 
TTb  fuch  right;  for  then  the  reftrvation  coiOd  not  create  it, 
contrary  to  the  principles  ot  tlic  cnn'titurion.*  W.-  frrr-h:? 
Air.  Sfwen,  vlrat  the  parliament  of  that  time  thought  of 
it  J  what  Lord  Vaugf^an  afterwards  \  what  the  practice  of 
ibmc  of  the  greateft  antecedent  Kings ;  what  the  do^brinc 
of  the  books  \  what  the  experience  of  nations  \  niut  the 
tefHmony  of  ages  \  what  realon  itfclf  fpeak^ :  ail  coQcHning 
that  all  the  parts  of  the  Britifh  empire  are  under  one  roa* 
ilitution,  and  have  all -the  rights  and  immunities  which  re* 
Ailt'  from  that  conftitution.  The  intrigues^  therefore^  of 
King  Jams  mtift  not  vdgh  asainft  nattural  reafbn,  politial 
theory,  legal  authority,  and  the  principles  of  the  conitinw 
tion  $1  The  gentlemen  vHho  firft  vetat  to  the  American  (ct* 
tlements,  in  ages  when  the  principles  of  poKtical  theory 
were  fcarccly  known  to  the  moi^  refined,  might  not  forcfve 
the  tendency,  and  tlicrcforc  iimvAtuigly  fubmit  tothiscUin> 
of  King  James.  Bnt  on  any  confuli  ration,  kiiowinglr  or 
unknowingly,  they  could  m.ike  nn  conccninn  to  the  picju- 
dice  not  onlv  of  their  cniiutiuiun,  but  with  it  of  our«. 

If  ever  that  (|nrftinn  o\  the  rclcvanry  of  a  writ  of  errnr 
from  any  fctt lenient  of  tiiewerrern  wnrlrl,  Oiall  come  into 
litigation  in  this  court,  and  it  fall  to  nsy  pan  to  argue  it,  \ 
hope  I  ihall  then  know  my  duty«  and  what  to  fay  upon  kr 
I  hope  1  ihall  prove  that  the  jurifdi^on  of  the  King  in  cc^jn- 
£  696  3  cily     the  ultimate  judicature,  is  uneonlHtutional  and  void ; 

but  if  the  experience  of  a  ccntnry  and  nn  half  (hall  be  thca 
held  to  outweigh  arguments  founded  in  prindplc^  yoar 
liOrdfhips  will  »y,  The  experience' fu}>ports  though  the 
principle  denies  it,"  and  will  taktf  care  that  neither  then  nor 
now  it  ihall  be  carried  forther,  and'  argne  from  a  peculiar 
judicial  authority,  ujpon  whatever  ground,  fupported  liow* 
ever  by  precedent  if  nipported,  to  a  ieg^tive  authoritf  lup» 
portetl  by  no  precedents ;  and,  I  beg  leave  to  fubmit,  not 
w.irr  iritcvl  by  the  principles  of  the  conftitution.  To  meet, 
however,  the  conehilion  whicli  might  be  attempted  to  be 
drawn  from  this  chiin  of  ultimate  judicature  in  counciU  I 
h:i\e  been  ihawn  inkiiiibly  into  this  length  of  difcuiSou. — 
*lhe  octufion  niult  be  my  apolog)'. 
Gcn«"ra!  rp-  1  return  now  to  ronclude  with  the  imr^crlinte  point  be- 
capituiatiop  couTt.    And  in  this»  on  whatever  ground  1  canfl- 

iion. 

^  T^.  r  rvatlo  ut  etprotcftationanfach  ;tzs  fed tuccur. 
f  T^emioi  licet  ^^uod  boo  per  leges  Ucet. 


Digitized  by  Goo^^Ie 


Michaelmas  Tarm,  14  Geo.  5.  K.  B. 


der  tl^is  caiife,  \vhetlier  in  the  g-iuxai  view  of  r*.":!!^!!  and 
rxpcrience,  th^  opinion  ot  eniiiicut  writers  of  foreign  na- 
tions ;  the  learning  of  our  books  \  the  principles  of 
the  .law  of  empire >  the  hiAory  and  experience  of  this 
country  for  ageS}  whether  as  to  this  paiticular  Uhnd  of 
Oreaada»  oil  the  terms  of  the  furreiHlery  -the  treaty  of 
peace,  or  more  efpecially  the  proclamations  and  patents ) 
whether  on  the  great  principles  of  our  conftitution,  or  the 
principles  of  natural  juftice  and  equity ;  on  aU>  on  any,  on 
every  ground  I«  draw  this  conchifion,  that  on  the  2oth  of 
July,  1 7641  his  Majefty  was  in  no  wife  entitled^  by  the 
prerogative  of  the  crown  ok  England, .  to  impofe  tlie  duty  of 
four  .and  an  hailfper  cent,  in  maiiner  ai^d  form  as  is  laid  in 
the  declaration,  admitted  by  the  defcndanCe  plea,  and 
found  by  the  verdict  :  Such  being  an  iLi  of  kgillafwui,  and 
repugnant  to  the  principles  of  that  govcrnmeuL  to  which 
tlie  inhabitants  of  that  ifland  were  at  that  time  entitled,  and 
which  belonged  particularly  to  Mr.  Crtm/>/v//,  the  plaint! H*,  a  , 
patur  d  born  lubject  of  the  cruwn  of  Great  Britain,  found 
lb  and  decbred  by  tlie  verLllct,  and  were  his  by  every  right, 
lecured  to  him  by  every  lar.(^tion. 

And  while  I  have  thus  contended,  and  I  hope  eftabliihed 
my  client's  interefi:,  I  further  trull  that  this  general,  review  * 
of  our  conflitutlon,  and  of  the  hiitory  of  our  country) 
crowned  by  the  deciiion  of  this  court,  will  warrant  me  in 
isiying  of  Britain  what  the  Roman  orator  boaits  of 
Jlome:  AIU  mtm«  firwiutmpaii  poJitnt\  pofuH  Ramam 

froprm  UhtrUuJ^  *  Ciceronis 

.  Mr.  Wolkte^  for  the  defendant-r»The  qoe^bion  upon  the 
fpcciai  v^di£t  b,  whether  the  impoft  or  cufhim  of  £pur . 
jUftd  an  half  upon  the  exports  of  the  ifland,  in  the  manner  ^ 
found  by  the  verdict,  was,  under  the  circumftanCes  in 
which  that  ifland  then  ftood,  at  the  tune  of  the  impoftj 
July  and  legally  impofed  by  the  crown,  or  not  ? 

Mr.  Allelic  nut  having  gone  iniu  the  dir|)iue  of  the  an-  ' 
thority  and  prerogative  of  the  crown  ai  any  tiaic  to  muke 
proclamations,  but  examiikiug  die  nature  of  this,  Hud  con-  -r  f;p«  J 
tending  that,  whatever  might  be  tl^e  iUtc  of  tlie  illand  be*-  That  the 
f(;re  that  period,  it  wu'.  iiicom[)rtent  to  the  Kiilg  from  that  g^tJ^'nJ  of 
time      '^i>,e  anv  laws  whatever  to  the  ifland  of  Grcnah^  thcpixjcl*- 
(ior  li  any,  there  is  no  doubt  of  fixation)  tins  has  relieved  ^.a^h:g 
«ie  from  laying  before  your  Lordlhips  the  rigiits  of  a  King  waived  any 
ci  this  couno-y  over  a. conquered  country.  ^^^f^^''^ 

ii9t  fonecdTvy  to  confider  chf  righti  g{  coniiuTlft : 


3  B  What 
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But  otiKT*      What  thofc  rights  arc  h  n  principle  not  onlv  of  the  law 
^^y^         nntions,  but  has  been  rctoyjiizril  whem'cr  it  came  ut>- 
rnmVswlth  litT  coriliclemtlofi,  even  hv  the  judges  of  th?s  ro'.mtrv  ;  by 
>r  a  irjnJU-  acb  of  fhitc,  and  hikorians;  and,  in  one  great  irui:ancc, 
tivc  audio-  declared  by  all  the  judges.    In  Calvin  s  cafe  it  is  recognized 
that  the  rights  of  conqucd  do  belong  to  tiie  King :  And  the 
rights  of  conqiied  aie  in  tbatt  caie  extended  Aether  than  I 
wiih  dicy  (hould  be  undcr(lood ;  but  thus  much,  I  take  it| 
they  n«cei&rily  give,  a  IcgtOative  aathcricy.  It  is  not  nam  s 
fbrmeclyi  that  the  conquerors  gain  captives  and  flaves^  anj 
ahfoltite  dominion,  bot  now  tlie  conquoror  obtains  a  jnft 
flominiont  ondcr  due  rdbri^Bons,  and  inftead  of  flaTcs  he 
acquires  liibjtids.   Not  a  propriety,  as  in  goods,  but  an 
andxmty,  as  over  men,  reafonable  and  (Hll  free» 

Tbe  of  the  letters  patent  is  not  to  alter  the  comfi- 
tion  of  the  iiland :  It  is  only  to  raife  certain  duties  raifed 
there  by  the  Frcrxh  King,  and  paid  to  the  King  of  En^ 
land  by  the  iiland  of  ihrbadocs  .uid  the  other  Leew^xd 
Linds;  bat  lUc  only  thing  is,  this  is  done  in  Julv,  I764f 
Hfl^cn  it  ihould  have  been  Ocl:obcr,  I763f  <>r  therc.l^«HIts. 

[Lord  AliinsfieU — It  was  after  thr  proclamation  and  coai- 
mlffion ;  for,  I  tl^ink,  the  proclamation  was  in  Oftobcr, 
1763  ;  the  commiiiion  in  April,  1764  i  and  this  is  injufy: 
So  it  is  after  both.  ] 
That  the        Mr.  lyaJUr  continued — The  patent  is  carriecl  out  by  the 
J^^^    govcmor.  At  the  time  he  takes  upon  him  the  otiice  of  govcr- 
paccoc  ia>-  XKxrhe  promulges  thistax :  His  iirft  office  as  governoris  topro> 
paiof  the  mulge  it.   Now  the  queftion  is,  whether  the  King,  ^7 
sax  with    procbmation,  meant  immediately  to  waive  the  rights  he  had 
1^1^)^^    as  conqueror  of  the  ifland,  or  at  a  fijture  period,  when  the 
atvft  iw     dtatt  and  circumftances  of  the  ifland  would  admit  of  a  le> 
takcu  ihzt  giikturc:  When  that  would  be  was  very  uncertain.  In 
Ll^ta*^        it  does  not  appear  tiiat  the  firft  afionbly  met  earlier 
^rr^^to  than  the  btter  end  of  ihcycar  1765,  (about  a  year  and  as 
<afrg^y    half  from  the  dateof  letters  patent)  nor  does  the  verdidl  iind 
that  an  aflembly  coidd  have  met  fooner. 

Tlic  proctannation  begins  with  a  general  dircdlion  to  his 
Majdly'i  lour  governments,  by  name  of  Quebec,  Kaft  Vlo- 
rida,  Weft  Florida,  and  fircnada.    Then  the  afTcniblv  of 
C         J  that  part  ol  the  })rocIanvation  up<Mi  which 

fiiis  caic  turns,  is  to  meet  *<  as  loou  as  the  flat*,  .md  circum- 
"  ftances  of  the  ifland  will  admit."    Is  it  conceivable  that 

in  the  mean  nkiic  the        mciot  to  divc4i  himfcif  of  his 
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.  .  -  •  * 

^fglit  of  legiflation  ^  There  is  no  fuch  declaration^  it  is  im«. 
polfible  thm  can  be  fuch  a  conllruction. 

If  the  King  had  not  continued  a  right  of  making  laws  ' 
before  the  period  of  their  having  a  legiflature  of  their  own, 
who  was  the  legiflator  ?  Here  h  no  relinquifhnient  on  the 
part  of  the  drown  in  the  mean  while ;  but  when  an  afl[em-< 
bfy  meets  the  crown  will  hand  over  the  powers  of  legiila^ . 
tion  to  that  aileniblv. 

It  is  necenary  ii^  thefc  cliftant  countries  to  provide  lej^lfla- 
tivc  conltituiions  within  tlu-mlclves,  when  circuniiL.;:KCs 
will  admit*,  they  canaot  be  governed  by  oruinan^c:*  or 
adls  of  parliament  made  for  all  cafes  and  inllances  whatever. 
The  beft:  judges  what  laws  arc  necefiTary  and  proper  for 
tlie  peace,  tranquillity,  and  good  order  of  the  iiland,  arc 
tlic  jKTibns  iocally  re li dent  ;  therefore  it  is  necenary  fome 
legiflature  of  this  kind  Oiould  be  eftablifheil :  But  till  it  be, 
of  ndceflity,  every  order  of  the  King  muit  be  obferved  by . 
the  governor  nnd  the  people. 

* -fiut  Mr.  AUeyne  has  faid  the  King  has  waived  the  right  of 
^nqueflj  by  introducing  courts  of  judicature*,  and  that  it 
is  a  part  of  the  benefit  of  the  introdu^on  of  the  bws  of . 
En^and^  that  aQ  the  laws  of  the  countiy  not  agreeable  to 
thm  muft  be  abrogated. 

It  is  not  uiual  in  thefe  times  to  take  conquered  nations.  u|i- 
der  pcoteAiim'upon  thefe  terms :  And  as  it  is  unufual^  fo  I 
find,  in  the  opinion  of  Crroiius,  it  would  rather  be  haiih 
and  rigorous  than  indulgent.  Tour  Lordfliip  will  remem- 
ber that  he  fays  it  is  ufual  to  fuffer  the  inhabitants  of  a  coun- 
try coiu^ucrcd  to  poflcfs  their  own  laws,  unlcfs  they  iirc  ab-  ' 
folutcly  necclTary  to  be  abrogated,  for  the  fecurity  of  the 
conquering  ftate.  And  fimilar  is  the  opiiiiou  of  Pitffcn" 
tbtf.  - 

Would  it  be  for  the  fecurity  of  the  conquering  ftate  to 
introtluce  lo  dangerous,  fo  total,  fo  unnccclTary  a  change : . 
to  alter  the  whole  coiirfe  of  their  law  of  property,  by  hi- . 
troducing  the  law  of  Engbnd  to  them,  a  peculiar. law  of  del- 
cent|  diSering  from  all  other  y  intricate  and  complex  modes 
of  conveyamce}  a  new  foreign  unknown  law;  its  very 
language  unknown  to  them ;  by  which  thofe  rights  which  ^,^^f  ' 
have  been  the  fubjciTt  of  contract  muft  be  devefted  ;  own-  EngUfli' 
crs  ilbder  a  fair  title  difpoflefled  of  their  eftate-s ;  fettlements  bws  would 
In  coniideration  of  marriage  overtluown.  for  want  of.  the  "^^'i'^Kr^at 
forim  eueDtiaily  tequtred  m'our  law.  propcrt). 

3  B  2  I  conceive        '  ' 
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[  699  ]  I  conceive  nothing  mare  can  be  meant  tlian  that  dv3  and 
That  no  criminal  jufHce  according  to  the  laws  of  England  were  to  be 
uZ^t  in^'^^^'  ^  puniihment  of  public  offienccH  and  the 
thau  dwtci-  rcdrcft  oF  private  wrongs ;  and  as  far  as  migl^t  be  fix  die 
^nandcri-  prevention  of  both,  in  which  the  mode  of  trial»  of  con* 
rninaljuf-   v'nTtion,  and  the  whole  k^ai  procciii,  is  tlic  common  benefit 

t\cc  was        ^       1  ]  #  «  * 

ed  ar:  rrd-  'i  knity  and  excellence  of  our  crhiiinal  laws  knowii 
in]^iodi£  throughout  the  world  :  More  had  been  burdicniacae  >  thek 
Fr^t^for        expedient  and  neceilary* 

the  good 

order  of  the  Mr.  Alley m  has  compared  the  fituation  of  this  coantrj 
with  the  other  dqYendencies  of  the  crown^  particularljwiik 
Ireland. 

It  is  true  my  Lord  Cokt  held  an  idea  of  the  laws  of  Ire- 

land  bdng  elrablifhcd  tlv.rc  by  an  Lali  jurlianicnt,  but  in 
tiiis  lie  vv;is  dnpul.ir  ;  nor  do  I  think  the  idea  oi  ihcir  iuv- 
inn  beeii  eir^bhlhcd  there  thro'.if^h  the  mcdiinn  of  an  En^- 
^  hih  rnlony  is  lels  ujuomniou,  or  promifes  more  luccefs. 
in  Ljh'jf.-'s  cil'e,  before  the  chancellor,  and  all  the  judges, 
the  cafe  of  IreLnid  h  put  as  one  of  the  conquered  countries, 
and  the  title  of  Hi^;i  \  the  fecond  was  accordin^y  King  of 
England,  and  Lord  of  Ireland,  i^c.  diftiuguiOiIng  between 
the  title  by  right  of  conqueft  and  his  title  as  King  of 
*i:iat  King  £ngkind«    And  King  John  gave  them  laws  as  a  concjueroTi 
Johngav^  and  not  by  jiiX  of  pailiAineiit,  and  this  plaitd)  ap;v  irs  In 
J^inlriSy  m  ihe  cai'e  cited  by  JMr.  A!Ush4:^  where  it  i>  ci- 
coo^ufcTor.  prelUy  laid  down,  on  the  authority  of  three  of  the  judge-, 
Qj^^^    th;it  Ireland  was  a  conq^'-T.-d  country,  and  in  King  H^nn^ 
f^fc  a  5.      tii:)c:  remained  governed  by  its  own  laws,  and  fo  continued 
.'-  d  V.  i  )T- tiii  liis  Tuceelibr,  King  Jdifi^  in  the  twelftii  year  of  hii 
romri  in*^  reign,  by  charter,  and  not  by  a&  of  parliamentj.  iutrodno^ 
that  cafe,    tiie  En^lifli  laws* 

But  if  your  Lordlhip  liad  found  that  even  by  aft  of  parlii- 
ment  the  laws  of  England  had  been  introduced  into  IrelaiHii 
would  the  lenll  initrencc  have  fuUoweJ  i^.ii  the  Kiag  iione, 
by  his  icgilhirive  authority  over  a  conquered  country,  ccxiiJ 
not  liavc  introduced  then),  or  otixers,  if  he  had  fecn  ci^x- 
dif:nt  ? 

WaV^  Kcithcr  ViT ales  nor  Berwick  uj>on  Tweed  do,  as  I  cocccitv, 

lif  rw  uk  apply  to  the  prel'ent  quellion.  They  were  not  pretenJed  to 
*Tfrom^'  be  Iioldcn  in  riglit  of  conqucft,  but  as  immediate  lief>  un- 
GnrinX,  crowu  of  England,  on  theterm^  of  the  fafflcfeotU 

bring  , 
daiiDcd  u  parti  i««iwitcd  to  the  crown  of  Efij^d^ 

protcfboa  j 

*  Lex  Aog^  eft  Icz  miTericerdhB. 
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protection  and  obedience  by  which  England  itlLlf  ua?;  then  ' 
held,  and  as  members  rc^united  to  the  entire  original  iief  ;  ^  70O  3 
for  that  was  the  claim^  whatever  was  the  fa£t.  Nothing 
like  this  can  be  dreamed  concerning  Grenada ;  no  depend* 
^nce  on  Ehgland  or  Great  Britain  till  the  late  conqueft* 
And  by  all  the  difierence  between  what  is  claimed  as  a  re* 
union  and  what  can  only  be  claimed  as  m  new  acquiiitian»  bj 
right  of  arms,  the  cafes  difier. 

Indeed,  not  relying  on  this,  it  has  been  thought  ncceflary  TUc  colo* 
to  endeavour  a  comparifbn  between  the  cafe  of  this  ifland  of 
Grenada  and  the  American  colonies,  of  which,  in  general,  Ciug  iit- 
Ihe  rife  is  kxf own  to  have  been  from  new  difcovertes  of  nn-  tied  m  nn- 
inliabited  countries,  iri  which  the  difcoverers  were  encoii-  iol»»l>»'*il 
raged  to  icttle  by  charter  from  the  crown.    No  pretence  Qf 
cor»qacft  :  They  couUl  not  live  wiiliout  l.uvs    they  could 
find  no  laws  in  an  uninhabited  coniury  ;  whatfl^Wii  ihoidd 
they  have,  then,  but  the  laws  of  England  ?  y^^^^  ^ 

lint  h  this  the  cafe  of  a  country  alreadv  fettled,  where 
thtv  find  a  people  and  laws  f  Will  liic  laws  of  Ent*land  ex-  ready  ict- 
pel  thofe  laws  already  cftnblilhcd,  lilted  to  the  circnniflan-  "^^^ 
CCS  of  the  place,  known  arul  familiar  to  the  inhabitants,  to  la^vs  the 
pafs  thcmfelvcs  into  a  country  where  they  wUt  be  ibrangers^  iLt\^\\(h 
and  for  which  they  arc  net  locally  adapted  i 

'  ■*       *  .        enter  x%  in- 

to a  vacant 

Is  ft  poflible  that  Britifh  fubje^,.  coming  Into  a  country  pofldfiim. 
where  there  are  other  laws,  ihould  cany  the  BritiOi  laws 
with  them  thither,  and  not  be  governed  by  the  laws  of  the 
country  to  which  they  are  gone  t  Can  it  be  fuppofed  of  a 
Britiih  fiibiedl  going  to  Hanover,  for  inAance  ? 

As  to  the  circumilance  of  an  appeal  to  the.  King  in  couiU  That  the 
dif  as  I  do  not  think  it  ncceflary  to  lay  any  particular  ftrels  app'  lUnt 
upon  it,  It  may  fuffice  to  fay,  when  the  crown  gnanted  the  jun^tiiAujn 
charters  under  which  the  fettlements  were  made,  it  was  com-  [^c  K-  '- 
patent  to  the  I  r.jv.  n  ro  preierilie  the  mode  of  appeal,  which,  in  cuuMcil 
ii:  loine  form  or  oilu  r,  bv  the  royal  preroi»ative,  unci  for  lw» Devcr  ' 
th'-  henelir  of  the  iab;c<^t,  uefellarilv  lav  in  all  the  \  ariet v  of  !^^"  ^l'***^ 
ui![Mi(fjs  concerning  the  rigais  ot  the  etilonies.    JNarniw^  tiiinow, 
as  prer()j;ari\c  has  h'en  lo'^hcd  into,  never  has  this  bruacli 
been  queiiioacd,  as  noi         and  coullitiuidn  1I. 

When  a  writ  ol  error  lhall  be  brousdit  betorc  this  court, 
to  reverie  a  judi;iuent  given  in  the  crannies,  or  a  re-hrarinL; 
moved,  or  by  what  name  ihall  X  call  it,  to  e  i  imine  in  this 
.court .a  decree  hi  cotmeil,  then  will  be  the  proper  time  for 
this  que!>ion;  but  I  btlieve  that  time  will  never  arrive. 
They  wililcok  to  that  jurhuiciion  as  they  always  have  done : 

'I'hcy 
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They  will  find  that  redrels  which  never  yet  has  failed  thctA, 
It  would  be  a  conlidcrable  acqjifition  to  the  biiiincl^  of  this 
*  court  ii  vour  Lonllh  p  were  to  fit  here  to  exerv:ile  tiiai  jj>pcl- 
[  701  3  lant  juriluieilou  upon  writ  of  error  from  the  |ihintations,  w 
in  whatever  form,  for  the  practice  is  unknown  to  i>nr  books 
as  much  as  the  theory  wa^  to  mc  till  this  day,  in  w  hich  fo 
much  ingenuity  »nd  argument  has  bcc^  employed  to  rai^ 
it  ' 

And  here  I  cannot  help  obfervlng,  that  it  is  ^  great  change 
in  the  language  of  America  to  infift  as  they  have  don*, 
and  do,  that  the  parliament  of  England  has  i|o  right  to  tax 
tbeoi)  but  that  th^y  derive  their  conflltution  from  the  Kin$ 
only  I  and  now  to  fay,  in  this  caufe,  that  the  King  has  no 
power  over  them  but  as  tl^e  l\ea4  0/  ^  Biitiih  conftitu* 
tton. 

That  the       Bnt  in  tlys  cafe,^  if  the  King  by  conqueft  had  ^  k^^flathe 
King  did    authority  over  Grenada  till  the  ai&mbiy  could  be  calkd^  1^ 
rrh'r^  has  waived  it..  It  is  not,  faid  he  has^parted  with  it,  (for  hem 
legififtion  when  there        j^o  body  to  take  tt^  but  be 

over  the    watyed  the  righ^^ 

eoAquered 

ifland  of  Grenada  till  an  aflVrnWy  could  be  cA\cd ;  for  that  2d  the  mean  while  it  co«](t 
Dot  be  out  of  thci  Kiag,  the  Mf  iittoHnrhich  it  was  m  be  ttakiimitted  not  beiiif  m  efic; 

I  own,  by  what  I  can  underfhmd  of  the  books,  I  have 
no  idea  of  the  pbflibility  of  the  crown  waiving  a  right,  it 
mufl  be  more  or  nothing  ;  it  mufk  be  transferred  to  ibm^ 
body  elief  or  it  remains  in  the  crown  $  for  in  the  crown  is 
210  laches,  no  negligent  abandonment*  Icaft  of  ail  in  Aich  a 
point  as  this,  fo  efl*ential  tg  brder,  and  good  gownment* 

But|  not  excepting  to  the  mee^  terai}  at;  what  peHod,  to 
whom  ?  To  ^e/aflembly  if  to  any  body»  Ibr.  that  is  the 
condition  of  tho  grant*  That  whdn  the  fbtte*  and 
ihinces  of  the  ifUmd  fliall  admit  the  tailing  of  an  aflbnb^ 
they  fhall  be  called,  aiidihall  meet  and  make  law  s  ;  in  code* 
qucnce  of  which  Icgiflative  power  tranfmitted  to  him  by  the 
crown,  and  to  be  exercifed  by  them,  the  King  will  /Ztv:  de- 
part i)  111  his  right  of  taxing  them  by  his  fole  prerogative 
without  an  afTcmbly.  But  this  aflembly  did  hot  meet  till 
after  the  patent  to  the  governor  for  railing  this  impofl ;  they 
v/ere  therefore,  liable  to  the  im^x)!!: ;  and  it  was,  fjlablijijrdhs 
thi: proper  and  cn/y  authority  t/jcn  in  the  iliand  long  bclbrcthc 
aflembly      4.  r  could  meet- 

'        ^  I  trull, 
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Ttrnfty  therefore^  the  court  win  think  from  the  principles  Tte  tfe  ^ 
tf  realbn  and  juftice^  that  the  proclamation  for  calling  an  af^  pradnwtS* 
fimbly  was,  both  in  the  words  and  intent  of  it,  and  in  ^f^*"^ 
the  ncceflity  of  the  tbii  -,  executory  ;  tliat  the  duty  of  four  the  iinpoft 
and  an  half  per  cent,  was  not  executor)',  bu:  ii  imcdiatc,  ▼tftc^^wit 
and  bv  Icrnl  authority,  bv  virtue  of  the  patent.    And  that  ♦jj^ 
It  couki  not  be   meant  that  the  cainnr^  or  tiu*  anemhlv%  hy  ^fcg  ^ 
under  the  authority  and  by  the  volunt;iry  grant  of  the  tent, 
cmwn,  fhoutd  defeat  the  duty  iirft  legally  impofcd  by  the 
fine  authority,  and  therefore  that  the  plaintiff  ia  not  en- 
Wed. 

Ur.  jf/ltjnf,  in  reply— It  is  not  to  be  wondered  that  I  [  1 
ftould  have  exprefled  myfelf  inaccurately  i  hut  fo  T  cer- 

twnly  muA,  fince  I  appear  to  be  fo  much  mifundcrftond 
by  Mr.  U^a/f^hr ;  the  wiiole  tenor  of  whofe  argument  has 
bcm  calculated  to  meet  a  fuppoled  idea  of  mine,  that  the 
h^ivs  of  England  were  introduced  into  (^rrnada  folely  by 
the  proclamation  of  1 763*  This  was  by  no  means  the  ob« 
joft  of  my  argument. 

Iccttitended  that  the  proclamation  was  a  recognition  of  That  the 
die  right  of  the  inhabitants  of  Grenada,  as  Brittih  fubjeds,  prodvnaii* 
Id  be  governed  by  the  hws  and  conftitution  of  England  5  ^?  ^"^^^^ 
of  the  pra£Hcability  of  reducing  that  right  to  pra^Hce,  and  "f^nritifti " 
•the  refolution  of  brinj^ing  in  all  its  parts  into  a<ftual  execu-  fuUjccii, 
tion  as  luon  as  poflible  ;     1  hercforc  I  cited  the  cafe  of  Ire-  ^  provMc 
land,  and  upon  authorities,  I  ho|>e,  of  more  weight  at  this  ^^^^^^^ 
dny,  than  Cakuns  cafe:    And  I  did  infer  that  Britifh  fub-  thim, 
jects,  fettling  in  a  conquered  country,  conquered  by  the  xiut  Bnt- 
arms  of  a  King  of  Great  Britain,  carried  with  them  their  Ifti  ruhj<ra« 
Own  laws  and  privileges ;  and  that  the  moment  the  crown  "-ecog^nlzcd 
tocognizcs  a  colony  of  Britiih  fubjedb  to  have  been  fettled,  ij^vc  all  X 
from  that  inftant  it  eng.iges  its  authority  for  lecuring  to  rights  of 
them  all  the  rights  and  exemptions  belonging  to  that  cha-  the  original 
W^Ver.    And  I  thought  I  had  proved  that  the  practice  of  the 
cfoun  lind  been  conformable  to  this  principle. 

But,  to  me(t  Mr.  IVaUnce  upon  his  uv*  ii  t^round,  who 
alked,  iupp'.Mi'jc;  tt\e  crown  entitled  to  exereilc  tax;\tu>n  teriortothe 
over  the  inhabitants  of  Grenada,  who  were  there,  or  lliould  procbmi- 
stfint  thither,  indifcnminatclv,  bv  right  of  conqucO,  how  ^'""^''^ 
the  crown  had  parted  with  this  right,  I  acknowledge  not  ^  i:.-ifl3iite 

aathoritjr 

/  fwcrthr  mhahltants  and  Britil!i  fnbjea*  refortlng  to  Grcttaub,  that  aatfaority  W9»  X«» 
'  anaiceflaiid  gWea  kway      the  prochuaatioo. 

properly 
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properly  waived  it  ?    i  aBfvcTf  let  uf  fuppoA;  for  a  monaH 
that,  anterior  to  the  proclamatioiii  the  owiif  as  cdK^ueror, 
had  a  poiver  to  raife  a  permanent  tax  on  the  then  and  f»- 
titre  inhabitants  of  Grenada ;  and  had  the  vit^  nect/'quf  ^ 
leftasy  the  IcglHative  authorUy  in  the  ltdleft  fenfe,  when  die 
crown  declares  thej  fhall  have  a  IcgJflation  of  their  ova, 
and  in  the  mean  while  be  governed  by  the  laws  of  Engb.id, 
I  contend  from  th?t  moment  the  King  had  piirted  ^^lth  the 
rigiit,   fuppoiing  ho  had  thnt  right  till  then  of  ifr.pofin;» 
upon  thcni  hira'iclf,  by  \im  Uuc  .:uthority,   a  pcru.^iL^:  i:.x. 
And  1  (ou:cnd  that  the  patent  to  Gost  rnor  Mriviltc  rcpcai- 
*r        cd  and  enforcxnl  ihc  gnuu,  taking  it  as  luch  iox  the  pnjiait, 
iu  tlic  imM  Tol'mn  manner. 

In  vain  wor.ld  it  be  ari>ucd  that  tht?fc  t;r:»nt :  of  thf  h.\'n 
^  of  End  ind  'vcrc  rxcrutorv,  and  thcrrforc  rni'-ht  he  hrf- 
^  pended  t    I'rothm  .uons  and  ]>n'cnts  Inch      tlicle  are  not 
of  iiich  a  flinv/ y  nature,  to  be  iufpcnded,  that  is,  vimiaUy 
repr^lcd,  to  be  granted  to-tby,  :uid  rciumcd  to-momiv. 
And  if  this  cnnnot  be  tlenicd,  .then  the  Engliih  Jaws  were 
.  the  law=;  of  Grenada,  either  by  priur  rigiu,  oi.,  as  I  h:vs 
been  willing  to  argue, '  Usee  Mr.  irallacc  has  kid  much 
t  7^3  3  ftrefs  u^xin  (he  executory  nature  of  the.  prodaoiatioii,  b/ 
a^al,  immediate  grant.    And  there  is  no  one  principle  of 
EngllAi  n-iore  decidedly  clear  than  that  the  erowa  cannot, 
by  its  fole  prerogative,  ena^  a  Uw. 
That  pnn-    .  It  was  ncxt  ar<^ued,  th^t  principles  of  equity  require  thit 
cipl»  cf    duty  to  be  impoled  ;  hccaufe  it  is  recited  in  the  patent  of 
th^coMfi-"'  ^^^^  --^^  of  July  th;u  the  Leeward  Carriblx-e  itl.md.s  pay  it. 
<!rrjtinn  of      Eo  this  there  \>  fn-.l  one  gi'ncral  and  iOJ^cliilivc  nniwcr — 
the  other    whatA  Vcr  c^;ulty,  wirdf>iTi,  (.t  expedience  there  may  i  e  in 
ifland*,  mcnfurc,  it  mufc  be  cxcnitcd  by  Iccal  means.    J  he 

r-jintuMi  prc^pricty  ot  the  o()ject  can  never,  m  a  ^•;^;»!  Mt^w,  iajittity 
til  •  irvpoft  the  nicaiii  taken  byjt  ai  piu-ticuiar  a^iiwct  likcvvil< 
uj  cn  ci-cn-  ready. 

a4a,bcrat.fc  pLvc  in  which  this  tax  was  ever  tlioti-ht  cf 

cl.iim  of  ^^'^^  tiie  iiland  of  B arbadocs ;  hut  there  not  impojVd  undtr 
pr'T<'-a'iv' ,  elaim  of  prerogative,  but  by  a  national  a£t  of  their  own 
tJiok  by  aci  Icffiflaiure:   And  it  was  a  fn-ant  for  fpcdal  porpoiSrs 

klTrmUie*.  cxprcllcd,  of  building  their  pnion,  tl.c  ir  courts  of  jultxf, 

their  fortrcfl'es,  and  keeping  them  for  the  future  in  repair. 

And  farther.  In  coniideration  of  the  confirmation  of  their 
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titles  which  had  been  loft,  or  were  become  obfcurc  in  con*^ 
lequciice  of  the  confuiloii  of  the  liiand  daring  the  troubles 
of  the  pi  '  r.ain:!  reign  ot  CkarUs  the  lirft. 

1  mull  l)c  particular  in  ftating  this.  The  firft  grant  of 
Barbaflocs  was  to  the  Earl  of  Carlijle  from  Charles  the  firlt; 
He  divided  the  laads  by  Aibiofcndation  amoagd  varioos 
purchaibrs. 

During  the  troubles*  Lord  Carli/!^  abandoned  the  ifland ; 
the  proteclor  Cromwell^  took  poi&ilion,  and  made  Icvcral 
grsiDts  of  difierent  parts  of  it ;  on  the  refloration  the  King 
made  a  new  grant  to  Lord  IVUkughhy^  of  Barbami*  In  con- 
icqueiice  of  ihefe  feveral  changes  of  property,  and  the  vio- 
lent and  fudden  revolution  of  a6:airs  in  the  ifland,  much 
confuHon  arofe.  I'he  creditors  of  Lord  CarHJii  aflerted 
their  claim  ;  the  grantees  of  Cromwii  held  by  very  uncer- 
fain  claims ;  and  Lord  Cariijl/s  creditors  fticcecding  would  > 
ricceillirily  h:\ve  ilcfcatod  the  grantees  of  Lord  IVillouprhhy. 
'i  o  fcitlc  til. .  cil;, Kites  the  crown  agreed  to  purchafe  iiu 
wiioic ;  and  tor  rhf  pnrpoic  of  railing  a  fund  to  difchargc 
Loni  Civlijles  debts,  add  ibe  other  purpofefi  already  mcn- 
tioacvl^  ttiU  duty  was  ^^raated  by  th^  ailcmbly  of  Barba- 
docs. 

Tour  Lordiiiiu  will  find  thele  p^uriculars  in  the  a<5l  fet 
£ortii  on  the  rccortl,  but  more  fully  in  Lord  C/^tremloN^s  an- 
fvvcr  to  tiic  4evcnth  article  of  his  impeachment,  v/hkh  iB-[  -7^4  3, 
ill  the  continuation  of  hh  hil'tory,  lately  publKhcd. 

I  dare  fay  Mr.  PJ  a/iWe  will  iind  the  principles  of  equity 
not  very  cogent  on  Gr-^da,  in  a  compariibn  with  Barbi^ 
iloes.  in  this  particular. 

.  As  to  Nevis»  Montferrat,  and  Antigua,  with  the  Engiifh 
part  of  St.  Chrtftoph^'s,  the  .fame  obfervattons,  in  great 
meaiure,  will  occur.  The  grants  of  fotir  and  an  half  per 
ccn|.  in  thefe  ifands  were  likewife  on  ipecial  purpofes,  and 
were  granted  by  th^ir  own  ailemMies. 

As  t6  the  part  of  St.  Chriftopher's  conquered  from  the 
French,  and  ceded  by  the  treaty  of  Utrecht,  the  very  fame 
claim  V.MS  made  m  Liic  reign  ot  Qu-Jca  Anne^  afTcrtcd  by 
an  act  of  privy  courxil,  and  exempUfied  under  the  great 
feal,  tlie  f;imc  whicri  is  now  made  upon  Grenada,  of  im- 
pofing  this  duty  by  prerogative.  The  a«Et  was  withdrawn  5 
the  duty  never  collected  tli-*  people  warmly  oppofcd  j  ad- 
n^'ui'ttr-i^inn  v:e!Jcd,  and  ( onlrntcd  to  ti^ke  it  by  act  of  al- 
Ic.nbly  ;  a  cu'ciiniltance  incredible,  it  they  liad  not  been 
convinced  that  the  meafu^e  was  unwarranted  by  law^  and 
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the  oppofition  jutt.  And  when  the  Jury  was  rna'Iy  grsntcd 
to  the  crown  it  wa&  not  only  by  g^SkwiAy,  but  mnder 
tmns. 

So  much»  therefore^  for  an  srgnment  built  on  the  pnn* 
ttples  of  eqaitfy  eomparing  the  tmpofition  of  this  dbitf  bf 
a6k  t)f  prerogatrvo  in  Grenada  with  the  fame  duty  in  the 
other  Leeward  iil:mds^  by  a£l  of  their  own  stietnoucs* 

[Mr.  W^sct  obferved  the  dtrty  was  impofed  in  1703. 

Lofd  Mamfidd  faid  it  oonki  not  vary  this  quefiioo  an 
vta:  'That  the  caiifc  was  pot  upon'  its  proper  footing; 
that  he  tooic  it  as  admitted  the  duty  was  bid  on  in  i  yoj* 
and  added,  it  was  railed  long  before  tlie  a£l^  wluch  was  in 
1727. 

Mr.  WaUact  faid  the  whole  duty  in  that  time  amounted 
to  but  ::ol.    Mr.  Al!^^:?ie  oblervccl  on  this  th^t   ^oL  ra:led 
in  24  yirars  was  a  Aroni^  argumait  thnt  handily  any  pUiJicf^ 
at  leaft  any  confidcrable  planter,  had  I'ubiiiiucd  to  paj-] 
«3y^»»m  ^^h"^  continued — But  farther,  as  to  cqnahty,  be- 

the  fubftan- fides  tlic  reafon  given,  common  obrervai ion  will  Ihrw  in 
tial^ficr-  what  manner  thefc  ikw  rctt!e!Tients  !f>  tfic  ifland  have 
tuSLtfiu*^  been  made.  Large  interel'i  on  loans  payabdc  yearly  oirt  cf 
levying,  but  their  eftates.  So  far  from  additional  burder?,  it  might  h:iTc 
in  the  abi-  bccii  hoped  fixmi  go(vemQKnt  that  they  would  have  afilited 
c7cd1u  ^  *  this  infant  colony,  always  much  below  the  other  fottkmeacs 
wit  *  when  in  the  hands  of  its  former  poflcflbrs  ;  and  now^ 
tingmlb.    if  this  impoft  ihoiild  prevail,  mtierably  below  indeed. 

cd  greatly 
to  if  s  tlif- 

advjtitage, 

£•705  J       u^j^  j^Qf       want  an  argument,  which  ctmnot  re?dlly 
happen  to  the  ingenuity  of  the  learned  counfcl  v,'ho  fu{v 
ports  the  defendant's  caufe,  if  it  be  true  that  the  procla- 
mation in  words  appears  fully  either  a  conveyance  or  rccog^ 
nition  of  all  the  rights  of  Bi  itilh  fubjecls  to  the  inhabitants 
who  were  in  Grenada,  or  ihould  refort  tliither ;  and  that 
the  iiland  is  not  under  drcumftances  which  Aiould  make  a 
conftni4tion  to  fopport  the  impoi^  fiivourabk  in  e<|uit;t 
independent  of  higher  coniidciations  (till  againft  foch  a 
conftni£tion  %  yet  Mr*  WaUau  argoes  that  it  mnft  am 
^-c^h?'  this,  that  there  (hould  be  fuch  m  itnppft  \  becaofe  iC  there 
the  benches  1^.  '^^^>      enjoyment  of  the  laws  of  England  is  fecnitd  l» 
•fa free     tlie  inhabitants,  which  will  be  an  tmwife  and  omd  can* 
cooftietttioo  i|ni£tkm.   I  believe  Mr.  Walbut  is  the  firft  politkian  who 
thm^Kr"^   ever  thought  that  waiving  the  claim  of  conquefr,  and  in- 
cruci  m  %    furing  to  the  coni^aci  ca  tiic  bldiiings  uf  a  Ucc  ^iKirnuicut, 

and  fetdoat 
iiawife. 
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ivas  cruel.    And  how  would  it  have  aftoniflied  the  wifimi 
p£  imperial  Rome  to  Hear  that  .it  was  unwiie !    -    '  * 

Nor  do  our  own  writers  oAiit  to  adinsre  the  policy  «f 
King  Edward  the  thiidt  in  planting  a  colony  in  Calais^  and 
of  courie  communicating  to  that  place  the  wife  and  benefi- 
cial laws  of  England,  fo  firm  a  (upport  of  public  order; 
productive  of  fecuvity  and  happinefs  to  every  individud 
living  under  them* 

I  bavr  the  authority  of  the  great  and  cxculicnt  Sir  Mat'- 
ihenv  li.iu^  alii  l  ining  this  to  l\.u  c  been  his  praclice  in  his 
concjni-rtH,  I  have  already  obilrved,  both  in  Scotland  and 
Wales,  and  applaudinj^  it  h)<jh1v.      At  Icaft  thib  objeiflion  Tliai  i]tc 
may  be  obferved  till  tlic  iiih  tbiiants  ot  Grenada  tliink:  this 
bcnclit  a  burthen,  and  complain  of  it  as  fnch.    Mi\  ^-^'^/**  ^ot tohw 
heU^  certainly,  for  liis  part,  does  not  complain,  for  he  comes  any  fuA 
to  claim  the  hcneiit  of  thofe  laws,  as  hb  dearefl  birth-righr :  "bicdinn. 
And  it  will  be  lingular  if  it  fliall  happen  that  any  eloquence 
{hall  p;:rfuade  any  individual  of  Grenada  that  it  is  a  re-  anduruia. 
liroach  to.  the  conquered  to  partake  equally  in  thofe  laws  ly  not  Om 
911(1  conilitution  which  are  the  glory  and  happinefs  of  the  P'*'"**^ 
conquerors,  and  the  admiration  of  mankind  j  the  Englifh 
laws :    And  if  they  ihould  rather  choofe  to  fink  again  into 
the  (hitc  of '%  peopie  under  the  hand  of  conqueft  than  en- 
joy that  equal  libecty  which'  abolilheft  all  invidious  diftine^ 
tions  between  the  conquerors  and  conquered. 

The  p^ioilar  cnieltyf  however^  which  Mr.  WaUact  fug* 
geftft  is  this ;  eftatei  have  bfcen  (ettled,  contra£h  made»  and 
things  done  with  a  view  to  the  regulations  of  the  law  then 
prevailing;  to  alter  this  by  the  proclaiu-ALion  would  hara(8 
^id  dila^;p*/,ni  tlic  parties,         .uimill  their  deeils. 

NothiriL^  can  be  more  fallaciuu-.  than  this  ;  for  if  at  any  £  yo6  J 
iin:ke  puiitiKjr  to  tiie  proclamation  any  deed,  Contra£V,  fet- 
tlenicnt,  or  any  other  matter  of  law  li  id  been  brought  into 
litigation,  and  appeared  to  have  been  tranfaftc  I  in  con- 
formity to  the  French  laws,  previous  to  the  proclamation, 
And  while  the  laws  of  Irutiu  were  in  the  ifland,  thofe  laws 
would  have  been  adopted,  and  the  inflrument  would  have 
had  Its  intended  efi:edt  according  to  them ;  and  the  law  of 
England  would  have  taken  notice  of  them,  as  it  does  of  all 
ftircign  laws,  where  contra£bi  are  made  under  the  authority 
of  thofe  laws  ;  exa£lly  as  in  cafes  which  have  happened  in 
chancery  and  in  this  court — All  mercantile  contraAs  hate 
ffaii  <SeSi\   And  To  it  is  allowed^  as  a  fettled  rule  of  law, 
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♦  t  p.  W.   in  the  cafe  of  Frfcmot/It  and  Dcdirx,  ^    Tbe  Itiie,  thfrrrf  rr, 
Tcr*Pa(ck      rufTiciciuly  broail,  and,  at  the  fame,  rivftkriently  ck^:: 
1718.        And  dcliued  from  the  proclamaticm  ;  the  tnL^lilli  ihili  pre* 
vail     to     fubfeq^ucnc  crauiactioo^  >  tiU  the  pgarlairariais 
the  French  laws. 

But  m  fupport  of  his  gencrai  propafttion,  conarr) 
the  nature  of  the  rights  of  a  conquered  people,  ^ir.  War- 
iace  has  cited  two  iUiiftrious  names,,  names  which  I  (kiL 
ever  xnention  with  the  greateA  reverepce.  Yet  I  Wrc 
ever  wilhed  to  aigue  from  the  fetttiments  ^  -nritcrs 
have  fitrmounted  pre)tidice%  fibd  realbned  libcraUjr^  net  di» 
v<yuig  myfelf  to  the  matei^  name  with  an  milimited  it* 
tachment.  Great  and  extenffive  as  their  gemti5»  tbesr  kan* 
ing,  their  appltcation  wa8»  it  is  well  known  tt>  thofe  who 
are  cooTeifant  in  their  writings,  that  they  haire  adapted  m 
moft  places  the  pofitive  confUtotiods  of  the  imperial  law>  s 
abftra£l  general  truths  of  nature ;  heiK:e  m  moil  pboes 
their  rcafoning  is  forrvewhat  too  a>n fined  for  the  univerfi- 
lity  of  the  lub}e£t,  and  'in  many  liable  to  exceptions.  Far 
•  be  it  from  me,  however,  to  fpeak  irreverently  of  tlicm, 
they  have  broken  the  groimd,  dio>ugh  they  dhVovcrcvi  not 
'all  the  trcafures  of  the  foil  ;  and  though  they  might  in 
fbme  inflariccs  be  miftaken  in  the  true  t^uality  of  the  f'^il 
iticlf.  And  to  their  grcnt  labours  .the  rciincmcnt  of  pui>- 
lie  law  is  originally  owing. 

With  reipeik  to  the  iniVances  of  prerogative  intended  to 
have  been  adduced  to  juflify  thb  1  lind  only  one  ixKotiaft* 
ed>  which,  Airely,  cannot  be  fuppofed  to  fupport  k  bf 
the  comparlfon ;  the  feizure  of  the  ^rl ail achuict's  charts  ift 
1683,  in  the  rcigu  of  James,  the  fecond*  No  man  xifi 
wonder  at  the  violence :  The  imprifoDment  of  the  bi- 
ihops  *,  the  campaign  of  Jiffme*  \  the  feianres  of  every  chsr* 
ter  left  by  his  brother  were  then  as  a&  of  ordinary  jnftice 
at  home*  And  when  the  city  itfelf  was  not  fafe»  we  ihafl 
not  -wonder  the  Maflachufet's  bav  was  invaded. 

Mr.  Wallace  has  not  chofen  to  argue  the  ri^ht  of  iihi* 
mate  judicature  in  this  court  and  in  the  Hoole  of  Lends. 
C  7^7  1        leaves  me,  there ioi-c,  at  hso^c  with  t!ic  oblcn.'iifioiir I 
made  on  that  jx>int ;  uud  with  a  c  nceiilon  th\>  i*r  at  Itafi, 
tliat  there  is  no  argument  from  expericiKre  to  tlic  to;iin?ry. 

The  lad  ftrefs,  on  tlic*.lr»le  of  the  argamcit,  iw-^s  ^^aced 
on  the  exix^l'veixe  ?.iiu  neccfrity  of  the  power  ol  icgilLtion 
continuing  >n  the  crowa  tiU  the  j^giildturc  of  ihc  iilAsd 
a<itiially  fat.  • 


Digitized  by  Goo^^lc 


Michaelmas  Term,  14  Geo,  3.  K.  B, 

This  ^rf^umcnt  woiild  go  far  inJtvd  ;  k  woulJ.  ultimately 
prove  tlwt  ill  tiie  rtxcis  of  pjrliiinci*t  the  cro»Vii  is  arbitrary 
icgiiiator  of  thr^  enipirt,  aud  niay  im^)ofe  a  j^armancnt  UX 
©u  Great  iiritain  iiicll. 

litittlv!  conftltutioii  has  happily  provlJcJ  a  power  in  the 
crown^  ijy  which  it  is  enabled  to  obviate  ludden  emergen- 
cies; or  inofes  not  provided,  biiis  of  indemnity  havcal- 
mvs  confirmedi  by  a£t  of  iiatCf  what  was  required  as 
att  exertion  of  extraordinary  power.*  Ne  quid  detrimeHti 
<aperet  refpubiiai\  aflirming  and  (Irengthening  the  general 
rule  by  the  vciy  means  ufed  to  protect  the  necelTary  devia- 
tjotit  and  which  nothing  lefs  but  fuch  a  iblemn  judgnioit  of 
the  coUefUve  body  of  the  ftate  allowing  its  necemty^  tan 
proteQ:. 

So  tA  Grenadat  from  the  firft  proclamation  in  Odober^ 
17639  to  the  feffion  of  the  aflembly  i^  ^l^S*  crown 
had  iimilar  powers  for  obviating  (udden  emergencies,  ainongfl: 
ihc  number  oi  wiiich  powers  a  permanent  tax  cannot  be 

cuccined. 

I  have  now  had  the  honour  of  fubmitting  to  your  Lord- 
liapii  what  conliJeratioiis  occurred  to  me  in  reply  to  Mr* 
U\iJi'ai'^*s  aroitnieiit,  of  which  it  would  ill  become  me  to 
fpeak  %vith  difi  cfpedt  j  I  Hiall  onW  fay  that  it  appears  £airly  ' 
ani'werabJc  in  the  niai>P':'r  I  have  fubmitted. 

Aod  now,  i  trult,  I  may  take  leave  of  this  fubject  by 
congratulating  my  client  (for  if  better  arguments  were  to 
have  been  found  Mr.  JFailace  had  difcovered  them)  with 
being  iecure,  axui  (landing  on  a  ground  which  will  warrant 
my  application  to  the  court  for  judgment  £ac  the  plaio- 
tilE 

'CumiA  tJLTEEITJS  ADTISAXB  VULT. 

£Note«  After  the  argument  Lord  Mansfield  &id,  the 
caufe  has  been  very  well  argued.  There  is  on^  thmg,  howe« 
vcr»  whicli  neither  of  you  have  defined  prccifely.  Have 
you  any  idea  a  colony  can  be  fettled  by  Britifh  fubje£b  with- 
out the  intervention  of  the  crown  ? 

Mr.  AlUyne — If  fubjcfts  fettle  on  an  ifland  uninhabited,  [  708  ] 
for  inii.ince  a  Ihipwrecked  a'ew,  they  cull iv ate,  tliey  iuha- 
bir.    if  the  crowii  c'aiuis  tliii  illaiid  as  a  fettlement  bv  its 
own  fubjech,  they  have  a  right  to  fay,  give  us  a  conftliution, 
govern  us  by  the  laws  of  England ^or  not  at  all*    If  it  dc- 

maads 

*  &4Uts  fOf>uli  fuprcmji  lex 
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xnands  a  tax  thev  have  a  right  to  fay,  no :  Till  it  be  dc- 
ciandcd  legally  in  a  conftitutional  mode. 

Lord  Mamjitld — All  colonics  have  been  cQablii]ied  by 
grants  from  the  crown — I  do  not  mca.n  it  as  material  to  tliis 
queftion,  but  that  it  ihould  be  undcrftood  no  colony  can 
(ettled  \ntliour  aiithoritv  from  the  crown.  As  to  the  doc- 
trine  of  thofc  cales  in  Saikeld^  I  do  apt  think  much  of  it^ 
k  is  very  loofe.  ^  ' 

Mr.  AiUyiu — ^l^o  meet  the  whole  argument  in  the  caufe  I 
at  £rft  ikatedy  that  this  colony  was  fettied  by  authority  of 
the  crown. 

I^ord  Mansfield — underiftood  yoa  ib  ;  let  it  Aand  for  ano- 
ther argumenr. "] 

"  -  Afterwards  in  the  fame  term  on  the  5th  of  May  i77Ct 
it  was  argued  by  Mr.  MacdonM  for  the  plaintiff,  and  Mrv ' 
Hargrave  for  the  defendantj  nearly  to  the  effixfc  foQow« 

JfisrdbmiA/— Thb  is  an  aAion  brought  agamft  a  cii2^' 
tom-houie  officer  in  the  ifland  of  Grenada  for  money  had ' 
and  recdved.   The  objed  is  t6  recover  a  fom  of  money  le- 
vied by  the  defendant  as  a  duty,  and  paid  by  the  pLuntiff ; 
but  paid,  he  contends,  without  legal  confideration. 

There  is  a  fpccial  verdi(^,  which,  after  what  has  been  ar- 
gued fo  fully  and  with  lb  much  perfpicuity,  it  will  be  only 
jieceflary  for  me  in  jx)int  of  form  to  I'latc  very  fhortly. 

The  jury  find  the  ifland  of  Grenada  in  the  Weft  Indies, 
was  in  the  pofleflion  of  the  French  King,  and  conquered  by 
the  Britifh  arras  ;  that  there  were  levcral  cuftoms  paid  and 
payable  to  the  French  Monarch,  upon  goods  exported  and 
imported  into  the  iiland.  They  find  the  furrender  oi  the 
ifland  to  the  King  of  Great  i3ritainy  in  February  1762  s 
in  the  articles  of  which  the  inhabitant  arc  recognized  as  Bri* 
tiOi  fiibje£b|  and  the  fame  protection  and  privdeges  granted 
as  to  the  other  colonies  of  America.  And  tl^at  Uiey  (hould . 
not  foe*oUtged  to  bear  arms  againil  his  Mod  Chrlftian  Ma- 
jefly,  while  the  then  war  continued^  and  the  fate  of  the 
ifland  remained  undetermined  ;  that  they  fhoold  take  the 
oath  of  allegiance ;  that  they 'fliould  be  governed  by  their 
own  laws,  until  his  Majell/s  pleaiure  mould  be  foitbcr 
iinown*' 

£  1^9  3  They  find  the  treaty  of  the  loth  of  Februaiy  176-^,  by 
wliicli  the  French  King  renounces  Nova  Scotia,  CaniJa, 
and  otlu-r  countries  to  the  King  of  Great  Britain  ;  and  in 
1 7631  the  lung  of  Great  BritaiOj  by  his  procUmation,  af- 
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furing  the  inhabltanrs  of  his  new  conquells,  and  .Knon-Trt 
them  Gmiad.*,  of  his  paternal  cnre ;  and  that  he  ha^  given 
<^rclcr  10  his  governors  that^  ib  loon  as  may  be,  they  iliali 
ia)i  afi'en^hJics,  witii  power  to  t!.>c  governor,  ^v\lh  conlent 
of  the  couDcii  and  reprefentativcs  io  airembled,  to  make- 
laws  as  near  as  may  be  conformable  to  the  laws  of  Great 
Britain :  la  the  mean  tiiae  all  perfons  may  confide  in  his 
MajeiVy's  royal  protecUon,  and  the  benefit  and  enjoyment 
of  the  laws  of  Enghind.  Then  the  proclamation  proceeds, 
and  conftiturcs  a  council  to'  determine  ?J'  rh  il  and  criminal 
cauics  according  to  the  laws  of  Great  Britain  \  the  juiy 
find  a  iecond  prodaMratmn  in  March  1764,  reciting  the  be- 
nefit of  a  ipeedjr  fetclement  of  the  ifland  iof  Graada  and 
the  other  iilands  ;  dire^ling  ^  funwy  of  laiids»  and  a  certain 
number  of  men  and  women  to  be  mauitained  on  the  lands 
nnder  penalties ;  they  further  find  that  his  Majcfly,  by  his 
letters  patent  in  April  17^4,  made  Robert  MthUify  Efq; 
his  govcraor  in  the  il3and,  in  the  room  of  Governor  P/w- 
foldj  to  lUiUa-  inilriiftions  given  and  to  be  after  given, 
ordering  him  as  lonn  as  litiintion  and  circuinit.mces  will  ad- 
mit to  call  afTcmbiics,  with  full  power  to  make  and  orduiri 
laws,  fiatutes  and  ordinances,  for  the  wel^e  and  good  go- 
vernment of  the  people  of  the  ii)  \nd  (.f  Grenada.  ' 

Afterwards  hy  letters  patent  tiie  iotli  of  July,  1764,  they 
iind  a  tax  impoied  by  claim  of  prerogative  in  the  fame  man-  - 
ner  as  in  the  ifland  of  iBarbadoes  the  aoth  of  July  1 764,  of 
four  and  an  half  per  ant.  oa  conunoditics  exported^  thej 
find  the  defendant  levied  the  tax,  and  plaintiff  paicL 

The  verdict  &rtlier  finds  the  a^oil  brought  by  conlent  of 
tlur  attorney-GenersL 

I  am  bambly  to  contend  before  your  Lordlkip^  firft^  that 
DO  fiich  tax  could  be  impofed  by  prerogative. 

And  iecondly,  that  admitting  the  crown  by  prerogative 
was  mtided  to  have  hnpoied  iuch  a  tax,  his  Majeiiy  by  hk 
prodamatbn  of  O£fcober  1 763,  prior  to  the  inlfamncnt  for 
railing  fuch  tax,  has  waived  that  right. 

Your  Lordlhip  finds  hy  the  l]>  ( verdict  that  the  ifland 
^f  GrciLida  was  conquered  by  tlic  liriUlk  arms  in  I'cbroar/  , 
1763,  and  by  treaty  furrendered. 

I  take  k  to  be  clear  that  the  fovcrcign  of  the  ftate  con- 
qticrs  not  for  himlelf  perlonaliy,  but  for  the  ftate  :  And  ac- 
cording to  this  \  have  a  great  autliority,  which  I  ihaii  beg 
leave  to  cite  to  your  Lordlhip. 

t  VaXteii — He  fays,  it  is  a  Iked  ,  to  whom  the  conqueft  be- 710  J 
loiiigs^  the  Prince  or  ftatei  This  queftioa  ought  never  to  &3.ssos» 

bave 


Michaelmas  Term,  14  Geo.  3.  K.  B. 

litre  been  aflccd.  Whofc  are  the  anus  5  whufc  the  cx^cc  ? 
If  he  conquered  at  his  own,  yet  whole  blood  ii>  ihcdi  If  he 
ufed  miTccnary  troops,  ilocs  uot  he  e^pole  his  1  catc  to  ibe 
relent  in  t  fit  of  the  enemy  ? 

I  collect  from  the  f^rnc  aiitl)or,  w  ho  hy%  k  down  i«  2 
principle  of  the  law  ol  nations,  if  an  uninbaDited  coiimrr 
be  planted  hj  Britifh  fubjedts,  all  the  Engiiih  iawb  whick 
are  the  birth-right  of  every  fubje^l  are  there  immediately » 
byt  iificjie  a  conquered  llacc  which  has  laws  of  itsown^tiialft 
'        laws  remain  there  iintii  others  are  provided. 

-   Lord  A  fansfie/il — Does  he  qtidte  taf  authorities  ? 
.  Mr«  Macdonald  contiimed---Aiter  a  countty  Is  beoome 
psat  of  the  flate  he  ieeois  to  take  hf  as  a  principle  chit  k 
partakes  of  its  conftitutioa}  a^d  therefore  not  to  think  aoh 
tliorities  neceflSury. 

Lord  Cak/s  reporis^Calvin*s  cafe — ^That  the  King  may 
pdter  or  change  the  lu\vs  of  a  conquered  countrf »  but  till  Ik 
doth  the  former  laws  remain.  This  can  only  mc2ii  fiai^aKti 
(h  '/o  that  lie  may  do  ii  ^  or  in  LomiUiCi  when  the  whole  k- 
gillaiioii  is  m  the  King. 

Snik,  4!  r.  tlie  difference  of  the  fach  in  that  caie,  prevents 
jny  quoting  to  your  Lordlliip  the  decilion  itfdf ;  hut  upon 
the  general  principle  what  the  court  laid  dowTi  was  xhm :  in 
the  cafe  of  an  unlnhabitetl  count rv,  all  laws  in  force  in  Eng- 
land are  in  force  there  *,  but  Jamaica  having  been  a  conquer- 
ed country,  and  not  hmnd  parcel  of  the  Britilh  dominions, 
the  laws  of  Jamaica  ihmd  in  power  till  others  are  ap* 
pointed. 

[Lord  Mansfield  faid  upon  this,  the  o^inioot  are  tcrj 
looie  and  with  a  total  ignorance  of  £a£b :  Jam  I'ca  was  coo- 
quercd  by  Olivtr  Cromwtll  t  I  helieie  none  of  die  oOnqaarod 
iiibje£b  remained. 

'  It  is  abliird;  that  in  the  colonies  they  (hoold  carry  all  tbe 
lavs  of  £ngland  with  them  %  they  carry  only  fudi.  as  are  ap- 
|>Iicableto  their  fituation :  I  remember  it  has  becn^etcrm- 
ed  in  the  council :  There  was  a  queftion  whether  the  ihtitt 

of  charitable  ufes  o^Wratcd  on  the  ifland  of  Nevis  ■:  Itwas  Je» 

tcrmliKu  it  did  not  •,  an*!  no  laws  but  luv  h  as  were  applica- 
ble to  their  cunJition,  unlcfs  exprd'siy  cr.arte.i.l 

I  would  farther  remark,  tliat  where  die  wurJs  "  kin^ 
or  loverriqn'*  in  trcatifcs  of  gener:»l  law  are  iir;ruJ»ictd, 
f  wuuld  unuierftand  them  acconlin^  to  the  u*^ie 
u.uc  ot  which  ihey  arc  Ipokea,  or  10  whicl^  to  be  applwd. 
C  711-  ]    I  hoit:  words  of  Gro/m  r,  Rex  ct  regmaUy  lr2S.^\ir^  xhrv^  int"* 
DulHiij  J.  ihould  call  tb£  i^tcs  ^^oal  ihe  klug  sx:  \o^^* 
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reign  ;  and  if  into  Englilli  Iting  and  piirllr.ment.'*  }  don't 
coinend  the  formal  part  of  the  law  of  England,  but  tl>c  le- 

g'fiatrVe  part  goestbither.  If  I  am  right  in  my  idea  of  the 
w  of  natioQS)  it  confines  the  power  of  the  conqueror, 
merely  within  the  rUne  of  contli<^|  and  whiift  the  fword  is 
the  Ofity  law  ro  which  ekiicr  Tide  can  refort ;  but  wbea  a 
country  furrenders  to  the  Britilh  arnis,  when  milhary  go^ 
Temmimt  ccafes,  what  tan  come  iit  but  the  law  which  go- 
Tcn»  every  pardcular  iub}e£t  i  the  legf{hitk>n  of  Great  Bri- 
tam  ?  Whaa  the  fword  is  once  (beached^  I  cannot  conceive 
of  the  exigence  of  any  other  power  but  the  Icgiflattte  power« 
Uie  conftitationai  law,  or  gnyemroeftt.  The  forms  of  their 
conditution  may  and  muf^  remain  till  the  executive  {H>wer 
diflPufcs  thofe  which  obtain  in  his  other  dominions.  I  take 
it  laying  on  imports  without  confcnt  of  p;iilMinc:it  \v;is  one 
of  the  great  points  on  u  lilch  the  revolution  turned-,  and 
auotiuT  revolution  much  earlier  ;  and  Ma^fht  C/.artn^  and 
almoft  iuiunn^rHolc  itatutes.  When  we  talk  upon  this  fub- 
jc<St  thc^^refcnt  O.ite  of  things  is  alv/ays  out  of  the  queltion^ 
I  fliall  therefore  dirciirf;the  topic  freely. 

Lcrd  Coke  in  his  tre.itil'c  on  the  fl.itntc  of  talllage  fays,  no 
iubje^ft  lliall  have  money  levied  on  him  without  content  of 
parliament  \  and  after  goes  farther  and  fays,  no  man,  that 
is  I  conceive  who  can  call  himfelf  a  Britifh  fubje^ty  though 
is  another  country^  fbaU  be  taxed  whhoot  his  reprelenu- 
tives> 

Here  upon  the  prmcrple  of  the  law  of  conqueiV,  by  what 
teafon  can  the  power  extend  over  the  conquering  people 
diemiclvicsi  0udi  thofe  who  conquered  wkh  him  Ihsffc  die 
fate  ol  the  conquered  ?  It  would  be  repugnant  to  everf 
principle  of  rea^n^  and  to  every  writer  upon  the  law  of  na«* 
tions* 

VatfHU  page  92,  a  principle  of  the  hw  of  natiofu^  that 
wherever  a  nation  fettles  and  eftablifhes  a  colony,  that  co- 
lony becomes  n  part  ci  the  dominion,  uad  all  that  is  faiJ  of 
the  parent  iLiic  applies  to  the  colony. 

Grotius  lays,  that  fubje^s  fettled  in  a  country  carry  the 
iamc  privileges  they  left  behind  them. 

What  is  the  difference  between  fettling  in  a  country  un- 
inhabited or  inliabited  ?  As  to  the  executive  ]:50wcr  they  muffc 
watt  the  dirc<!tion5  of  that  power ;  as  to  the  legiflative  the 
law  is  the  lame  to  them  as  that"^  which  governs  me»  and 
every  man  who  hears  me. 

-  16249  March  tyth,  25th,  a  bill  brought  into  couaciL — 
Ic  was  dot  which  reftraiacd  the  fiihery. 

C  c  c  The 
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£  /^la  ]  Tlie  journal  of  the  houfe  favs — The  fecrelary  faid  tins 
Is  a  couqutrcd  country,  *tis  the  King's  j  you  hiivc  nothing  to 
do  with  it  :  The  parliament  held  tliey  were  p  'rt  of  the  d'^- 
minions  of  the  ftatc  j  they  fay  the  penalties  and  forfcituR* 
arc  void,  as  not  being  by  aulbority  of  parUanicnt. 

Sir  7  \  Cch  iaid,  how  not  fubjeit  to  parliament,  why  thrf 
pafs  by  the  King's  letters  patent  ? 

To  le  fure  it  is  true  the  King  cannot  grant  penalties  and 
forfeitures,  for  that  would  be  impoiinga  tax  under  coknri 
•and  it  is  proved  demonftrably  the  prerogative  of  the  crovn 
,  ,  had  not  that  po\i'er  over  them. 

[Lord  Mantfeld^l  take  it  thofc  penalties  were  rccovcra* 
*         ble  here.] 

ITic  confequencc  in  the  very  next  charter  was  a  gnnt  of 
a  freefiihery. 

In  the  cliarter  frrantccl  to  Mr)  Penn  there  b  this  remarka- 

ble  chule,  that  ncj  inipofition  (hall  be  levied  on  the  celery 
without  cunllr.t  of  \h^t  propriLior  and  ai:cuibly,  but  by  act 
of  parliament  in  ilr.glaiid.    C.il.iin  w.  ^  a  colony. 

[i.ord  Alnnsfiihi — Was  Calais  a  colony  ?  It  was  ceded  by 
thetrcrtrof  lircti<T^nv.l 

Lord  t^iU'^hari  290  itates  writs  of  non  nrJgJando^  iliuing 
oui  vi  chancery  to  the  mayor  of  CaLus,  and  divers  wriu  of 
error. 

With  regard  to  the  other  parts  not  cr  Ionized,  all  manda- 
tory writs  ili'ued  hence  as  they  might  do  to  any  part  of  the 
.  King's  dominions.  Lord  Vaughan^  but  without  precedent, 
fajrs,  writs  of  error  might  i^ue  to  Ireland ;  I  don't  fixid 
however  that  remedial  writs  ever  tflued,  but  manJatoiy 
writs. 

The  conquei^  of  Wales,  by  Edward  the  firft,  has  already 
been  very  fuily  confidered,  and  I  find  no  reaibn  to  depart 
'  from  the  ground  then  taken.  The  language  of  that  King 
was  that'  every  part  of  his  dominions  not  in  his  pofiedioa 
was  feuditory  to  him,  quia  in  proprietor  dmintum  tstaftifr 
f:nvtrfa  ei  Uwqtiam  pars  corpori  armexa  d  u/iUa. 

J*Vom  tlic  conquelt  no  iiUtaiice  of  any  but  the  Icgil  au- 
r!  (.r  r^^  tx  .1 .  iic^i. 

TIk  <oiKtucll  of  Inland  is  tiic  nfxt.    Co,  4th  Jti^r 
that  h\  2.  ordered  the  laws  kept  in  £ii^;laud  tu  be  ol^ln^J 
C  7^3  ]   in  Ireland,  and  that  he  fent  a  trmfcript.    Lt  'iind  conudcrcd 
this  as  nricreiy  declaratory  of  the  necc^ary  conicqucuccs  of 
t  i .  *  1 .)  \vs  a  head  •/  rcce  i  vcc! . 

\\\  Harri/s  Hibernia,  from  the  records,  ?.  gr.mt  of  Ftfin 
i^iUphstiSf  with  the  wardiliips ;   This  could  not  have  been 

coniUtiitcd 
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conflkuted  without  manner  of  riecovcring  ac€;ording  to  the 
*  .    h  xs  of  England.  . 

Lord  Hsit  (l\\'s,  which  concurs  with  this  argument,  it  was 
not  the  mere  nmqiiefl,  hut  the  fubf^jquent  fettling,  which 
let  them  ir-.ro  t'.c  rap.ie  riglus  with  the  other  fub)c<its. 

Iti  Mr.  P;//>,  80,  to  Ihcw  the  commons  of  EngbnJ  lat 
rcjv.init.-  hcfojt,*  tlic  37-/^.  3.     rcgiiicr  is  cited.  ^ 

111  th'j  2SA\  of  Mf'/ny  the  third,  by  the  queen  regent 
to  the  a!\!i')  ilu»i^s,  b!ihj[)5,  (/f  Ireland,  to  allemble. 
Ti^  r/rore  irjhiivJ,  W:ilcs,  Scoihnd,  all  partook  of  the 
CT.iiritanon  ;  all  were  and  are  exempt  f/o;n  taxation  by  pre- 
nHNirivc.  I  h  ive  fpok^T!  already  of  PenrJj  lvania  ;  the  laine 
arg  iM.  at  will  apply  to  the  other  colonies;  the  fame  to 

i>ut  icconJIy,  even  If  the  colonies  are  not  exempt  from 
fuch  taxp.ilon  by  prcro^,aT*ive,  exi  -pt  the  King  waive  and 
renoii'.rc  it,  1m.  not  the  King  barred  his  right  ? 

The  capitulation  requirci  liberty  of  felling  lands.  They 
are  allowed  to  fell  them  to  Britilh  fubjccls. 

They  defirc  the  laws  of  Antigua  and  St.  Chriftopher'Sy 
whichf  except  a  few  local  ordinances>  are  the  fame  as  in 
England,  and  they  arc  promlfed  in  anfircr  that  tliey  ihail 
be  coniidercd  as  BririCh  fubje^s. 

7.  October,  1763,  That  all  pcrfons  may  rely  on  the 
royal  favour  of  Great  Britain  till  the  allembly  can  be  got 
together,  courts  of  juftice  are  to  be  erect'^d,  wit!i  authori- 
ty over  caiifes  crliuiual  aiiJ  Livii,  as  near  as  niay  be  to  tlic 
laws  ot  England. 

Then  in  March  it  takes  for  granted  thev  have  relied  on 
the  encouragement  and  aflurances  of  tiie  former  procli- 
mation^  and  a  furvcy  and  ilKlribution  of  lands  is  or- 
dered. 

Then  by  the  patent  creating  Mr.  Melville  governor  of 
Grenada  and  the  other  iilands  he  is  ordered  to  call  an  ai^  i 
fecnbly  as  foon  as  poffible,  for  the  purpofe  of  making  laws, 
I  can  fee  nothing  iht>nger  than  the  language  of  the  procla- 
mation. 

-  That  proclamation  was  faid  to  be  executory.   *^  The  C  7-^4  1 
calling  an  ailembly  is  merely  difcretlonaiy  in  the  gover^* 

«<  nor.'*   Shall  the  efie^  of  the  proclamation  be  fiifpended^ 

on  that  event  I   Muft  we  conftrue      I  give  the  law  of 
England  until  you, have  an  aflembly**  to  this,  «  Yoa  (hall 

**  not  hxve  the  laws  of  England  tUl  you  have  an  aflem* 
bly,*' 

C  c  c  2      .  The 
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The  leL>;n4ture  oi  the  colonies  might  make  fiich  addition 
of  local  ordinances  as  they  ihould  think  fiu 

One  of  the  benefits  is  this  procUmaiion. 

On  what  authority  was  the  proclamation  ?  The  Kiag 
had  no  right  to  levy  the  tax  10  July  1764,  unlcis  onder 
the  patent  in  ApriL   We  need  only  compare  the  dates. 

But  it  is  faid  there  is  no  law  at  all.  If  the  King  has  noTy 
who  hjw  ?  I  apfweFi  the  fupreme  legiflative  power  of  the 
Itate.    The  ftamp-a£l  prevailed  at  that  time. 

It  is  a  principle  in  coiuracb  Ivjtwjcn  political  bodies  con- 
rr.uc.Jig,  Itill  Hi Jie'  necc.Tary  than  between  j>rlvatc  perrons, 
that  the  gJMiii  onto  m.ule,  can  never  he  rjcaliLN!,  and 
not  be  rcleafed  till  the  conditions  of  liic  contract  *irc  hrokca 
by  one  or  the  other. 

This  conipa<Sl  is  what  every  fpcfbilatlve  writer  requires 
in  his  clofct  j  what  ]^r.Kiit  e  i  .-.l  iir in  all  n^;c«;  between 
nations ,  aiid  which  mutually  aud  irrcvcriibiy  bound  both 
parties. 

As  to  the  llland  of  St.  Cluriftdpher's,  the  opinion  of  Lofd 
Hard'wicki  and  Sir  JL  Northey  is  obfervable* 
^r^ramort      Thcv  certify  they  have  prepared  a  draught  of  fcveral 
^ruJcutiuo^  l:'v  ;  of  four  and  a  half  per  cent,  .on  the  cnn^nered  prt  of 
i'iu  cu  luo.  ^.^  Chriftophcr*s,  as  fhr  as  they  thought  the  cooditioi 
would  permiti  conformably  to  the  proclamation  1 703*  which 
was  in  the  time  of  the  war. 
That  Sir       Sir  PhUlp  ToVhf  22^  and  Sir  CUmcnt  Worge^  attorney  anl 
Yorke  an  I  a£ked  how  far  the  King  could,  by 

Sir  Clem"  m  prerogative,  levy  a  tax  on  the  tAand  of  Jamaica.  fiP 
Worgc  i;iid  Jamaica  is  ftill  to  be  conlidcred  as  a  conqucved  country, 
thitif  Ja-  the  King  has  tliat  right  but  if  it  be  in  the  fttiution  of  tiic 
^rHdcrcd  ^^^^^  iliands  the  tax  cariiiuL  be  levied,  imlefs  by  ail  of 
at.  a  con-  affemhly,  or  of  Kni^rfn  piirliani^nt. 
qucrcd  fLord  M.ifi.juld^l  Mieve  your  report  !s  wrong.] 

country  the  •  ^^^^  r^- j  (jj^  ^^^^  expedient ;  if  it  Is  u-c.mi  it  is  cT- 
Is^itiz  can  ,.  ,  ,  ,    .  *  '    -  ,  , 

impofc  a     pediCJit  to  tlu'in  to  have  theu*  money  taken  Ironi  them  (out 

ta.i  l>y  pre-  I  c.iii't  cGHcelvc  how  that  Hiould  be)  the  tax  is  very  ex- 
othcnvT     P^'  -''''^^  •  ^  no  doubt  the  court  w'.W  conuder 

n*jt.  **"  ^^'hc:hcr  it  is  lawful,  and  upon  that  ground  reft,  with  good 
L  *7'5  ]  cxpcwition,  the  caufe  of  the  plaintitf. 

[Lord  Mansjield — They  allow  the  validity  of  the  leitef» 
patent  of  1764,  fo  ^  as  they  annul  the  poll  duty)  this 
conK:^  in  lieu  of  it» 

iwo  It  feems  they  were  never  paid  a&er  the  conqucftt 
and  there  was  an  interval  of  two  years.] 
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Mr.  Hargravf,  on  the  other  fide — When  I  confidcr  the 
great  importance  of  the  quelUon  which  arifes  on  the  cafe, 
and  how  ably  and  learnedly  it  has  been  argued,  I  feel  a  ' 
great  difficulty,  and  mih  the  burthen  of  anfwering  Co  learn- 
ed an  argument  had  been  left  to  an  uhler  perfon,  in  a  queA 
tioa  of  fo  great  importance.  However,  I  am  the  lefs 
anxious  iince  it  is  certain  that  the  law  muft  decide^  and 
not  the  abilities  of  the  fpeaker. 

There  are  two  queftions  5  firft,  Whethct  the  King  has  IlijIIl^.  m 
a  right  to  levy  impoltuons  on  the  illand  of  Grenada  by  the  caufc. 
prerogative  ? 

2dly,  Whether  if  there  be  fuch  a  right,  it  was  not,  in 
this  tale,  barred  by  the  proclamation  ? 

It  13  not  necelTirv  to  argue  u i.ut  are  the  ri^'hts  over  a 
conquered  country.    To  dcllrcy,  to  kill,  to  coauuit  depre- 
dation, arc  what  I  fliall  not  argue.    But  the  making  of  That  die 
laws  1  apprehend  to  be  one  certainly.    Exprei's  jtipulatirins 
arc  undoubtedly  to  be  rigidly  obferved  :    13ut  where  there  J^^.^  if  one 
are  none  the  conc|nered  conntry  becomes  iubjcin:  to  tlie  le- cfTcntla! 
giflativc  jH)wer  of  the  conqueror  j  not  liable  to  aiiy  reftridtions  "S^^ 
but  thole  of  natural  juftice  and  equity.  *  conqucft. 

Thb  will  not  go  f<u-  towards  deciding  the  general  queftion^ 
in  whom  that  legidative  power  reiides. 

I  apprehend  the  authorities  concur  in  attributing  that  That  this 
power  to  the  Kin:^,  as  a  part  of  his  prerogative.  '"^  ''^ 

Y.ottr  Lordlhip  obferved  the  authorities  were  fo  confuted 
as  not  much  to  De  depended  on.  True,  as  to  the  biftoiy 
of  facb  \  but  as  to  the  prmciple^  of  law  they  are  dear. 
,  The  earlieil  »  CWv/Vs  cafe,  7  th  Cde^  17*  A  diftin£Hon 
between  counties  vcHIng  by  conqueit  and  deicent.  The 
dofbrinc  imputed  to  the  judges  by  my  Lord  Coke  is  not.en-  » 
tirely  extra-'uchcial.  ' 

He  t.i^^:s  a  diulTcncc  between  the  ccnqucA  of  a  chni:icin  [  jt6  ] 
kingdom  and  the  kiiigdom  of  an  inliuel  :  This  has  been  DilUa^on 
lon^  enuu;:h  iuitlv  exploded,   but  will  not  prejudice  thei*^*'^^^ 

tian  and  in- 

[Itord  ALimfuIu — Don't  quote  the  diftinction,  for  the  fidcUoun- 
Jjonoiu*  of  my  Lord  C^/r.]  try  rcprnr- 

"  Hi  goe^  on — he  might  at  his  pleafure  alter  and  chnngc,^*^^'^^^**'* 
the  Iv.vs  of  that  kingdom  •,  but  tjli  he  doth  miike  aq  aker^i^  principal 
tioHs  the  laws  gfrtlMit  kingdom  remain.      ^  puiuta^e 
*   *     /         t  When  act. 
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Adailucd  When  he  has  given  the  laws  of  Engbncl  his  Icgifl.Kivr 
lwliar*-^'cn  P^^^'^'^  ceails,  and  tUey  are  only  lubjeil  to  tiie  legiiLiiioii  of 
the  Inw'  of  the  pariiamcnt. 

F.rjiand  The  dottrinc  fo  given  is  the  opinion  of  all  the  judges, 
the  icgifl*-  ^jjj  J3  j^gj  entirely  extra-judicial,  as  given  in  jinfwcr  to  what 
oHhrKlng       iaid  by  counsel  taking  a  dirtin£UoR< 

Sirtohn         Before  and  fince  th-*  rcvoUition  the  ^ircrn'z^^v.vc  has 

v/viltam  V.  been  ackiiowicdged  in  the  crown.    The  lirit  cafe  3d  M:^"!. 
SirRlcUard  i^p.     Showr-ra  P.  Cafes,  24,  againft  the  govcrncr  aih.1 
Mo±^i  ^   ^"^"-^1      Biirbadoes,  for  fallb  impiifonmcnt.    Counf;^!  for 
the  plaintiff  aipicd  that^  according,  to  Caivin^s  cafe,  the 
King  might  impofc  laws  on  a  conquered  countr-,  but  de- 
nied that  Barbadoes  was  a  conquered  country:    The  judg- 
ment for  the  plaintitf  was  rcverfcd  in  the  Houfe  of  Lords. 
BUnchard      The  next  cafe^  Blanchard  and  Gaijyi  after  the  revotu- 
v.Oaldy/  tJon,  Cumherhachf  |28,  the  court  held  that  the  ftatute  did 
^  not  extend  to  Jamaica ;  becau(e>  being  a  conquered  country, 

the  laws  cf  England  did  not  exteiid  to  it  tiH  introduced  by 
the  ct)nqiieror  or  his  fuccenbrs. 

2  Ptere  H'lHiams^  7 J,  faid  by  the  maflcr  of  the  rol!s  to 
have  been  dcterniined  in  council,  that  in  an  uninhabited 
country  they  can  y  the  laws  of  Kni-land  witli  tiuii..  Ard 
in  the  c^ifc  wIutl  la^  Kin^  of  Faigland  conquers  a  coinury, 
the  cojiqutrorSj  by  faving  the  lives  of  the  peo[)lc  conquer- 
ed, gains  a  right  and  properly  in  fuch  a  people;  in  confc- 
quencc  of  which  he  may  impofe  on  them  what  laws  he 
p^eafes.    The  principle  may  b^:  wrong,  but  not  the  gcaciai 
inference.  " 
Do<?^rinr  in     [J^o^^^  Mansfield^Xx.  is  very  ill  exprefTcd  in  the  rcportk 
aP.w.th-t  The  mafter  of  die  rolls  never  exprclTcd  himfclf  fo.] 
a  comiiicror --Ji^ijjji^^  a5  to' othcf  c^ountries ;  tfrt>,  as  to  Ireland,  there 
SLI^  iixtt        ^^^^  different  opinions.    Coi^  holJs  the  laws  were  in- 
igaiosipro-  troduccd  by  jfohn,  and  that  nr^'ry  the  fecond  gave  lawsta 
pcrty  in  the  them  as  a  conquered  country  i  *  but  tliat  now  no  King  cai; 
mic^d  re^  ^^^^        without  autliofity  of  parliament, 
p'robltcd!       4  ^J/^*  3^4*  ^tioy/s  fienry  brought  them  in. 
(;*  7 1 7  ^      Molymux  argues  .'gainft  the  authority  of  the  £neti(h  p«r^ 
The  opint-  liamei.t,  "  TUey  were  not  introduced  b^^  comjucit,  but  by 
c°     gjjf**  "  their  own  ddircs  and  confent*"    Oavtes  feems  to  argu:, 
john  Di^   niote*  cbnfbrmably  to  hift'orical  fii^s,  that  the  hws  were 
>ics,  and    not  introduccd^'7;/;///  l^f  f'tiicl^  but  gradually,  and  were  not 
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tor  to  belong  to  the  King  by  prerogative  over  a  coii- 
MOtjl  country,  except  Mo/yneux.  ,    '  , 

^iic  next  inftance  Is  the  conquell  of  Wales  by  /sJ^xvirJ  w.kt. 
UheCrft.  There  b  a  doubt  whether  the  hrll  act  was  an 
«ft  of  parliament  or  a  charter.  Cuh  calls  it  a  iVatiite,  lo  ' 
docs  PlTwien,  126,  fo  does  Haie\  but  l^aughan  doubts  it, 
Barrmglon  denies  it.  Vaugban  allows  (^nd  be  was  not 
u  prerogative  lawyer)  that  Edward  the  firft  might  mlutute 
JUsis  wiihout  parlianiwiit.  V.  400.  ,  _  . 

[Lord  Martffifld—Ed^.v.ird  the  firft  confidcred  Wales  as 
aaWient  fiv^f  of  tlie  crown.    My  Lord  Vau^han  Joes  not  , 
•B»kr- hat  ujiliiK-tlo'i.]  ,    .      ,  All  r 

Inow  come  to  A.nerica  and  the  colonies  ther^.    All  ot  Colonic*, 
timn  derive  the  whole  form  of  their  government  from  an  That  tK=y 
Icttrtion  of  the  royal  prerogative     Tncir  courts  of  juiuce  ^J^^ 
Itlor  aircmbUcs,  their  power  of  taxation,  liow  from  the  J 
iftae  fourcc,  however  impure  it  may  be  thought. 
•    10  April,  1606.  The  Kino  vetts  the  power  of  govern-  in^poJi  in 
r  ::.  ul  p.rlons  who  fhaU  be  appointed  by  content,  and  i'X 
.uu  iiUiHifcs  two  and  an  half  per  cent,  jmpoft.    This  was  K^^^ 
before  the  revolaiion  ,  but  even  fmcc  there  have  been  au- 
thorities  :     ?  be  cafe  oi  BLmchuyd  and  that  m  Peere  WU- 
Jitms  have  been  always  cited.  ,  ,     .  u 

In  i6>i6,  the  government  of  New  Engl:md  liavmg  been  T.ximpof. 
fciaed  into  thtf  liands  of  the  crowii,  Kin^  J^wjcs  the  le.ond  fj^yj\^' 
Sits  governor ,  to  regulate  taxes :  fhey  were  to  con- 
'tknic  the  old  tUl  other  (hould  be  fettled.    I  ihould  be  ^^.^ 
i  afhimcd  to  quote  an  inlhmcc  of  prerogative  in  Jafms's  th.  rcvolu- 
rdg n  if  not  fuppo^cd  by  lawyers  who  lived  loou  aher  th.  -n.  cf^i^d. 

revolution.  ,  , 

'    lni6^.j  the  I^rd  Smi^rs  gave  an opmion,  when  attorney-  - 
Etneral,  in  the  caic  of  U/^.r,  who  denied  the  egality  of 
the  tax,  and  i  lid  the  revenue  ofHcers  were  liable  to  an  C  7«»  J 

|. gaion.    Th.s  cate,  nnlrfs  i ne  diiferencc  be  of  taxes  tO  Con-  . 

I  tiQue  or  new  created,  is  very  liruiig.  _ 

;      I  I^rd  M^/^Z  A/-But  it  did  not  clearly  appear  whether  ^^^^^ 
their  opinion  came  oiticially  or  up<^n  a  private  cale.  ]  ^ 

V  I  conceive  Mr.  Ujhrr  woi.ia  not  he  hable  to  an  ;u  cion, 
*  at  a  time  when  the  corporation  was  in  the  King  s  baud.,  ^a.  ai.  01- 
«  aod  the  former  govcrmncnt  ceatcd.  ^ 

on  (Ui«d« 

TLord  M^wsf:M-^Thcy  cohfidcred  the  charter,  being 
vacated,  the  tUmc  as  if  it  h.ul  never  exiftcd,  and  they  went  fidd-mt 

,  on  without  charter  till  1694      V^^S-l.  •  the 

Tlic  other  opinion  wa^,  tiiat  if  the  jud:Amcnt  TO  gOOJ, 
iiiiJi  remained  unrcvcrfed,  tiie  rax  would  be  good;    I  his  .^char. 


was  ur.c 
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was  Sir  G,  Tn'i-v,  I  think.    Some  don't  go  fo  largclr^  hot 

thc^  ii»ake  no  (ItiTerepcc  bet\veen  ^  con;pjm"cl  countrv. 

[\ jOrd  MiiusfJJ — Yon  mifukw:  ch.iiur  being 

cateil,  they  held  they  were  to  be  taxed,  a*  the  |)roviacC9 
by  CDn.n.iilion.] 

Hir  K.  Mor-  t-j.  N-^rZ/jfy^  as  to  tlic .Conquered  part  of  St.  Chnflo- 
mon for^thc ^cld  the  C^ccn  by  commlHion  might  itppofe  taxes; 
impoft.      for  that  by  prerogative  ihe  nught  iuipoic  laws  m  evenr  kind  * 

on  a  conquered  country, 
5ir  PMHp      A  more  recpat  cjifc.   In  the  reign  of  the  fate  King  Sir 
Yr  ri  0  and  Qkment  WoTve  and  the  then  folidtor-eeneral  were  confulted, 
W'Kii^K.     wlict|>cr  taxes  mipiht  pc  impofed  by  prerogative  5  their  an- 

iwer  wa<;,  if  J:im.jH  a  was  to  be  coufidcrcd  as  a  conquered 

coLiiirrv  thcv  iii'clit. 
ObjecJicm,      We  arc  not  ro  compare  the  caf:  with  andopy  to  the 

tl'at  j»rgu-  Englilh  confclr'Ulon.    It  irighr  be  inL>rc  contrrni.ibic  to  the 

iRcnt  from  i        i"  • .  •        •  ^     •        t  •     ^     *  - 

'  r^l  coiiUiriilion,  it  nu^nt  be  morj  ci:nvcnij'<t,  it  cer- 

will  not  talnlv  woitM  be  i:i')re  uniiorm,  were  the  colonics  <jn  the 
do,  foot  of  Ireland  \  but  we  arc  not  to  enquire  what  ought  to 

froni  what  ^gvjj^^  a^ti:  iliv  is.    We  arc  not  to  enqanie  whc- 

{houiabc^  ther  the  prerogative  is  broader  than  i;  Ought  by  that  an*- 
'  but  what  is  I  gy,  but  how  it  rcaUy  ihinds*    If  it  re<}uires  r^Arahxingi 
the  faA  and  that  \%,  th^  by/intf^  of  parli^n^nt. 
-  As  to  the  conf]uercd  part  of  St.  OhriftophcrS,  the  op- 

nion  was,  tht  hw  cxtendinir  to  fiich  part  of  St.  Oirifto- 
pher*s  asbclonov^d  to  Grcit  bi  itain  wiien  the  law  made, 
.  they  cannot  De  lubiedt  to  the  law  but  the  Qiiecn  niight, 
if  flic  pk-af  vl,  ilVtte  letters  p  it.  pt,  which  would  be  Lw 
there,  and  v.  op.lr!  hind  conquered  countrit^. 

Tl\is  was  the  opinion  of  the  now  clucf  jullicc  of  the 
Common  Pleas  when  attorney- general. 
C  7J9r  ],  ^^^^  articles  of  capitulation  they  were  to  bcconr\e  Bri- 

ttih  fubjccts,  but  be  govt  ri.cd  by  their  o^n  confcitmions  tSH 
the  King'i  'p!ciifu»*6  be  farther  known. 

The  ^icat  qucftioo  arofc  on  the  prtKlanwtion  ^nd  Jetters 
patent,  whether  both  were  executed  or  cxccotory,  and  to 
whttt  the  callir.i;  of  afllemblies  extended. 

1  he  i^-'M  l.  in.ititm  wns  not  a  gift,  hut  a  promife  to  give. 
That  the  j  \^^Xva  i;:  ua  it  the  IcjiiflatXc  pt  wcr  was  not  trau<.ftTTed 
tioa  is  not  *r<^ni  the  Clown  till  there  was  an  .>iiembly  capable  recciv- 
ii^'«i"T,  but  hig  it.  J  he  principal  point  anu  cd  l.ill  time  was  what  I 
a  t""^^i>iic  riuw  eonndcrini^  aad  was  thejHo  ubiv  argued  bv  Mr. 
•  '  •  Ittce^  that  i  think  it  not  neceilary  tf>  add  any  thing.  1  he 
queftion  was,  whether  not  only  the  Engliih  laws  palied  in 

.   -  the 
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the  form  of  adaimiikriiig  juitice,  but  the  EiiglUk  coni^itu-» 
tion. 

[Lord  Mansfield^^hett  m  three  mdnimeatft* 
Proclamation* 

Survev. 

Coin  minion  to  the  govcmon] 

Mr.  don't  quote  the  fecond,  becaufoonly 

reguUHng  the  land^. 

[Lord  Afansfield---lt  recites  the  procbmation^  and  engager 
persons  to  come  and  fettle.] 

I  wiih  th<rre  had  been  authorities  clearer  on  the  fubfeft. 
They  arc,  perhaps,  very  much  weakened  by  hiftorical  inac» 
curacies ;  but  ftill,  T  fiibmit,  they  arc  uniform  kt  their 
principle,  and  fully  i;i:ti!vtl.j  1.  f-'iidatit. 

Mr.  M.}.  iLi:,-:d^  in  reply — Tlie  onel>ion  of  prerogative 
111  lac  */ir.ic  Jih'it  ^  the  ini\  was  Jh')rt.  James  mcafured 
the  iiiidurUaiKliniTs  of  his  luUkxts  hv  nik*  of  three,  arid 
found  they  were  to  thole  of  the  King  an  the  bralk  ftuas  in 
.1  iluhlle  to  the  ftars  in  the  tirniament.  Pcrhaj-^s  he  mea- 
i'ured  their  right  to  liberty  and  liis  of  coium.md  by  the  lame* 
proportion. 

lint,  as  to  what  has  been  done  under  cbini  of  preroga- 
tive, I  conceive  it  to  be  llronger  that  it  was  done  and  revob»> 
ed  than  if  it  Iiad  never  exified. 

All  tlic  other  precedentg  talk  of  a  conquered  country  [  720  3 
without  diiHnguiihing. 

[Ijord  Manififld^Nevu  is  mentioned  as  one  of  the  in- 
Aances  that  the  conqaered  country  is  in  the  power  of  tht 
K^ng ;  not  exclufive  ol  the  conftitution,  bccaufe  the  King 
ha^  no  power  exchiftTe  of  parliament.] 

My  Lord,  they  would  be  fuljedt  to  all  the  inconveniences 
of  a  double  government, 

QLord  M.v'.sfidd — W^hy,  are  they  not  ?  They  are  fuh- 
]fCi  to  thrtr  own  jicb — and        they  not  at  the  f.unc  time 

Mr.  il/.it  J?;;./,v/-— My  Lord,  I  hold  that  is  a  (]ueft:ott  de* 
t ached  from  this. 

And  which  ever  wny  it  be  heUi,  the  pl.iintiiT  Is  not  con- 
tending it  bch  rc  ilir  to  u  t ;  I  hojH;  fo  far  ai  he  is  he  iias  the 
opiaioa  of  the  court  on  (lis  iide. 

Mr.  Jurtke  u  nits — I  thii:k  as  Toon  as  ever  the  King  has 
palled  an  a^  lie  gives  up  his  autiiorttyi  whatever  it  "WM 
before* 

On  one  fide  they  pmyed  a  farther  argument,  on  the  other 
the  judgment  of  tho  couirt.    As  being  a  revenue  qucftion  it 

ftood 
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ftood  oYcr*   It  was  argued  abcmt  two  hours  and  aft  Wt 

Lord  Mansfield^  immediately  after  the  argumenti  tx\ 
his  readiifefs  and  inclination  to  give  ju ailment. 
On  Monday  the  fixth  of  June  it  was  moved  for 

ar£^imc!it.    Stood  over  till  the  rucldav  ic't^unigbt. 

TiK  icl  iv-  i-i'ili  of  June. 

It  Wr+b  cntixiU'd  it  might  ft  and  over  ti'l  Friday. 
Lord  Mafi^fltfd — I  ('on*t  fee  any  inconvenience  in  2piii% 
over  till  next  term.  It  is  your  own  dcl»y.  It  is  abl<:'atc:!T 
impoiiible  to  give  judgment  this  term.  •Suppole  we  were  4^ 
agreed,  many  mattqrs  are*"  thrown  out  in  argmnciit  wbick 
are  not  abfoiutcly  neceflary  in  the  decifion,  but  of  whkk'V 
I       wlould  be  neceiiary  to  the  court  to  take  notice. 

What  the  value  of  the  French  -duties  may  be  I  don't 
*  know :  It  docs  not  appear  in  the  cafc»    Suppofc  the 

[  721  ]  fhould  be  •\L;  unn  the  in^pofition  of  thofe  dudes  wlwdi 

iiVipo'icd  in  lieti  of  the  1  V^iita,  lucre  would  arife  a  quc^oft. 
couccruing  ihuic  duties. 

Can  YOU  lavi^  any  doubt  upon  the  mou  o^^erial  arginacal 
of  all?' 

Theim*        "^^^  ^^^^  qneltion  made  in  the  lecond  argument  by  Mr. 
port^uiceof  MacdofUild^  I  think,  is  one  of  tb^  greatelk  coniumtiaD^d 
thcfirft      qocftions  thr.t,  perhaps,  ev<  r  i^jne  before  this  couit.  M 
2v  f '  r  brother  jiftttn  is  abfent,  i  wii)i,  principally  upon  iat 

MnMac-  ^count,  that  it  may  i^and  over«   |t  is  impofiibk  ic  flwM 
dooakU      ever  be  paiTed  over  in  filcnce.  ^ 
Mr.  Cmnpbei!  moved  that  judgment  might  be  ^\'en  n^bft 
the  fcn.ier  aronmefii,  but  l^ord  M^.fisf.eld  remiitdcil  lum^ 
that  he  could  gtt  iii>  Urther,  l>ec."iilc  it  nuHt  nc'tcir-irjljf 
cone  into  the  Kxi  IuH[i!er ;  and  even  if  that  were  n  m  th« 
caie  iuiliiiTient  could  not  have  been  owcu  in  the  term,  botii 
on  account  of  ilie  aWbice  of  Mr.  jullicc  Afim^  ami  ai 
the  ialV  day.  would  be  a  WcdncAlay.  ^ 
7th  of  {N(.\rmhcr,  1774-  ^ 
The  Grenada  caufc  came  on  for  the  third  argamcnt 
Mr.  Attomc) -general  on  tlu:  part  of  the  crown,  and  Mi 
Serjeant  Ghnn  for  the  plaintiff*.  # 
.  Mr.  Serjeant  GVyww— This  cafe,  one  of  the  moft  imfM 
tant  in  its  principles,  and  in  the  eonfequence^depeudcBf  ^ 
tlic  dcriiion,  t]i  it  w.ts  evtT  arij^iied,  comes  before  thecooM^ 
on  n  1',>'r*:-l  vcrdivit,  fcaiinv:  th.\t  the  ill.u>d  of  Grenadgi  1^ 
in  p«*Hr>ljon  of  tlv-  French  Kin^,  Uiul  Ciin^ueied  by  iu> 
lirl.i'.nnic  M.ii -r      inns  in  \  M 'vf  inh:^bvt.ints  pCfW?^ 

t'.*d  to  leil  thcjr  lanJs  to  the  f-iS*ects  of  Urciu*lkit«tftapigf 
by  the  artjcles  of  ca4>kuLtiQn  in  1 7  03. 
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Lbocbmatkmi  i^cirmg  the  benefits  from  a  regular  xolo* 
m&xi;  promiiing  that  aflemblxes  £haU  be  caUed,  with 

Wcr  to  m:\ki:  bws  :  In  the  racan  while  the  fubje^s  to  con- 
J  Uicy  lhall  bsgovcrnt:''  l>y  I'hebwsof  England. 

Pro\inon  made  ct  Icp.niiilon  lo  oj  cxx'ditcd  by  the  go- 
ff^or  ydi  Of  M  ;y,  i  764.  Pnicnt  lu  tJie  guvcrnqr  to  call 
lailimbly  £i  iocr.  as  convcnU    e  Tii  .!  admit. 

Ir^iimtion  2otJL  of  July,  1764)  iur  levying  an  irnpo^ 
f  finr  :ind  an  half  pa-  (vnL 

^tuc4 — Affembly  c?lkdabout  thecnd  of  the  year  1765. 
^ite  of  cuuom  of  the  other  HUnds,   The  iinpoil  by  ^  ^22  3 
Mily, 

State  of  St.  Chr!flop}icr*s,  only  where  there^s  a  difference 
;  eplI'j;^OAi  >  part  having  been  fubjeft  to  the  King  of 

rtic-'.  * 
Tii  •)  tlie  inijx  'll  levied  on  rhe  plaintiff  by  the  dc-  ' 

B»Ja..t  ;  .iiid  'Ji  :t  I:  ia  upi/ii  ihc  inipolt  iu  icvicu  ihis  action 
lr'>'i^r»t.  A"0  the  wnclc  m;iti'^r  if  the  money  legally 
^'brt:d,  rhc/i  t:i:v  find  for  the  Jeicndant^  if  not  not  then 
'"f  find  fv»r  t  t^c  |>UintilT. 

|lhr  qucfl;o:i  IS— whether  the  King  has  a  power,  withtnjt 
{prf  iflcrinbly  '^r  parliamentary  regidation,  to  inipoie  any 
I  apon  the  inhabitants  of  the  iiland  of  Grenada  ? 
The  provifion  for  peopling  the  tfland^  the  commUIion  to 
omaor  AUlvUk  for  the  well  govermng  of  the  ifland,  are 
)tb  material. 

I  c^niiot  Iv^ip  taking  notice  of  the  principle,  on  which  tlic  The  argu- 
iim       the  KincT  is  founded,  to  la^:  railai^  of  ihii  in-ii>o- 

^vhH;h  is,  tlrat  the  King  has  a  nglit  to  cxtTcile  a  def-  dant  hui'.t 
"tir  p«w/r  over  a  conquered  c  ountry,  annexed  to  the  d<>-  on  an  ::'iio- 
iiiian  of  Great  Lritaln  ;  and  that  tiiis  power  is  legally,  jute  power 
pnanently  and  uncontrollably  in  liiin.    I  rhlnjc,  though  JI^J^^^^ 
ft  aeccii^ry  to  this  decidon^.it  will  throw  light  upon  many  &ronquer* 
^'nts  contained  in  it.  country, 
M  k  could  be  (hewn  that  the  law  had  ^^ffcrted  this,  and  '^Tdoti^ 
jpiBlrary  deciiions  had  denied  It ;  that  the  courTe  of  hif-  ninn  of 
ry  proved  It ;  that  it  had  ever  been  aSerted  ;  that  there  i^ngi;ind. 
Crc  TK>  times  in  which  the  cxcrcile  of  it  had  been  difputed, 
U  ih^re  were  lliai  k  had  never  Ixten  judicially  cor<ir.id;^ t- 
ip  and  thut  the  King  had  ;Jw.t)s  c:vcri-led  it:  llowcwi 
JSgrceuig  with  uur  principles  it  mir^ht  ajipear,  and  bow- 
er dangerous  to  the  coniliuiiion  that  the  Kino  lliould  have 
dependent  dominion  ;  yet  it  it  were  lu  upon  the  authori<* 
SI  as  Aatcd,  I  diould  hold  it  a  very  formidable  argument  \ 
k't  hold  that  the  opinions  have  been  iiient^  that  there 

have 
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have  been  no 'deeificms ;  that  the  coiiiie  of  our  faiftofj  has 
tiQ  yeftlgcs  of  it)  rtiat  it  never  has  been  ezerctfed ;  and  that 
every  hwit  of  it  has  been  rcje^bed  with  difgiiil. 

iliat  of  Calvin  was  a  qucftion,  whether  a  pcfl'Kstus  of 
vjcotlaiul  was  .i  naiurnl-born  iuhjc^l  of  the  King  oi  riu;hmi, 
iiftcr  the  union  5  it  >vas  held  he  wa<;,  becaufe  the  centre  cf 
unitv  v.  ns  in  tlir  i->crl(  .1  of  the  King.  No  ncceflity  of  en- 
tering into  the  dxlcii^ou  whether  it  be  Lord  Cokts  o{ttiuoii| 
or  of  the  judges. 

The  general  deBnitlon  is — of  a  King  of  m  conqitcred 
people,  and  a  propofition  is  hod  down  generally. 
7^3  3        ^       ^'"S  nuike  a  conqueft  of  a  clihl^iaii  conotiyi 
their  hm  remab  ttU  he  ghies  them  others  &  but  if  be 
«  make  a  conqiieft  of  an  infidel  country^  they  are  fvefeo 
ed  to  have  no  laws,  he  may  give  them  what  law*  be 
«  pleafes ;  hut  c^uiclccl  hy  natu'  ui  Jufiicc  anil   c<piiry.**  I 
quote  this  not  f.  r  rhc  fake  of  ar.y  thing  hi^t  the  uic  1  ih^il 
m.kke  of  it       .ind  by,  ihrn'ing,  th.it  a  fubfeijuent  authoriry 
went  to  \\v.\i  c*n!y ;  nn  l  this  t^v.s       iden  which  rns  not  re- 
ceived by  your  1.0iuil»ip  the  la  ft  term,  but  rejected  with  i 
declaration)  that  fur  tiic  honour  of  i^d  Qokt  h  oogfat  ooii 
to  he  f4>oken  of  *,  as  I  hape  it  never  will. 
That  the       He  is  fpeaktns^  of  a  Kmg,  not  particularlv  the  King  oi 
term  King  this  toimtr}' ;  if  k  were  to  be  underftood  to  odong  to  am 
Ihe  fov/.''"         ^         ^  evidently  wrong  as  to  Poland,  or  as  to  dua 
rci^n  pow.  conftitution  of  Sweden.    If  a  conqneft  be  made  by  a  Kiri; 
cr,  whether  of  PoIiikI  by  a  Popifh  army,  it  is  made  not  to  the  Kin^ 
ioMieor     pcrlbnaliy,  bt:t  to  the  King  and  Senate  Oi  Poiaiivi  i  aiiJ 
many,        ^£  Sweden  at  that  lirac. 

A  vfTv  reliX^bble  author  was*  cited  to  your  Lcnifhlp,  b> 
Tv'ir.  Mtudcmii,!^  who  verv  ablv  ar^iied  trora  his  book, 
all  acqaiikions  by  conquest  arc  made  for  the  ftatc  ;  and  :-n 
tltercf^re  arthe  difjHiialof  thofe  who  make  tliem,  that  istj 
fay,  the  W.Wii  according  to  its  ievcral  conlVimtionSt  and  Jir 
f^ent  diitributions  of  Icgifiatnrc  power. 

fn  a';^<^;ment  with  this  aothnr,  who  fhitcs  the  doffam: 
in  a  decifive  mantter,  I  thhth  it  clear  the  conqueft  nrtaJc 
the  ft  ate,  for  the  bimefit  of  the  ft  ate.    Execution  sind 
nnnii^ratlou  of      !av/s  in  England  is  in  the  crown  ;  tb* 
p  ivvr  of  n^  iking  hws  .tLeorJii^g  tu  the  conltiiniiori  cf  th^ 
it;ite  u!\ieh  iic  iioverns  lirre  is  in  the  crown,  with  the  ri  ' 

CI 

-  oth^  r  iMi'fs  of  the  Ic'^dLittn-e.    When  Lord  C  kj  ij'\e>  '  ! 
op'rion,  .ho  m-ill  hnve  takcfi  it  fr-^:^  writers  of  ^v:i.c*al 
aud  tUoI'e  lor  the  moi^  part  of  abiulutc  muuarcnies  |  and  i ' 
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Took  the  word  Kir.i;  :is  a  general  word,  which  in  their  J^^ctdc 
'  of  it  coinprchendb  the  whuie  coiiuiiution. 

Objected,  That  Lord  Cck/^  auiliOrlty  mu{\  be  taken 
othcrwife,  becaufe  it  has  been  umientooil  in  other  cales  to 
>  Isielongao  the  fole  powers  of  the  King  ;  and  it  wjc^  taken  on 
mhis  authoritv,  the  King  had  the  right  of  making  inclepeii^ 
dent  hws  over  a  conquered  country ;  and  that  a  King  was 
in  the  fame  (late  even  as  to  a  cokiny,  unkft  olherwife  |W0* 
^kled  by  charter.  .  • 

It  is  iaid  in  F.  W.  the  fame  pomt  was  derermiiieLU 
uiftead  of  fpeakifig  of  the  bare  power  of  the  Kjng» 
ipoke  of  the  power  of  a  conqi;eror. 

The  coliceffion  ^d  to  be  made  by  Sir  Zbower\  and  C  ?''4  } 
that  it  was  of  confeq^enfle  to  them  to  have  denied  the  poii* 
tiotiy  if  capable  of  being  denied ;  was  in  the  rale  of  an 
iiland  not  inhabitcc!  when  nrft  paiTed  bv  patent ;  fo  if  i 
conqucll  ^ive  r.ny  ri^^rfi:^  liC  f.iid  it  mi.^l  be  over  tlie  perions 
of  the  coiKtucrcd  peo;.^l(.',  not  o\cr  the  comUry. 

Upon  a  <late  of  the  hiltory  of  Jamaicr.^  llipjX)ljtion  of 
£aC\  \tc\n\i  inikaken,  the  arpinnent  that  is  anollccl  fails. 
That  poll t ion,  fo  juiUy  reprobated  in  Co/v/Vs  caie,  is  the 
point  ,>f!jrn.ed. 

The  opinion  contended  to  be  icttled  In  that  cafe  of 
MlancJmfd  and  Galdyy  is  founded  on  my  Lord  Cjh\  taking 
them,  without  civil  policy,  to  be  gpvemed  ;:rbitrarily,  ac- 
cording to  the  pleafure  of  the  King,  as  he  iliould  think 
equity  and  ju(lice  \  if  the  conceilion  be  any  thing  it  is  to 
be  ^plied  to  that  poittt ;  which  ought  not  to  be  named  lit 
ai  court  of  juftice.  Thift  is  the  principal  gronnd  of  a  cafe 
which)  from  its  maccnraeyi  gained  fo  little  weight  with 
your  Lordflup  upon-  the  laft  argument  \  if  there  had  been 
Mhers^  ihe  induAry  of  the  learned  gentlemen  who  made 
the  beft  of  the  laA  argument  for  the  defendant,  would 
have  prodaced  them.  1  aking  the  expreffion  from-  a  pitbllc 
writer,  I  apprehend  my  Lord  Coke  meant  merely  to  ftate 
the  principle,  not  applied  to  any  particular  country ;  and 
then  the  King,  when  applied  to-  EniJ.md,  means  nor  the 
King  folely,  but  the  Kini;  and  parliament.  It  is  the  moft 
natural  and  rational  conitru^tion^  and  is  iuch,  I  think^  as 
the  argument  ;^niiC8. 

I  think  it  can  never  efcnpe  yonr  Lordfliip,  thnt  by  Lord 
Coke  writing  without  precedents  or  authority,  mult  ncc  .fia- 
rily  refer  to  the  writo-s  of  public  law.  Mr.  Afacdonaid  iias 
WieQ  obicrvedy  thofe  writers  generally  ufed  the  word  £m-> 
parol*  or  King  as  an  arbitrary  power  including  the  whole. 
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If  Lord  Coke  is  fuppofed  to  have  laid  down  the  rx^int,  it 
^     muft  have  been  (torn  the  hidoiy  of  his  country ,  uni  tfaic 
the  King  from  the  earltelc  times  excrclicd  ihis  prerogattce. 
Though  I  (hoiiki  not  have  laid  great  Ttrels  upon  autlmrkiet 

deduced  from  dark  and  luifcirli'd  tKnos;  nor  fr.j.n  i^rtr 
Htfirit.iy  or  even  (v.ir  Z.j.c'»jrJ«,  to  pr<n't,  tr:uTi  the  c\;:rc:i" 
or  an  act  of  power,  the  legality  ot  the  claim  j  (wlun  »:n 
in  that  reign,  when  the  great  charter  was  f  ive:?,  thirc  . 
fo  many  violations  of  it,  arui  (o  iii.i ay  aitcrw^ius,  aau  To 
many  confirmations  otherwiie  not  nccelTary.)  Thon::U  f  r 
thefe  renfons,  I  cannot  allow  much  woi  Mit  to  acl-?  in  clii:n 
a  prirroi^aiivc  In  thoft-  reigns,  there  is  Tin  imt.inc,;  oi  an  i> 
Tolute  authority  by  the  iCing  over  a  coivyi-  rcd  country.  I 
don't  mean  to  vrauve  the  benefit  of  what  has  been  fo  inge^ 
nioufiy  ar<;ued,  with  refpe^t  to  the  intrndii*rik>n  oi*  U^i 
mto  Ireland  by  the  charter :  But  I  think  Mr,  Mafu^\:jIJ  h?s 
produced  an  argument  in  proof,  that  the  laws  of  En^laiiU 
ex i fled  before  that  time»  as  it  refers  to  them, 
r  7^\1  I  tliink^  therefore,  an  £ngliih  conClitntion  had  paikdi 
of  the  general  that  it's  part  of  the  duty  of  the  King  to  pr^- 

Imty  of  ill  ^^"^  Englifh  conftitutioQ  ihail  be  exercifed  every 
King  of  where  over  all  the  fubjefls  of  £ngland|  however  conquered, 
Efifrland,    howevcr  acquired,  or  wherever  their  fituation. 

t>':  provide 

for  the  cnablifhrrcnt  of  the  crmflitiitron  of  Kn^l.ir.fi,  over  every  country  £ubic<^  to 
ciown  of  i:^ugl«uid,  however  acquired  or  wherever  Situated.  •  *■ 

The  power  of  promulgation  of  laws,  iHuing  of  laws,  the 
making  pitparations  and  proi)cr  regulation?,  for  the  intn> 

duiition  and  execution  of  thole  laws  in  a  country  fo  laicJf 
reteiv  ing  tliLni,  is  tlie  peculi'..r  prerogative.  Tht'U^-h  ihcif 
is  an  antecedent  tide  hv  birih  or  liuiaiion,  it  cnn  onK  cf 
exercifed  by  nicans  of  the  ti  ull  repofcd  in  the  cruwn,  fo  ai 
to  oc  upplicu  to  the  benefit  of  tlie  public. 

'1  he  enquiry  is  not  what  is  expedient  for  the  j^emliar 
^  ood  of  mankind  fo  much  ns  v/hat  is  necelTHrv  or  capable  of 
being  admitted.  Wliere  new  \.\\\^  h.'.vc  b.xn  to  be  intru- 
tliiced  or  old  ones  altered,  it  has  always  been  by  the  act 
the  fupreme  legiflation  openly  either  here  or  over  the  itaics 
in  Ireland.  If  the  providing  for  the  execution  of  an  antt- 
ent  right  be  called  legtilation,  we  will  readil)(  allow  this  ie> 
giflation  to  have  always  exlded  in  the  King.  But  it  is  at- 
ccflary  to  prove  this  authority  tliat  the  King  has  abrogated^ 
altered  or  introduced  laws.  .  This  has  not  been  done,  die 
King  has  never;  and  the  very  expreiBon  of  an  idea  fi'ivch 
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a  riglit  h;;s  been  rejc<Iled  with  rcfcntmcnt  and  inJij^aalion  as 
ai^  '.init  the  conliitution. 

And  to  fay,  if  llov.  jJ,  that  the  King  legiHatively  intro- 
.duccd  laws  in  Irclati  J,  by  providing  for  tlicir  being  received 
and  executed,  is  to  fay  that  be  pciTurmed  this  cxccuiive  traiV, 
whidi  we  all  allows  and  if  this  b<i  mcmt  a  legillatio!!,  it  is 
a  falutary  and  neceflary  legiilation.  1  know  if  it  be,  it  hard- 
ly will  be  (b  interpreted  as  belonging  to  that  name. 

With  regard  to  Wales,  (I  ^irdume  wany  other  indances 
will  not  be  found  of  conquered  countries,)  the  (latute  has 
always  been  conddered  as  an  adl  of  parliament. 

The  peculiar  authority  given  to  King  Edward^  which  if  King  Ed- 
could  have  been  by  no  means  neceflarv,  if  there  had  been  a  ^**»'^***<1 
legiilatlve  pjwcr  abll  iu'iLly  ;i:ul  depjiuijiuly  in  him  (and  i^fled  o<"thc 
v.'hich  power  was  never  cxercik  J,  auu  Iicul  by  the  jiidg  -s  fu  jowtr,  lic 
iil  a^rcjin^y  with  the  conititution,  ii:>  lo  be  conHna!  lo  the  not 
perioii  or   iving  hdtviu  a  1.)  is  a  itrong  iiUer^'iicc  the  regula-  ^.j  jt  fr^.^ 
tion  was  not  origindly  and  properly  in  him,  as  of  his  own  piirliaincut. 
ind  »jKMi'leiit  right,  bui  derivatively  from  rh':!  purli.ini'."nt ; 
and  ti:at  in  inch  a  maniiLT  as  to  be  at  leail  coiiliucd  lo  hiui- 
fclf,  and  not  extend  to  his  iuceeiibrs. 

The  King  would  never  have  furniihcJ  fuch  an  argument  C  7^^  3 
againll  the  exerclfe  of  Icgiilative  authority,  had  that  power 
then  rclided  in  him. 

All  the  cafes  have  been  flie  objecVs  of  parliamentary  regu- 
lations.   If  he  had  underftood  it  to  be  of  his  right  to  give  ^ 
laws  over  thoie  countries  arbitrarily^  and  parliament  had  re- 
cognizeti  thi^  elaim;  the  power  of  making  and  alteringt 
the  power  of  abrogating  would  have  been  in  him^  and 
ihould  not  have  had  the  interpofhion  of  parliament.  ^ 

Prom  the  author  cited  by  Mr.  Macdonaldy  1  will  ftate  the 
portion. 

That  all  conquefts  are  made  for  the  benefit  of  the  con- 
quering ftate ;  and  wherever  the  people  arc  Cv;:nnjl'rd  and 
pay  uheglaiice,  initead  or  tniU'traincJ  iiiiMnil^iun,  then 
they  are  fubje<5ls  ;  and  owe  obedieate  to  tiic  laws  of  the 
coni[uerinc5  flate,  and  hold  their  property  from  them. 

"When  this  conquell  was  made,  from  iliat  hour  when  th« 
King's  right  wa?;  rccogni;:cd  and  a  coinporition  made,  i:  was 
for  the  benciit  of  the  people  of  this  coiiniry.  HeI^i  parti- 
cularly, its  conqueft  being  made  with  a  view  to  colonization, 
it  is  eilabUihed  by  the  beft  authority,  that  of  Lord  yMtghan^ 
on  the  queftion,  whether  a  naturalization  in  Ireland  made  a 
man  si  natural-bom  fubje^  of  Great  Britain  P 

Lord 
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Vattd's  Loril  Vfiu^han — A  conquer:  is  not  fok  lv  for  the  bencGt  <>f 
innpoutioo  ^v,.-  cut  uiucror,  hut  of  tlic  rubicvTts ;  aiio  thoic  wIk)  con^?  to 
wl:h  Lord  r<^i»^<.*  ihcrc  have  a  right  to  acquire  prupfrty  \  laiiiU  bvpnr- 
VaughaB.   chafe ; — and  be  protected  in  all  thofe  particulars^  diS 

laws  of  their  mother  countr}'. 
Tht  inhabitants  then  of  Grenada,  are  the  objc£b  of 

all  thofe  proTifions. 
They  may  acquire  proj)erty,  with  the  right  of  reiklence 

and  purchaie }  and!  have  the  other  rlglits  of  BritUh  fi^ 

jedls. 

As^  to  expedience  or  vahie,  we  ure  not  fp-v^king  to 
cqu.iijiy  Lhu  [he  iL-^aiity  ;  and  vvlut  luis  uka^  a  p*rt  l^tiiC 
fanx.'  claim,  to  half  or  the  whole. 

'i  he  aiitlioritv  is  inconnftent  with  th  it  rl:>ht  which  M;-. 
'  Vampbdl  hod  as  a  retidi^nt,  if  nothing  clie  were  aiiectol  £>y 
It. 

C  7^7  I  ^  ^'^^  ^  incumbent,  by  iiew  argmneBts  to  ptm  a 
power  in  the  crown  of  difpofal  of  thdk  acquiiitioos,  with« 
out  the  concurrence  of  tlie  conftittttion* 

Will  thb  right  bear  the  examinatioii  of  the  laws  «f  £r^- 
land. 

TbatthWb      Ordhhii.ccs  of  neceility,  ou  inrtaiit  cmcr^^L-iicics,  prQ\"!- 

a<A»tem->  {\^^^^^       ^y^^  jdininiriTaiion  of  con!tiLi;;ion.i!' ri£hi:> — ^1  fliiili 

porery  or-  .  ^  . 

Jiu^uce.     "^o^  prclumc  to  lay  how  l.u-  thcle  may  be  m^ntained :  D'Jt 

they  mnil  expire  with  that  necci&y,  and  be  occaikmai  aod 

temporary  only. 
No  pretence     In  the  prcfent  cifc,  no  pretence  of  a  ncceflity. 
ol  orocflity.     ^  conqiieft  of  the  pcf^»  J»4  aot  of  the  lands,  mtiit 

jnean  a  power  moft  eattenfively  taken  in  the  times  of  barfa^ 

riim,  but  qualified  in  thcie  timesw 
On  a  c<»n-  IMh  in  the  caie  of  the  conquered  and  conqaeriog  people, 
qucft,  tlitf  the  laws  of  the  general  government  arc  upon  the  conqueft 
laws oC  the  conveyed  thi.hcr,  as  a  coir.inon  right  of  all  the  hibitxcs: 
are  imme*  ^'^^^  require  to  be  actually  carried  into  effcel,  iiidintain- 
iliatclv  COD-  ^'^d  executed  by  that  power  in  which  the  execution  of  the 
vcycvIasiUc  laws  is  lodged,  which  with  u  j,  is  in  the  King.  The  ikk 
common  \^  there  before  the  eajoynient  \  when  the  Kifl^  haa  caecvt- 
thcfu^tfas,  ^  truft,  then  is  the  enjoyuienu 
conquerors,  and  cooq^iered* 

B&t  ther      The  colonies  easmot  haw  ibe  pom  o£  eafbrcing  dflfc 

require  the 

||i*\VtI  to 

inforce  the 

«5^ual  exer.  .    ,  , 

ci.c. 


laws,  tliey  have  the  right,  though  the  toA  m  Mpofed 
thtlBiigto  efieAuafee  tlienw 
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ill  aU  their  nght3»  bonour«  «id  poffdSpnf,  audi  the  690 
wmifeof  ibft  catholic  religign-^^  t^4i  coo- 

qumd }  fhaO  the  c0»qiiarw  be  in  s  vorf^ 

Thf  King  has  {mvided^  that,  as  wpmutable  iaw5  TOy  be- 
come inconv^icnt,  thcrrfbre  lUert  (hall  bc  a  bc^l  ope,  f^^^- 
jcifl  to  alteration  by  their  own  legifluture. 

A  diftindaoa  is  t'4lcen  between  Grenada  iiuJ  ilic  other  NodiiUao 
idunds  i  I  anfwcr  the  grant  is  not  4  matter  of  grace  and  fa-  ^^.JJ^,.^ 
vour,  but  the  difcharge  of  a  truf^.    If  it  t^c  a  gift  it  is  not  ^^^^1  .^^^j 
revocable,  but  an  irrevocable  ri^^ht;  what  d!{Vii>(Si.ipn  then  the  other 
between  the  other  ifland^,  whgfc  rights  the  Iviug       XPtQg'  J 

favour,  but 

Whnt  power  antecedent  to  the  patent  had  exifted  in  the-  ^  ^93  -j 
King  is  annihilated  then.    Even  coniidering  them  as  fubjcjc^  Sfcond 
before  to  the  fole  law  of  the  conqueror,  and  not  as  fubjcft  point>  that 
to  the  Icgiflative  power  of  the  ftatc,  the  K'ng  h  is  waived  ^^-^j^i^^Ui 
the  power  of  taxation  if  it  were  admitted  he  h^  it  bw^orc>  if  in  the 
by  granting  them  aifembiics  to  tax  tiirtnfclvcs.  "        King  hc- 

Tbe  conftruflion  cannot  be  that  the  inhabitants  are  not  [^^^'^J^IS' 
to  reap  the  benefit  till  a  future  tinie :  This  is  fo  inconfiile^t  bylr»miDg 
with  the  end,  with  the  condru^on  in  which  the  grants  of  them  af- 
Xhe  King  are  alwaya  received,  and  the  benefit  defigned,  that  fcnihiiei  to 
it  will  find  no  weight  with  your  Lordfliip.  ^  fdv^'™' 

Taking  it  by  way  of  argument  that  the  conc^^eft'has  wi* 
loihilated  thdr  antient  laws,  their  law  canoot  l^ive  been  an« 
nihilated  and  none  given  them  In  their  place* 

•  If  their  andent  coniHtution  U         the  laws  of  England 
pj  tlicir  proper  folrce  introdpcf  themfdves. 

It  19  a  future  grant,  it  is  laid--^hen  the  power  is  given 
'  them  to  call,  ailemblies,  they  have  a  provifion  for  a  Icgifla- 
ture  :  I  dont  mcjin  to  derogate  /roiu  the  fupreme  iegifla- 
^ure. 

The  affembly  is  to  he  culled  when  circum fiances  wiU  ad- 
mit and  convenience  fliall  require  :  So  it  is  here  j  but  yet  it 
|a  the  unalterable  privilege  of  this  c  )W]]try. 

The  people  to  come,  in  confidence  ui:  the  p^-omifc  of  the 
'rights  of  Britilh  lubjcfh,  would  in  this  conflruclio"  1  come, 
and  find  themfelvcs  without  one  of  the  molt  remar  c  bie  of 
f^ofe  rights,  and  that  which  fecures  a!l.  Tiiey  would,  on 
eoming  to  refide^  find  themfdves  fubjc<it  to  an  arbitrary  dif- 
polai  of  their  property,  and  might  have  the  wliole  taken 
airay  without  their  own  confent. 

3D  My 
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My^Ijirdy  tbe  whole  of  tlie  cafe  I  prcfume,  tvliftlicr 
9sa  conquered  |)QOpleor  as  colonies,  thcj  had  a  ri^tD 
tax  theaiid#eif  and  were  not  fubjc^  to  impoAs  wiukr  waf 
daimof  ppcroeative^  witfaottt  their  own  cowlcau 

SecQiidly»  if  thejr  been  fub^eft  la  taxes  bf  prtFogt- 
6ve»  that  the  Klngi  by  his  procUuwitkiDj  has  ctmdnM 
himfeif  from  thk  right. 

^'^c'^     Mr.  Att»niey<^eiieral^ hate'Tfa' looked  aa th^ 

^i<ir^  neceffiury  ground  of  argamcnt  to  a  doiMtd  qnctfHon»  dot 
wc  QueuM  (ee  and  attend  to  the  RMre  ^  the  cfaim)  its  fii- 

£  7-9  J  ne^andcxpedkncj;  and  not  confeond  the  idea  of  itbf 
fuUlitating,  in  its  place,  Ibmcthing  of  a  very  diifereoi  K> 
tiiiT,  and  fwppoiin^T  that  to  be  the  right  which,  b  inilRcd  m 
aiKi  intniJccl  to  b>:  proved. 

That  ihc        If  i  havi  been  to  contend  for  an  abl  jlutc  indepciivicnt  i> 

**b^  S*^**^^^^  P^^^     ^^^^  I  have  not  thai  idea  of  atv 

Irrtc  Iv^ilLi-  or  of  the  duties  of  my  prolclVion,  that  I  codJ 

tWr  power;  h.ivc  rnga^cd  myfclf  in  the  talk  of  fup[X)i  t;iM»  it.  Nor 
butaiubor-  fljouU  i  have  tliooght  it  a  propojition  fit  to  be  Ipoken  of  ia 
any  place,  much  IcTs  in  a  court  of  niftvcc. 

Without  taking  lliat  for  mv  ^^roimd,  I  mean  to  infftthat 
hh  M:iion:y,  as  an  article  vi  cAccurivc  }H)vvrr,  has  an  atirhc- 
rity,  Icgifiative  in  its  nature,  but  fubordiiiate  to  the  fuj>rciTv: 
legiflature:  A  right  of  impoling  laws,  axui  isipovcii^ 
others  to  impofe  them. 
ScKh  r«w<r  When  I  ihall  refer  to  corporations  in  England  brrefled 
delegated  powers  to  provide  laws  over  part  of  the  dominions 

Kti^^a    fhc  King  of  England,  from  which  they  were  dillant,  2ri 
corpMa-  '  not  natives  or  inhabitants,  I  (hall  think  myfelf  entitled  t!» 
taoA.       .  contend  that  a  power  which  he  can  delegate  he  can  ex&xJiU 
in  his  own  pcrfonal  authority. 

A  method  has  been  taken  which  requfa'es  the  right  to  he 
confidered  m  rather  a  diiFcrent  view,  and  examined  in  a 
diiferent  mode« 

I  think  it  has  been  endeavoured  to  be  infinaatcd,  or  n* 
ther  declared*  that  In  the  article  of  conqueft  the  laws  ef 
England  inftantly  take  pbce  in  the  conqneied  country,  aaJ 
the  conquering  people  carry  the  £ngIi(H  laws  with  thes. 
At  the  ^me  time  this  point  has  been  contended  it  was  »w 
gucd  that''tfte  King,  by  his  executive  power,  was  to  ciu* 
blilh  cholc  la^^'s. 

l>y  the  fubordinatc  authority  to  the  Lord^  and  Coir.rr.cas, 
which  I  confiJcr  ;as  n.iivh  lu'joi\li:.-.tc  with  rc^^rd  to  th: 
duniinions  acquired  to  the  King,  as  to  the  ilatcanJ  doxia^* 
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ons  of  the  fbte  heiei  the  King  regulates  the  governiiteiit, 
and  reqoiKS  impofts  from  the  country^  in  fiich  maumcr  is 
he  fees  requtiite. 

But  it  is  iaid  «  only  particular  neceflity  juftifies  this  chlin» 
^  and  it  onuit  be  only  occafional  and  temporary  :  When  the 
*  fovcrcign  authority  has  found  it  expedient  to  give  laws  for 

particular  local  necefliiy,  every  indiviilual  carries  with 
•*  him  all  the  laws  ot  EngUnJ  that  is,  it  niny  frequently 
happen  laws  llibvcrfivc  of  the  laws  given,  the  inUividuai 
then  will  have  a  power  denied  to  tlie  Sovereign. 

I  have  the  authority  of  the  fame  celebrated  author  (quoted 
on  the  other  fide)  that  there  is  no  difference  between  a 
country  conquered  by  the  arms  o£  aAuihcr,  aad  diicovered* 
Vat,  f»  20^ — 10. 

Tt  was  ftiitcvl  in  the  lafr  Tirgiiment,  In  order  to  fhew  wher-  Q  ^ 
ever  a  country  is  conquered  it  becomes  part  of  the  conquer- 
ing people,  and  their  laws  arc  introduced  with  the  conquelV, 
that  in  Ca/vfVs  cafe  this  point  had  been  decided.  The 
qoeftion  there  was,  whether  the  dominion  of  the  conque- 
iY>r  or  only  the  realm  b  included. 

The  laws  of  the  conquered  remain  till  altered.  They 
have  been  accuftomed  to  them  as  modes  of  regulating  and 
cHfpoiing  property.  The^  know  no  other :  If  there  be  bet« 
ter,  and  more  complete  m  their  own  nature,  they  are  im« 
tisfied  with  their  own ;  thef  have  been  accuftomed  to  look 
up  to  thcfe  for  prote^on  on  all  occafions,. and  to  enjoy  un« 
der  them  all  the  bleffings  and  comforts  they  have  en« 
joyed. 

The  queAion  is,  whether  by  the  laws  of  Great  Britain, 
which  are  the  only  riite  here>  the  King  has  been  advifed 
juillyi  and  a^Ved  within  the  compafs '  of  thoie  laws  $  or  * 
whether  thofe  laws  are  exceeded  ?  This  is  merely  the  quef^ 

tion. 

My  reafon  for  ftating  that  dominion  nnd  property  were 
acquired  by  conqueft  was,  be^aulc  I  ihall  r  t!i  u  tlie  con* 
flitution  has  intruftcd  the  King  wiih  the  dir;.v.liiion  of  the 
pro^)erty,  and  with  the  ordering  of  that  dominion  conquer- 
ed ;  fubje£l  to  the  legiflation  of  the  country- 

The  King,  both  in  conquclh  and  colonics,  has  had  this 
right  •  There  has  not  been  an  inf^ance  in  whi^ii  the  King 
has  not  f-xcrcifcd  the  dil|X)lition  of  the  laws  and  property 
of  the  conquered  country. 

He  has  granted  by  his  charter  the  Iflnnd  t  f  St.  John. 

The  King  may  exercifc  the  right  of  dir;x)iing  the  lands 
conquered.   With  refpe^  to  the  laws,  if  we  Ihuuld  be  car- 
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rled  back  to  the  oonqueft  of  Ireland,  (which,  I  think,  re» 
nam  in  great  donb^j  whether  by  Edward  at  King  JUhiy 
'  or  wheti^  indeed  completely  till  the  reign  o£  K/haiMt  ^ 
any  period)  the  great  lofi  of  the  recoids  of  Irelaiid  has 
made  it  impoffible  to  go  into  an  accurate  diicoffioii.  JjorA 
That  thii    Co£e  18  of  Opinion,  th^,  in  pdnt  of  &ftt  I^^rry  the  iccond 
po^v^cr  oF  ^       the  hm  of  fingland  to  Irelaiid.   Kmf  ^  vtf 
the  King  ^  troth,  the  SovereigQ  of  Lrdand  $  the  adhnl  Sofv 

wMcxcrdf-  Tciffi  was  i^/rr^  the  third.   It  waa  not  till  alter  two  dt^- 

'fX^      ^^^^  ^^"^  i^fz/ry  the  third  granted  the 

%  EngUfh  laws. 

Jiuppoling  King  yohn  gave  tliem  thofe  laws,  or  that  thcT 
were  eftabliiiicd  there  before.    It  is  contended  this  was  a 
mere  a^l  of  executive  power.    It  will  appczr  to  whajt  cx- 
"  -         tent  this  power,  called  executive,  was  carried. 

t  73*  ]      l)n  the  i'ubjecl  ui  the  Englilh  laws  another  aiiibigiilt? 

runs  :  That  it  is  not  only  the  laws  of  propfrty  acd  puiiilli- 
ipent  of  criincS)  but  the  politicjd  laws  and  coniHtution  oi 
the  country. 

Siippnfc  the  King  could  not  make,  nor  authorize  to  make 
laws  occaUonally,  the  autiiority  of  parliament  wouid  he 
cefiary  to  make  the  change. 
So  of  Scot*     "With  reipe<^  to  Scotland,  whenever  they  did  cal^  s  parfia* 
mcnt,  it  was  by  the  King's  comnuuid  and  inflancCt  as  at 
Newark  |  and  it  is  too  much  to  fay  that  the  King^  in  the 
character  of  an  executive  magiilrate,  has*  a  right  not  only 
to  create  aflemUies,  but  to  appoi^ft  their  meeting ;  and  aHb 
that  he  carries  with  him,  as  a  part  of  merely  exccudre 
power,  the  power  to  alter  hws* 
Se  of       *  With  reffK^  to  l^ales,  though  I  bcUere  in  luf  oomicacDcc 
Waka.      it  was  in  fa£b  obtained  by  no  better  pretence  than  bf  that  of 

the  iwwrdi  yet  Edward  did  notconiider  it  as.fijch. 
That  in  the    ^^^^9  1 There  is  no  pretence  that  the  ordinance 
town  and    tihen  made  was  by  Kng)  Lords,  and  Cbnunons :  The  King 
aifte  of  Cw  coniidered  it  as  a  fief  tinder  his  own  pedbnal  domintoo. 
eJj*  lifhli       With  regard  to  many  places  in  France  taken  certainly  by 
vcfe  not''*  ^^8^^  ^  conqueft,  and  ceded  by  the  trtaty  of  Bmigny,  nay 
ttfed,  but    doubt  is,  whether  the  Englifh  laws  came  thitlicr. 
in  the  aa«       With  refpe^l  to  the  market  of  Calais,  the  retort  of  En^ 
convoii-  introduced  tlie  laws  there,  fur  cuuvcniciicc,  but  not  m 

coce,         ttccaftle,  nor  in  ihe  town  of  Calais. 

With  reipCi^k  to  ^linorca,  the  laws  of  England  do  not 
take  place  there.  * 

In  the  year  i  7 1 3  they  were  referred  to  certain  of  the  ccirn- 
cil,  the  archbiihop  of  Caaterbiu-y^  and  others  ^  ia  the  yar 

/ 
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romcwhat  was  done  ;  in  the  year  1740  a  little  more : 
In  1752  the  privy  council  fent  over  z  gp&X  multitude  of 
laws,  b^jt  the  war  interfered. 

[Lord  Mansfield — This,  1  think,  was  after  the  complaint 
ftgainfl  Governor  Afi/viffe.J 

1606.   King  James  grants  a  charter,  mlih  a  power  of 
making  laws,  and  an  exclufive  fiftiery,  from  34  to  35  de-  ^^^^^ 
grecs  of  latitude,  to  the  corporation     Plymouth.  «n  or  My* 

*  It  is  iaid  this  charter  came  into  parliament.   They  came  nmuth. 
bccaUft  te'eacl&five  lifheiy  had  Hecn  grafted  to  a  corpora-  C  *73^  ] 
lion  redding  at  Plymonthi  ^ith  a  power  of  tmpoiing  penal- 


The  objection  wa9|  that  at  the  time  iht  corporation  of 
*  Pl^outh  had  not  (ent  colonies. 

Charter  of  Maflachuiet's  bay,  wi^- power  to  call  aflfan- 
Mies,  granted  by  the  Kmg  v  vacated  and  granted  a-n'ew  af^ 
ter  the  revolution  by  Kang  William. 

I  obfcrvc  when  a  pafla|ic  has  been  cited  from  the  hiftory  of 
former  titrt'es  it  is  the  curtom  to  j-iy  they  were  had  time^. 
"Where  arc  we  to  Iwk  f*^r  the  hiftory  of  this  country  but  iii 
thofe  times,  feparating  the  bad  from  the  good  ? 

In  the  cafe  of  St.  Chriftophcr's  there  were  given  by  emi-  ciirUto- 
nent  la\tycrs  very  diilinc!^  opinions,  in  f;i\  our  of  the  right  in  phcrV 
the  crotVn  to  impofe  duties.    I  don't  recolle£l  there  was 
any  evidence  of  w.mt  of  cxercifc  of  that  rioht,  vet  it  was 
coutciided  aoaliiil;  hccanfe  zn  'jxX  of  ailembiy  twenty-five 
years  after  granted  the  dunes. 

Yet  if  one  was  to  infer  from  ei  ery  acl  that  has  been  made  in 
any  of  the  political  conftitutions  of  this  country  there  wai 
no  law  before  that  z6i  vras  made,  it  would  iubvcrt  mod  of 
themoA  important  laws  of  this  country. 

It  was  faid  tlie  King  might  have  ena^ed  a  law,  but  only 
before  the  times  of  the  a^al  furrender ;  but  that  after  it 
furrendercd  to  the  fovereignty  it  becomes  part  of  the  con- 
quering ftate  in  a  different  right  %  and  the  ordinances  muil 
be  only  temporary  till  the  King  and  parliament  provides 
others. 

From  the  moment  the  conqueft  has  eftabliflicd  it(elf,  from 
the  inAant  in  which  he  has  compelled  the  inhabitants  to' 
l^ve  up  thetr  arms,  there  is  not  any  hour  in»M^hich  the  par* 
liament  cannot  bind  it. 

Suppofe  this  ordinance  had  been  befo^  the  capitulation 
and  ceflion,  wotild  it  have  ceafed"  becaufe  by  the  treaty  of 
peace  die  King  ox  France  fays  he  cedes  all  his  ri^ht  to  the 

King 
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King  and  crown  of  Great  Britain.  Wiisit  does  the  treaty 
Hiorc  than  affirm  the  right  of  Great  Britain,  by  ceding  all 
right  or  prctenfions  of  right.  If  his  Majelty  tl^ought  fit, 
after  having  impofcd  one  fort  of  laws,  to  give  another  re- 
pugnant fort  of  laws,  or  the  parliament  were  to  do  this,  it 
would  be  by  a(i  i&utiionty  acting  in  fuUverlioA  of  the 

[  733  3     This  drives  on  to  another  inconiiikcncy  upon  the  cUkn  of 
political  llbcny. 

THe  King  by  his  conqueft  acquired  a  power  to  provide 
laws  for  his  fubjedby  a  power  which  has  been  fo  repeatedly 
and  cxtcnfively  exercifcd  in  other  inftancc*;. 

Has  the  King  fuperfeded  that  right  ?  The  proclamatioot 
it  b  faid,  gives  the  EngUOi  laws  to  all  the  fubjc£ts.  It  was 
faid  ths^t  it  prefuiped  the  laws  oif  England  prevailed  an  the 
country!  ^  ^^^^  it  n^^^.e  ^  proviQon  intl^e  commiffioa  to  be 
given  to  the  judges.  What,  that  they  Oiould  bring  tboft 
laws  which,  by  this  hypothecs,  were  theft  before  t 
Hut  the  The  proclamation  mi^ht  convey  the  £ngli(t|  laws,  but  not 
prociama-  ^hc  potitic^  a^d  conllituUoaal  iyftcm  in  general  in  this 

tinn  did       U'^^J-.^  '  '  '  -     .     «  . 

not  conycy  *^i"g'*Om. 

the  political  '  Thc  prcunife  IS  faid  to  be  the  fame  which  the  King  giv& 
condiuition  here.  I  don't  know  by  what  record  It  appears  tlut  the 
^^"^S"  Kmg  has  engaged  himfelf  to  his  fubjedts  of  tha  cmmtry, 

that,  when  convenience  (hall  pern^it,  or  occalloa  fhail  rc« 
^ulrc,  he  will  permit  a  parliament  to  be  called. 
Thatbythe  Klnr,  bv  his  comiriiljon,  empowers  the  governor  to 

tion  it  wai  Call  a  pariumcnt  when  he  iiMnk  convenient,  or  recci\  e 
left  dif-  in{b*u<^lions  :  AikI  his  autliorikv  v/as  lo  iiiuch  executory,  that 
he  mipjit  have  efiablifhcd  allcniblics  cither  of  tkeiive  illaadi 
ther  thc  together,  or  Grenada  apart  and  I'evcrally. 
ftvciflandj  It  would  be  of  the  utmoll  danger  to  this  conl^ittition  to 
ihould  form  fay,  till  the  King  or  parliament  gives  them  a  conttitutioa  ha 
b^  orttdi  ^^^^  ^  iP^^it  without  any  kws  to  decide, 
apiurt. 

The  com«       '^hc  commitTion  to  cull  afTcmblies  was  not  executed  til\ 
TTiilTion  to    above  a  year  after  the  patent  impoiing  the  duty, 
call  aflcm-      In  the  cafe  of  chsu-tered  governments  the  argument  would, 
^ut^    undoubtedly,  take  a  ditTerent  turn.  It  might  be  faid  a  char- 
till  above  a  ^  grant  of  an  intereit  to  pcrfons  named  in  thc  grant ; 

year  after  but  in  this  nothing  could  pafsj  but  the  coniUtution  exiftioj 
.K.  ,1  .  ..   ^ai  fomc  new  grant.  ,  . 


thr  (lutic* 
unpukd 
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The  fpccial  verdi^  Las  not  foond  the  ilmc  in  whidi  the  The 

comniilTIori  jralTcd        5*'-"-"  i^"*^^-    The  friteii:  ^•^''Jcd  for  ^  P^^l^ 
nlfing  tlie  tax  in  July  j  ih':r       crnor  did  not  gu  over  till  arHvrd^ 
Odbobcr  i  bot!i  caiiie  together.    Tuc  Ktng^  thfrrforf>  had  with  tlic 
introducal  his  claim  to  the  imprxTt  cki  the  coainr.-  prior  to 
ih:  rirr*c  in  which  any  aiicnibly  ccxiid  be  called ;  for  his 
right  was  introducol  the  y^crj  in  icon  t  of  the  governor's 
hjufing :  And  the  cider  right,  in  the  King  c^KciaHj,  will  [  ] 
be  preferred  abcne  all,  when  it  appears  the  prodamalioa 
mid  not  be  mteoded  to  waive  the  ioipoft^ 

reply  Mr.  Serjeant  G/ym — Before  I  go  into  the  gene-  ^cijai. 
nl  queilion  I  (hall  fyesk,  upon  two  in^portaot  points,  choc^ 
m  end  is;  made  of  the  ca{e»  and  the  ohje^  iatisiied  to  the 
plaintiff  by  the  decition  oi  lulu  'l  uc  orJicr  i^  io  ^*xut 
and  in)^x>rtaiiL  cnc  in  the  general  caiUidcrjtic>[i  ih^t  i 
am  pcriludcd  your  Lordihip  will  aot  paik  over  iu  judg-^ 
mcnt. 

The  tjx  iii  cone  coded  to  be  legally  levied,  ir^on  a  claiia 
of  which  the  very  Aati^  of  the  cafe  ptsvics  the  iilcgs^ 
^* 

Hy  leamjKi  friend  has  fet  out  ^ith  dliavownig  the  clahii^ 
of  an  ahibltite  mdcpendent  ibarerdgnty  ia  the  croroi  but 
lid  has  mauiisiinecl  his  lur^uo^ait  jmd.  vcas  oMigod  to  inajntaint 
Ks»^ineiit  upon  tta. 

lie  fays  it  ifi  a  fabordimite  Icgiditure    A  fiihorJimte  le-  Yin  the 

gillituroj  Ml  this  Icnlc  u:  Laft,  is  difFIcalt  to  hj  conceived  to  idea  oi  in 
tboTc  wiiu  kaow  not  how  to  make  dcpeii  lciKc  conilll  with  bciai^afiib. 
iadc^jcii  Jcacc :  But  the  f^atc  of  Grenada  diftingtrifh -s  ic- •"Jj"'?* 
fdf.    It  is  a  ta\  i:T\;v)rei  by  an  a£t  of  legiflativc  ^>o\vcr,  tccaufcikc 
which  includes  tiie  euiirc  legal  favereignty  j  but  it  is  not  an  Kio^  tvith 
Bflfontifoljcd  authority,  becaui-j  the  King,  with  conlent  of  p^'i;^ 
padiacnent^  may  deport  firom  tlijs  cLdni^  lb  as  to  bind  his 
mxeHars:  Tlie  fu^ine  iegiOuure  m  \y  rep^  it.   The  faiijidMi^ 
King  makes  an  eOlential  p^  of  that  legilLitiire.  Is  it  a  snari^  <^  Kio^ 
of  a  Uinited  fabordinate  authority,  that  he  can  impofe  with-  ^"^"'^^ 
^  out  them  what  they  cantior  take  away  witboiit  him?  And  ^^i^Jt 
I  that  he  may  deprt  finom  this  is  whiit  any  man  may  do  in  itf  Aeptf^ 
any  iuil^uice  u[  the  UKiU  uucontroilcd  kgiilative  autho* 

Mv  learned  frlrnd  Tn    .r  i.-i  a  ri>I>*>rdinatc  acl  of      Ilition  ; 
act  of  f>wecuii.>ii,  i*iv>t  of  tcgi'datioa.    It  d(>cs  not  d^jicDd 
4X)n  the  King  whether  the  laws  of  England  iiitrochicc  thein- 
^  Ivcs,  bscaule  the  parliament  may  alter  or  appoint  Uws. 
j  ihe  King  may  levy  taxe)  by  his  fole  authority,  which  ihaU 

ftand 
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fbnd  In  force  till  parliament  repeals  them,  which  they 
not  without  him. 
TK<t  there      I  believe  mj  learned  friend  will  hardly  prare  thb 


can  be  no  veiled  in  thc  pcffon  of  the  King.    It  was  tlie  great  point  dor 

thU  aSn  "  Hampden  contendc-i,  that  no      can  be  impofed  by  the  ni-» 

between  an  thority  of  the  King,    It  muft,  therefore,  depend  fol  ly  op* 

abfohitek-  on  tke  queflioni  whether  the  King  has  an  ablblvtc  indepow 

^mzrivc  legiflation  %  or  whether  the  power  of  thc  crown  U  nqt 

power  in      ^     ,     ^      ...  ♦ 

rhepcrfon  truly  exccutiVc* 

ol  the  Kinj; 

HA  MA  etecQtive  tmft. 

C  73S  ]  THc  promulging  and  mtrodudng  adminiftratton  of  the 
laws  of  England  we  admit  to  be  in  the  King,  as  his  peci£ar 
2nd  fiecefiary  truft^  the  making,  ;|ltering)  or  fufpeading  of 
thofeUilkrst  we  deny; 

Notwithftanding  the  obiemUon  on  the  gavemiiMaat  oT 
Scotkind,  the  ftates  were  convened  in  the  m\  mQaoce  ol 
JSikuartTs  claiiti :  And  if  he  claimed  it  at  a  fief,  and  obttiii- 
ed  as  a  conqueror,  itill  he  governed  it  as  a  King  of  £iig>- 
land,  with  executive  and  not  legiflative  authority. 

Wales  in  ^j^^  ^j^j^^  ^  ^  fcoiial  duchy  in  ^Yales,  it  do^  not 

dom.  tota-  appear  tn.:t  tac  is.:ng  c\<:v  imrodurfd  any  laws  btit  the^  hv> 
liter  cum  oi  Eui:].iiid  ;  Aiui  wlu^n  he  cnufi  icrs  it  exprefsi",  3t  in?i- 
tntegntate  niatclv  and  vitaUv  connected  whh  L'nclind,  as  a  part  la  the 
tannu  rn  bodv,  in  (  Qt  entire  dominion,  can  it  bcdo-ihted  wliethrr  he 
P»r5  corpori  underftood  that  he  M^as  to  govern  it  by  li^e  iaws  oi  iisig* 
ajincxa  ct  land, 
vnica. 

\,  Whether  Lor^  CJe  i?  nnht  in  fuppofing  King  jft^n^  or 

dotfpotap-  any  oth^r  prince,  introduced  the  laws  of  England  into  Ire- 
pcarany^^  land,  I  Mor/*,  tlun'r:  t>  jiutcrial  ;  unlefs  it  appears  fome  prince, 
hwr^fTr  -I'^i'-^^^nty,  mad'j  l.rvs  and  rfi-g^ilari-jas  there,  withooi 

ircla  ui  in-  the  coiKuiTencc  of  tl^  J^ugliUi  parliamciu. 

drprndcr.'ly  ' 
ol  the  KngUih  parliameatw 

Theeafefif     The  Kini^  !us  the  power  bccr.i:ic  it  has  hern  delegated. 

nJnon'JT'  ^^^'^  ^^'"^^  ^^^^  ^"^^^g*  ''^  ^'^^  grant  to  the  COrjX>« 

piyir'Mith  '*-*^^n,  made  lawb  to  bind  others  withont  their,  confcnt ;  but 
was  a  pow-  lu:  empowered  them  to  make  lau-s  which  ihould  o:nd  thera- 
crdcleg:at-  f^lves.  The  cafe  is  fo  \  \v  {rum  proving  a  power  to  n^akc 
law* ro bind  ^^^''^  Contradictory  to  the  laws  of  Lngland,  that  it  only 

thcmielvci.  i>rovcs  the  power  of  thci^g  to  convey  the  laws  of  kjo^ 

land. 

And  b^ri'^fc  the  King  can  creel  a  crjrporation  wh:ch  lhall 
moke  byc-Uws  obligatory  upon  the  particuUr  cummunit}*, 

thcrefbrc 
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therefore  the  King,  it  is  inferred,  can  make  laws  which 
ihall  hin  i  tiiofc  wiio  never  <7ave  their  ronfcnt  to  tliem. 

Tiie  fcrongelt  auth.^ritlc^,  unifonn  experience,  us  well  as 
the  principles  of  the  conltitutigai  auU  rules  of  law^  are 
againft  it.  * 

SeUi'/i^s  opinion  is  againft  it,  and  the  other  great  law-  ^"^i^- 
yers«  It  has  the  teftimony  of  the  bcft  conftitutional  law- 
yers, of  which  no  age  was  ever  more  fruitful  than  that  of  ^ 
yamiff  the  tirft,  to  negative  it.  It  ought  to  have  been  not 
unfupported  by  precedents.  The  character  of  the  prince 
^ho  is  made  the  example  of  the  claim  ought  to  have  been 
other :  He  ought  to  have  been  a  prince  who  hated  preroga* 
ttve ;  irho  was  defirous  of  keeping  the  right  of  the  crown 
within  its  cqnltitutioDal  limits,  and  by  no  means  of  extend* 
ing  i:  beyontl. 

The  ne3it  are  mere  private  opinions  given  by  great  law-  £  ^^(^  j 
yers,  but  in  private,   'fhough  thoy  will  have  great  weight, 

far  as  ext«a^judiciat  opir.ioos  in  courts  of  law,  tbeyarr  not . 
leading  principles  of  deciHon :  And  had  any  private  opinion 
been  deriliye  this  ^aufe  had  never  been  now  before  the 
tourt..  No  man  reveres  opinions  of  men  of  great  abilities 
inore  V  but  there  is  not  the  opinion  of  any  man  which, 
ft*inv^iing  flmply  on  the  footing  o(  auttiority,  I  lhall  not 
tiiink  it  permitted  to  ([iicfiion :  And  even  the  greuieft 
have  been  hrr^tofore  queftionej  I'uccel'sfully.  I  never  could 
be  deterred  by  great  opinioiib  wlien  I  conlidcrcd  by  what  au- 
thorities the  liberty  of  the  prcls  has  been  oppoied  ;  by  what 
jiuthoririe'i  the  claim  of  fl^ip-nioney  was  fupportedi  and 
wh:tt  t!ie  event  was  upon  Ixuli  thole  cpieAit>Tis. 

^Vhat  was  dow  i!pon  the  forfeiiure  of  the  c'varterj  be- What  was 
iore  the  revolution,  is  no  authority:  but  rather  an  argu- ''^^f 
ijient  of  error.    After  the  revolution  lome  lawyers  gave  ^ 
their  opinion  for  collecting  the  revenues  as  they  ulbd  to  be  tcm|wrary 
eolleflcd ;  this  was  <kine  only  in  the  interval  of  fuipendoh  p^ov^- 
of  legiflature. 

A  <]ueitiQn  of  this  natuFOj  a  power  of  a  kind  like  this 
is  not  to  be  gathered  from  authorities  and  clrcumftances 
fuch  as  hai'e  been  dated.  Mr.  Attorney-general  was  fup- 
pofing  an  inllant  abrogation  of  all  former  laws**  1  did  not 
'  lay  ib  when  it  was  a  conqueft.  There  are  ibme  unalterable 
laws  to  continue.  As  to  the  objeQion  made  of  claiming  of 
property,  the  mode  muft  remain  till  the  King  appoints  by 
Lis  executive  power.  ^ 

My  Lord  Vattgban  lays  the  lubjeAs  don't  acquire  a  Kami* 
perty  in  the  foil.  If  the  inhateants  lad  been  tttrned  out  of  mentor 

it 
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It  It  would  have  been  in  the  King.   In  the  idea  of  this  coux^ 
try  the  property  was  origmally  In  the  King  of  all 
If  Mr»  Attorney  •general  has  been  coocendii^  on  this  as  z 
feodal  rights  the  argumeDt  would  have  bad  wdgbt  ^  but  we 
are  mic  arguing  for  the  property  of  the  ibil. 

The  fnbjeftsof  England  ha¥e  a  right  to  the  EnglliH  laws; 
They  have  a  right  to  aiiemble  r  Aiid  the  redba  why  the 
King  never  fays  to  them  that  be  will  call  aixembUes  as  feoo 
as  conwentence  permits  and  occafion  iha^l.  require  is,  be- 
cjufe  in  this,  country  convenience  always  j^armits^  and  ccca- 
fion  requires.  Bui  ilili  die  u  uil  q[  cilling^  tlicm  i  tr^^ofcd 
in  the  King. 

ISlv.  Attorney-general,  after  havirrr  difcuiled  the  poinr 
of  fovercignty  in  the  caie  of  IreLiiiij^  with  refpcct  to  their 
aflemhlies,  lias  fM  this  is  in  ex  *ciitlo:i  of  autlK>nty  ia  tlic 
King  ;  if  lb  then  tikc  laws  were  there  befrre,  arrd  alTt^^rsbties 
called  upon  the  Cmixc  tcrn^^  a>  In  EninaniL  And  that  the 
a^ls  cuncernn>rf  tl.c  ni  v.  l;  j  Iw  author'Tv  of  parliaments 

With  rerpC(t;C  to  ttic  p<i\\'cr  of  the  King  :o  make  liv^s, 
*  He  can  makeuo  oilier  iaws  than  what  ihall  have  been 
made  by  the  conflitutional  ailcttUlics  »  be  can  repeal  none  i 
nor  alter  without  ihenu 

Mr*.  Attomey-gencrat.  ^ys  that  by  his  proclamatic^  the 
King  pmmifes  that  he  win  grant  them  the  privileges  of  Bri- 
tiib  ful9e£b  i  but  then  tiiis  promife  cantiot  take  e6r£k  be^ 
£>re  thegpvemor  bnds»  asid  an  aSanbty  is  calkv! :  and  iii»* 
medlatelj  on  hi:»  landings  and  before  aa  aOkCxobly  caa  be 
called^  he  has  a  rig^t  to  levy  hnpo(is. 

I'-rakc  the  coaihv6kioti  to  be^  that  the  promiie  ^ikes 
place  from  the  time  of  UTuiog  it :  A  coitftitutjoa  takes  place 
ttBTtsdiately.,  Wc  arcnotlelN  gfwemed  by  tbrbwsof  this 
country  bccaufe  a  pdrliament  is  not  cooftantly  iktiog. 

This  cannot  be  diAinguitbed  &om  the  cafe  of  any  otfaer 
colony ;  ^and  if  the  power  claimed  be  m  this  cale  dKi&Ucnr^y^ 
the  colonies^  in  general  will  tlient  af):  all  of  them  with  th^ 
fame  dciiend^nce  on  the  fu[>renie  legid^turc,  and  the  Cxolic 
cDp.forniity  in  iIkt  princijrlcs  of  tl»c  ll.  itiih  rrnY ft itiitkirw  If 
oth-nvifc,  there  will  hj:  l>iti(h  ra!)iccii  u/r  t'.xc  ijsi\c 
2iarac>  '.ti  J  with  the  iamc  iioiniii.d  n^Iii:*^  iotuc  trcw  ^Ji 
others  ill  uncei>rtituticmal  ftiHc<ition. 

Lord  JMiUisfitiil — I  tloii't  renx*rtilx:r  its  being  ^rgncJ  r«a 
dirs  calc  on  tlic  queftian  whctl^jr  k  any  aatharitr 

Y-'l-Ir}^  cf^nfidjis  Britfgnj  zs.  z  pan  cjf  tlie  doiimiitfns  «  »i  ii*e 
truvvi>  oi  Eii'^hnd.  ^^.':iicli::  md  Fo^Jhu  hc  hchX  aslica: 
to  the  haufw  u£  Anj:iiu 
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The  parts  fcparatcd  from  the  crown,  and  conddered  as^ 
^eodal,  were  governed  by  a  defpotic  authority.    It  appears 
^iiat  Calais  had  the  procefs  and  judicial  writs  of  this  court. 
"Writs  of  error  rcturnabic  to  this  court. 

How  do  you  underiland  the  capitulation  ?  «  .  . 

A  ceflion  is  not  ncceilary  to  a  conqueft  j  it  is  not  ncccT* 
fary  for  the  right.  Jamaica  never  haS  been  ceded,  I  believe, 
to  this  hour. 

How  do  ytm  underftand  the  capitulation  ?  There  is  an  ar- 
ticle that  they  fhall  paj  no  other  duties  but  what  they  paid 
f  Q  the  Kin^  of  France. 

Mr.  Juihce  Aflon — Firft  of  all  in  this  fpecial  verdiA  the 
articles  of  capitulation,  fome  of  them,  are  ilated*   I  don't 
underftand  how  the  capitulation  an4  treaty  of  peace  agree,  t  73^  1 
9ot  I  am  to  judge  upon  the  verdid. 

28  November.    CamphgU  and  HalL 

Judgment  of  the  court  was  this  day  given  by  Lord  ManS" 

in  this   ciuic  of  AUxdnd4:r   Cartipbell  agaiiiit  If^iUiam 
Hall. 

*  This  is  sn  a£lion  brought  bv  the  plciintiil,  wlin  is  a  natu-  r«nfr 
raUboni  I'ubject  of  Great  Ih  itain,  ami  who,  ujkju  the  third 
of  May,  1 76;^  pure  ha  fed  lands  in  the  iiland  of  Grenada. 
And  it  is  bro  i-^lu  nil:  the  defendant,  IVilHam  Hull,  who 
was  collec'tor  for  his  Majcfty  at  the  time  of  levying  tlie  im- 
jKilt,  and  of  the  action  brought,  of  a  thirv  of  four  nnd  an 
half  per  cent,  upon  goods  exported  from  the  iliand  of  Gre- 
nada. And  It  is  to  recover  a  fuui  of  money  which  was  le- 
vied by  the  defendant  and  paid  by  the  plain tilF,  as  for  this 
duty  of  four  and  an  half  per  cent,  for  fugars  which  were  ex- 
ported from  the  ifland  of  Grenadai  from  the  elUte  and  by 
the  couftgninent  of  the  plaintifil 

*  And  the  cafe  is  laid  upon  money  had  and  received ;  and 
plaihtiHT,  as  for  money  paid  without  confideration,  the  dii* 
.ties  having 'been  impofed  without  fufHcient  or  lawful  autho- 
rity to  warrant  the  fame,  demands  judgment  to  recover  the 
&me  agaiuft  the  defendant. 

-  And  it  is  ftated  in  the  fpecial  verdi£k  that  the  money  is  not 
paid  over»  but  continues  in  the  defendant's  ^nds»  bycon- 
fent  of  the  attomey-genepal»  for  his  Majefty,  in  order  that 
the  qtfeftion  may  be  ^ed. 

*  The  fpecial  TerdSft  ftates  Graiada  to  have  been  conquered 
by  the  Britifli  arms  from  the  French  King  on  the  ieventh 

f  f  February,  1 Tlxc  ifland  of  Grenada  ceded  by  capi- 
tulation; 
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tulatiotl ;  and  Hat  capSttthticm  upon  vluch  they  furrendSfed 
-^istyy  reference  to  the  capitulauon  tt(Km  wluch  the  iflaad  ci 
Martmico  had  heM  fnirvenderol. 

The  fpedal  verdi£t  then  ihtes  ibnie  articles  of  tliat  capi* 
tulation,  particutarly  the  fifth,  which  grants  that  Grenada 
ihaH  be  govern^  by  its  own  laws  till  his  Maje{ly*s  pleafure  be 
fcirown.  * 

Contini:;:ncc  of  propcrtT',   religion,  honours,  privilege^ 
And  exciiipt :ons,  Is  dcnr.iiKlcd.     1  h^y  are  referred  to  vie 
article       (i^icd  for  aiilwcr,  which  is,  that  the  niiiabitancs 
being  fubjefb  of  Great  Britain,  will  en  oy  their  property 
and  the  feme  privileges,  derived  from  their  iiibjcctioQ,  as 
his  Majefty's  other  ifliinds. 
^      Eighth  article,  That  they  (haH  be  fuhic^  only  to  the  ca- 
pitation tax  inipofcd  by  his  Majcftythe  King  oi   I  rancc,  c.\- 
pcnccs  of  juflire  and  public  government  to  iie  paid  oiuot 
the  King's  domain. 

Referred  to  the  7th  article,  which  ftates  the  rule — and 
refers  to  the  duties  paid  bj  the  inhabitants  of  the  Leeward 
iflands. 

Thentttt  inftrument  is  the  treaty  of  peikc  the  icth  of 
February,  1^62^  which  ftates  the  ceffion,  and  other  «ti* 
cles  not  inaterial. 

The  next  and  material  inflniment  which  they  Hate  nt 
{)roclamation  under  the  great  fcal,  the  7th  of  O^lober  1763^ 
reciting  ibus : 

«  wlifatm  it  will  greatly  contribute  to  the  iettfo  our 
iaid  iflandsj  of  which  Grenada  Is  one,  diaft  they  be  in- 
formed  of  our  love  and  paternal  care  hsr  the  liberties  and 
rights  of  thofe  whd  are  dr  ihall  be  inhabitants  thereof ; 

^  we  have  thoi?gh^  fit  to  publiik  and  declare  by  this  our 
proclamation,  that  we  have  by  our  letters  patent  under 
our  great  feal  of  (^reat  Britain,  whereby  our  fatd  govern. 

*<  mcnts  arc  conftituted,  giving  exprefs  power  ana  diiec- 
tion  to  our  governors  of  our  faid  colonics  refpe^Hvdy, 

**  that  fo  ff>on  as  the  ftate  nnd  circiimdanccs  of  the  faid  ro- 
lonies  will  zdim:  ili^r^vJi,  tluy  I'lail,  with  the  adviic  ^  u 
confent  of  our  laid  conncil,  call  ai\d  i;::"!i'r,v>n  c?_eticr^i  af- 

**  fcmblics,  in  fucli  manner  and  turm  as  is  uicu  iii  the  other 

**  ctjionics  under  our  irftmediate  govcrnnieiit.    And  we 

*^  have  alfo  given  power  to  the  iai J  co^'.Tmors,  whn  the  iJ- 
vice  and  confent  of  our  faid  cfjui  1  and  afTcmblT  of  re- 
prefentatAc:-.  as  aforHaid,  to  n\ake,  coaftitutc  and  ordain 

*<  lawSj  Aatutcs  and  oidinunces  for  Ihc  puUic  peace,  wet. 
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fare  and  good  gav^ment  of  our  (aid  colonies  and  the 
inhabitants  thercaf,  as  near  as  may  be  agreeable  to  the 
^  h\7s  o£  finghmd)  and  tmdeit  ftsch  regulations  and  re- 
^  ftri£iion$  as  are  i)£ed  in  our  ot^er  colonies.'^' 

Then  follow  letters  patent  under  the  great  ieal,  or  rather 
a  proclamation  of  the  26th  of  March  1 764,  whereby  the 
Kv^  reddest  thr^t  he  had  ordered  a  furvey  and  diviiion  of 
tl^  ceded  iflandsj)  as  an  invitation  to  all  purchaiers  to  Come 
and  pun;h^fe  upon  terms  a^d  conditions  Q}ecified  in  the  pro- 
clamajuozu 

The  next  inib-ument  ftated  in  the  vcrdl£l,  letters  patent 
<m  the  9th  of  A'^ni  17C41  gives  commiflion  and  authority 
to  Robert  ^/t'/v./>v,  Elq;  appoinicJ  Governor  of  ihi>  ifland 
oi  Gr(;nada,  to  luniiauu  alleniblics  as  foon  as  the  (Itiration 
and  tircuinihnccii  of  the  ifland  would  adtnit ;  and  to  make 
laws  hi  all  tlic  ufuul  forms,  with  r(  fcrcncc  ta  the  other 
pUiitatlojis  where  aflenibhcs  nrc  ellablUhcd. 

The  Governor  arrived  in  Grenada  the  14th  of  December  L  74^  3 
1764;  before  the  end  of  I7<^5,  panioihir  day  not  Itated^ 
xJie  aOcmblies  a^hiallv  met :  But  before  the  arrival  of  the 
Governor  in  Grenada,  indeed  before  his  commiiiion,  and 
bcfoi*c  his  departure  from  London,  tlicre  is  another  inibru- 
xnent  upon  the  validity  of  which  the  whole  turns. 

Letters  {patent  iuidc;r  tlie  eat  feal,  bearing  date  the  aqth 
of  July  1 764,  reciting  that  in  8arbadoe«;,  and  all  other  of 
the  firitiib  Leewaipd  ii^nd;,  a  duty  of  four  and  an  half  per 
cent.  Is  paid  upon  goodli.ex|»orted ;  and  recitijng  farther : 

Whereas  it  is  convenient  and  exjiedient,  and  of  great 
•*  importance  to  our  other  (ugas  colonies,  that  the  like  du- 
^  ties  ihould  take  place  in  Grenada;  we  do  hereby  by  vff- 
**  tue  of  our  authority  and  prerogative  royal  ordain  that  an 

impoft  of  four  and  afi.  h^^f  per  cent*  in  fpede  ihaU*.  &om 
•*  and  after  the  29th  day  of  September  next^  be  raifed  and 
^  paid*  to  uSf  eor  heirs  and;  fiificeflorsi  fo^  and  upon,  all 
<f .  dead  cominoditle^  of  guowth  or  produce  of  our  iaid 
.  iflaad  of  GrtttuUw  tbat  Qx^Xi  be  (hipped  off  from  the 
**  fame>  in  lieu  of  all  cuftoms  and  impoil  duties  hitherto 
**  coUc£lcd  upon  goods  imported  and  exported  into  and  out 

of  the  faid  iIj.ikJ,  under  the  authority' of  his  moft  ChriA 
^  tijii  Ma^diy,  and  that  the  iaiue  ihall  bi^^  tolkt^^^tcd  :  Then 

it  goes  on  with  reference  to  the  iiland  ui  iiarbaducs  and 

the  other  Leeward  iflands." 

The  jiu-y  find  that  in  fact  I'ucli  duty  of  four  and  an  half 
per  cent,  is  paid  to  his  Majesty  in  ail  ihc  iiritiil^  Leeward 
iilands* 

And 
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And  they  find  feveral  a«ru  ot  ;ifreaibly  which  arc  rcfc^r- 
riblc  to  the  ftjtc  of  the  fcvcral  iflands,  and  which  I  thai! 
not  itate,  as  thcjr  w  public^  and  every  geu^cmau  laay  have 
at  ccfs  to  them. 

Thefe  letters  patent  of  the  20th  of  July  1764,  w«h 
what  I  ilated  in  the  opening,  are  all  that  is  material  in  this 
(peciai  verdict. 

Upon  the  whole  of  the  cafe  this  general  queflion  arifoy 
being  the  fubAance  of  what  is  fubmitted  to  the  court  by 
the  vcrdid :  "  Whether  thefe  letters  patent  of  the  2o(K 
*<  of  July  1 764,  arc  good  and  vaKd  to  abrogate  the  Frcucli 

duties,  and  in  lieu  thereof  to  impofe  this  duty  of  Hour 
<«  and  an  half  per  cent."  which  is  paid  by  all  the  Leevaid 
lilands  fubje£k  tp  his  Majefty* 

That  the  letters  are  void  has  been  contended  at  the  hirj 
upon  two  points. 

F  74*  }      I  ft*  That  although  they  had  been  made  before  the  pro* 
xft  Poiot.  ,  clamatton>  the  King  by  his  prerogative  could  not  have  im- 
poicd  them. 

sdFdst.       2dly»  That  although  the  King  had  Aifficient  authority 

before  the  20th  of  July  1764,  he  had  diveftcd  himfclf  w 
•Uirtt  authority  by  the  proclamation. 
^*^*f**^***        A  great  deal  has  been  f^ul  and  authorities  cited— relative 

to  propoTitions  in  which  boih  ridc:>  exactly  agree,  or  which 

are  too  clear  to  be  denied.    The  Aaliug  of  thefe  wiii  icad 

^  to  the  folution  of  the  firft  point, 
ift  Thata'      if^.  A  country  conquered  by  the  Britiih  arms  Ix-coiiies  a 
country-       dominion  of  the  King  in  right  of  his  crown,  and  thercfurc 
comj^ucred    ncceflarily  ftibjecl  to  the  legiflative  power  of  the  parliamcofi 
^f^J^  of  Great  liritain. 


bctomes 

fubjcd  to  '        ■  ^ 

the  crowc,  ocd  tlicreforc  lUtc  or  Icgiflatlooof  Gmt 

ad.  The  2dly,  Tlie  conquered  mhabitants  once  received  into  die 
cuoquered  conquerors  protection  become  (ubje^^  and  are  univeriidiy 
ttefubjcA*,         confidcrcd  in  that  light,  not  as  enemies  or  aliens. 

not  alirnt  ^  o     '  r 

or  enemies. 

3d.  Articles      '^dly,  Anicles  of  capitulation  upon  which  the  conqueft 

lifcapitula-  is  furrendered,  and  treaiicb  of  peace  by  which  it  ceded, 

'**!J!'"*?  are  facrcd  and  inviolable*    according  to  their  uuc 

celuon  fa-  '  *• 

cTf  rl  nnd  in-  tCnt« 

violabic. 

4th. The        4thly,  Tl,c  law  and  Icgiflation  of  every  dommion  equally 

ISb  ^'rf  alFcdts  ail  perfoas  and  proi)erty  within  ihc  hmits  thcrcoft 
^uaCMbci  aim! 
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and  h  the  tnrc  tuIs  for  the  decifion  of  all  qncftions  which  <™r  «^ 
arifc  there:  Whoever  purchafc^,  fucs  or  lives  there,  puts  ^'Jf^^^^^J''^ 
blmfelf  under  the  laws  of*thc  place,  and  in  the  (xtuation  of  AiU^X 
its  inhabitants.    An  £:;gli{hitian  \a  Minorca  or  the  Ifle  of  wrlthin  in 
Man,  or  the  plantations^  has  no  diftincV  right  firom  the  na-  iuittt** 
tira  while  he  continncs  there.* 

5Th1y,  Laws  of  a  conquered  country  continne  tintH  they  51^-  T!» 
arc  altered  by  the  con<V'icror.    Th;  jufltce  an  1  antiquity  of  ^^^^  « 
this  maxim  is  uncontrovertible;  iind  the  aDiurd  exception  ^un'ry 
as  to  pagans,  in  Calvui\  call*,  ihcw^  the  iiniverfaiity  of  the  chri;Uan©r 
maxilla.    The  exception  coli!J  not  cxiil  before  lUt  Chrlftbn  paj^n,  confc 
"Sera,        in  a\\  nroba  -nluv  arofe  from  thi  mad  enthufi^Jln  ^'""^  ""t*! 
of  the  Croiiadcs. — In  the  pref^nt  cafe  the  capitulation  ex-  the  um^Kc- 
prcfiiy  priJviUes  ami  agrees,  that  they  (haU  continue  to  be  ror, 
|Tf>vcrncJ  by  their  prefcnt  laws,  until  his  Majelty's  pleafur*: 
lie  farther  knmyn. 

6thly,  If  the  King       n  vver      1  wh?n  I  fay  the  K:n^,  r^y^^  T^j^tt 
I  ineaa  in  this  cafj  to  b:  iia  lcr;lov>J  "  wiriiout  concurrence  thr  Kin^ 
**  of  pr.'-!*ament")  to  make  ri^*\'  Xwrs  for  a  cmq'iered  conn-  f**''^^  • 
try,  th^i  *  being  a  power  fubordinate  to  his  own  authority,  as  ^^^,1^ 
a  part  of  th:  fuoreme  legiflature  in  pariiamentt  he  can  make  ronqucred 
«oae  which  are  contrary  to  fundamental  principles ;  none  countn-, 
«ccpt]ag  from  the  laws  of  trade  or  anthontj  of  parliament,  faad^ea^ 
er  privileges  exdofive  of  his  other  fubje^b.  tal  prind* 

j^jin.T:  the  hvn  of  trade  or  auLhomj  of  pariiamcat,  vc^j'iLg  privileges  cxciiiii«i«IJiif 

Th:  prefcnt  proclanr.ti  ja  1..  -^ii  acl  of  iliis  fubordinate  [  *742  J 
Icgiiljtivc  i.x)vvei' ;  i;  in.nJ-:  bcfort:  the  i  ith  i/O^,  ♦ 

it  woiilJ  huvj  b^en  made  oii  :;ie  moil  reaj;:n  ti  jle  and  eq-iita- 
l>lc  grouni-ls  j  jjutiiug  the  iiland  ox  Grenada  on  the  iaine 
footing  as  tkc  other  illands. 

If  Grenada  paid  more  dutci<^,  ihe  injury  would  have  been 
%o  her  ;  if  Id's,  to  the  otiicr  illands. 

It  would  have  been  carrying  t\\z  capitulation  Into  execu- 
tion, which  gave  iK;pes,  if  any  new  duri^is  more  were  laid 
on,  their  condiriou  wouid  be  theiamc  as  tb^t  of  ihe  other 
Xiceward  lOands. 

The  onij  queCUon  which  remains  then  is,  whether  the 
iCng  had  power  after  the  4th  of  Februaxy  1763,  of  him- 
iclff  to  impofe  this  duty; 

Takhig  chde  jiropoikionstohegfii^^^U  ^  legifla- 

tiTC  power  over  aeonquered  country,  limited  to  him  by  the 
conftittttion,  and  fubordinate  to  the  conflitution  of  parlia- 
ment s  and  a  power  to  grant  or  refufe  capitulation. 
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TKit  the  If  he  refufesy  and  puts  to  the  fvrord  or  extirpates  the  in- 
^^Ui^  habitants  of  a  eouQtry,  obtaming  it  br  ccmqueft,  the  lan^ 
an^vTtii  ^^'^      >  plants  a  colonyi  we  new  fettkn  &ait 

the  King,  the  land  between  them,  iubjedt  to  the  prerogative  of  die 
F^pvty  in  con^Mvor.  If  he  recdves  them  into  obedience  and  gniiii 
cjuered*  ^^^^  property,  he  has  power  to  fix  a  tax.  He  b  intrufad 
laxjda  aqd  With  thc  tcTiTis  of  making  peace  at  his  difcrction ;  and  hc 
iomtof  may  retain  thc  conqucft  or  yield  ii  up,  on  facli  coadiiiou  4> 
JJ*[*J^»    he  ihall  tlxiuk  lit  to  agree. 

w«fii}irutioii 

Tills  is  i^ot  a  matter  of  difputcd  right ;  it  has  hitherto 
been  uncontro verted  that  the  King  may  change  part  or  aQ 
of  the  political  form  of  goveroipent,  over  a  con^iocd 

du  minion* 

HTftorfca!  jo  go  ioto  thc  hiftoty  of  cQi^fgiefts  made  by  thc  crowa 
1^  ihX"  England.  The  alteration  of  the  laws  of  Iteiand,  U$ 
friiKijekt.  heen  much  difeufiid  by  the  lawyers  and  writers  of  gm^ 

fame.    No  man  ever  faid  thc  change  was  made  by  thc  par* 

liamcnt ;  no  man,  unlcls  pa  iiaps  Mr.  JllJjmux^  ever  liud 

the  King  could  not  do  it. 
r  74^  1      "^^^^  truth,  after  all  the  refcarclics  that  couM  be 

^     made,  comes  out  clearly  to  be  as  laid  dawn  by  Lord  Chief 

Jufticc  Vaughan. 

Ireland  receiv  cd  the  laws  of  England  by  the  chait9» 
and  command  of  H,  2.  King  Johrti  H.  3.  and  hc  adiH 
&c«  to  take  Edward,  and  tlx  fucccilbrs  of  the  princef 
named.   That  the  charter  12  King  Jobnt  was  by  afeu: 
<^  of  parliament  in  Ireland,  he  (hews  clearly  to  be  a  ait^ 
^  take.    Whenever  a  parliamenc  was  caUed  m  Iicbsid, 
that  change  in  their  conftitution  was  without  an  aft  of 
**  parliament  in  Kntdand,  and  therefore  muu  have  beta 
derived  from  the  King.** 

Mr.  Barrift^toft  is  well  warranted.  Thc  ilth  of  7?^-r?frrf 
I  ft.  called  thc  flatute  of  Wales,  is  certainly  no  more  than 
a  regulation  made  by  the  King  as  conqueror,  for  thc  go- 
vernment of  the  comitry,  wiiich  the  preamble  fays  iras  dim 
totally  fubiiuetl  5  and  however  for  purpoics  of  policy  he 
might  think  fit  to  chum  it  as  a  flef»  appertaining  to  the 
resum  of  £x^!uid>  he  coold  never  flitnk  hirofUf  intitM  l» 
make  laws,  without  ailent  of  parliament,  to  Utid  Cheibh* 
jcds  of  any  part  of  the  realm.  Therefore,  as  he  <fid  make 
laws  for  Wales  without  afTent  of  parliament,  the  clear  coB- 
fequence  is,  he  governed  it  as  a  conqucLil :  Which  was  his 
iiile  ui  hit^  and  the  feudal  right  but  a  lictioa. 

Bawidc, 

Digitized  by  Google 


Michaelmas  Term^  14  Geo.  3.  K.  B. 


Berv.  lcl:,  after  riie  conqacft  of  it,  was  governed  by  char- 
tci-s  from  the  crown,  till  the  relgn.of  Jama  the  ift,  with- 
out intcrpontion  of  parliament. 

Whatever  changes  were  made  in  the  Jaivs  of  Gafconv,  Catolgnc, 
Guycnnc  and  Calais,  muft  have  been  under  the  King's  au-  Z^^^-^ 
thority  $  if  by  at^  of  parliameot  that  would  be  extant* 
for  they  were  conquered  in  the  reign  of  Edward  the  third ; 
fuvi  '4U  the  9^1$  from  that  reign  to  the  prefent  time  are  ex- 
tant; ^nd.  in  fonie  a£l$  of  parliament  there  are  commercial 
feguliitions,  relative  to  each  of  the  conqueib  which  I  h4ve 
omed )  none  m^kiog  any  change  in  their  conftitution  and 

Yet  as  to  Calais,  there  was  a  great  change  made  in  their 
copftitution,  for  they  were  fummoned  by  writ  to  fold  bur- 
gciles  to  the  EngUih  parliament  \  and  as  this  was  not  by 
ad  of  parliament,  it  muft  have  been  by  the  fole  aft  of  the 
KUig.  ^ 

With  regard  to  the  inhalntants,  their  property  and  trade,  Gamltir. 

at  Gibraltar,  the  King,  ever  iince  that  conqucd,  has  from 
thnc  to  time  made  orders  and  regulations  fuitable  to  the 
con.lition  of  thofc  who  live,  trade,  or  enjoy  property  in  a 
garrilbn  town. 

Mr.  Attorney-General  has  alluded  to  a  variety  of  in-  C  744  ] 
ftances,   feveral  within  thefe  twentv  vears,   in  which  the  Miiiorct. 
King  has  cxercifcd  legiflation  over  Minorca.    In  Minorca 
it  has  appeared  lately,  that  there  arc  and  have  been  for 
years  back  a  great  many  inhabitants  of  worth,  and  a  great 
trailc  carried  on. 

If  tlie  King  does  it  there  as  coming  in  the  place  of  the  That  as  ia 
King  of  Spain,  becaiife  their  old  confbitution  continues  Minorca 
(which  by  the  by  is  another  proof  that  the  conftitution  of 
En^and  docs  not  neccflarily  follow  a  conqued  by  the  King  futcfti'^^ 
of.  England)  the  fame  argument  applies  here;  for  before  in  Grenada, 
the  7th  of  Odbobcr,  1763,  the  conftitution  of  Grenada  ^'^^"'^'^^ 
condmied,  and  the  King  ftood  in  the  phnre  of  their  for*  l^^^i, 
mer  SoverdgB.  the  Rendu 

After  the  conqueft  of  New  York,  in  which  moft  of  the  y^f^, 
old  Dutch  inhabitants  remained.  King  Charles  the  iecond 
chanyd  thdr  confttedoii  and  pc^idcal  farm  of  goyertv- 
laent,  and  granfeod  it  to  the  Duloe  of  Ttri^  to  hofi  from 
Ua  crown  under  all  the  regidatioiia  coBtaioed  in  the  let- 
ters patent. 

E  e  e 
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Reafon  Jt  is  not  to  be  woadcrcd  that  an  r.ajiKige-il  rale  in  point 

fignaiwhy      ^^^^  found  ;   no  difputc  ever  was  I'tnrtcJ  lieforc 

tlicrc  arrno  i      t^-     »    i  •        •   i  r  t 

cure*.  That  ^ipon  tac  Kings  legnl.itivc  right  over  a  con<|i;clt :  it  ncvtr 
ihtrenevtr  was  dcnicd  in  a  court  of  law  or  equity  ia  Wcibnioikr* 
Intt^^^^  Hally  never  was  quelUoned  in  parliament. 

lUng  had  t  legiCative  power  over  a  conquered  covntiy. 

Lord         report  of  the  arguments  and  refohitioiii  of 

the  judges  in  Ca/vina  cafe  hys  it  down  as  clear.   (And  ta?t 
ftrange  cxtr«ijiidi<  i.il  ophiion,  ;js  to  a  conqucft  ti:;m  2  pa- 
gan country,  m  ill  not  make  rjult  n  not  tf>  be  reafon,  anil 
•  page  j;.  I  [^^3 1^^^.^  ^5     ^1,^  rcfl.)    And  the  book  fays,*  that 

if  a  King — I  omit  the  diftin<^Hon  between  a  chriilian  ari 
infidel  kingdom,  which  as  to  this  purpoi'c  is  wholly  groui^ii- 
lc6,  and  moft  deferveill/  exploded — **  If  a  King  come  to 
«  a  kingdom  by  conqueft,  he  may,  at  his  plcafure,  a?^*^ 
*(  and  change  the  laws  of  that  kingdom ;  hut,  mm\  be 

ilbth  make  an  alterationi  the  ancient  laws  of  that  Idfi^ 

dom  remain:    But  if  a  Kmg  hath  a  kingdom  17 
«  cent,  there,  feeing  !>y  the  laws  of  the  ^g(k>cn,  he 
«  doth  iiilicrit  the  kingdom,  he  cannot  change  the  lavs 
«  of  himlelf  vviiliuut    confcnt  of  parllairxnt.  (Plainir 

fpeaking  of  his  own  country  where  there  is  a  parli*- 

menr.") 

Alfo,  if  a  king  hath  a  kingdom  by  conniicrr,  Kini^ 
Hei:ry  the  fecond  had  Ireland,   after  iCiug  haJ 
**  given  to  them,  bc'ng  nnd  r  his  obedience  and  fiibkr- 
**  tion,  the  laws  of  England  for  t  iie  government  of  their 
native  country^  no  fucceeding  King  coukl  alter  the  fiooc 
without  p.iriiament.  <  Which  is  very  juiVy  and  it  wmt 
[  745  ]  «  farily  includes  that*  Ring  J^kn  himlelf  coukl  not  Aer 
«  the  grant  of  the  laws  of  England,** 

licfKies  this,  the  authority  of  two  great  names  bas  been 
cited,  who  to<  k  the  pro]^cluion  for  t^r.^ntetl.    Ar>ci  ihougk 
opinions  of  crunft!,  wl.tthcr  acting  cfiiciiilly  in  a  pablic 
,  chrrgc  or  in  private,  arc  not  propcj  ly  aiii'mrltv  to  founJ  a 

derilit.n,  yet  1  cite  them  ; — not  tc  cltablilh  io  clcr.r  a  point, 
bi:t  to  ihtw  ttv.\t  when  it  has  been  matter  of  legal  er.<]uiry 
t]ie  anfwcr  it  Ii:^s  received,  by  gentlemen  of  eoiiocal  ch>- 
rinfter  and  abilities  in  the  profe0]on,  haibeoi  immedisit 
and  without  heiitatiofi^  and  conformabte  thde  fn^ 
ciplcs.  .  I 
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In  1722,  the  aflJaniWy  of  Jamaica  refitfing  the  ufual  fup-  Tbeoptnian 

plies,  it  Was  referred  to  Sir  Pknlip  Tcrke  ani  5ir  Clfm^nt  ""^^^^^^^^ 
i^9rge^  what  w.ii  lu  oc  Juac  u  Lucy  Ihould  pcrdit  iu  their  sir  clement 
reiu/al,  wor^  in 

with  rtfpcd  to  j»aiak^ 

Thr.r  anfwer  is — that  if  Jamaica  was  fllll  to  be  con- 
"  liJ'jrcd  as  a  con«ji;cred  country,  the  King  had  a  right 
**  to  by  taxes  upon  tne  inhabitants  ;  but  if  it  was  to  be 
"  coaudered  in  the.  fame  light  as  the  other  colonies,  no 
*^  tax  co^ld  be  impoicd  upcx^  the  inhabitants,  but  hf  an 
^*  affcmbly  of  the  lilandy  or  by  an  a£t  of  parliament*'' 

The  diltin£)tbn  in  law  between  a  conquered  country  and 
tcpkmy  they  held  to  he  clear  and  indUputable ;  whether, 
H  to  the  cafe  before  them  of  j  .:  .naka»  tlut  Ifland  remained 
I  conqiieft  or  was  made  a  colony  they  had  not  examined. 
I    I  have,  u;>ori  former  occalions,  traced  the  comtitiitiou  of  ^^f^^^J 
Jimaica  as  fur  as  there  are  books  or  papers  ]ii  the  olhces :  ^„|^.K-^.t,^ 
1  cannot  find  any  Spanlar J  remained  upon  the  idand  fo  late 
9  the  reft  oration  ;  if  any,  they  were  few. 

A  gentleman y  to  whom  1  put  th;:  qucltlon  on  one  of  the 
^guments  in  tliis  caufe,  faid  he  knew  of  no  k>paniih  ilave 
of  the  white  inhabitants  of  Jamaica ;  but  there  were  amongft 
|lhe  negroes. 

The  Klng»  I  mean  CharUs  the  fecond,  after  the  refiora-^  OHnnal 
iDD  hiTited  fettlers  by  prodamatbn,  promiling  chem  his  ^f"^*'"^,""" 
Hesmpointed  at  firft  a  governor  and  council     L  ja-^ 
inly ;  afterwards  he  granted  a  comnumon  to  the  governor  maicm. 

Lq  call  an  alTembly. 

!•  The  coiiilitLitii)!!       every  province  imtneaiately  under 

the  Ki'nc^  hns  arifen  in  tiie  fLrnie  manner  ;  not  by  the  grants, 

but  by  the  comniilTion  fubfcquent  to  call  an  allenibly.  And 

tJierefor*:  all  the  Spaniards  having  left  the  illaad,  or  having 

ken  killed  or  driven  out  of  it,  the  tirit  fettling  was  by  an 

Errglilh  colony»  who  under  the  authority  of  the  King 

ihnled  a  vacant  ifland,  belonging  to  him  in  right  of  his  [  'j^iS  j 

{BNEwn* 

Ihe  like  is  the  cafe  of  the  iflands  of  St.  Helena  and  St. 
JoWs,  mentioned  b^  Mr.'  Attorney-General* 

A  maxim  of  conflitntional  law  with  aU  the  judges  m  Ca!^ 
tw/s  cafe,  and  two  fuch  men  in  modern  times  as  Sir  Philip 
JVir  and  Sir  Clement  JVorge,  I  ta'r:c  it  fur  granted  will  ac- 
quire (bme  authority,  even  it  tliere  were  any  thin^  v,  Iiich 
fsberwife  made  it  doubtful  \  but  on  the  contrary  no  book, 

£  c  e  2  no 
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BO  faying  of  a  judge,  no  not  even  an  opiiuoft  of  atrr  oonfd 
public  or  private,  has  been  cited  |  no  inftanlbe  is  to  be 

fouiui  ill  any  period  of  our  liiftory  where  it  was  cwtr 
qucftioned. 

Opinion  on      Tlie  coiinRl  for  the  plaiziliii'  unJoubtcJIy  laboured  this 
tbe  liccood  poj^  from  a  Uiifidence  what  might  be  our  opiaion  on  tk 
fecofid. 

Bat  upon  full  conrKlcration  \tc  arc  all  of  opinion  that  be- 
fore the  20th  of  July,  1 764,  thf  King  had  precluded  hiift- 
fclf  froni  an  cxerclfc  of  the  legiflntirc  authority  fay  virtue 
6f  his  prerogative)  which  he  had  before  over  die  ifbnd  ui 
Grenada. 

The  Mk  and  material  inftniment  b  the  prochnnatfoll  of 
fhe  7th  of  October  1763.    Sec  what  it  is  that  the  Ktog 

fays,  and  v.'ith  what  view  he  fays  it;  how  aiul  to  wliat  he 
engages  hinifcif  and  pledges  his  word,  "  \vhcrcd*J  it  vr.\[ 
**  f»reatlv  contribute  to  the  fpcedy  ffttllng  our  faid  new 
^yni'rnirrnt^,   th:it  onr  lovitifr   fuSux^ti,  fliouid  be  lE- 
<»  formed  of  otir  paternal  care  for  the  Icciirity  of  thr  librr- 
ties  and  properties  of  thofc  who  are  and  lliall  beconie 
inhabitants  thereof  5  we  have  thought  fit  to  pubiiihanii 
declare  by  this  tiur  proclamation^  that  we  h;ive  in  the 
letters  patent  uftdtrr  our  great  feal  of  Great  Britain^  bf 
which  the  faid  goveminents  are  con(Htuted>  givtoex* 
«^  prefs  power  and  direAion  to  our  governors  of  our  6kl 
<«  colonies  rcfpc^Vtvcly,  that,  fo  fboti  as  the  fhte  and 
circunift '.nces  of  ouv  faid  colonies  will  .i.li.kit  thereof^ 
lu.ill  with  the  advice  /.nd  cnnlcnt  of  the  member? 
01  our  cov.!!cil  lummon  and  call  geneml  afiemblies  (ani 
t!i*!i  follow  tiie  diretUons  for  that  piirpofo.)    And  to 
•*  wiiat  end  ?    To  make,  conftiruic  and  ordain  law 5,  iia- 
**  tutcs,  and  ordinances,  for  the  public  peace,  welfare  niU 
•«  good  c!  «' :r  faid  colonies  (of  which  this  of  Grenailais 
.**  one)  and  of  thr:  people  and  inlv.ibirants  thereof,  as 
a5  may  be  agreeable  to  the  laws  of  Engtand." 
With  what  vkxr  is  the  promift  reciting  the  commifi 
a^ually  given  ?  To  invite  fcttlers  j  to  invite  fubjefb.  Wlf  ? 
The  reafbn  h  given.    They  may  tWnk  their  liberties  ^ 
properties  more  fccurc  when  they  have  .1  ie^ifiativc  jlleniblr. 
The  go^trnor  and  council  depending  on  the  King  he  ca.» 
recall  I  hem  at     ai'ure,  and  give  a  new  frame  to  fhe  coc- 
C  747  3  ^'^ition  ;  hit  n-t  io  of  the  other  which  has  a  nc^:.:i\'C  oa 
iliofc  paru  of  the  legiilature  which  depciul  oa  the  Kjd^. 
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iTherefore  i&at  affimnce  u  given  thm  for  the  ftcmtf  ^  -  * 
of  their  liberties  and  j^ypaties,  and  with  a  viev  to  invite 
ttim  to  go  aod  fettle  tbqT  after  this  proclaination  diat 
«flived  them  of  the  oox^itutioii  mder  Vhich  they  vere  to 
live. 

The  nc»t  aft  is  of  eke  idth  of  March  1764,  which,  The  aCih 
the  conftitution  having  been  eftaWiihcd '  by  proclamation>  f^^^ 
■invites  fiirthcr,  luch  w  Jhall  be  difpolcd  to  come  and  pur- 
chnfe,  to  live  under  the  conftitution.  It  ftntes  certain  terms 
and  conditions  on  which  -the  allotments  wjrj  to  be  tuken, 
cftablilhed  with  a  view  to  permanent  colon i/uiiun  and  the 
increafe  and  cultivi'tion  of  the  new  IcttlcmCiit. 

In  iarther  conhrmation,  on  the  29th  of  April  I  7<^4,  parent  of 
thre^  months  before  the  impoll  in  qucllion  was  inipolcd,  tl»e  9th  of 
there  is  an  actual  commifiion  to  Governor  MjIvHIc,  to  call  -^^^^ 
an  aiTembly  as  Ibon  as  the  flat^  and  circnmfliiiccs  of  the 
ifland  jhoiild  admit. —  You  will  obllrvc  i:^.  the  piroclamatioii 
.there  is  no  legillatur j  rtfcrvcj  to  be  excrcikd  by  the  King, 
or  by  the  governor  and  council  under  his  autlmrity,  or  in 
any  other  method  or  nutf&ner  until  the  aflembly  fhoidd  be 
paUed :    The  promiie  imports  the  contrary ;   for  whatever 
«3Dllftni£lipn  is  tb  be  put  upon  it,  (which  perhiips  it  may  be 
fvjaewhat  difficult  «o  furfue  through  all  the  c^es  to  which 
it  may  be  applied)  It  apparently  confiders  laws  then  in  being 
4a  the  iflandf  and  to  be  adminidered  by  courts  of  juftice^ 
not  an  interpoiition  of  le^iilature  authority  between  tiie  time 
of  the  promife  and  of  calling  the  aflembly. 

It  does  not  appear  Goom  the.%eclad  verdift  when  the  fir  ft 
afiembiy  was  called  %  it  muft  have  been  in  about  a  year  at 
fartheft  from  the  govetnor'^  arrivial,  for  the  jury  ^nd  he 
arrived  in  December  1 764,  and  that  an  aflembly  was  held 
aboi^t  the;  btter  end  -of  the  yctU*  1 765.  So  that  theie  a|H 
pears  to  have  been  nothini;  in  the  ftatt  and  circunulan90s 
4d  4lifi  ifland  to  pnevdot  calling  tm  aflembly,. 
,* :  "We  therefore  think  by  the  two  prodamatiora^and  tfte 
^onvnilhon  to  Go^ern<»r  Mtlviile^  the  King  had  jn»- 
Mir.  li  it.'ly  and  irrcvoc.ibly  granted  to  ail  who  di<l  or  Ihonld 
Juhal)ii,  or  v.iuj  ii.iJ.  or  ihonld  have  prs;p.nty  in  liie  of 
Gn:nacla — in  general  to  all  whom  it  nwy  concern — tiiat  the 
^fijborJiiiaU'  iej^.'tlation  over  the  iiLuul  lliouid  be  cxercii'dl 
_by  tlie  alTc  nbiy  with  the  gov<*rnor  and  C(,M?ricil,  in  like  nwn- 
jicr  as  iij  the  olhcr  prov;n:je;i  un^lcr  tjic  Kmg.  ' 

And  tlierc;£ore,  thoi'^^h  the  ri^u  of  the  Kinj  to  hii«c 
I;:vi£d  toXvS  on  a  corii|ucred  country^  lubjc^t  u>  imn  in 
I  rik»ht 
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[  748  ]  right  of  his  cratwn,  was  good,  and  the  duty  rcafonabk, 
equitable  and  expedient,  and  acccrdina  to  the  finding  of 
the  verdi^  paid  in  Barbadoes,  and  all  the  other  I^aeward 
iflands  ;  yet  by  the  in^Jvertcftcy  of  the  King's  fervants  in 
the  order  in  which  the  feveral  inftrumcnts  pafTed  the  officCi 

.  (ftrf  Jthc  patent  of  the  2oth  of  July  1 764,  for  rainr.g  the 
impoft  ftated  fhould  have  been  firft)  the  order  is  tin-erted^ 

'  and  the  Ud  we  think  contrary  to  and  a  violation  of  the  firft  i 
and  therefore  void. 

How  proper  foever  the  thing  may  be  relpeftiug  the  ob- 
ject of  thefe  letters  patent,  it  can  only  now  be  done-  (to  ofc 
the  words  of  Sir  Phiiip  Torke  and  Sh^  Clenunt  Worgi)  by 
M  a£k  of  aflembly  of  the  ifbuidf  or  by  the  parfiamem  df 
«  Great  Britam.'* 

The  confequence  Is  Judgment  for  the  Plamtiff. 
[Note,  I  hive  here  again  the  pleafure  of  rctummg  my 
thanks  to  Mr.  AUcyuey  by  whom  I  have  been  fin'o^ireil  with 
the  c(?;>v  of  the  ipccial  vcrJicl  in  this  rCinuikablc  \.:.\Az.  I 
have  ahb  ufed  fome  mniciials  largely  witl\  virich  I  hare 
been  obH?»fil  in  the  lliit  day's  argument  j  live  crowd  beins 
then  lb  prcat  that  I  was  hindered  in  taking  n*^»t('s  of  put 
own;  aiid  for  the  iame  rcafon  I  have  uicd  the  lihcnv  in 
the  judgrrx'tit  of  lupph  -ng  wh«t  I  found  im|>crfc<^t  or  nul- 
takcn  in  my  oavu  notes  m  feveral  places,  from  a  printed  note 
of  it  wiiich  has  been  puhlifiied  ;  and  correcting  that  in  ibasQ 
places  where  1  foimd  it  miltakcn.J 

'     Habeas  Corpus, 

• '  »  .  Bltflets  Cafe. 

•  •  •  "  ♦ 

ON  a  return  to  an  haVmt  t9rpus  \Stwd  at  the  liitt  of  tte 
father  of  the  child. 
Caufr  was  Ihcwn  that  the  detaint]^  of  the  child  was  ^ 
t&e  cletire  of  herfelf  '^ho  was  about  itx  years  old,  and  with 
-the  mother  who  lived  feparate  from  her  hulband.  At 
cltaQftbers  l|efore  Mr*  Jnftice  Afion^lht  father  infifted  up- 
on the  child's  being  delivered  up  to  him  or  he  would  takebcr 

•  by  fiirce.  The  judge  on  this  told  him  he  would  commit  liiok 
It  appeared  that  the  huiljand  was  become  a  bankrvpt,  and 
thattheinother  was  forced  to  live  fep^rate  from  him  on  ac- 
count of  ill  treatment :  And  that  the  child  was  iikei V  to  r?* 
:oei^e  an  improper  education  with  her  fuihcr, 

i'^dl  ui'cd* 

J  ■  «i  Lord 
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•   Lord  M  msjield— The  coprtj  if  the  piirtles  arc  agreed^  - 
will  make  no  detcnnination. 

if  the  parties  arc  dij'igrecd,  the  court  will  do  what  fhall  [  749  ] 
;ippear  bcft  for  the  child  ;  fix  on  a  boarding  ichool  and  the  The  power 
court  will  have  no  ohjciftion:  Let  the  child  in  the  mean 
time  (lay,  fo  chat  the-  rule  may  be  mado  Willi  the  concur-  cmft^y  of 
pence  of  the  family.  a  cluid 

The  natural  right  is  with  the  father  ;  but  it  the  father  is  ^^rought  be 
a  bankrupt,  if  he  contributed  nothing  for  the  child  or  la-  ^urt  if'ihc 
inUy,  and  d  he  be  improper,  for  Aioh  condu^  as  was  fug*  th«  fiuniiy 
geded  at  the  JudgVt  ^lambcrs^  the  court  will  not  thhik  it*  difagree 
right  tliat  the  chUd  Ihould  be  with  him.  •  ^    =*^S"V'"'  a 

*    ■  '  -  ■  'the  child 

be  not  of  yfcm  of  ^tmtOSat^iot  lidilltk'MHttbttoMrf  ;  if  the  father  appear  on  dr- 
<ntP»Ui»<c»  imprnp^  to  b4  ]jMmiitfced  to  take  the  diUd. 

[It  appeared  to  be  licld  in  a  late  remarkable  caufc  of  G*J^, 
fard  and  G  'jfard  before  the  Lord  Chiincellur^  tiiat  the  pa-* 
tci  n  .l  authority  as  to  its  c!vH  forte  was  founded  in  nature* 
the  care  prefumed  wl^chhcwou^  tr.ke  for  tbc  educati- 
on of  .the  child;  but^if  Jie  would  not{Mnovide  for  its  fupport^ 
Ke  abandoned  his  right  to  the  cullody  of  the  child's  jfi^ripfflfeit 
er  if  be  would  educate  it  in  ^  manner  forbidden  by  the 
of  the  ftate,  the  public  right  of  the  commutii;y  to  fupcrint^ 
tpnd  the  edueatioi])  of'  its.  members^  and  dil  aUow  what  for 
its  own  iecurity  and  welfare  it  Uionld,  fte  t^ood  to  difallow^^ 
went  beyond  tlie  right  .and  authority  of  th^  father.*'  And 
thi."^  p«rh?;>s,  is  the  meaning  of  th;it  pada^e  in  the  famou? 
cpiilic  of  Hruttis  to  t^tcerv,  *•  Std  dcminum  n<  parcntan 
•*  quuh  m  itinjores  nojlri  z  'Jiurtiftt  «^'»** 

Th'U  tlv  power  of  w  r.uhcr  over  a  child,  however  djfpo- 
tic  ihc  l.i\v  alluwi  u  a  to  hi:  in  oilier  rcrpe<Ils  as  to  tiifeiiild 
itfelf,  was  yot  fv.bnrdin.ue  to  tl  c  [.ov.cr  and  ctn.llitNtion 
of  tiic  ilatc,  lb  as  liot  to  juuij'y  any  tiling  Lyutiu  nm^ubH^. 

irpon  tliis  coiiftriiction,  I  think  the  argunicnt  drawn 
froin  ihis  very  pallhire  to  prove  tlioic  epifilcb  not  getiuinc 
V  ill  have  little  weight.] 

Dow  on  deoriife  of  Davy. 

SFC^^ND  of  Nv)v<  inber  1767,  after  feveral  ]>ccu* 
niary  legacies  and  real  deuifiSy  tlie  following  rcfiduary 
duufc. 

All 

*  lluUum  jua  privatum  jvri  publico  poteft  derogare. 
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AH  the  reft  ai^  refidue  I  give,  ^enie»  and  bequeath  to 

my  brother  W,  JD.  his  heirs,  cxecutorSand  alBgns^' accord 

ing  to  the  nature  of  their  rcfpeftivc  eftatesi 

Admittance  iix  fee  to  a  copyholU  cAatc  ftirrender,  to  the 
intents  and  purpofcs  which  he  the  laid  IV.  D.  ll.onld  by 
his  \A\  will  «i*d  icllament  direct,  limit  nui  .1001  ii.t.  Ad- 
mittance to  a  piece  of  tvailc,  wiucii  lie  lurrc^iuori  in  tiie 
fame  niariiier.      '  "  - 

Codicil  attefted  by  three  wit neflcs* 

Dcvilc  of  annuity  to  Mrs.  C.  D,  widow  of  his  late  i>i*>- 
thcr,  to  commeoce  from  th^  legal  digr  of  paj^mem  after  htt 
deceafe. 

Houfc  at  H.  and  furniture.  And  I  do  mtify  and  c  n- 
firm  all  the  devifes  and  bequcfis  vhich  1  have  made  ia  my 
laft  will  and  tcftaniont^  except  what  1  have  hereby  ahered  \ 
and  1  do  direck  that  it  may  be  annexed  and  taken  as  a  codi- 
eil  to  my  will.  He  had  no  copyhold  hinds  ^t  the  making  of 
the  will,  but  had  at  tiie  codkH. 
«  Whether  the  copyholds  pafs  ? 

-  It  was  argued,  that  if  thefc  had  been  ptrchafcd  ante- 
aedently,  no  doiibt  the  rcixdaary  devife  would  have  paficd 
them. 

9  Mtld.  96,  A  copyhold  wiH  pals  oiider  a  devHe  of  aH 
the  te(lat6r*3  k'eal  eftate. 

Whether  the'codicil  meant  real  and  peri^at  dflatCi  {q  as 
to  pafs  thcfe  copyholds  ?  . 

'  The  execution  of  the  eodicH  is-  a  reptibiicatTon  by  re- 
ference,  and  operates  as  if  he  had  made  it  a  will  of  that 
date. 

He  con6rms/  and  ratifies  his  former  will  m  a!l  refpe£h 
nftt  altered  by  the  codicil,  and  'he  has  not  altered  it  with 
ftipc«5l  to  the  copyhold  eftatcfs. 

Cafes  to  prove  ihis  not  n  revocation — H^rllr:^  and  IL^y.j:g 
^Thc  teiluiOr  ex|>reilt5  a  legacy  ^ivcn  to  the  poor  of  Rei.« 
ham, 

T!ic  cafe  of  Poller  and  Poiirr  was  cited. 

Codicil  not  dated,  but  it  appeared  to  be  four  or  five  days 
hcfore  h-s  death. 

I  AVz.  43 B.  and  Sir  *john  Strange  qnoted  ;  this  co^.^icil 
amounts  to  a  republication  ;  the  codicil  bcin^  Inuonc-il,  ind 
the  attert.:r?on  uctordin;^  to  tlie  llatutc.  No  precit'e  form  is 
neceilsry :  But  ^"hcn  he  rdtc-rs  pnrt  nnd  connmis  the  rdt, 
this  flhiil  bp  good  as  to  t^hat  he  appears  twx  to  have  ^haisgcd 
his  intent. 

So  Lord  Nertbingtou  appears  to  have  hekU 

.  •  'In 
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lathecaleof  Joi  kfon        HitrUck^  in  chancery  there  was  £  75 1  3 
a  will.   Marriage  comcndod^as  a  revocation.  iCodicU 
tcrvraiti^. 

The  Chancellor  decreed  the  codicil  was  a  republicatioi^ 
and  would  p;iis  after  purchaitd  lamU. 

The  codicil  here  being  made  part  of  the  willy  the  will 
is  part  of  the  codicil,  and  tia;refore  iufiiciciit  to  clifaliliiK 
the  rebtion. 

The  will  *H  very  ihardy  fiated,  coilf  the  refiJuarj 
daule*  '  ^ 

Lord  Mamfi'ld^AttY  thing  particular  bt  die  (imneil* 
dcr? 

Nothing  at  alK 

It  was  argued  on  tho  other  handy  that  the  e(hte  go^  to 
the  heir  at  law.  If  the  devifor  had  no  copyhold  eitate  at 
the  time,  and  could  liave  none  in  contemplation  therefore 
by  the  will  wlicn  it  was  made,  he  coaM  have  no  intcr;tlon  to 
paft  ^::y  opyhold  cilatu;  aU';r,  lie  piircharc^  aii  i  Hirren- 
ders  to  Inch  uies,  intcnLs  and  n.jr[)t  ll^  as  liC  lhall  li.r.ii  ...id 
appoint,  witli  a  ratiiication  ot  aii  dcviics  and  rc4ueui»  but 
what  he  fh.ili  alter. 

It  is  contended  that  the  eilate  pftiTes  in  the  codicil  by  re- 
ference to  the  will. 

Your  Lord  (hip  miift  be  clear  of  the  intent  to  pal*  theoif 
and  the  legal  manner  of  p<Tfnrming  it. 

Is  this  intent  clear     Dai  on  the  derails  of  Harris  againil; 
Cutler,    Surrender  to  fuch  iifes  as  he  rtiould  declare  ;  de- 
termined that  the  lands  will  not  pafs.    And  in  the  cafe  of 
Jhifli'ig  and  ll^lingy  the  words  being  ♦*  Ucclared^  and  to 
**  declared,"  your  Lord  (hip  determined  upon  the  wv>rd 

declared''  drat  the  eftatc  fhould  go  according  to  the  dc- 
vifc  .il ready  made. 

Not  a  word  of  that  kind  here  ;  or  any  words  in  a  will,  by 
which  it  appears  the  teftator  had  an  intention  to  pafs  copy- 
hold lands. 

The  general  deviie  of  lands  might  have  paiTed  copyholds. 
With  reference  to  the  circumftances  of  his  eflate  at  the  time 
of  making  the  will ;  but  at  the  time  in  this  cafe  he  had  non(; 
to  pais. 

As  to  the  codicil,  what  is  there  that  (hows  any  defign 
about  deviiing'the  copyhold  lands  }  He  alters  in  fome  rcf^ 
pc^,.  and  as  to  the  reil  ratifies  and  confirms;  then  he 
leaves  his  wtU  as  to  the  reft.  He  gives  it  no  now  e  il^^L^,  it 
ft;mds  as  it  did  before  5  and  can  pals  no  copy  held  lands,  be- 
i;.giiC  liicy  did  not        tiicn.    Aiid  liC  iioi  liot  cv^n  cik-d  ?J'y  - 


t     
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£  )52  }  intern  that  any  thing  (hould  pais  which  could  not  vrhai  die 

will  was  made,  but  the  contiify. 

There  is  nothings .  then^  that  takes  from  the  hdr  at 

hiw. 

Lord  Miinsfield^Tyvl  yon  loc^  into  the  cafe  of  Atcherk^ 
and  f^£t/i9n?  i  A  Tf^,  703. 

I  ratify  and  confirm  my  wHlj  except  ill  alteratiofis.* 
This  ¥ras  held  a  repttblication. 

.  Lord  Z/tf.//,lvV/— -This  is  a  repablicatioa  by  the  ftattitc 
The  codicil  being  fubfcribed  by  three  witncfles  that  r^ic  is 
decifivc:  And  the  will  f|x>ke  by  the  republication  as  if  it 
fpoke  at  th?  dr.fj  of  the  codiciU  No  duaUt  bai  il^c  copy- 
hold Uvhiy  will  pals, 

Mr.  Jiniicc  ^^r:/»  cit-cJ  Cu;nni» 

ON  a  mot'^n  to  fet  aR  Jv*  a  writ  of  pofiTrlTIon,  2nd  fori 
fi:-ns  cx:ciitC'J,  pending  a  v/rit  of  error.    The  writ 
is  wo  juperfed^asy  unlcis  bail  be  put  in  within  four  days* 

Felony, 

WHERE  the  party  efc^jpes  into  another  coimnr,  and 
the  go  )tls  ate  jfounJi  the  jultices  of  the  county 
where  the  goods  ure  found  may  commit  in  order  to  xtlA  ua 
tho county  where  the  goods  were  found* 

Vide  24  G.  2.    55:    And  i^idc  13  Cr.  3.  r.  3 1./  4. 
Vide  2  Ss*  3  Ed.  6.  e.  24. 

Ijord  Alufi  juid  oljferved,  if  a  capital  offence  is  conim't- 
tcd  in  the  colonies,  IrelauJ,  or  ScotLivi,  the  court  w:Il 
fend  them  b:v:k,  and  not  fuftcr  tlu-ra  ;u  ti  .c.;  here.  A:;d 
his  jA)rth!iip  fa !d  there  va>  a  (.ife  in  mr*.in!Ti-,  I 

fuppolc  the  cat'e  l  S!r.  64^;.  M,  12  G.  Shtl/l!:^  \.  r 
for  lelzing  an  houfe  in  the  Eaft  IndicSj  which  it  Wii  iiciJ, 
being  local,  could  n^t  be  tried  here, 

I  753  ]  Smith^s  Cafe. 

Smith  V.  DenniSj^  6r  Dennifon. 

AC  T  T  O  N  for  money  had  and  received.    Spe-cU!  %tr* 
didt  found  at  the  allizjs.  Aiting  that  the  ucfcudaot 
IS  poiVmailer  of  the  town  of  Hungmbrdj  and  that  the 

pLiincif 
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pl^IntiJ  is  a  refident  in  the  fald  town.    And  that  in  the 
i'aid  town  there  has  been  a  poft-office  for  the  conveyance  of 
letters  cVcr  fincc  and  kmg  before  the  ftatute  of  Queen  yJ^me, 
And  that  the  rdidcnts  in  the  faid  town  paid  for  the  delivery 
of  letters  at  their  hoafesa  penny',  over  and  above  the  rate  of 
poftage>  for  each  Itttcr  fo  delivered.    And  that  thb  had' 
been  piiid  by  all  the  inhabitants  of  the  town,  except  one 
f.imiljy  who  refufed  to  pay,  and,  after  five  yearai  refufali 
iiad  the  letters  delivered  without  payment  of  the  fald  addi*  ' 
tional  penny.    And  the  jury  find  that  the  faid  petlny,  over 
and  above  the  rate  of  poil^»  uled  not  formerly  to  be  paid* 
but  the  letters  were  delivered  gratis*  .  And  that  the  faid  de- 
mand of  an  additional  penny  was  introduced  on  a  chauge  of 
poft-mafters. 

And  that  the  plaintiflThad  a  letter  delivered  at  his  houfc^ 

and  the  additional  (icnny,  as  aforefaid  demanded  by  the  de- 
fendant, over  and  above  the  r.itc  of  pollage,  which  he  rc» 
ful'cd  to  pay;  whercn[K)n  the  dffrnJaiiL  icuiild  to  deliver 
the  kucr,  until  tUc  plunii'.T  jhoiilJ  have  paiJ  the  iaiJ  pen- 
ny, M'hich  the  faid  plaint itt' did  akcruMfdb,  u^)  )a  the  delen* 
<].i!\t*s  (Viu  demand.  And  tlut  the  fame  is  the  money  for, 
which  the  action  is  brouglit. 

And  tlie  jury  f.irther  ii«i<l,  that  the  defendant  dcfcrved 
the  faid  penny,  a^^  a  rcafonahlc  recomp ^nfe  for  the  delivery  '  * 
of  the  faid  letter,  unlefs  he  were  tx)iuul  t.)  deliver  liie  fa'^ie 
to  the  plaintitF,  fo  rdidcnt  in  Hnngcrford,  at  his  houle 
within  the  faid  town  of  Hnimt^rford,  irratis.  But  whether 
he  were  bound  fo  as  above  by  the  piaintitF  in  his  plea  al- 
ledged  they  fubmit  tg  the  court,  and  conduJc  in  the  ufual 
form. 

The  ftatutes  relative  to  the  poftH>f]ice  were  cited,  whlcli 
arc  principally  12  Car,  2,  r.  35,  anno  1660,  the  original 
tf^^aied  by  9  Anrw^  i,  10.  which  is  that  ftatote 
upon  which  the  cafe  principally  turns»  and  3  0'.  i.  c.  7, 
making  tiic  faid  (iatute  of  Queen  Anm  perpetual*  and  part 
of  a  general  fund  ;  and  4  G.  2u  r.  33.  which  was  relied  up** 
on  greatly  in  this  caufe. 

Objected  Agiainft  the  demaiid»  that  within  the  town  the 
poft-mafter  ought  to  deliver  gratis ;  and  there  will  be  no  ' 
obje^<m  fefultlng  firom  the  extent  of  the  townj  for  the 
larger  tr  is  the  mare  lettets  will  probably  arrivet  therevc-  [  754  ] 
pue  urili  encreaie,  and  with  it  the  profits  of  the  poft-maf* 
icr.. 

Argued  for  the  pla'ntiff — ^Th's  is  a  q-ie ftion  whether  the 
poft-mafter  is  bpund  to  deliver  letters  10  the  mhabilant'* 
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«f  a  pofi*Hmi  rdtdent  in  the  tomn,  witboat  mtf^  imtt- 

This  qneftioii  aauft  bedetenniiied  bf  a  vte«r'«f  tiK  tfitof 

parliament  relaiivc  to  the  fubjcct  taken  together,  f  • 

Letters  ou^t  certainly  not  to  be  iicuuied  iiii  ilic  ieeil 
paid. 

Phc  prrr^  iiioQs  concerning  the  ^enny  poit«o&cc  um&ntc 

the  \}'\on. 

HIU^s'^g'  ^^^^  poll-maft^  doss  wFiat  in  £imes*s  cafe*  it  is  cxpreiv 
^p  *  2149.  ^ckM  they  cannoc  do.  He  i»1m  bound  to  deliver  die 
Poflinaficr  Icttcr  accordfaig  to-  the  dircdtioaj  and  couftd  aac  maia  its 

tam  A  Ic'tcr  • 

> 

oci  demand 

of  auf  thii);^  for  the  deliver)'  <iX  ihc  faiaic  bcjonti  the      ol  f  orijiiiicnr. 

Lord  M^^jfi^L!  ro  the  courfcl  on  other  Hde  what 
ilo  \o;i  think  of  liie  jiidgmcnt  ot  the  Common  TIw  ki 
Iiroivn:.t^  and  GocdchlU^  upc^ii  rhr  ftencral  qncition  ?  S^irrlf 

k  was  Jccilive.  ikit  if  ttie  parties  are  didaik&ed  1  wiU  aoc 
exclude  them. 

The  poft-        ro^^  ^^^^  ^         ^^^1  ^ 

town  1%  itiii 

limit  of  P^^^c  of  dt'livery,  where  there  is 'a  town. 

delivery        if  the  gicat  cafe  Is  right  k  4S  decisive  \  for  ^lis  was  wktiin 

tmii.       the  town. 

And  he  demands  it  as  a  duly  \ '  wfatctf  in  AiruerV  cafe  it 
was  d(^erniine<l  he  coiiU  not  do :  No  mao  can  demaod  a 
dutv  whiiout  1:1  act  ot  \  :::\vr^r\tl 

Mr.  Juilice  Ajfan — 'Y\\ai  wi^iiin  the  poft-town  ttie  pnfr- 
iruiftcr  mult  deliver  :  For  tkat  othcrwilc  there  vrould  be  no 
limits;  !Tvn'it  rciuic  at  tl\c  next  houl'e.  The  irM'-nveni- 
eiice  wolIU  be  great  to  aMj  and  i  nrannoc  dUcover  the  tea- 
ion. 

Mr.  Juftkc  — That  the  cmirt  hit^.erto  had  aw>ided 
detemiilitog  iipoii'the  geticrai  q«eition :  Bat  that,  iwjwit 
came  hetbic  then,  he  could  inert  forbear  Ifrnng  there  was  bd 
doabt  Ujjion        ^nd  coiKiMed  with  (^s  breSireD. 
Ji»  DGMBNT  for  the  Plaintiff. 
r  ^  .  -  1      Note,  'I'he  cafe  of  ^rWatiigi^  and  G^M^  vas  4ii  Tri- 

Stoti:  .tiicl  Hitrris  was  alfo  mentioned,  which,  W  feen^s  I?y 
•    •      ^,  //T^t  H,4h'riyiv\  iinre,  n  i<>  -decide/l  on  th^  A^.\  ul  iiligc  of 
the  pUcc  rather  than  on  the  geaerai  rulC}  which  ziyc^n  to 
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* 

liave  be€n  now  firft  firttled  in  this  courts  conformably  to  the 
opinion  in  the  Common  Picas. 

Harringtoa  o  Cafe. 

TKRi^n.  bands  upon  ii  ?.iin';ng  contofV,  nayabk  at  dif- 
ferent dALcif  Viuh  warraiit  of  altoriicj  to  co»fefs  a 
judgment. 

Tiic  obligee,  to  whom  thne  brands  were  (^iven,  put  tbcLH 
iiUo  Mrs.  Harringfrn\  JiatiJ,  vvitliuut  ncitice  of  the  ilieg  il 
confiderailon  fur  wiiicii  they  were  given»  and  t\-ithout  its  ap- 
pearing Ihe  w?.s  an}'  w.iy  j»r!VT  to  the  Uid  iilega!  conrr-Kt. 
Whcrcu^v>n  liic  fweais,  in  her  ii'ti'J:ir:r»  th^r  ilij  wro- c 
the  defendant,  thccbligcr,  to  know  wii'*;hcr  It  w.is  agreeable 
to  him  (he  ihoiild  accept  tlic  laid  bonds,  and^  receiving  no 
anfv-er,  took  out  execution  upon  the  fauio. 

And  now,  a  motion  being  made  to  fet  alidc  judament  and 
exectttion,  and  that  the  bonds  might  be  deli? ered  to  the  dc- 
faidant,  as  being  void  by  the  ftatute  of  Queen  Anne, 

Lord  Mansfitid — It  is  true  this  has  been  decided  on  the  SeeurHlei 
^oundof  a  negociable  bill.  wp<^"  » 

kis  very  fevere :  And  i  don't  know  whether  it  docs  not  do 
»ote  han^  toan  innocent  peribn  than  good  againft  gammg.  '^^^^ 
But  fo  it  has  been  decided :  And  if  yoa  came  in  the  fbrnial  the  f-.anJk 
iray  we  would  not  alter.  '-^  ^. 

'  }  crion, 

without  privity,  void,  iho'  fur  a  bona  fideUcIit.* 

V.::  wli-^n  vcii  c^^v^^  for    favour,  wc  will  nnt  aniiit  it  a-  But  the 
gainlt  an  innocent  perK>u  i  and  if  Ihe  wrote  that  letter  Ihc  is 
innocent.  ^^Hnorrf- 

[  Ji*  L;aines  and  penalties  12  R.  2.  c,  6.  anm  13S8.    1 1  H.  iievc  upon 
4.  c.  4.^17      4.  r.  3.  motion. 

33  H.  8.  c.  9.  af!TiQ  1 54 1.  2  3  P.  v5*  M»  r.  9.  16 
Ciir.  2.  c,  7.  9.  A.'uie,  c,  14.  2  2.  r.  1?,.f,  9.  12  G. 
2.  r.  28.     13  G.  2.     19./  3,    18  G\  2.  t.  34.    25  G.  2. 

3^.   30  G.  2  ^.  24. J\  14.} 

Clarke  ^ij^/ij/?  Johnfon  and  Co.  ^  j 

THIS  was  upon  an  a£\ion  of  olTuvipfit  for  money  had 
and  received^  brought  by  the  plaintiff,  a  brewer>  to 
recover  a  (um  of  money,  againft  the  defendant,  keeper  pf  a 
lattery  office,  upon  the  fo!k>wing  cafe,  which  was  fettled 
before  hb  Lordmip  at  Guildhall,  by  counfel  on  both  fides,  a 
verdjft  being  found  Ibr  the  plaintiff,  under  his  Lordihip's 
direfUons,  for  459  pounds  four  ffalUings  and  four  pence. 

Cask. 

-;-'^--d  by  Co 
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C  A  8  B. 

Jf.  Wm  being  1  clerk  to  the  plaintltf,  a  !lre^^'c^,  an  J  re- 
ceiving money  from  the  pbintid  's  cuftoiners  to  uic,  and 
aifo  negociahle  notes,  in  the  ordinary  courle  of  the  plain* 
tiff's  trsKle,  for  the  ufe  of  the  plamtiif»  paid  ieraral  fnms, 
(afcertained  in  the  verdidt)  and  amomittng  in  the  whok  to 
459I.  4$.  4d.  tothedefendanty  upon  chances  of  the  coming 
np  of  tickets  in  the  ftate  lottery  of  the  year  i772»  contrary 
to  theii£t  of  parliament  of  the  faid  year.  Tlie  ptainddThais 
given  a  releafe  to  his  cterk>  and  to  the  fureties  of  the  derk, 
for  the  faid  money,  no  part  of  which  has  come  to  the  plain* 
titTs  ufc,  but  the  iiime  is  detained  by  the  defendant,  and  not 
letnrned  upon  demand/* 

'l  lic  qucltionii,  lit.  Whether  tlie plaint iU' had  a  right  to 
recover  ? 

2<il5^,  Whether  the  wit nefs  is  adm'irihle  ? 

It  \>as  wontentlecl  tliat,  lo  jultiiy  as^ainli  the  plnintitr,  in 
7rc\  action  for  money  had  and  rccci\  cd,  iitv)ii  ;in  inij^rrcd  cou- 
ti  aci  to  return,  you  nmft  Ihcw  the  uioncy  was  the  pLiintitTs 
^  property,  and  tirat  it  came  into  the  haud:>  of  the  dcktidant, 
In  A  goiKl  right ;  and  that  he  has  a  belter  title  to  keep  it  than 
the  piaintili  has  to  take  it  back. 

12  G.  3. 

Ccntra(^\  upon  the  diance  of  tickets  coniiog  up  declared 
null  and  void. 

That  the  defendant  had  it  by  no  title. 

He  had  it  cxprcfsly  againfl  the  law,  which  forbade  to  re- 
ceive the  money,  and  exprcisly  punilhed  by  penalty. 
C  7J7  1      The  defendant's  claim  can*i  well  hold. 

The  plaintiff's  claim  agninll  them  is  a  fair  and  hcmeft 
claimi  and  he  has  a  right  to  hold* 

As  to  tl^  witncis. 

An  objedion  to  credit  to  be  left  to  a  jnrf  . 

The  plaintiff's  calling  of  him  wasneceflary:  And  he  had  a 
Hght  to  call  him,  as  hankers  their  clerks,  to  prove  a  mifhke 
in  payment,  though  the  clerk  reijponiible. 

^ti  tan^  informer  againft  EUyhn* 

As  to  the  objection  that  this  witnds  is  not  admiffibk,  be* 
canfe  partlceps  crimms^  in  fome  ca&npartu^es  crtmms  are  ad* 
mi0ible. 

A  man  may  fliew  his  own  turpitude.    Totniins  and  Barnett, 

Lefides,  the  defendants  have  performed  their  agreement : 
they  inlurcJ  chr.p.cjs  of  coinln;i;  up  j  ihc  object  o£  the 

iuiiu'aiice    toinplcie,  aiiu  iur  cvcu"  uuiii.  wiiii. 

Lord 

/ 
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'  Ix>nl  Mansfield^ThzX  caie  of  TomUni  and  Barneti  has 
been  a  thoufand  ttmcs  denied/ 

^Ir.  BulU'r — A  man  infuresa  fliip,  and,  fuppofing  it  to  be 
loft,  pavFi.  The  Ih:;'  not  loft;  he  ftiall  recover  noon  an  affmitjA- 
Tjiit  il  a  ir.nn  give  nion-^^y  to  bribe,  and  tiic  .^r  jnt  bribe's,  V\z 
ih^il  not  recover:  Tor  lie  <T;ive  it  fur  u:i  iibgil  purpui'e ; 
he  parted  with  it.  Volntti  non  jit  mjuria.  Ex  jnaLju  io  hqji  vrltur 
cofjtrocliu.  If  any  caic  they  fhould  have  h^xi  irover  upon 
tort  'y  for  thcr*?  wa*  no  contra<rt  to  grounil  an  ajjinnljtt. 

L  ml  Alansjicid — There wus  a  cafe wherctlie  perlbnwhohad 
taken  the  oath  againft  brihery  was  called  to  prove  the  bribe. 

Thisisi'i  aft  on  to  r^ovcr  4J9I.  45,  4J.  npo'i  rjfumpjtt, 
y.  ly,  t  iv^ik  to  maKtr,  received  cafb  ind  negociublc  bj!!3 
to  his  matter  s  ufe,  and,  v/ithout  the  kuuwiedge  of  ids  mai^ 
t(.r,  laid  them  out  in  lottery  tickets. 

The  ViEX  prohibits  iJic  thing,  iniikb  a  penalty  for  the  doing 
of  it,  andd  rcb'rci  ail  acts  to  the  contrary  null  and  void. 

TIic  jury  Mnd  a  verdidt  iiibjcdt  to  the  opinion  of  the  court  C  75^  ] 
whether      wiis  admiftible. 

He  W.1S  leleai'ed  both  by  his  n^afterand  his  furetic-s. 

But  at  large  the  general  qttedion  is»  Whether  the  plain- 
tlft'  can  recover  upon  tliis  evidence^  or  upon  any  in  this  cafe  ? 

I  know  no  rule  that  a  inan  who  fays  ibmething  that  b  not 
proper  of  himfelfi  is  not  to  be  heard  where  he  goes  to  prove 
any  material  turpitude  in  another.  The  rule  mn  tj}  audirn^ 
dus  iSy  the  jury  will  not  credit  him  eafily :  There  can  no 
Wronger  cafe  than  the  man  who  had  taken  the  oath  againil  ' 
bribery  admitted  to  fwear  the  bribe  he  had  fworn  againft* 

11m  is  hi  the  nature  of  conditio  tndebltiy  where  you  come  to 
recover  what  in  confcience  ought  not  to  be  kept  from  you.  It 
is  an  aclion  In  the  nature  of  a  bill  in  equity. 

Kur  iS  the  rule  of  p.irticeps  as  IVir.  Bullcr  ftates  it. 

There  are  two  foi    kA  rul-'-s  cab  ui.ucJ  t  .)  dcfv  .t  fr..ii>l,  one  tw-j  rule* 

t<"- protect  good  anJ  innocent  ]K.'ople,  by  rcicinding  a  Iraubu-  i'^^amft 

lent  agreement,  into  \vhich  tliey  are  drawn  j  the  oiher  tu  pre-  f'^^^t 

vent  perfons  deallnu  upon  ci.|ual  terms  from  falling  into  agree-    or  iu- 

nients  pruhibitrti,  by  preventing  fuch  pcrlbns  from  taking  roctnt  pto, 

relief  againft  fuch  contracts.  P^^  J 

other  to 

{ir«1itlnt  thole  who  have  aded  on  cqanl  term%  miMally  a^^ritni"!^  a  probihit'on  juris  po.T- 
ttvt,  m*m  provinje^  an  offence  wkh  which  they  are  equally  chargeabk,  aodtake  bendit, 

4g~iuil  their  own  crime. 

In  the  one  cafe  there  is  an  indifcrcticn ;  and  as  we  don't 
apply  the  Idea  of  abfirn<ft  ahfolutc  goodnefs  to  cafes  of  this  na- 
turcj  which  will  not  bear  it,  there  i»  a  fault.   But  you  don*t 

♦  apply 
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apply  the  ridt  of far:iafi  criminu  non  e^mdiendm^  hmtmpari 
deii^  potior  ejl  condiih  defrnd^ntis*  The  crimes  are  not  equal 
Shall  the  j  udges  not  enforce  and  execute  the  a^  ?  The  aft 
was  meant  to  protect  incautious  people.    The  cafe  of  Tmdm 

and  Bnrmi^  to  be  fure,  is  a  prc-ccJent.  I  won't  j.iythatihc 
argiiuicnt.  is  wcul:,  but  it  is  uot  vory  Iti  ou^  \  f^ir  K  i  ^-ying 
tii;ii  a  ^icriun  wiw)  avails  himrcif  of  the  nccciimcs  of  i  wun  to 
take  ic,oool  nnd  the  innotuit  ^Krlbn  arc  in  the  I^mc  condi- 
tion.   And  where  it  is  not  par  dfUclumj  tiic  p;:rlon  compan- 
tivciy  iimoceot  ihali  not,  for  his  fault  or  indifcretion,  be  made 
a  fcrcen  to  cover  the  guilt jr,  nor  he  dqV:vcd  of  rcdreik 
The  cafe  of  Bofoii^uet  and  DHfit^^ooti  is  extremely  ftropg. 
t         Lord  UardwMckt  h  reported  to  have  declared  that-  to  fay  tkz 
crimes  were  equal  would  be  to  fay  that  the  cheator  and  cheat- 
ed were  the  fame. 
1      In  the  cafe  of  a  breach  of  a  pofitive  fctutc,  made  fcr 

Bu:  where  pqUj^j^-j,}  rt-.ilons,  no  boJv  is  drawn  in  u  ii.  u.  ::.  Ihc*  {hou» 
It  If  pari*      »  ,  ,  ^  .   ^    .  ' 

pTutlua  die         o^KH    U\c  odVnce  equal  :     Ami  at  ih'Ct  it  finick  uic 

dcicnUaat  that  the  pLiiUld'  c  iinc  in  ihe  cafe  of  his  fcrvant,  c^uld  r*ot 
^^rfidc    ^*^-^"^^***  ihirikir.g  of  it  that  nigiu  and  nkvrimniir.g 

And  ill  this  ^  iihcred  my  opinion  very  griatly.  And  wc  have  uikcdio- 
rafc  r  !.e   gcthcr  upoQ  it  iince. 

cln  k  }  .1(1 

£icd  ior  ^mJclf  he  could  not  have  recovered* 

Where  the      NoT\*  wlicT'erer  mrrney*  rrinj  thing  that  c?.n  he  afccrtalncJ, 

bw(ul  pro-  paifos  wlihoiit  conddcration,  the  pliiTntitf,  tliC  tnie  OTrrcr, 

pcsty  may    '  ^         i  ' 

£c  afccr-      convis  in  his  own  right,  no  mattfT  whether  it  be  paper  or 

taiocd  the    calh,  provided  it  be  afccrtained.   And  in  this  rafe  notes 


owner  niall  eafiW  afcertained  than  the  hank-note  rhe  highwayman 

had  put  off  at  Hatfield,  nnd  the  poft-boy  changed  it. 
tho*  the  You  remember  the  caie  of  Rryvoidt  and  GoUghtij^  where 
thing  lias  xht  money  was  traced  throngh  feverai  hands.  In  ail  thefe 
la^wfidiy*  ^^"^  orig-inal  owner  may  come  as  pbmtifl^  and  fay, 
ehangcd.  '*  You  came  imj^operly  by  it ;  you  have  no  right ;  ycu 
Vide  fupra.  "  c.mTiot  rttniii  it  ai^ainll  mc,  who  have  tlic  rii^ht.'* 
Whoever  ^  th'.nl^:  tliis  dccilion  may  he  of  '.^reat  fcrvice  to  the  pub- 
Mitcfi  into  lie.  It  may  be  fotncwhnt  diflicidt  to  trace,  but  wlicrerrr 
an  illco-ai  \i  ^-3^  be  traced  it  [\\:\\\  he  recovered.  h\  prohibited  cor- 
^•^''^^  Cra^>  illegal  cootracb  without  conlideration,  you  take  thr 
benefit  of  money,  If  it  be  the  money  of  the  maf^er,  fu bjeft  to  his 
it»  fubjea  right  to  recover  it  when  it  fhall  be  aiccrtained.  And  I 
to  all  rights  xYMk.  this  contrad  was  mril  %.  the  property  ahvm  condraedt 

ftt  the  titne.     Judgment  accordingly. 

nvhich  are  «  Ihc 

again n  the 

oaatr»d. 
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The  king  againji  Williams. 

THIS  caufc  came  on  firil  at  GuilJliall,  at  the  fittings 
for  London,  on  the  ninth  of  July,  I774»  before 
Lord  Mansfitld* 

Information  sgainil  ^ohn  William y  publiiher  of  the  M<fn^  ' 

Setting  forth  that  he  publilhed  a  kicked  and  feditious 

libel  in  the  Morning-Pofy  15   ,    1774:     "  Let  the 

♦<  worltl  know  that  Lady   (with  the  name  at  full 

length)  is  far  gone  with  child  hy  her  hopeful  nephew." 

Argued  for.  the  profecution. 

Mr.  Serjeant  G/)7iiii^Though  a  libel  may  be  one  though  [  ] 
it  be  true,  yet,  I  thirik,  it  cannot  be  the  more  innocent 
and  lefs  malignant  for  being  falfe*  This  feems  fb  falfe^ 
that  I  believe  there  is  not  a  man  in  the  kingdom  who,  be- 
lieves it,  or  thinks  there  is  the  leaft  ground  to  believe  the 
fuggeftion. 

Whenever  I  read  a  paper  of  this  nature  (for  fo  malig-  / 
nant  a  one  I  never  yet  read)  it  always  occurs  to  me,  .uiJ 
I  hope  it  will  to  you,  that  the  author  mufl:  be  fume  enemy 
of  I  he  hbcrtv  of  the  prcfs  :  For  no  man  can  rcaJ  fuch 
papers  withc/i;t:  uimbting  whether  the  prcfs  docs  not  do 
more  harm  than  good  j  and  whoever  gives  caufe  to  thofc 
doubts  is  its  worft  enemy. 

And  if  fome  means  be  not  found  for  retraining  the  ex- 
cels of  fuch  privilege  within  the  bounds  of  decency  and 
jufticc,  its  moil  zealous  friends,  as  I  fald,  muft  begin,  to 
doubt  whether  it  does  not  do  more  lianri  than  good  ;  And 
our  property,^  with  all  our  vnluabie  connections,  will  be 
without  prote^lion.  The  cafe  is  before  you,  and  I  dare  • 
lay  you  will  think  the  profecutor  has  done  a  duty  highly 
incumbent  on  him.  And  if  you  believe  this  paper  to  be  a 
libel,  and  the  evidence  which  charges  it,  you  will  inflidt 
th;u  punilhment  by  your  verdict  which  juflice  requires. 

Paper  proved  to  have  been  bought  at  the  fhop  of  Mr. 
WUIiamSy  and  the  duty  paid  by  Mr.  WUlmms. 

Lord  Mansfield  obferved  they  had  a  right  to  read  the 
whole  if  they  plealed»  becaufe  it  might  explain. 

It  appeared  in  evidenc^  the  defendant  received  a  yearly 
lltpend  of  lixty  guineas^  as  publUher  of  this  paper,  from 
the  edhors. 

Fff  Counfel 
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Counfcl  for  the  defendant  Mr.  S/.  Jobn^  believe  the 
noble  Lord  on  the  bench  will  fupport  oie  in  faying  that 
when  the  defendant  calls  witneflesy  to  take  off  the  prefiunfi- 
turn  whkh  at  firft  arifes,  the  eflfeft  wiU  be,  if  his  teitimoirf 
is  credited,  that  the  guilt  imputed  to  him  is  removed  1^ 
the  taking  away  of  this  prefumption,  which  in  fome  de* 
grrc  ftands  againd  every  man  charged  with  an  o Hence. 

In  this  cafe,  as  they  were  obii^^ccl  to  give  Ibme  evjv^tr.ce 
In  fupport  of  the  char^re,  tliev  called  a  perfon  wlio  proves 
he  boiiglit  th''  paper  of  Mr.  //^///mm/,  "which  is  a  ground  of 
-pFiilbtnpuon  lo  aiie^t  Mr.  WUiuims  as  the  publiilicr  till  wc 
prove  the  contrary. 

If  wc  prove  Mr.  IViiUams  is  not  the  author,  is  not  the 
printer,  is  not  the  editor  of  this  paper,  is  only  the  agrr^t, 
?>nd  I'clls  thcni  at  his  Ihop,  at  the  fame  price  as  th<r  orig'nil 
£  761  ]  editors ;  if  a  paper  of  this  ibrt  has  been  left  at  h!^  ihop 
before  he  was  up,  and  without  his  knowledge  of  the  con- 
tents, and  he,  as  foon  as  he  comes  down,  on  looking  into  the 
contents,  cx}>reires  the  greatcft:  concern  and  indigiiiadcKi  that 
fuch  a  libel  had  been  fcld,  fends  back  all  the  papers  in  his 
fhop  unf(.ld,  not  even  lends  one  to  a  friend,  hut  refufcs 
this,  though  particularly  reqoeftcd,  you  will  clear  him  oi 
'the  intention,  and  conftquently  the  guilt  and  puniOk* 
ment. 

The  law  as  loon  as  the  ia  fixed  infisrs  the  guilti  aad 
leaves  the  defendant  to  ihake  the  prenifbptkia  off  \if  evi- 
dence* In  the  cafe  of  murder,  a  man  is  killied,  and  found 
to  have  been  killed  by  (he  defendant :  The  kw  will  never 
prefume  one  man  killed  another  innocently,  is  tine  of 
peace  and  without  legal  authority  from  juftice  |  bot  It  pots 
htm  on  his  defence,  and  he  may  prove  that  he  did  it  Bccofia- 
rily,  for  the  protoftion  of  his  own  life ;  or  that  he  did  it  ac- 
cidcnt'^tly  wit'nowt  mahcc  or  wilful  ne^gcnce.  And  iii  ciihcr 
i^il:  he  \. .  ac-jUjttrd, 

So  f-i  iruwi  n;.dice  to  any  cliaractcr  afpcrfed  in  this  pa- 
per,^ he  iljcws  a  juil  and  honourable  reientmrm  at  the 
lice  of  ;iiicth'jr ;  lb  far  from  negligence,  ixv-m  the  momcut 
he  knows  th.e  contents,  and  on  tlie  vviy  iiK)rning  the  papers 
came  to  id  in,  he  does  every  ihui^  la  his  powa  to  fu^^iras 
the  jjuhl'cation. 

r4r.  Serjeant  Glytmy  in  rrply^ — ^Gcnticmca  af  the  jury, 
thai  Mr.  WilUiifus  is  not  the  printer,  Mr.  lF:i:-^tm  is  ntJt 
the  proprietor,  iriay  be  facts,  certainly  true  and  coniiilcnt 
iriuL  the  charge:  beifore  you.  .  It  is  not  a  quel^on  whether 
the  evidence  ia  infuffident  to  prove  him  a  pubUlher ;  or  whe- 
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thcr  there  has  been  tuiticicrit  to  repel  the  prcfuniption  at 
hrft  arilir.g.  As  the  publiflier  he  ftantis  forth  ;  as  the  pub* 
!iiher  only  he  is  charged.  They  are  fold  at  WilHatn/%\ 
tiiey  are  alTo  at  two  cofi«e-houfes  \  and  alTo  at  the 
editor's. 

For  fixty  guineas  annuity  Mr.  WilUams^  thctly  is  con-  ' 
tent  to  take  tine  chance  of  pubiiibing  what  was  given  him 

to  publiih. 

The  atttbor  is  meationed--*wlio  is  the  anthor?  The 
printcr-^wfao  is  the  printer  ?   Who»  then,  brings  all  this 
mtfcbief  to  light  P  J*  fVillUms  alone.  The  nuichief^  how- 
ever, is  not  extenfire :   If  fome  have  got  abroad  the  de- 
fauhnt  cannot  help  it.    Tbef  are  all  fold  early  in  the  ^  . 
momit^:*   This  1  believe.   And  this  order  of  not  pub-  *x^^\^^^ 
Ufliing  might  have  been  repeated  by  Williams  at  nine  ui  moming 
the  morniag  without  harm  to  the  fale  daily.    And  indeed  if  thef  fnpplr 
in  this  inftance  any  part  of  the  fale  was  flopped,  Mr.  WiU  f|j,^,"'^^ 
liams  fulfcrs  nothing  by  the  fali^  floppcJ,  for  he  lias  a  ccr-  -w^itLdi  for 
tain  ftipend.     The  proprietors  arc  no  fulFerers,  for  they  the  dcfeii» 
have  iolJ  a  lailiclcnt  quamity.    The  mifchicf  is  not  ftop-^^^**^ 
pcU,  for  the  publication  is  complete  in  the  moming,  and 
no  body  who  thinks  but  is  apt  to  believe,  when  he  has 
once  read  luch  a  pajxT,  that  he  has  read  it  once  too  much,  t  7"^  1 
A  paper  of  iuch  a  fort  is  Icldom  looked  into  a  fecond  tixncy 
any  more  tlian  a  fecond  day. 

This  ?s  therefore^  juil  the  cafe  of  the  common  publi- 
cation  of  a  libel. 

Lord  Mansfield — Gentlemen  of  the  jury,  this  Is  an  Infor- 
mation againA  the  defendant  for  publUhing  a  libel,  fet  out 
by  the  information. 

That  it  was  puUilhed  is  not  diijputed  \  that  it  was  a  verj 
grievoQS  and  ini&motis  libel  is  not  difputed. 

That  the  meaning  is  clear  is  not  diQmted. 

Bnt  it  is  fatd  the  pnbliflia*  did  not  know  what  It  waSjt 
>and  ftopped  it  when  he  did.  This  is  iet  up  as  a  juftification 
if  aiij  thing ;  (or  nothing  in  mitigation  comes  before  70a ; 
that  arifes  tn  judgment. 

There  are  a  thodand  things  might  have  been  a  judifi- 
catiottf  but  this  Is  not  one  of  them. 

WHiiam  is  the  oftenfible  piibiiflier }  the  anthor  docs  not 
appear ;  the  printer  does  not  appear.  At  five  in  the  mom- 
ing it's  publiihcd ;  at  nine  Mr.  Williems  comes  down  ;  he 
ditl  not  read  it:  1  tlarc  fay  they  ne\'er  read  a  thoufandth 
part  uf  what  tJicy  pubU£h.    Are  they,  thereforci  to  juftify 

F  f  f  *  their 
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their  publications,  be  they  whjit  they  will,  bccaufe  ihzf 

pul/iiiii  they  know  not  what? 

If  his  fciTow  was  honcfl  .md  fmccrc  it  may  go  very  hr 
ia  mitigation.  There  is  no  certain  punilhmcnt  ajffixcd  j  it 
depends  upon  the  circunillanccs  and  malice  of  the  criminal ; 
but  it  can  be  no  legal  jiiitilicrition.  If  you  are  fatistud 
witli  the  evidence  that  he  was  the  pnblifhcr  you  will  lifiJ 
him  guilty  ;  if  othcrwlfe  yon  will  acquit  him. 
.  Jury,  without  going  nut,  found  the  dt'R^ndant  guilty. 

And  now,  in  this  prcfcnt  term,  2Zd  ot  iSeptember^  I774» 
judgment  of  the  court  was  prayed. 

.  In  mitiguion  it  was  offered  by  his  counfcl,  that  he  b 
not  publiAier,  but  takes  aflatedralaryof  doLthat  he  alwafi 
ufed  to  infped^  the  papers  at  five  in  the  morning,  but  was, 
unfortunately,  later  that  morning.  That  on  reading  he 
difcovered  and  was  much  hurt  with  the  contents;  that  he 
immediately  forbade  the  fale^  and  refufed  to  let  any  body 
fee  it.  That  he  deteftis  the  publication ;  that  he  knew  not 
till  nine  on  that  morning  of  the  publication*  that  there  was 

2  fuch  on  one  in  that  or  any  other  paper  tn  the  world.  Tfaat 
he  delivers  it  out^  and  is  not  the  only  publi(her»  for  that 
they  are  delivered  at  the  printer's* 

On  the  other  fide^That  he  took  the  falary  from  the 
publifhers;  that  he  muft  take  it  fubjeft  to  all  the  ^qat 
and  all  the  cgnfequences :  And  that  infpe£Hon  came  too 
Lite  for      cxcufc,  when  he  had  let  the  papers  go  out  of  ha 

.  (liop.  That  if  he  was  unfortunately  fo  late  upon  tlw.r  j  u^r- 
licnUr  laon.ing  he  would  have  opportunity  now  of  [  ro 
fitin^^  by  the  ju.igment  of  the  court,  and  cither  lie  in  bed 
tiuiciiv,  wiiliout  being  concerned  as  an  agent  for  nci^"S- 
papcr^,  or  elle  take  cp»re  at  leaft  to  pubUili  nothing  for  the 
future  without  rctlecling,  that  if  he  chofc  to  fuffer  a  publi- 
cr.*:on  to  be  m.ide  through  his  hands,  he  m uft  fee  that  it 
was  innocent^  or  abide  the  event  of  its  being  othcrwiic  at 
his  jxril. 

Mr.  J u (lice  ^"ijhn  delivered  the  judgment  of  the  court. 
You  iland  convicted  of  a  fcandalous  libel,  charging  a  gentle* 
jQian  and  a  lady  with  a  very  atrocious  crime  ;  without  groondf 
and>  as  you  acknowledge  in  your  own  belief,  unjultty. 

I  am  not  at  all  clearly  fatisfied  that  a  number  of  pcopfef 
vith  a  doctor  of  divinity  at  the  head  of  them,  are  autho- 
rized to  publiih  fuch  writingSi  by  hiring  a  ^^trfw  to  ftand 
out  for  them* 

The  liberty  of  the  preis  is  a  very  great  advantage  and 
fccurlty  to  cur  public  Uberty :  But  it  is  frequently  abdfcd 
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to  the  purpofe  of  the  moft  injurious  attacks  upon  private 

liberty  and  tranqaiUity. 

It  is  not  fuf&cient  that  a  man  rifes  later  than  his  ufual 
timej  fees  a  pernicious  publication  has  gone  out  of  his  ihop 
by  die  hand  of  hb  lervants,  a£bing  in  the  courie  of  fale 
under  his  authority,  and  then  endeavours  to  {lop  the  reft. 
However,  though  it  does  not  juftify,  yet,  as  it  appears  you 
were  feny  when  you  found  it  was  publifhed,  and  ordered 
no  more  ihould  be  fold,  and  refuied  to  iiifier  it  to  be  read^ 
on  this  coniideration  the  court  mitigates  the  fine.  But^  in 
order  to  example,  and  to  reftrain  fuch  licentious  attacks 
upon  characters,  and  to  prevent  the  general  mifchief,  the 
judgment  of  t)ic  court  is,  that  yon  pav  a  line  of  lool.  and 
be  imprifoncd  for  one  calcatiar  uioiiLii,  Aiid  until  tlic  laid 
line  be  paid. 

■ 

Goodright,  on  Demife  of  Carter,  v,  Straphan 

and  others. 

Tins  was  before  his  Lordfhip  at  the  fittings  aftrr 
Trinity  term  laft  at  G«ildhall,  and  no  ^-  came  before 
this  court  on  a  motion  for  a  new  trial,  which  the  court 
took  time  to  confider  upon  fuggeftion  of  the  counfeL  who 
attended. 

£je£lment  as  iridow  of  one  Carterf  title  from  one  Roherts^ 
1710.  PUintifT  had  been  in  pofleHioh:  To  prevent  bar 
from  length  of  time  they  effered  evidence  of  a  variety  of 
a£b  to  prove  that  the  pofieflion  of  the  plalntiflT  vras  a  fpe* 
cial  qualified  pofleffion^  as  receiver  under  the  defendant's 
title.'  > 

On  the  other  fide — ^Tliat  by  indenture  betvreen  Cirtrf^ 
and  his  wife  on  the  one  part,  and  Greeficy  on  the  oJicr, 
recithig  tli  n  /. .  (.  r,'..-,  from  aiiJ  .liicr  the  dc\i.il'c  of  ALiry 
^rr'.  v'jrf  waicw  and  relict  of  Retorts,  was,  nnder  the  will  of 
J^obertSy  entitled^  to  a  mtiTuage  on  Thames  ^^■harf,  in  the 
city  of  London,  and  aUo  to  three  mefluages  in  Reading, 
and  truly  inJehteil  to  Greeney  in  a  fum.  And  (jrcenty  had 
farther  agreed  ii>  fupply  144I.  for  the  fupport,  fubiirtcncc, 
fupply,  and  maintenance  of  them  and  their  fnmi?y  fo  long 
as  iMiirs  Trei'or  fliould  live.  They  prytit  for  a  tfrni  of 
ninety-nine  years  the  houfe  and  prcn^il^es  at  Reailiug  to 
Greettryy  his  heirs  and  afligns.  Covenant  by  the  hulhand 
that  he  will  pay  the  fums  mentioned,  principal  and  intercll, 
and  that  until  fuch  payment  it  (hail  and  may  be  lawful  to  and 
for  the  faid  IV*  Gretney^  his  heirs  and  afligns,  to  have,  hold 

and 
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and  enjoy,  and  to  receive  the  rcius  and  proliis  thereof,  tor  the 
term  of  ninety-nine  years  after  tlic  dc^^th  of  jMary  Trrvcr. 

After  the  deathof  the  huiband  Mrs.  Carin'  ghres  a  xc> 
ceipt. 

**  24th  of  June,  i7<5o,  from  1755*  cafli  received  firon 
«  /f.  and  T.  eflatcs,  deducting  taxes  and  repaira*^ii5L 

from  the  Reading — due  to  mCy  791." 

iS}ie  afterwards  gives  an  order  to  her  tCAant  to  attorn  to 
Satmders  and  5.  executors  of  Gremeyf  the  mottgagjce  of 
the  premises,  who  had  not  before  pdieffion  of  the  hodiap 
0  Reading  \  and  to  pay  rent« 

She  fiureiiders  pofldfiion  of  an  hoafe  to  the  exceptor  ^ 
Greetny  by  indenture^  and  flie  calls  him  mortgagee  thcr»» 
of. 

Lord  MamfifUi'^ThiS  was  contended  as  very  (atisfo^loty 

evidence  of  an  acceptance  of  Gnemy  as  tenant  dvariu^  the 
term. 

On  the  confcicnce  nnd  right  of  tlic  cifc  it  ftrack  iTkc 
very  ilroagly.  To  be  fure  no  wom..;.!  c  jo  join  with  her 
liuiband  in  a  deed  witliout  a  line  ;  but  no  man  wiio  c::n  per- 
fuade  iiis  wife  to  join  in  a  deed,  would  not  prrluadc  her  to 
join  in  a  fine,  therefore  it  is  mere  form,  ajid  tiic  delect  of 
'form  flic  may  fupply  by  her  acciuieicence  and  actual  ac«- 
ceptance  when  in  her  own  power.* 
C  7^5  1  The  money  Iv^rrowcd  and  lent  for  the  fuppnrr  fupplv  u'l  J 
maintenance  of  them  and  tlieir  family  i  and  lent  witii »  very 
kind  intention. 

I  tiiought  ic  very  much  againil  confcieuce  that  ihe  ihonld 
lake  the  benefit  and  avoid  the  charge. 

I  am  extremely  glad  it  has  been  moved.  I  think  it  vczy 
candid  the  couniel  fhooldadvife  a  motion  upon  the  vardiA» 
rather  than  a  new  eje^bncnt. 

When  this  came  fir II  before  me,  Mr.  H^a/Iatt  argued  upott 
the  authority  of  leales  whether  with  or  without  rent,  that  bf 
9fuon  of  waile  in  one  cafe^  and  acccptanceof  rent  in  the  other, 
ihe  may  confirm  a  ka(e  which  ibe  mt^ht  have  difidlowed  I 

It  is  faid  that  ^heft  cafes  are  exceptions  to  the  general  rak^ 
which  fays,  that  the'  deeds  of  a  woman  are  not  voidaUc  bdt 
▼oid  \  atni  that  thps,  though  a  great  many  years  ago,  th^ 
court  would  have  (kid  they  could  look  no  farther*  thqf  iboold 

now 

*  Licet  difpofitjo  de  likterefle  fatmo  plenimque  fit  imtflhi  tnea  M 

|>otcft. 

ped^ntio  pifeeed«M  fm  fianwcmr  cffe^wn  iptirveiucBte  wo  i£b^ 
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now  fee  the  fubftance,  it  is  not  a  leafe  but  a  mortgage.  It 

was  for  the  advantage  of  agriculture,  and  benefit  of  tenants, 

that  the  leafcs  were  allowed.    This  diftin^tion  we  think  true:  *  v^J<-  tlic 

That  the  woman  ftiould  only*  fet  afide  Icafes  when  dtiadvsin-  ^^'^^^^ 

tagcous  to  her  ;  and  that  wc  arc  to  look  with  the  fan*j  eyes  Ssirjamci 

upon  this  as  other  cafes,  and  fee  into  the  iubdantial^  nature.  Borrow. 

What  then  is  this  caie  infubftance  and  real  judice?  And 
what  is  it  with  reference  to  law  and  authorities  ? 

PerL  154.     If  a  femme  deliver  to  mq  a  deed  as  her  deed 

it  is  void,  and  if  her  huiband  aftenvards  die  and  ihe  deU- 
*f  vcr  the  lame  deed,  then  it  Is  good." 

Are  then'the  afb  here  amounting  to  a  delivery  ?  I  think  we  *  Comment 
bm  authority  they  are :  Co.  Utt*  that  a  deed  may  be  deli-  '-^^f* 
▼ered  by  words  without  a^ual  delivery.*  V:'i  Z\ 

'  Rolff  Apt.  If  a  femme  covert  execute  a  deed  with  her  caic  ii  pra 
hufband)  and  after  the  death  of  herhufband  he  delivers  thb  where  this 
deed,  it  is  good. 

What  tlien  is  the  cafe  ? 

The  cLfciui.uit  is  in  polTcHion  of  the  mortgage,  ihc  dc-  . 
cl.u-es  her  I'urrender,  ihc  accuuats  to  him  as  niort^.igj  ;  the 
a^t  with  refpect  to  the  pofrcilion  of  the  houtc  at  Reading,  ^  y 
is  a  conlinnation  of  the  deed  as  to  that  •,  and  aeon tinnation 
of  part  is  a  confirmation  of  the  whole.  Wc  think  therefore, 
there  are  grounds  enough  upon  this  cafe  to  fay,  that  th'^ 
deed  Is  ratified  and  confirmed  by  the  wife  .ifter  the  death  of 
the  hutljand  ;  not  upon  the  diilin<^Ioa  of  icafes,  but  upqa 
the  dehvory  of  the  deed. 


hie! 


Taylor  ajmn/i  Fiflier  and  Others. 

O  R  D  Mansfield  reported  the  caie. — Fjc£tmcnt  of  an 
undivided  moiety  cliaimed  under  the  will  of  one  Perkinff 
gives  to  each  of  his  two  daughters  thfe  undivided  moiety-^ 
to  tbem  and  their  children  of  their  bodies  begotten  or  law<r 
fully  to  be  b^otten  \  and  if  either  (old  her  ihare,  the  other 
was  to  have  the  moiety,  nothing  turns  upon  that;  after  this 
there  was  ^  deed  of  partition  1 705,  by  which  T.  agreed  to 
hold  during  the  life  of  M.  T.  and  E.  $.  M.  T.  died  fome 
years  before  E.  5»  and  he  in  1734.  P>  T.  hcM  over,  under 
whom  the  plaintilf  now  claimed  as  being  entitled  froia  thj 
ie:)L,;!i  of  time  to  jTcfai-ne  an  adt-ial  outler. 

hHj'.n  I7'^4,  this  eftate  had  been  hold  folely  wltaoat  any 
claim  by  AL  T.  or  any  claiminjr  under  her. 

In  1^  or  14  the  e/hue  at  'ToUenLam  came  into  other  hantls. 
I  left  it  to  the  jury  that  they  might  prcfuiiie  actual  ouiler  u^an 
the  circumitanccs. 


Argued 

Dicjiti/eo  by  Ljtj^.'Liji^ 
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Argued  for  the  plamtiff^Thefe  parties  were  tenants  in 
common  without  an  eftate,  the  others  were  joint-tenants. 
And  upon  forty  years  pofieffion  the  jury  did  right  to  prcianie 
an  a£tual'oufter.  There  is  no  need  to  ftate  cafes  of  i>rerump- 
tion  from  length  of  time  furr^ider  on  a  leafc,  livery  aud 
feifin. 

In  this  cafe  ot  tenancy  in  common  pofTcilion  is  no  bar  for 
the  limitation  to  run  upon  without  afhial  ouUcr  j  buc  it  is 
good  to  lenve  toa  jury  as  prcitinij'tivc  tviJciicc. 
Epfon -^^g^mi^t  Shaikh  ton i  ^  orkthire  aHi'/cs, 
It  was  contended  there,  that  being  an  eft  ate  where  the 
dcfend.mt  was  entitled  to  the  whule,  the  cvid'»nce  of  an  :id- 
vcrfe  poiTeilion  by  rert  i  ^t  of  rents  and  prohts  of  a  moictv  '.ras 
not  fuflicient,  whfn  tlic  father  had  been  admitted  and  iiis 
anccftor  to  another  uioiety.     And  Mr.  jiiftice  Bladjiivt 
faid,  that  the  ftatute  of  Queen  Anne^  in  cafe  of  freehold, 
was  a  material  circumftance  in  the  cafe,  and  length  of  tijic 
a  pofllllion  Yor  forty  years.    I  am  perluaded  the  cx>ttrt  will 
[  76^  3  be  of  opinion,  prefum'^tion  of  oufter  was  well  warranted  la 
this  cafe. 

Will  made  1690^  agreement  1705,  to  take  durizig  the  ii& 
of  H,  furrcnder  about  thirty-four. 

That  there  was  no  perception  of  profits  during  forty  yean. 

Tenants  in  common  are  as  if  feized  of  feveral  cftatcs  as  to 
this  coniideration. 

It  is  argued  that  the  one  of  two  daughters  held  (xMHeffion 
fifty  years,  and  contended  that  the  daughters  were  tenants  in 
rommoQ,  and  therefore  the  poflefiion  of  one  is  the  podefiicn 
of  the  other  %  but  this  does  not  hold  againft  the  ftatute  of  M* 
mitations. 

Lord  Holt  fays,  forty  years  receiving  rent,  with  no  demand, 
fcciiis  very  ftrong.  * 

Wt>  Dunning  on  the  other  fide — There  is  no  diiiinflion 
I  think  can  be  made,  to  take  thih  out  of  the  pencral  rule.  I 
think  the  poiTctHon  of  one  tenant  inccnnuion  liilie  poilltiioo 
pf  the  other. 

The  party  in  qucftion  being  imder  age  and  a  minor,  (he 
could  not  in  1715  do  any  a<ft  to  the  prejudice  of  the  clhue. 
*  The  law  does  not  fay  the  poflciiiou  oi  one  lhal!  be  that  of 

tlie  other  for  a  limited  time,  but  to  the  cud  of  the  world  if 

ueecfTary. 

There  is  here  no  advcrfc  poiTdBon  iirom  29  ^  Icaft,  if  not 
at. 

How  can  a  copyhold  diflPer  from  a  freehold  ?  The  copy- 
holder admitted  only  to  a  moiety,  this  proves  his  title.  The 
defendant  was  only  entitled  to  a  moiety^  which  in  the  ye^ 

1734 
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1 7  34  1$.         to  have  been  in  him^  and  the  other  moiety  ia 
my  dient. 

An  unlawful  and  tortious  a£l  as  in  thi^  caie  of  one  tenant 
againft  another*  cannot  be  prefumed  forty  years  after  his 
death. 

If  your  lordfhip  be  ftill  of  opinion,  the  jury,  who  excfrcifed 

no  judgment,  did  right  in  finding  by  prefumption  an  .n^jal 
Cult  r,  and  ihut  it  can  bcprc1".mcd,  uiul  thai  there  were  eir- 
CLiin;uiicci  to  prciVitne  it,  then  the  hnding  is  right.  But, 
with  all  poflibic  deference,  i  mult  lay  the  jury  were  mildi- 
rc£led. 

This  is  my  opinion    and  If  your  lordlhip  upon  eoidider- y68  J 
ation  flifxnd  Iv;  ot  tii,it  Opinion,  I  Ihould  pny  yuurlordihip  a         '  • 
very  iil  tomphiiicnt,  in  fnppollng  you  would  not  be  as  ready 
to  decide  ou  that  fide  as  on  the  coiicrary, 

K'fding  and  Roylry  Snlk,  423..  Limitation  never  runs  a- 
^tni^  a  man  but  where  he  is  aflqally  oufledor  diileizcd  ;  and^ 
therefore  a  tenant  in  common  may  difieiie  a  man :  it  mud  be 
a^ual  oufter  and  not  perception  of  profits.  ' 

Lord  Manspeid — it  is  moik  certainly  true*  that  I  told  the  AAual  ouT- 
jory  they  were  warranted  to  prefume  an  adverfe  pofleffion 
and  oudvT  of  the  other  tenant  in  common.   Some  ambiguity  JJ^outb? 
arifes  firom  the  term  of  adhial  oufter>  as  if  pufhing  him  by  forf e  of 
the  ihoulder  was  ncceflary,  band  prov* 

The  iingle  aft  of  holding  oyer  a  length  of  time  can  give  j"^7'^ot 
him  no  title  \  but  tenant  pur  auter  vi#  holding  for  twenty  hoUbg 
years  after  the  death  of  cejluj  que  nnt^  is  a  bar.   Tenant  U)  overVyfuch 
common  holding  e9  u^miW  can  never  bar*  becaufe  he^olds  p^'^'^^oo^ 
only  in  fupport  pf  his  right.    If  he  acknowledges  the  other  {^'^!|^  ^^J* 
party  as  tenant,  and  fays  he  will  pay  him  the  money,  there  is  veric  to  the 
no  adverfe  polTeflion  *,  nor  is  faying  he  will  not  pay  him  at  tenancy,  is 
the  time  without  denying  the  title  :  But  where  he  denies  the  f^Hprefu^n- 
title  r»nd  keep^  po'.Teilion  .igiiinf^  it,  there  is  aJi  udverlc  p^d'ef- ^j^n^^  of  ac- 
lion  and  oulter.    IIxs  he  held  in  this  cnfe  by  adverfe  poii'cf- tual  ouilcr. 
lion  ?  The  poiTellion  has  run  numbcrh  rs  years. 

1  continue  of  the  fame  opinion  as  1  w.is  at  the  trial.  'x^-tx  the 

Mr.  Jufticc  AJlcn — There  hdvc  been  various  opinions  whit  forty  v^ar* 
(hall  be  an  a<5hial  ouiler  \  and  wh.it  ]>oireffion  lhali  be  tlie  pol-  poflcflionon 
feflr)!!  of  one  tenant  in  common  for  another:  I  think  it  is  jj** 
while  he  takes  tJie  prolits  as  tenant  m  common.     1  he  diln- t^jg  cafe 
culty  arifes  from  there  being  a  time  in  u  hlch  iliere  certaitily  was  a  bur. 
was  a  tenancy  in  common.    What  is  the  bar  ?  A  forty  years 
poOie^on ;  and  very  rightly,  ■  for  othcrwil'c  nothing  would  be 
fibar. 

This  is  not  a  bare  prefumptton,  I  think^  but  an  a^al  bar. 

I  think 
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I  tl.;!il^  that  the  evidence  is  proper  to  be  left  to  a  jury  ;  and 
/  there  is  not  a  tittle  of  evidence  to  iind  a  tenancy  ia  ccimmoa 
fcr  forty  years  buck. 

Mr.  Juilice  fViikf—Thls  cafe  muft  be  dctiennsiied  upon  iti 
own  circnmftanccs.  If  there  was  a  right  it  was  at  the  tijn^ 
of  the  death  of  T»  and  if  for  tlUrty  fix  years  there  has  been 
no  claim^  how  dan^erousy  after  long  quiet  eajojiacBt,  tD 
receive  a  claim. 

I  7^  ]  Whatever  the  old  ideas  m^ht  be  of  an  Ukvai  oiifler»  I 
Fcrrcof  the  think  adveHe  pofieiBon  is  now  a^bud  oufter.  Ami  the  idoi 
Queen  Ann  ^  extended  lince  the  ftatuteof  Qaeen  which 
aT^o  what  has  changed  the  mnedy  >  and  docs  not  require  a6hud  cntrf  to 
Ihailbeac^  give  remedy. 

Ij!'^  I  take  advarfe  poOelGon  for  thhty*ax  years  wiliioat  d£bal 

yearJ^puI  ^^^^9     the  ftri^  aiitlent  fenfe  of  an  agmmcnt  which 

idfion,  cvi-  fulvcd  the  tenancy  in  common. 

(lencc  of  a*  * 
grecmeot  dilToWiog  the  tenancy. 


n  hatfuch      ^fr.  Juftice  Afikurjl — TIerc  is  a  poflTeflion  of  forty  ^ 

.  without  any  rent  or  profits  taken,  I  think  that  this  wa«  ^f^-A 
of  a^pre-  ground  for  a  jury  to  prefume  any  thing  to  deftrpy  the  defend* 
fumption  a-  3nt*s  titM,  They  might  dthcr  prefume  an  a^al  ouf!cr»  efi 
Scfcudl^t  *  ''^'^'^^y^T*  a  conveyance.  In  the  Yorkihirc  cafe,  it  is  n(5t 
litk.^      *  netcflTary  for  me  to  fpeak  what  would  have  been  my  optnioo. 

It  did  not  come  properly  before  the  court.  It  was  whether 
the  plaintiff'  was  barred  by  the  fbtote  of  limitations.  The 
court  were  not  to  prefiune>  the  jur^  were  to  prcfiime.  And 
I  think  they  did  very  right  in  this  cafe,  to  prefuzne  every 
tiling  which  might  deftroy  the  pbinti^  title* 

Witaeffcs. 

IF  you  come  tn  enlarge  trial  for  want  of  witneiTcs  on  yonr 
fide,  vou  Ihould  be  readv  to  admit  ail  ncccir^n.'  hixs^ 
which  are  ot  a  nature  to  be  proved  without  witncUwS  on 
^htirs. 

You  inuO  fliew  clearly  the  want  of  mntcrial  witr.illT^  has 
not  been  contrived  and  thought  ol,  as  an  arguri.eikt  pui 
Qli  the  trial.  If  thfv  nvj^ht  have  appli-^d  e;o  l:er,  or  there  be 
any  apprther.flon  the  oiije^lion  hr^s  arifen  juil  time  tnof^gb 
avoid  the  trial,  it  v  ill  be  refilled.  And  fo,  wherever  t!^is 
want  of  evidence  might  have  been  difcovered,  and  ap^Tc?.t> 
on  made  for  the  relief  of  it  originally,  and  thishjs  not  b-e.  n 
done,  it  n)ny  cxpcdt  from  the  practice  and  juiticc  of  the  court 
to  be  reiiiic^. 
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Jones  i^ainjl  Cowpen 

GOODS  fold  In  confidcratioii  tint  A.  bjparolpro^ 
mifed  B,  the  vendor*  .that  if  the  vendee  did  not 
pay  for  the  »)ods  he  would  pay  for  them*  The  goods  are  de- 
livered by  to  accordingly  I  and  B.  fites  A*  for  the  mxK 
ncy. 

Contended  that  this  not  being  a  promife  In  writings  was    770  ] 

by  the  ftatute  29  Car,  z,  not  binding,  for  that  the  faid  ftatute 
e.  3.  4.  in  thefecf)n(i  chnilcl.iyi> — that  no  action  (hall  be 
broiiglit  to  tluirgo  any  Jcfcn«.l.int  upon  any  ipccial  promiic* 
to  anlwcr  fur  the  de  n  of  another,  uiilcls  the  agrccnit* iit  ujv 
on  which  the:  laid  nctioii  "is  l  i  uught,  or  feme  memorandum 
or  note  tliereof  Hiali  be  in  writing. 

To  tliis  it  was  anhvcivil,  that  the  ftarut  ■  meant  where  the 
promife  to  be  anl  wcrahlc  for  the  debt  of  another,  was  not  the 
origi  .i  .l  promife  upon  wliich  credit  was  given  ;  but  that  here 
the  original  credit  w;is  given  to  r!ie  defendant,  who,  before 
the  goods  were  fold  promil'cd  to  pay  on  faihire  of  pay- 
ment of  the  vendee,  upon  the  credit  of  which  promife  of  the 
defendant's  the  goods  were  fold  1  and  thereibre  that  this^ 
a^ion  was  well  brought. 

Cafe,  H$L  I773>  at  the  fittings  of  nifi pr'w  K.  B.  Maw^ 
kridge  and  Cunmngbmtt  where  the  goods  were  delivered  in 
confequence  of  a  promife  made  to  be  anfwerable  for  another  | 
this  promife  was  held  to  bind  the'defendant  in  law. 

Mr,  DiiiiWir.^There  the  party  undertaking  was  alone 
liable  originally,  and  not  the  party  to  whom  the  goods  were 
delivered* 

But  here,  laying  the  ftatute  of  lirauds  out  of  the  cafe,  yon 
ihould  have  proved,  that  you  bad  firft  applied  to  the  vendee 
and  eouUl  not  get  your  money  of  him )  for  he  was  firft  liable, 
I  do  not  know  what  can  be  a  collateral  or  conditional  engager 
mcnt  if  this  be  not ;  and  you  have  not  fhewn  that  tlie  con- 
dition was  become  abfohite  in  yotir  favovir  by  dci*iuiL  of  pay-» 
pient  from  the  original  cLotor  tiic  vendee. 

I^ord  Mamfield — There  is  a  clear  difkin<f^ion  between  an 
undcrtakir.g  for  auQther,  b^rc  4  dcbi  voatradtcd  ami  a  pro- 
mife afterwards. 

Undertaking  before  deb  very,  "  you  may  truft  to  me  or  I  - 
will  ici  y  01]  paid  »"  there  the  party  who  undertakes  becomes 
the  debtor. 

But  where  the  undertaking  is  before  the  goods  are  deliver- 
ed in  cafe  he  does  not  pay  I  will  pay  you,  there  is  a  nicety ;  - 
and  I  would  not  decide  without  looking  into  the  cafes.  But 

what 

Digitized  by  LjOv.^v..^ 


Michaelmas  Term,  14  Geo.  3.  K«  B. 

wha(  Mr.  Dutmhig  fays  is  dcci(ivc«  as  to  the  cafenoir  before 

tlic  court* 

The  promife  is  conditional,  and  they  have  ncrt  (hewn  they 
ufed  due  diligence  to  have  the  debt  hom  the  perfcm  firft  lia- 
ble. 

Gilbert  <^ainjl  Berkinfhaw. 

ACTION  againd  the  defendant  for  malidooflj  in- 
dialing  the  plaintiff  for  perjury. 
Second  and  third  count  for  defiimincf  the  plaintiff,  and 
faying  of  him — he  is  a  fcouiiJicl  ana  i  will  prove  it. 

It  was  left  to  the  jury  that  if  Uicrc  appeared  *i  probable 
caufc,  the  action  would  not  lie. 
The  plaintifF  was  an  atternev. 

The  jury  found  for  the  pi.^iinlir  (wJ;o  had  lai<l  his  damn?.*^ 
at  5000I.)  400I.  The  plaintiff  look  the  verdicft  upcm  the 
fccomi  nr<l  tiiird  couiit. 

A  nrw  tri  ll  w,<s  moved  upon  the  ground  that  the  da- 
mages were  excelhvc. 

Atid  nifo  that  the  verdi<fl  was  againft  c\  idencc,  and 
again  fl  the  directions  of  the  judge>  for  that  there  was  a 
probable  caufc. 

The  judge  on  the  report  of  the  cafe  faid,  he  thought 
There  was  evidence  of  the  malice,  becaufe  the  defoodant 
i*aid  "  I  will  attack  him  again." 

Argued  againft  the  rule — that  the  court  will  not  fet  aiide 
a  verdi^  becaufe  of  exceffive  damages.  Where  they  hove 
fet  atide  a  verdi^k  in  which  the  damages  may  have  af^warcd 
exceflivci  it  has  been  for  mal-pradiceS|  and  pot  for  the 
largenefs  of  damages  fairly  obtained. 

StiUs  166.  where  1500U  was  given. 

1  Let*,  9.  That  the  ground  of  the  dedfion  In  ^tilet  was 
not  the  lar^enefs  of  the  dani;:gcs,  but  ill  management  wkh 
the  witnef^. 

The  court  cannot  meafurc  the  ground  on  which  the 
jury  Hnd  damages  that  may  be  thought  large  they  may 
find  upon  facts  within  their  own  knowlcdi;c  :  Aiul  in  or- 
der to  cnuhle  them  to  this,  it  was  that  die  old  common  .i'K 
writ  .ip J. oil! ted  them  to  lie  (U  'vweMff. 

'J  wclve  jurors  .ire  not  to  be  fup|>ol'ed  to  give  &  \%:rr!)vl 
rortrnry  to  their  coukicnce;  uiu  ooth  parties  put  thc-  r- 
li  i\cs  upon  the  jury  to  abiiic  their  dccillon,  as  to  tlic  tjuau- 
t.tv  uf  ihc  damages,  as  wcU  as  whCiiicr  an)  or  not. 

A  man  5 
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*  A  niaii*s  repuuHon  is  hurt,  and  that  very  eafilj,  be  it  772 
ever  ib  (bund  ;  his  charadter  in  his  profeifiony  which  con- 
cerns him  highly^  both  with  regard  to  his  good  name  and 
'tomfbrty  and  to  his  means  of 'ilibfiftence,  is  injured — ^no 
man  can  fav  how  far  :  Nor  can  anv  man  eflimate  the  fcnfi- 
bility  of  the  pcrfoii  injured,  and  reduce  the  cumpcnf.ition 
to  ftrict  I'um,  not  to  be  exceeded,  in  pounds,  fliiiiings 
an<!  [K'nce,  let  twelve  honeft  men  think  of  it  as  they  may. 

Second — Wliether  this  were  a  malicious  profecution  witli-.  ' 
out  foundation,  the  jury  w  ere  competent  judges,  and  have 
found  that  it  was  ;  and  malice  needs  not  be  cxprefled  but 
may  be  implied  from  circuniftances.  The  declaration  after 
verdict  that  he  wt  jld  .ntnrk:  him  nrain  feems  evidence  of 
malice,  and  of  a  dciign  to  ruin  him  \\\  his  proff-nion. 

Wilford  and  Berkeleyy  the  damages  were  extremely  higlt; 
but  the  court  "would  not  interfere. 

The  pcrfon  who  brought  this  indi£^ment  to  trial  had 
heard  all  the  evidence  agalnft  the  plaintiS"  upon  a  former 
caufe;  in  which  the  plaintiff  in  this  caufc  was  defendant, 
and  knc\^  that  it  was  fo  infufhcient  as  to  end  in  a 
,  non*fuit,  and  yet  has  hanrafTed  the  plaintiff  with  an  in* 
diftment.  • 

Shall  there  be  a  right  without  a  remedy  ?  Shall  the 
party  who  comes  here  for  a.new  trial  have  purfued  malevo» 
lently  and  in  an  iU^l  manner,  and  not  fatisfy  in  the  man* 
ner  which  the  law  requires  in  damages  h 

'  To  (end  it  down  to  a  new  trial  will  reprobate,  in  the  cir- 
cumflances  of  this  cafe,  the  decifion  of  the  jury,  and  will 
be  telUng  whatever  jury  fhall  try  it  again,  that  the  p^in- 
tffPs  reputation  is  not  worth  any  damages  in  the  leaft  cori- 
fid^erable ;  or  it  may  be  ihought  to  lignify  lu  ihcm,  that 
they  iL  )utd  iiud  no  damages  at  all. 

On  the  other  fide — That  the  jury  will  not  take  it  as  a 
refic^lion  upon  their  verdi<5l  finee  they  had  evidence,  which 
if  they  could  have  read  it  upon  the  trial,  mi^jht  have  made 
it  unnecefi'ary  to  come  for  a  new  tri-d. 

That  with  a  proper  nllignmcnt  the  inditflment  might  liavc 
been  fnpportedi  and  tliat  it  had  never  been  decided  upon 
the  merits. 

That  as  to  damages  for  the  injury  done  the  plaintiff  in 
his  profeifion  thefe  were  out  of  the  action  ;  for  the  declara- 
tion ftated  no  fpecial  damages,  and  if  the  jury  took  any 
into  coniideration  they  went  out  of  the  aftion,  and  did 
that  which  would  vitiate  their  vcrdi^^  and  make  it  void 
throughout. 

The 
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(  773  3  therefore^  st  if  fubmtttedf  were  miflakcn ;  the 

damaacs  much  too  great ;  and  the  verdict  Ui  fouaded :  And 
ihcretore  that  a  new  trial  ought  to  be  granted. 

If  want  of  inibni£kioas  to  counlel  is  objected,  tt  was  the 
defendant's  choice,  who  thought  it  the  right  of  an  En^rtifli- 
man  to  plead  his  own  cauie»  And  what  coyniel  could liaTC 
induced  the  court  or  jury  to  form  a  difiisrent  opinioo  upon 
the  cafe,  than  that  which  the  jmy  formedt  and  which  the 
judge  who  tried  reports  they  had  ground  to  Ibrai  ? 

In  reply  to  this  Mr.  Lad  iaid— that  the  dcfeddam  had 
relied  upon  his  innocpice,  raid  therefore  choie  to  fpealc  fat 
htmielf ;  that  as  to  the  indi^hnent  of  perjury  there  had 
been  an  acquittal  by  mijObice,  but  no  trial' upon  the  me* 
tits. 

Mr.  Jufticc  Willes — I  would  not  interrupt  Mr.  Lad 

he  Wilis  rpcalcing,  but  I  think  I  am  called  upon  perlonaiiv : 
I  tried  the  cauic  j  aiid  the  jc^uittai  wa^i  i;u:t.uiily  upon  ti- 
merits. 

Ti^c  pcriiir)"  aligned  turned  out  to  be  a  mere  fun >n."'. 
In  cxniuination  he  inimcdiatclv  recolic^tt-d  una  corrccied 
\\\\\\W\\  ccmfiRcntly  with  his  runner  evidence  \  his  hchavjour 
wai»  tiiought  to  be  extremely  candid,  and  acknowledt^ed  as 
fuch.  An<!  the  counfel  on  the  other  fide,  upon  this  evi- 
dence, and  other  witneires  concurring  with  it,  not  having 
I  any  thing  to  oppofc,  his  client  w;is  noniuitcd. 

Upon  the  indi<^t:ment  f(jr  perjitfy,  £ve  of  the  witnc^ 
called  faid  they  did  not  hear  him  correct  lumielf^  others 
iaid  they  did.  1  directed  the  jury  upon  the  general  appe^rr- 
ance  of  the  queflion,  that  it  appealed  the  now  pbintid*  had 
given  Ills  ev  idence  &uriy :  -  I  did  not  durc£lL  the  jury  te  fiad 
him  perjured^ 

I  told  thenii  th^  parties,  they  were  gentlemen  of  the 
iame  profe£So%  and  wiihed  the  matter  was  dropt,  and 
hoped  to  think  both  miftaken* 

I  thought  he  would  carry  no  peat  dosnagesy  by  catty* 
in'g  his  caufe  down  to  triaL 

Lord  MamjuU-^TKii  rule  to  ihew  caufe  w^y  there 
fhould  not  be  a  new  trial,  cqobs  bcfere  ilie  court  iai^y  oe 
the  judge's  report. 

N\>t  on  the  ground  of  furprizc,  niatcriiil  evidence  ficcc 
dircovered,  or  HiiliuLc  in  lliw  jury. 
•         «l      Verdict  taken  upon  two  counts,  one  of  whtch  K,  for 
'         faying  of  the  phiintilf,  "  He  is  alcoundrel,  and  1  will  prove 
it/'  the  other  count  aifo  charges  wotfl^  of  ck^smation. 

Xbe 
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The  ovlf  grmmd  is  of  ezceffive  damages :  And  tfaon^k 
{  would  be  very  fony  to  lay  down  a  rule  that  no  new  trial 
would  ever  be  granted  on  account  of  exceiBve  damages^ 
where  they  might  be  fo  enormous  that  it  would  appear 
their  minds  maft  have  been  unjudly  and  nnrealbnably 
heated*  or  otherwiie  under  a  corrupt  influences  or  bavc 
taken  infemething  by  ouilaketothe  damages  which  by  law 
they  could  not ;  yet  I  do  not  think  it  fit  that  this^  court 
ihall  fay,  in  a  m.itter  of  uncertain  damages,  there  ihall  be 
a  new  trial,  becaulc  if  ihr  cuiirL  ]i.ul  been  to  lix  il\c  ua- 
mages  they  migiii  have  given  kfs,  or  a  jury  might  have 
given  lefs. 

The  court  will  not  judge  hry  a  mcafuring  caft,  where 
matters,  properly  for  all  parties,  have  been  left  to  the  found 
difcrcticn  of  a  jury,  in  a  iubjedl  of  which  they  are  comjje- 
leat  and  proper  judges. 

It  is  eRou;7h  that  it  may  he  lupportcd  upon  the  jTPnctal  • 
circuinftances,  (and  there  are  no  fpecial  damages  alii?ned) 
the  nature  of  the  injury,  the  feeling  which  the  plaintiff  may  • 
have  of  itf  the  degree  of  evidence  of  malice^  are  all  ctr- 
cumftances  properly  left  to  a  jury* 

I  remember,  (ince  1  I'at  herc>  an  aftioa  by  a  very  poor 
man,  for  a  cliarge  of  criminal  converfation  with  Uie  plain- 
tt^s  wife.  On  a  motion  for  a  new  trial,  on  account  of  ex- 
cefllve  damagesi  new  trial  wa&  refuied*^   And  fo  in  the 

cale  of  a  very  poor  fervant  of  Sir   '%  who  had 

received  from  his  mafter  1 50  laihesy  and  there  was  evidence 
that  he  had  faid  that  for  a  very  trifline  fumhe  would  recdve 
them  again.  The  jury  found  the  pUintiflT  locd.  damages. 
They  refisnted  the  behaviour  of  his  mailer  $  they  exerciied 
their  judgment  accordingly ;  and  the  court  would  not  grant 
a  tew  trial. 

This  is  not  the  cafe  of  the  greyhound,  ♦  of  tlic  value  of 
whi.:li  the  court  could  form  an  cftimatc,  and  l^v  rlicy  ha\e 
fuunU  forty  times  too  niuch.  And  it  vva4  upua  evidence, 
and  the  judge  not  diffatisfied. 

Mr.  Juftice  .^fhn — That  he  thought  the  cafe  of  the  grey- 
hound went  upon  this,  that  they  had  thrown  in  aflault  and 
battery^  and  other  matters  which  the  plaintiff  had  not  laid  C  77S  1 

in 


4  AUudlog,  1  Wlieve,  to  BfrLeley  and  IV'.lfirJ,  above  quoted,  wiicre  the 
faj  jgj^vc  jool.  damages.  The  (kfcntknt  iidd  a  place  ui  joi.  a  ydr,  as 
IXOl^  the  Bidheqncr,  during  pleafiut»  whidi  wMMt  «1u»le Ibbfifteoce* 
*  Scak  tad  HmiNr%  abtui  t«»  jmk  Mm,  when  tbc  jwy  fwnd 
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fn  his  declaration,  and  of  which  they  ftiouU  nut  ha\  c  re- 
ceived evidence. 

That  damages  might,  indeed,  be  fo  evidently  cxceflive 
ns  to  be  fet  niiile  :  But  th«t  the  conrt  had  frequently  rc- 
fiifcd  it  where  there  was  no  ground  of  miiiake  pr  mircalbu- 
abienefs. 

The  damages  here  are  faid  to  be  exccfllve ;  T  don*i  know 
they  are.  In  truth  who  will  pro\e  it.  lie  Uys,  that  the 
plaiiititf,  is  a  fconn«!rt:l,  and  he  will  prove  it,  and  this  of 
n  man  in  a  profeiiion — an  attorney,  and  in  dut  public  man- 
ner, and  after  veruicL 

Rule  difchargcd. 

Curia  Cancellaria. 

Before  Lord  Cbawilor  Apfley,  ajifiai  by  Mr.  Jt^fike  Black* 

ON  a  bill  praying  an  injun^on  againft  an  cditioii  by 
Mn  Newbery  of  an  abridgtnent  01  Dr.  Hawk^mmtBi 
Voyages, 

I'he  Lord  Chancellor  was  of  opinion  that  this  abridge 
ment  of  the  work  was  not  any  violation  of  the  authoi^ 
proj^)crty  whereon  to  ground  an  injim^tion. 

That  to  conftitute  a  true  and  proper  ahndgincnt  of  a 
work  the  whole  muft  be  preferved  in  its  fenfe :  And  then 
the  a€b  of  abridgment  is  an  act  of  underftanuing,  empkiy- 
t?d  in  carrying  a  lar|>e  work  into  a  fmallcr  compafs,  aiid 
rendering  it  Ids  expenlive,  and  more  convenient  both  to 
the  time  an  J  uie  ot  the  ifadcr.  Which  made  an  il>ridg- 
mer.t  in  the  nature  of  a  new  and  a  meritorious  work. 

1  iiat  this  had  been  done  by  Mr.  Ntivhiryy  whofe  ediiion 
niiuht  be  read  in  the  fourth  part  of  the  time,  and  all  the 
*  ^  fuhitaiRT  prelrr\fd,  and  conveyed  in  language  a??  good  or 
h'Cttcr  \.\\  \r\  ill  t|]^.  original,  and  hi  a  more  a^recabL-  and 
uictul  manner.  That  he  had  coniliUcd  Mr.  Juibce  B.M- 
Ocne^  wliofe  knowledge  and  ikill  in  his  profeliion  was  um- 

and  ^ho  as  an  author  himielf  had  doae 
honour  to  his  country. 

l  hat  they  had  ipent  (bme  hours  together,  and  mot 
agreed  that  on  abridgmeDt»  where  the  underiUnding  is  a&> 
ployed  in  retrenching  unnecefTary  and  nuintercftiiig  drcuiH 
llances,  which  rather  deaden  the  narration^  is  noc  an  nCl 
•  9^  plagiarifm^upon  the  original  workf  nor  agaiidl  anf 

perty  of  the  author  in  it,  hut  an  allowahk  and  mcritorioni 
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\9prk.    And  tiut  ti\is  abridgment   of  Mr.  Newl'^^rfs  falls 
within  thefc  renfons  and  defcri prions. 

Thqrcforc  the  bill  praying  an  injunction  ought  to  be  Uif-  £  776  J 
niiiTcd/ 

m  difmifled. 

The  King  againfi  Woodfall. 

THIS  caufc  came  on  at  Guildli?  ■!  n  th  of  July,  1 774^ 
before  Ldi  d  Mjnsjic/J,  at  the  lutings  for  lloniionf 
in  the  King's  Bench.  ' 

It  was  an  indictment  for  a  libel  on  the  revolution,  and 
on  the  pcrfons  of  King  WUilam  and  Queen  Alary. 

It  was  argned  by  Mr.  Hardhi^e  Ibr  tlie  defiendanti  to  this  Tkit  it  it 
efffil — I  never  yet  heard  that  barely  to  attack  the  govern-  "^^^'^t^/^^^/g, 
ment  is  a  fcandalous  a^d  feditious  libeh  tlcct  'un"goI 

1  can't  feparate  from  the  idea  of  a  ieditioits  libel  the  vemment  if 
tendency  to  excite  (edition.    I  may  be  on  very  flipper)'  it 
rround,  being  not  fo  verfed  in  the  niceties  of  law  as  to  be  " 
able  to  pronounce  poGtlve^  \  but  I  take  it  there  is  no  cer-  likeiy 
tain  definition,  from  the  nature  of  the  thing,  wh2t  fhall  to  excite  fo» 
be  a  libel :    That  will  be  fo  at  fomc  times  which  is  not  at 
others.    But  that  in  general  a  libel  muit  be  calcuiaicJ  to 
excite  fcdition. 

Jr. ft  at  the  time  of  the  revolution  it  might  have  had  this 
efTccl,  when  men's  eyes  vn  crc  not  futnciently  opened ;  it 
cnn  now  have  no  other  than  to  make  the  readers  laugh  at 
llie  abiurJity  of  it,  or  pity  the  weaknefs. 

An  author  of  note  lays  it  h  a  very  grofs  miftakc  to 
fay  the  King  is  the  third  eftatc ;  biliiops  are  the  third  cilate^ 
and  the  King  is  fuprcme  over  all. 

However  improper,  this  is  lb  nonfei'.fic:!!  a  diviHon  thnt 
it  can  never  excite  fcdition.  And  of  what  is  faid  here  the 
Cimc  may  fafely  be  affirmed. 

As  to  perfonal  rejections  ujK>n  WilHatit  the  third,  it  is 
conceivable  he  might  have  been  a  very  bad  man^  and  ^ct 
ihe  revolution  a  very  excellent  and  nccelTary  work.  Sir 
y^n  DalrympU  ias  not  been  arraigned,  find  yet  nothing 
can  be  more  injurious  to  the  chara^er  of  IFUiiam.  Through* 
cnit  ht  ^es  him  two  fuppofcd  reafons  for  ^oy  thing  he 
doesp  and  conftantly  ailigns  the  wofft  as  the  true* 

As  to  the  refleAions upon  the  revoIutioB«  they  are  intro-  [  777  } 
Aiced  by  an  if.   If  fuch  things  be  a  curfe  the  revolution  is  a 
cude*  The  coone^oo  b^g  thu$»  if  the  thbgs  did  not 

Ggg  fxift 
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cxift  then  the  revolution  is  not  a  curie,  if  tbey^arcncccflary 
and  beneficial  then  the  revolution  i$  a  blcfling. 

Refle£tions  upon  I^g  Wiiluun  can  be  no  reflection  upon 
his  prefent  majefty. 
,  A  work  has  been  pubUihed  of  the  hlgheft  merit,  and  bf 

an  author  than  whom  nobody^  I  believe,  has  a  greater  re- 
fpe^  for  the  conilitution. 

It  is  the  beft  work  that  ever  has  been  publifhed  npon  the 
laws  and  conAitution;  a  moft  elegant,  accurate,  and  fyftcmi* 
atical  work  ;  yet  he  confidcrs  the  revolution  on  very  con- 
fined principles,  but  without  blame. 

An  author  of  very  great  merit,  ntl  attachment  to  the  go- 
vernment, has  faid  a  thing  more  iiijurioub  ic  ihc  reA  oiut:on» 
where  he  calls  it  a  precedent  in  point  of  fact*,  )et  this  auihor 
is  MOt  puniflied  or  cenfured. 

However  I  may  fuccccd  n^x^in  the  other  grounds,  there  is 
one,  I  am  periuaded,  1  iTiall  luccecd  in  at  all  events. 
Thai  the  You  are  to  be  Tatisfied  that  all  the  innuciHloes  l.iid  in  the 
thingsand  information  muft  be  exactly  as  they  are  explained  :  Seme  ire 
J^J^*^*  not  nceeHnrily  triic,  ?nd  fr-me  neceflarily  f-die.  If  this 
not  fuff.ci-  be  fn  vo!'  ir.uil:  r.cquit  iiim  :  For  yov.r  vcrd'.<!:t  miilt  p\ 
ently  ccr-  upon  the  uholc ;  the  judgment  mutt  follow  ii  •,  and  tixTC 
toe  fiJft  fcparating  the  guilt  afterwards ;  So  that  you  can- 

not find  but  on  the  whole. 

This  day  eighty-four  years  is  not  an  aera  applicable  to  the 
revolution,  which  is  known  to  hate  commenced  In  i690« 

Glorious  revolution,  g  s  r— — — n,  at  the 

end  of  the  information.    How  glorious  revolution  ?  Is  it  not 
^  more  confident  with  the  purport  of  his  letter  that  he  ihould 
call  it  gracelefs  rcbdUon,  fuppoiing  him  to  take  his  premiss 
ar.  admitted? 

A  paper  cannot  tend  to  excite  fedition,  of  which  Mr.  At* 
torcey-general  could  not  find  out  the  meaning.  And  1  con- 
tend the  meaning  of  theie  words  and  dates  is  fometiOies  pal- 
pably miflakeni  and  at  other  times  far  from  clearly  ciiico- 
vcred. 

[  778  ]  ^  ^ri%  ^  friends  of  the  liberty  of  theprefs,  whkh 
appears  in  fome  degree  of  dangpr»  when  fuch  a  ftu|»d  per- 
formaiice  is  fo  folemnly  attacked  as  dangerous  \  as  fri^His  rf 
the  government, as unjuft  fentences  caftan  odium upcn  th^:; 
is  friends  t>f  law  and  of  liberty,  which  alike  rc<|ir.re  tuat 
u.an  fhould  fudcr  upon  a  vak^uc  And  doubtful  iiucrprciauoa 
of  hi<;  words. 

Lul  u  i*/*irt^V/i/-— Qcuilcuicu  of  the  jury,  this  is  a  p,xT 
'  char;gcd 


Digitized  by  Co..'v.i 


Michaelmas  Term,  14.  Geo  3.  K.  B. 


charged  in  the  iaIdrfQatioii  as  z  £Mt  and  feditious  libd  on 

the  revolution. 

Tike  revolution  is  the  bafe  on  nhich  the  prc/cnt  conftito- 
tion  rclis  if  that  fall  the  whole  rupeTAru£hire  falls  with  it, 
and  all  the  hleflmgs  that  have  been  and  are  enjo^red  in  conle* 
^uenee  of  i^. 

'  It  docs  not  follow  that  the  Ubel  nuift  be  fo  deverlf  written 
as  to  have  its  eSedl.  The  dqloefs  of  the  anthori  or  the 
good  fenfe  and  honeily  of  the  readers,  with  the  finnners  of 
government,  may  all  equaUy  fruftrate  this :  But  the  author 
H  not  the  Icfs  criminal  for  doing  all  the  mi(chief  he  ceuld^ 
and  intending  more. 

If  you  find  that  it  arraigns  King  William  the  third  and 
Queen  Mnn^  not  in  their  pcrfonal  charaAer,  but  as  dethron- 
ing their  father,  as  being  an  unjufl  an^  wicked  a£t,  this,  cer- 
tain'v,  -arraigns  tlic  rcvolation. 

'i  lie  evidence  is  very  clear.    Mr.  luir.ihi^e  has  rightly  ar- 
gued that  you  inull  lee  the  autlior  uiuu..:  a  hat  was  iniputed 
to  him.    It  is  not  that  lie  is  accurate  as  to  dales  and  hillorical  jf  ^.jp, 
facts.     You  muft  fee  what  ideas  the  author  meant  to  convey,  do  not  prc- 
accordin£  to  your  fcnrc  of  what  he  has  wrote.  ^^^y  *^ 

I  don't  know  as  to  the  point  ot  hiftory  what  day  precifcly  „otmat«t^" 
King  U^iliidm  and  Queen  Mary  were  proclaimed.    K'n  >  A,  jf  rh.- 
H'iiiiam  landed  In  November;  but  it  was  net  till  after  the  »nc^"inifw 
converntion,  Tome  months  after  his  Innding,  that  they  were 

proclaimed*.    If  you  think  tlic  mcanmgot  K.  JV   and 

 ,  g  s  r  n,  and  lb  of  the  reft  imputed 

to  him  by  the  information,  be  the  true  one,  you  will  find 
him  guilty ;  if  not  you  will  acquit  him.  What  will  be  the 
conieqaence  of  your  finding  is  matter  of  another  judicature. 

•  As  to  many  other  things  which  were  argued^  they  may 
properly  go  into  confideration  upon  the  judgment  paiTcd  on 
this  letter,  whichi  I  think,  isj  as  it  has  been  ftatedto  be»  a 
very  ftupid  one. 

The  jiuy  went  out,  and  retomed  fome  time  after,  and 
found  <idendant  guilty* 

The  iame  day  another  infimrmation  was  tried  againft  the  r 
^hetWitotfaa,  as  I  underihnd  it,  and  1  believe  for  the  fame  ^  ^ 

,  For  the  profecutioQr^That  the  paper  in  quefttoii  is  one  of 
the  mod  geueral,  Ubds  ever  written.  That  it  traduces  every 
magi  (Irate  in  this  kingdom,  and  aimed  every  profeffion  ;  and 
t^ows  odium  upon  the  revolution,  as  the  luurcc  of  aU  the 

G  g  |»  2  curfes 
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curfcsand  calamities  of  this  nation.  That  one  wo'jW  won- 
der any  r.nglilh;ii..n  ftiould  hope  to  give  an  ill  impreifion  of 
that  event,  to  whir Ii  every  Ent^liihrnan  owes  the  hlghcTt  blrf- 
iings,  and  the  grcateft  ihare  of  libcrtj  any  nation  ever  ai- 
joycd. 

It  is  faid  it  is  a  l"hipid  work.  "  The  characters  andthis^ 
♦<  llandered  arr-  out  of  the  reach  of  llander.'* 

The  author  has  been  as  fcandalon*:  and  malignant  ?.s  Kb 
tindfrfT.Ui<!iiyr^  %vnr.M  fiifrlT  him  to  be,  anc!  his  dulncfs  hit 
bocn  no  vrc.i:  Inn  :r;'rcc  in  this,  ns  it  feldoin  is.  As  to  tber 
eftect — Where  is  li^c  merit  of  having  Ix^cn  difapj^ointnl  in  a 
j)lain  avowed  purpolcof  prcpofrefllng  men's  minds  agam&tbc 
revolution,  and  of  courfe  the  prefent  government  ? 

I  never  yet  heard  that  the  wcaJcnefe  of  the  writings  usii 
the  brightnefs  of  the  character  which  was  iropotendy  attack- 
cd»  (hould  be  an  ar|uo)cnt  in  hvovar  of  the  wriier.  Of  bol^ 
youwilLjadge. 

As  to  the  apph*cat!fm,  «vcry  attempt  concerning  that,  clthff 
'to  ja^ify  Of  to  alter  it,  would  prove  alike  uieiefs,  as  that !» 
'been  already  m^e.  Nor  can  argument  mike  the  interpie^ 
tntlon  oA  which  the  profecution  infifts  clearer  thfta  it  is. 
-  '  '  ^X^^  letter  fpeaks  of  the  curfe  denounced  on  that  day  a- 
gninilhim  wlio  curftth  his  fathefi  and  then  infers  die  ju  i^ 
ment  againfl  hTm  who  profttibes  fats  father^  and  hires  ochos 
to  murder  him  with  hts  money. 

He  imputes'  all  the  taxes  that  haitcfSncebecn 
penflnn»,  fiianding  armies,  corropckm  of  rri%ion  and  ino» 
fety,  to  that  period,  arid  ftys  the  «*  chwch"  of  Engbrid  wis 
*<'  ilourifhing  before,  and  now,  without  the  Ipirit  of  propht* 
^  cy,     in.'.n  ir.ny  fliy  is  pi  rUhin^T." 

«*  Whu  can  lay  tli.u  die  rcocliion  againft  jf^emfs  was  not  a 
<«  g-— s  r  In  ?" 

T!ie  ft^refs  was  endt^votn^ed  to  be  laid  that  he  was  in  rti/^ 
tody  :  Cut  there  ap|icarcd  to  be  accds  to  him  by  any  who 
pleafed. 

^  780  J  The  If ttcr  fays,  "  If  thefc  taxes  are  a  blefTinf^  the  pcvoIo- 
.  ti^ju  is  a  blciling;  if  not^  a  cr.iTc."    \Vh'^n  he  h.:s  tokWf«i 

rel':  ''  n  and  nioraHtr  are  corn:pted,  the  church  px:irilhir.j.  ' 
,  the  llate  falling,  in  confctiuciice  (  f  the  revolution,  which  he  ! 
decs,  only  in  more  words,  can  it  be  faid  that  be  leaves  i:  i 
hvpothetically,  and  without  deciding  one  way  or  theolkOf  I 
u  he? her  the  revolution  Was  a  blclfing  or  the  confnrr. 
•  Fni*  thetteferolijnt. '  'Mr.  Ltf-Ax  is* DO^tty -purpose  tode^ 
f^nd  the  paperj  if^  it  contains  reflections  upon  the  re^ud(% 
and  upon  the  character  of  Kins  WiUjam  andQaeen  JMWft 

A  s  •  ^^^^  »  I 
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whom  I  have  been  ever  accuftomed  to  hold  from  inhncfss 
moft  nioftrlous  princes,  for  their  public  and  private  virtues.  . 
And  1  hold  the  revolmion  to  have  been  the  aera  from  whence* 
our  moft  valuable  liberties  were  (ecurod  to  us,  for  permanent . 
enjoyment;  and  that  the*  right  and  privHegcs  to  which  wc' 
owe  all  our  blc/Ungs  were  then  better  afcertaincJ  than  at  any 
former  period. 

But  you  .irc  MOW  not  upon  ilic  paj^cr  or  autlior,  but  the" 
publilLcr.    If  vGii  find  him  innocent  of  the  intcntiDU  to  puli- 
lifti  you  iiiUil  acquit  him  :  For  If  his  mind  is  innocent  the 
man  is  innocent.    YuU  nrc  not  to  find  that  the  p-iper  was. 
publiflied,  or  llbclious  in  itlclfj  both, arc  adinitted  :  but  that 
Mr.  Woodfdll  was  the  publilher :  And  he  cannot  be  the  pub-^ 
Uflier  if  iic  knew  not  of  the  publication.    His  life  vind  cha- 
ra£tcr  go  againfi:  it.     And  though  he  might  have  oti':-n.dcd 
ptrfons,  and  poliiDly  lumetimes  ofFcndcd  the  laws,  yet  hc- 
lias  riUv.iys  been  the  defender  of  this  glorious  revolution. 

Til  r,^  is  no  title  of  evidence  he  kiiew  it,  except  that  it  was 
puhiiiiicd  and  fold  in  his  (hop.  Upon  this  general  evidence 
ftsc  profecution  reib'  :  And  though  it  may  be  good  and  l  uf* 
$cient  in  general  cale^  jet  not  ui  tins  particular  one,  when 
Mr.  JVoodJ^all  was  jn  confinement,  and  hot  inp^wer  of  con- 
verging  with  thofe  from  whom  he  could  naturally  aik  infor*' 
mation  upon  fuch  ^b^e^h.  ^ 
~  it  is  extraordinary  d&at  the  accidental  publiiher  of  ib  dull  a 
paper  ihould  be  expected  to  incur  the  puniihment  and 
iure .  demanded  againft  him,  when  Sidney  and  Ruffei!  have 
been  initilted,  andno  enquiry  after  the  author  by  way  of  pu«> 
nifiiDient.  A  writer  ought  to  relate  fa^.  Let  him  \  and  if 
he  credits  hb  intelligence  let  bim^  and  t  We  of  his  readers  Z  -  -  t 
wbo  are  diipofed :  But  let  him  not  clofelus'namtioh  wit]^ 
obferving  that  he  feels  the  fame  emotion  he  ihould  have  done 
at  the  fight  of  his  Ton  turning  his  back  on  the  day  of  battle. 

What  is  there  in  the  work  now  before  you  to  catch  the 
humour,  or,  asfome  may  call  it,  the  fafhion  of  thefe  times; 
What  is  there  to  hurt  the  principles  of  the  revolution,  to  [  ] 
ilukc  prclrat  goveruinent,  or  dikUiro  ar.y  m.m  ?  Cut, 
above  ail,  whai  is  there  to  fix  it  on  the  defcnaaiii,  who  was 
in  prlfon^  and  ignorant  of  the  publication  1 

Lord  Mansfield — Gentlemen  of  the  jury,  whether  tliis  be 
an  object  uf  magnitude  enough  to  demand  this  Uiode  of  cnij^ui- 
ry  is  not  ytu  or  me:  Wc  muft  do  jultice  upon  lUat 

which  is  now  before  us. 

Mr.  !.((•  has  very  properly  acknowledged  the  criminality 
of  the  Icntcnccs  conveyed  in  this  letter  upon  the  revolution 
and  the  inilrumeiitsof  it.  ' 

Whenever 
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Whenever  a  man  publidies  he  publiihes  at  his  peril :  For 
there  h  no  catering  into  the  fecret  thoughts  of  a  tnan*s  heart. 

If  he  had  been  in  dofe  cuflodf,  fo  diat  his  forvant  co^id 
have  no  aece(s  th«re|  I  fhould  have  thought  it  a  dxierence 
very  proper  to  have  been  left  to  you  |  but  it  is  juft  the  faoe 
as  in  hb  own  houfe }  for  his  fervants  and  all  the  world  Bad 
accefs :  And  the  boy  brought  the  paper  to  him  every  day. 

Otherwifc  I  fhould  have  thouglit  the  particular  circuoir 
ftanccs  very  proptT  to  liavc  taken  it  ojit  of  iUp  general 
cafe;  but  here  It  is  jufl  ?.s  m  the  cafe  of  bil  Satiird-v. 
He  either  did  or  did  not  know  it :  if  he  did  he  is  anf^'cr^ici 
upon  that  ca^e  *,  if  not  he  cnght  to  hr.vc  knotrn  iit.  WLai 
may  be, the  con(equencei;»a  farther  conhdainion  •,  and  what 
the  magnitude  of  the  crime,  or  the  wifdom  and  prudence 
bringing  it  to  this  ifipde  of  declHon.  We  are  bound  to  do 
juitice  on  it,  whatever  may  be' the  confequence,  or  impon- 
^e  of  the  queAion,  more  or  lefs.  If  you  believe  the  e^i* 
dence,  as  to  the  publication,  and  the  intent  of  the  paper,  as 
ftated  in  the  information,  you  will  find  the  defencTant  guikji 
otherwifc  you  will  acquit  him. 

Jury  c.iiTie  In  after  fome  hours,  and  fouiiJ  rhe  defendant 
guilty  ol  publifliing  the  paper  flated  in  the  iiiformatiun  i  but 
did  not  find  it  a  libel. 

Lord  AlaHsfieU — Yon  mnf^  eitl.cr  find  the  dcfccdjuit  ge- 
nerally guilty,  or  find  what  you  do  find. 

They  foiuid  him  guilty  of  publifhing  the  paper. 

Lord  MaKsJield^Thzt  is,  you  find  the  dofendant  guilty. 

Verdict  taken  accordingly, 
f  78a  1     Judgment*   And  now,  Michaelmas  term^  26th  of  No* 
'  vember,  '1774,  Mr.  Jiiftice  A/ion  delivered  the  judgment  of 
,  the  court  againiV.'S.  and /f.  Jfi0o^//. 

"You  are  brought  tip  to  receive  judgment  for  prindng  and 
publi{hin<T  a  very  frditious  and  fcandalous  libel,  which  ap- 
pears to  thr.  court  of  a  very  pernicious  and  dangerous  nature 
A  lib  1  Oil  the  n  vf  l  tionj  on  the  King  and  CJiiccu  who rc3|ii- 
ed  at  that  happy  tiiuc. 

The  nnny  rcprefcnted  as  locufts,  the  church  as  pcrlfhing. 
religion  and  morality  as  utterly  extinguifhcd  in  aU  r^ks  cf 
men,  and  a  general  curie  upon  the  nation  in  confequencc  ot 
the  revolution.  The  wfnknefs  and  Ihipidity  of  theUbcl<> 
no  excufe;  that  it  will  not  aiib^t  wife  and  conGderatemcD; 
it  b  not  thofe  on  whom  in  was  meant  to  operate. 

The  court  has  confidered  the  nature  of  youroSencei  sb^ 
the  circumftanc(;s  offered  in  mitigatioiv  ' 

And 
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An  J  as  to  you  JVoodfaJl,  your  particular  li:u.ition  at  diat 
time,  which  ought  to  have  made  you  more  cautions  ;  and  to 
lit  ii  er  it  to  be  an  cxcufc  would  be  opening  a  door  for  all  libAs 
with  impunity. 

The  court  fcts  a  fin?  of  300  marks  upon  you,  and  that 
you  be  imprifuned  till  paid.  *  * 

The  fame  ^e  upon  the  other. 

Mace  againil  CammeL 

A Woman  lives  with  apsrfbn  as  hb  wife,  and,  upon  ex- 
ccijtion  levied  on  the  goods  for  the  debts  of  his-trc-i 
.  ditors,  flie  denies  that  (he  is  his  wife,  though  Ihe  had  always- 
pailed,  and  been  acknowledged  and  reputed  to  be  hia  wir;. 
And  ihe  contends  the  goods  are  her  foie  and  fepirate  property, 
and  bought  with  her  money. 

By  the  21  James c,  ip-^Sr.  if.   It  is  ena£^ed  in  cafe  of 
bankrupts     that  if  at  any  Hme  any perjon  or perfons Jbail  hi€9tiu 
bankrupt  f  and  at  fuch  time  as  thtffbMlfohemm  bankrupt  Jball ^ 
by  the  confent  and  permtffion  ^the  triu  owner  and proprietaryf 
^  Saw  in  their  pojftjfion^  order ^  and  difpofition^  any  goads  or  ehat^  ► 
^*  tffs  whereof  they  fhall  be  reputed  owners ^  and  take  s^on  fhem 
*<  the  fidey  alteration  or  difpofition  as  owners,  thai  in  every 
fuch  cafe  the  [aid  commiffmiers  ^  or  the  greater  part  of  them^ 
fball  hfiTte  ['Oiver  to  fell  and  difpofe  thefame^  as  and for  the  benefit 
**  of  the  cred.tors  ivhuh Jball  f^ek  relief  by  ihe  faid  i'^inmi/Tt^ny  as 
fully  as  any  other  part  of  the  ejlate  of  the  banhrupt ;  /?;./  tur  the 
better  payment  of  debt$,  and  dijcouragement  of  mtntobcconu 
bankrupts 

Th<?  principal  qnef^ion  fcemed  to  he  wlietlier  this  could  be 
extended  to  a  dilpoiition  oi  the  goods  of  another,  in  the  cafe 
of  a  perfon  not  within  the  lUtute  of  bankrupts  ;  fo  as  thole 
goods,  of  which  the  debtor  had  acted  as  ollenilble  owner, 
Ihould  be  taken  under  m  execution  for  the  bcneiit  of  his 
creditors. 

And  I  think  it  was  chiefly  argued,  they  could  not  upon 
thd'e  two  points, 

*  i  ft.  That  the  preamble  limits  and  declares  the  meaning  of 
every  ftatute,  and  the  preamble  of  the  Aatute  of  James  fpoiks 
6£  bankrupts  only*  • 

2d.  That  the  ena^ngclaufe  fpeaks  only  of  bankrupts. 

3d.  That  this  is  a  penal  ftatute  and  mu{l  be  conib-ued 
ftri£tty  to  the  letter,  and  not  carried  beyond  to  what  is  aci* 
ther  within  die  words  nor  profeded  view  of  the  aA. 

On 
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•  Vide  On  theotlicr  udo — ifl:.  That  many  times  2  law  was  mvl'^ 

deface' to       Ycmedy  a  particular  inconvenience  declared  in  tiic  preaoa- 
tht  fpii-it  of  t>le  t,  but  then  the  intent  of  the  Icgiflanire,  on  the  enacting 
tlir  ha' A-    part»  went  on  to  remedy  or  prevent  evils  of  a  (imilar  uaturc* 
rupt  Uw».       2d.  That  one  exprefs  oh]c£t  is  for  the  better  payment  of 
debts.    And  that  it  would  be  itrange  if  a  perfon  by  not  being 
a  trader,  and  therefore  not  obliged  to  run  the  fame  rifiiiicof 
his  fortunes,  fhouki  not  on Jy  efcapc^ all  the  penalties  of  the 
bankrupt  laws  himfelf*  but  fhuuld  have  it  farther  in  his  power 
to  flidter  the  property  of  others,  uled  by  hini  as  his  own ; 
9tki  lent  him  ^it;h  a  fraudulcat  pttrpofe  to  deceive  his  crcdiil- 
or9>  by  an  ofttfnfibk.Qwnerihip  an4  a  &l£b  iecurity. 
.  3  4*  Next  that  at  qomxmui-law  a  iecret  tranifer  of  morable 
gpodfr  was  always'a  badge  of  fraud ;  and  fo  in  all  caics  where 
the  apparent ownerDiip  was  (eparated  from  the  ml;  and  in 
iksh'  cafe  if  is  better  that  the  own^r  who  has  eqiuvocated  thus 
againft  good  faith  and  mutual  credit^by  outwardly  aban- 
doning his  claim  or  giving  it  o«er  to  another,  and  by  a  covert 
refervation  retatm^  it:77,£hould  l^fier,  thaotKe  innocent  ai»4 
abiifed  creditors,  • 

4th.  That  ill  ihis  cafct  the  woman  who  chinis  thcfe  goods, 
having  r.iiu;iicd  to  Iicrl'clt  the  ch:iract:r  of  the  wife  hliu 
whole  goods  were  taken  in  execution,  having  been  ackno^r- 
Icdgcd  by  him  as  his  wife,  iiaviug  been  generally  an*l  con- 
[  734  }  ftantly  reputed  robe  his  wife,  upon  the  faiih  of  the  ap^^r- 
anccs  and  declarations  held  forth  both  by  him  auu  i^er,  lliall 
not  now  fay  to  his  creditors,  I  am  not  his  wife.    The  goods 
on  which  you  rehed  as  pari  oi'  your  IK  urky  for  your  juit  debt: , 
'  which  you  knew  to  be  in  the  houlc  *,  which  I,  hr  cllirg 
my  fe If  his  wife,  and  gaining  credit  as  fuch,  did  mere  iirv-ng- 
ly  than  bv  any  words  alTure  vou  were  his,  and  would  be  vours 
if  your  legal  demands  were  not  otlierwile  aniwercd,  arc  not 
his  but  mine.    And  thouj^h  I  had  the  advantage  of  paiunig 
for  his  wife,  and  helping  hun  to  deceive  you  by  that  idv-v.- 
%lgc>  to  the  detriment  and  perha|>STmn  of  yourfclves,  I  wiH 
not  fuiiain  any  part  of  the  burtl^cn:  "  I  will  bt  his  wif;;  fur 
^  piirpoAis  of  my'o\r7i  couvenicDce,  and  I  will  oot  be  his 
¥.  ]iu£s  for  any  purpofeof  doing  you  juftice."    She  can  never 
be  permitted  to  ufe  a  condu^  which  fpeaks  this  laogoagei 
and  produces  thiefe  confti^iences* 

.*  llie  court  was  of  opinion,  and  Lord  Mansfield  delivered 
thff  judgment  to.  this  efCt£k. 

After  Ibkting  the  cale. 
'1  Xt  is  queftioned  whether  the  enact  mg  claule  of  the  ftaloie 
of  James  went  further  than  the  preamble.  If  it  did  not  it 

wouU 
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would  be  ibrange^  bccaufe  ever  fincc  the  cafe  of  •  ^^tnif,  •  Pafch 
the  apparent  fraud  would  make  fuch  an  a£tvotdf  as  this, 
which,  fince  that  cafe  and  fince  the  (tatute  of  James,  is  now 
contended  tb  be  good* 

But  one  point  makes  this  very  clear  in  this  cafe  which  is— • 
ihe  pafled  as  hb  wife,  and  carried  on  afiairs  as  iuch ;  and  it 
ihal!  never  lie  m  his  mouth,  nor  in  hers,  afterwards,  tg  hf 
ihe  was  not  his  wife. 

In  a  cafe  at  Guildhall,  where  a  woman  had  palled  as  fiiw 
glc.  I  would  not  permit  her  afterwards  to  fay  Ihc  was  married, 
when  dealings  *iid  :\\k\c  h:.d  b-:zn  carried  on  upon  the  faith  of 
her  being  fmgle,  ar.d  u\>:ni  the  credit  oi  her  rolveiicy,  and  not 
tlut  of  the  \iian  wlion^  flie  w.is  piealed  afterw-rds  to  fct  up 
u>  the  crediu>r?>  as  her  lujlhaud,  and  the  perj'on  on  whom 
tl.ty  iiiufi  ho  content  to  rely  fur  payment  of  the  debts.  So 
that  we  think  upon  Lliis  pouu  the  caie  is  dear. 

» 

Iiidictmeiit.  [78 

ON  an  indictment  fcr  perjury  in  an  affidavit^  i  the  po*- 
jury  was  charged  that  the  defendant  fwore  in  hbiaid 
affidavit  to  t)ic  purport  *  and  e&St  feUowIng. 

And  it  feu  forth  the  afHdayit  1  but  tnere  is  indead  of  the 
word  "  updc^rftpod"  undertood,  that  he  the  defendant  (wore 
he  undertood  that,  &c.  whereas  in  truth  and  in  fa£fc,  &c. 

They  came  after  verdi(St  to  qualh  the  indtdbnent,  and  fet 
afidc  the  verdict  up>n  this  exception. 

It  was  argued,  i  It.  That  thib  was  a  flaw  in  the  indiiTlment, 
ill  the  materi '.I  j^art  of  tl>e  charge  in  the  ..ilioiunent  itll'U  of 
the  perjury,  and  therefore  tatal  in  an  iadiciment. 

2dly,  That  a  verdict  wf^iM  not  help  it ;  for  though  for  the 
fnke  of  leitliiiL  civil  pioperty,  the  law  had  ptrnaited  luch 
faults  to  be  c  red  by  a  vcrdi^l ;  yet  no  law  had  ever  yet 
been  thought,  proper  to  be  iiitroJ'uced  by  the  kgilUture  to 

lea\c 

f  1.    Dona  clandcflina  funt  fcmper  fufpiciofa. 
a.    Trans  1 1  iloai^  iicmi;*!  p.itrccinari  dcbent. 
3.    ^ui  <iUum  rcbu)i  per  viiu  aUI  uoluin  I'poliarc  vult  iuA"*  ixmiuito. 
-  Fnut  contra  alio*  irrita  comra  frauiiatorcm  valet. 

Kihil  cafiidiute  Aultlin. 
Dcdpi  quani  lallere  cfi  tuthll. 

•  So,  1  tlunk,  it  wa»;  iiot  tenor,  viiicihe  diftin<5iioB  In  Jl'iU.  t' s  czSe^Sir 
^amts  St/rrf'Tr,  parr  4.  vol  4  Atid  iV<'ir,  1  uiHlrrftand  ih.it  '.hvlV  lafl  fit- 
tings after  Michaciraas  term  1676,  bcfor*:  Lard  Clikf  juihce  Vi-  Ut  j,  Lord 
CA«fiMiwa»imn-r»ited  in  a  profrcution  agat&ft  a  printer  for  pubHfhn  g  a  pre- 
tended letter  of  hif  Lordlhip't;  thr  mdi^nicm  fcttin^rorih  chat  (he  tdior  of 
belaid  pretended  let  u-r  wu»  as  follows:  And  in  the-  krt\n^  iV.nh  of  the  fame 
the  word  *' V'^^oiir"  W2i  tftd  inftead  of  "  riYt  ur  "  Audi  h,..r  I.oid  Cl  icf  Ju:- 
tke  faid,  he  woukl  twt  lay  whether  ptrpt  ri  wouid  iiawc  doue.  But  in  that 
there  was  this  father  difference,  that  vigour  waaa  word  not  i&feniible. 
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leave  any  thing  at  large,  where  the  property,  life  and  liber- 
ty, of  the  lubjc^l  was  concerned.  • 

On  i\\c  other  fiJe,  that  tins  "  undertood**  being  totally 
infcniibic,  was  nor  a  word,  but  would  bcrotne  a  word,  ac« 
cording  to  thefciire  and  truth  by  rcftoi  iiig  the  s,  w  '  ti  h  hid 
elcapcd  the  pen  ;  therefore,  that  this  was  no  caic  ut  one 
word  for  another,  or  of  a  word  too  much  or  too  lirtlc,  but 
only*of  ?  letter  omitted  ;  by  tlie  omifHon  of  which  no  doubt 
or  new  icnfc  wafr  introduced  i  aud  cales  were  cited  to  ihew 
the  dilfercoce. 

The  court  took  time  to  con^der  ;  after  wliich  thejud^ 
xncxu  of  the  court  was  delivered  by  l^rd  Alans  fit-Id. 

'lliis  is  the  cafe  of  an  indicbncnt  for  perjury,  ?jid  it  comet 
before  the  co.'rt  on  the  reading  of  *<undertoovl"  for  *•  under- 
[  7^6  3     ftood."   The  jury  read  it  undcrftood,  and  this  coniies  be» 
fore  the  COT! rt  to  cure  that  verdict  and  fet  it  afide. 

Some  of  t!ic  cafes  arc  very  nice,  and  to  be  furc  there  is  a 
great  deal  of  nicety  in  criminal  profecutioos,  and  the  law 
ought  to  be  certain.  And  the  cafe  of  Hunt  is  brought :  But 
the  attthoi*  ty  of  Hivmkws  denies  that  ca(e. 

And  the  dit^inciion  feems  to  be  where  the  word  is  made  a 
different  word,  admttfid  in(leaJ  of  amittai  \  there  the  indi^ 
ment  is  bad.'  But  a  difference  in  the  ijpelUng  of  the  wnd 
whereby  no  new  word  is  produced,  nor  the  real  one  poffiMe 
to  be  miilakehy  will  not  vitiate  the  indt^bnent* 

Though  the  criminal  proceedings  ought  to  be  extremely 

urate  and  ftricl;  yet  to  fet  a  judgment  of  the  jury  upoik 
liich  a  nicety  would  be  verj  bad. 

Rui  E  DISCHARGED. 

I  lis  Lordihip  cited  the  cafe  of  the  ^teen  and  Drake^ 

Peremptory. 

PE  R  K  iM  PTO  R  Y  w>ll  not  have  c^fc^,  where  without 
hiuit  01  the  party  a  witueis  cannot  be  had.* 

Fopham  again^i  £yre« 
Curia  Cancellaria. 

ON  an  appeal  from  the  decree  of  Sir  Thomas  ifwtff,  now 
malter  of  the  ralU,  for  performance  of  a  fixxitic  agree* 

ment. 

It 

•  hat  nm'ntm  ce^t  id  Unpoflibltii. 


Vide  The 
motion  in 
the  oife  of 

General 
Moityn, 
iti^cr. 
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It  w:^';  on  a  bill  brought  againft  Mr.  r.s  heir  of 

his  father  \  Lord  Mansfield  as  mortgagee  of  tiie  citatc,  and 
the  purchnfcrs  after  the  treaty  was  broke  otf  between  Ey  e 
and  Mr.  Popham,  to  enable  them  to  compellMr.  Popbam  the 
heir  to  a  fpecific  performance  of  the  agreement  between  his 
father  and  Mr.  Eyre  the  plaintiif.  And  his  honour,  after 
feveral  heanngs,  decreed  a  fpecitic  performance,  and  made 
directions  4iccordingly  ;  from  this  Eyre  and  the  other  parties 
(excepting  i^ord  Mnmfi.*ifi)  appealed.  But  Lord  Mtifufiiid 
was  not  inchidcd  in  the  decree  before  the  maiter,  thej  iiay« 
ing  dropt  hb  Lordihip's  name  before* 

The  cafe  llated  on  behalf  of  the  appellant  Ept  was  this.  [7873 

That  his  father  thought  himlelf  deceived  by  change  of  the 
name  of  die  purchafer^  and  that  therefore  he  did  not  execute* 
and  refuied  unlefs  the  money  were  paid  down. 

And  that  he  cannot  execute  the  convcyancei  becaule  al* 
ready  made  and  complete  with  his  father. 

That  the  defendant  is  fon  and  heir  to  his  lather. 

Difpute  which  fide  (hould  begin  to  ftate. 

Wherever  it  is  an  appeal  from  a  particular  part  of  the  de- 
cree, the  appellant  goc^  oa  lirth 

But  where  the  bill  and  aufwcr  is  opi:ned,  there,  per  Cm* 
teliariumi  it  fhould  rcem  the  p'aijititF  in  the  original  taufc 
ihould  bt^giu  ;  becauie  he  is  chUcU  to  fhew  his  caufe  a^ainil 
the  appeal,  and  the  i|H:ci£c  agreement  i^  to  be  enforced  on 
hearing  all  the  evidence. 

Argued,  for  the  rel'pondent,  that  he  is  heir  to  his  father, 
and  inc  ciiatc  of  which  his  fa  i  her  had  propofcd  to  difpofe. 

That  16500I.  was  the  price  ou  which  they  entered  into 
treaty. 

That  1 7000  was  the  price  underftood. 

Ttiat  the  agreement  was  declared  by  tlic  plainthrs  agent 
in  writing,  to  he  confidcrcd  by  him  as  a<ftuaiiy  completed. 

That  the  alteration  of  the  name  of  the  purciufer  was 
made  by  conf  ent  of  the  defendant  and  approved. 

1  hat  Mr.  Fapham  faid,  the  rcafon  of  his  refuTal  to  execute 
,thc  agreement  was,  becaufc  he  under  flood  the  agent  qicant 
topurchafe  for  himfelf ;  and  he  did  not  know  whether  Lord 
Mansfield^  the  mortgagee*  would  give  up  the  deed,  or  whe- 
ther the  money  was  ready  to  be  paid. 

A  very  idle  obje£lion ;  becaufc  the  money  was  (eaured 
him  at  any  rate  \  and  upon  payment  there  was  no  reafon  to 
doubt  the  de^ds  would  be  delivered. 

The  defendant  before  the  mafter  was  ordered  to  put  in  an 
^nfwer^  and  then  to  put  in  a  farther  anfwer }  and  before  this 

*  there 
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thnr  canic  out  fcrther  evidence  whkh  made  it  ncccfiarrtt^ 

^06  3  amend  liic  Dili.    T'wt  liefen'iant,  the  covenantor,  madei^ 
nnv  agreement  with  Mr.  IL  for  the  laic  at  tl;c  original  price 
piv»poii:d  to  the  other;  there  was  no  poflibihty  ol 
this  in  the  bill,  becaufe  it  was  after  the  bill  brought.  The 
.  feconJ  covenantee^  intercft  dr{)cnds  on  the  indemnity  given  » 
yet  16500L     to  rep.iy  tliem,  and  the  eftatc  to  be  iccumL 
.    The  obie^tions  hcforc  tiic  maltcr,  That  this  is  a  verbal  a- 
rrreniait  aot  in  writing,  and  therefore  wilhin  tbc  Uatuic  oi 
ira-uds. 

Two  letters  (the  fecond  fubfcribtd}  that  he  would  not  lajce 
.*  .  id's  than  I  yoccL  this  underwriting,  and  he  confciies  ihc  a- 
^eemeat  in  \xvu  The  anfwer,  and  this  would  take  it  out  of 
the  ftatuteo££iraads  u{>on  a  fiiil  evidcDCC.  Though  tlicrc  wa* 
a  verbal  igreement  which  the  court  would  not  have  decreed^ 
yet  if  the  defendant  admits  in  hisanfwers  the  court  will  de- 
cree a  performance.  Gro/ion  zad  Laves ^  £q.  Ca.  abridgiedi 
if  there  be  a  pnrol  ngrerment,  yet,  if  adoiitteu  in  ani  wcr,  the 
defendant  (li?!!  be  compelled  to  perform  lt»  f or  tHc«c  is  no 
danger  of  peijtuy,  which  is  what  ibc  ftttote  meant  to  pre* 
venc« 

[Lord  Ckamreflor— ^0r)?^4  2.  T.  biU  farocght  for 
fl>Qci6c  peribnnaace  of  an  agreement  |  tht  deftndant  pleacM 
the  ftatute  of  frauds  and  perjuries.  It  was  doubted  whether 
he  ouglit  to  fot  out  the  datitte  of  frauds  and  })crjurics,  the 
shancellor  at  firft  thought  hefhould  he  farther  beard  :  Birit 
^afterwards  tiiat  it  was  exceedingly  improper,  for  then  he 
muil  admit  tlie  agreement,  and  tlicre  woukl  be  ma  end  of  the 
ftatute  of  frauds  and  [>erjuries  J 

The  argument  was  continued  upon  the  obieiflion  of  Mr. 
Pophnm^  to  inforte  tliis  .igreeineui  \  ihai  \i  nditic:.al 
agreenu  lit,  becuufe  the  money  was  to  be  paid  at  a  ccrtaui  day 
and  it.is  nor  Ix'en  i>;i!d. 

That  tlte  agreement  had  been  varied  fincc  the  writing ; 
that  inftrncl  of  165C0I.  to  be  paid  down,  iooool.  wa>  to  he 
paid,  ajid  the  7 cool,  taken  a«i  a  lecurity  on  the  ertatc.  This 
is  by  the  ai^rtement  of  the  covenantor  himicifj  andtbeOt 
fh?.ll  he  icr  up  his  own  ait  as  a  bar  ? 

lie  underitood  Mr.  Baidivw  \\?.<>'^.ohc  the  porch ;»fer,  and 
was  deceived  in  this,  is  another  objection.  And  tbst  be 
tliought  could  aot  pay  the  money,  ainl  tlicn  upon  Air. 
J^a/uiL'ifi\  uiivlertaking  for  tlie  money  he  Itiii  conunuss  tbc 
ol)ie<^tiun,  though  he  has  what  he  UcIircJ. 

i^^iiipj  \,  i}^ti£  Buckmpsam^  1  Var.  227. 
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TTic  cafe  in  Vernon  v  as  a  treaty  with  the  Duke  of  Burking- 
ham^  the  treaty  broke  olF,  and  Mr.  FhU'^ps  rontriv<?(l  that  the 
Iccretary  to  Lord  Chancellor  NoHrnrlnm  IhonlJ  enter  into  a 
treaty  with  the  Dr.ke  aiul  not  name  him;  and  that  Mr.  C  ^7^9  J 
NiroHs  would  fay  he  was  treating  for  Lord  Ncttwghom^  or 
IVlr.  Finch  his  fbn.  It.  turned  out  that  there  was  no  autho- 
rity from  Ix>rd  N^thgham  or  his  foitj  and  therefore  the  court . 
would  not  decree  a  performance. 

There  the  purchafc  was  pretended  for  Lor;l  Nottingham  or 
his  fon  the  Solicitor-General.  1  he  Duke,  being  willing  to 
oblige  any  of  that  family^  oflered  the  eflate  ct  his  own  {n  ice. 
Afterwards  he  entered  into  a  treaty,  and  on  difcoverj  rcfuAsd 
to  fign  the  articles^  or  make  conveyance.  TK:  l^rd  Keeper 
decreeit  that  there  had  lYOt  been  fairneis  ufed  \  that  Lord 
Buckingnam  having  a  great  regard  to  Lord  NattUi^ham  and 
his  ion,  declared  he  would  fell  cheaper  than  to  any  other  por- 
chafer* 

But  if  Mr.  Fmrh  had  appeared,  and  afHrmed  the  purchaTe 
he  would  have  dccreed|  and  he  might  have  Ibid  the  next  mo* 
incnt  to  Mr.  Philips, 
•  From  the  defendant's  Anfwer, 

The  defendi*nt  acknowledf^es  that  he  was  informed  of  an 
iritention  of  Mr.  K-;re  to  pmchafe,  nnd  iniwers  In  that  pa]>er 
wiiich  hc<:onfeiVes  wriiini^,  that  he  v/culJ  not  Icii  tor  tiiau 
I7000I. 

Mr.  Fatl^s  apent  writes  in  nrfwrr  to  thii^,  Sir,  I  have  com- 
miinicated  what  you  write,  that  you  would  not  take  Ids  thnn 
17000I.  and  though  Mr.  Fv't'  confultred  the  agreement  as 
abl'olutc  fo-  f 6cocl  vettoi-^v'c  tardier  trouble  he  will  u've  , 
17000I.  a'ld  tins  concludes  t!\c  n-j^reement.  i-lox^Tver,  i<jr 
n-iv  fitisfa^tion,  I  dclire  you  would  give  me  a  line  under  your 
>  hand. 

Lord  Chancellor — Read  the  iecond  ani  wer. 

r'-         Obje^b  (!  hy  counfel. 

t         Lord  Chancellor — if,  you  rend  the  confefTion  of  an  ogree- 
ment  out  of  an  anfwerj  your  mult  read  all  that  is  relative  to 
ji*     the  agreement. 

[In  the  iecondanfwer— The  deponent  begs  leave  to  refer 

to  his  letter.] 

Mr.  Baldwin  complains  to  Mr.  Pophantf  h  furprized  to 
^\    fsnd  by  Mr.  Bt^is*%  letter  that  theaflair  is  not  completed ,  and 
that  he  appears  not  apprised  of  the  fcarcity  and  vfilue  of  mo* 
ney  it  tUs  time:   However  it  hrtefy  well,  as  hefs  c«acltid- 

may  prove  much  more  boidicial :  If  Mr. 
\  ■  -.  StAu 
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Bioles  and  you  (hould  after  all  fettle,  as  I  apprehend  certain- 
^  ly  you  will,  I  lhall  be  at  the  Crown  and  Anchor. 

C  79^  3       Lord  Chancellor — Doci  uny  thing  appcur  in  lur. 

anfwcr  ? 

'       I^ter  iinportit  g  Lord  Mansf.tla^,  ngrcesiicnt  to  accept  of 
icoocl.  and  ihc  cii^ic  «^  iccunry  for  ihc  lein-iiiiiiig  7000!. 
Reciting  the  contract  and  that  it  was  not  reduced  into 

ifig. 

Aiui  iie  brings  an  a£don  for  non-pcrfonnancc  of  tliis  t ery 
'  agreement. 

Mr.  Ly  e  brln^^s  an  ?.'5^*on  for  non-perfGrirjancc  of  tijis  a-  - 
greemcnt.    luilcad  oi  1 7000L  the  eftaie  is  loUi  now  ai  hSt 
tor  16500L 

The  cafe  referred  to  proves  the  feller  was  impofcd  upon. 
He  meant  to  favour  the  family  with  whom  he  Uved>  and  uo- 
dcrdood  himlclf  to  be  treating.  That  gentleman  d!d  not 
claim  as  a  purchafer,  therefore  no  body  could.  This  is  a  fale 
by  public  au^^on  \  he  only  wanted  the  money  ^  if  hs  had  the 
money  this  was  enough. 

Argued  on  the  other  iide— that  the  mafter  of  the  rolls  was 
wrong,  in  decreeing  the  fpecilic  performance  of  the  agm- 
nient. 

The  eftate  is  like  all  others  in  the  We(V  of  England,  con- 
tinually incrcaling  in  value,  becaufe  the  rents  in  the  eftate  are 
upon  lives,  and  confidcrably  lefs  than  the  real  value  ;  while 
the  agreement  is  in  fufpenfe  the  lives  are  wearing  out. 

Seven  years  from  the  treaty  they  come  for  a  fpeclfic  per- 
formance, on  payment  of  lyoool.lor  the  e(late,  Mrhichthey 
were  to  have  paid  feven  years  ago.  It  is  an  application  agiiiiit 
aji  heir — the  difadvantagc  would  be  to  the  Ium  ^ocoi. 

It  iias  been  thrown  out  that  we  have  been  lo  fooliih  to  fell 
the  eftatc  for  i6v-''  1  ^'i^'  cl^iii^^ile  maJe  iLthcicntlv  {liews, 
that  a  pcrfon  who  luiJ  an  diate  in  n.ortgagc  gained  by  felling 

e.irly  .^s  p( >flU)lc  i  and  the  person  who  comes  for  zr\  equi- 
table relief  uoo*;  not  come  very  fiivourably  u  hen  he  objects  a 
lale  uridcr  vdue,  to  which  he  has  driven  the  par^againil 
wliofc  heir  he  claims. 

It  is  fiaied  there  areccrtJiin  general  rules  for  performance 
of  f|)ccitic  agreements.  If  the  court  wrrc  to  lay  down  gene- 
ral ndes,  without  exception  of  circumltances,  for  perioral- 
anceof  a  fpecilic  agreement  by  which  apartylhould  be  com* 
pelled,  it  would  in  truth  compel  to  a  greater  hardihip  than 
thde  €f  common  law.  From  their  generality  and  ligovr  the 
cotnrt  would  then  be  a  legiflation  fup^ior  tothe  conunookw, 
und  much  feverer.  Indeed  if  the  court  were  to  lay  down  any 
rules  whate^'or  in  this  matter  then  circumvciitioo  would  be  fis 
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ToiiTcd,  and  the  rules  of  tUe  court  would  be  made  tljie  inflfu- 
mciii  of  mere  fi*aud. 
r        Thcrt!  is  a  great  deul  of  difference  between  an  agreement   £  791  J 
whicl)  Will  eiitiile  to  damages  at  common  law  for  non-pt-rioi m- 
auce,  and  an  iigieement  wliich  wiil  be  ci.n  led  into  execution. 

Where  the  dam.ij^e^  w  (juul  be  greater  to  a  party  by  carry- 
ing an  agreement  into  execution,  than  any  damages  a  jury 
would  give,  then  equity  will  not  decree.  This  I  argue  witii 
the  more  confidence,  becaufe  your  Irrdfhip  laid  it  down  in 
the  cafe  of  7*iJ/>t' and  Harris,  and  it  was  atiirmed,  and  taken 
on  the  lame  grounds  by  the  Houfe  of  Lords. 

As  to  the  remark  tiiat  courts  of  equity  have  made  rules 
tlut  where  an  agreement  is  admitted^  it  lhall  be  lame  as  in 
writing ;  equity  will  always  take  cnre  not  to  fu})erlcde  anj'^ 
obje^k  tieiigned  to  be  iecured  by  an  a£k  of  parliament. 

The  end  of  the  flatute  of  frauds  was,  that  the  truth  of  the 
artick'?;  Oioiild  be  known. 

If  the  aniWer  be  taken  as  an  agreement  in  writing,  the 
anfwer  of  a  perfon  of  a  delicate  confcience  will  make  a  great 
difference  to  his  diiadvantage,  from  the  anfwer  by  a  perfon 
of  an  hard  and  (lubborn  one,  who  would  fwear  away  the 
agreement.  This  difference  a  court  of  equity  will  not  be 
anxious  to  introduce. 

The  terms  of  payment  will  not  appear  with  that  prccHion 
and  certainty:  And  wherever  the  time  would  be  very  material 
(as  in  the  caic  of  performing  an  agreement  to  a  mortj^j^ee)  your 
lx>rd{hip  will  not  decree  agatnll:  one  of  the  moft  important 
terms  of  the  agreement ;  fincc  he  cannot  pay  the  mortgage, 
uad  mull  pay  a  <ircatLT  :iitL  rc!t  lhan  he  fhall  receive  rent. 

UnkiS  the  anfwci-  cuukl  be  I'o  particular  ?s  to  fatisfy  all 
the  objects  01  the  ai;recmcnt,  had  It  been  reduced  into  writijig, 
equity  will  not  decree.  Belules  it  miift  he  feen  liril:,  that  tliis  is 
an  agreement  proper  ever  to  iiave  been  put  inio  exetution. 

Very  early  Mr.  ^^rt- propofeJ,  which  al«rn\ed  Mr.  Pofh- 
hn77if  who  declared  he  would  not  deal  with  him  or  any 
gentleman  of  his  profefHun  (he  was  zxk  attorney)  uiileii»  the 
money  were  laid  down. 

Mr.  E\re  prevailed  upon  fv)me  body  of  the  nnme  of  Biild- 
nvht  to  enter  into  this  treaty.  Mr.  Fophom  would  have  been 
ready  to  enter  into  the  treaty,  provided  the  whole  treaty  had 
been  to  be  performed  on  their  part.  The  whole  money  was 
to  be  paid  at  Lady-day  following.  This  is  the  firft  treaty } 
it  was  varied  afterwards.  They  muil  ihew  which  of  the  fpe- 
ciiic  agreements  remains  to  be  performed. 

Mr.  p9phamy  as  having  been  difappointed  of  receiving  tlie  , 
tooool.  being  obliged  to  paj  the  intereil  from  the  time  in 

which 
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which  he  (hould  have  paid  the  moneys  little  Ifarefs  is  to  be 

.laid  on  his  bringing  an  action. 

•Suppofing  the  action  (which  was  dropt)  could  harebxn 
niaiiuaincd  for  damages,  docs  it  follow  trom  tliencc  diat  ihcf 
were  entitled  to  tlu-  j'pccirtc  performance  an  ^grceir-r.t,  fiT 
the  non-pt T'ornv.ince  of  which  Mr.  P'^ph.^tn  was  to  hivc  hiJ 
damages  ?  Arc  tiicre  any  cafes  which  fay  a  p-^rfon  who  Iras 
becii  dilatory,  and  expolcd  hinilcif  to  an  aclion  byhli.  dc!::y, 
/liall  hn\  e  a  rit;ht  to  compel  a  ii)ecif;c  pcrformaacc  of  that  a- 
^reement  whit  h  was  delayed  by  hiiTifclf. 

The  do<^triiie  is  rather  eontrnry  to  this  pofition  in  Hjzri 
and  Cnrrdl^  Vincr,  title  contract,  pi.  iH.  n-iierc  a  partv  hss 
trifled,  or  Ihown  any  backwardnels  in  perfornaancc  his 
part  a  cv)urt  will  not  interpoiei  and  eipeclaliy  if  circunftui- 
CCS  are  altered.  •  '  •  * 

Can 
*  agreement 

and  tlic  fame  17000I.  with  the  lofs  of  all  the  iotered  to  wbicl^' 
Mr.  Pcpham  bj  that  delay  vras  made  liable,  on  inabffity^ 
pay  off  the  mortgage.  *  * 

The  memorandum  on  which  they  (ay  this  agreement  was 
entered  into  is  thus;  propoial  of  16500L  Asilwfer— fle 
wonid  not  take  lefs'  than  1 7000L  Had  it  ftood  tbere-cduinf 
have  been  contended  in  this  court  that  this  was  a  compicti  »- 
gr(!ement  according  to  the  ftatute  of  £rauds  ?  ' 

Ko&rther  was  proceed  in  the  agreement  on  ooeli^tftilan 
propofal  of  a  (um,  and  on  the  other  the  ium  laid  d&wif  mldef^ 
which  he  would  not  part  with  the  eftate.  Is  this  an  agrecmcrtt* 
in  writing }  If  the  Itatute  of  frauds  were  to  be  thus  cor.tnX  eJ 
it  would  l>e  virtu;. llv  revoked.  If  the  h:i:l:v  tnmfactions  of 
perfons  in  t!*c  commencement  of  a  treaty  were  to  be  taken 
a'ti  complete  ?greement,  the  cafe  would  be  wgric  lixicc  thfi^ 
lisuitc  tlian  it  ever  v.-as  before.  * 

'!"hc  anfwer  is  tlius — Mr.  Firn  h  has  communicated  the  cnn- 
tents  of  wliat  you  wrote  with  your  pencil  under  Mr.  B^iiJ'u.^^ 
letter,  that  you  wouldnot  take  Icfsthan  i  7000!.  -^nd  n.hhi?xig^ 
iic  confidered  it  as  an  achial  bargain  for  1650CI-  yet  as  n<; 
had  acquainted  fcvcral  of  his  friendb  upon  thefabjeci,  K.^t-' 
wiihitanding  your  refufal  to  take  Icfs  than  ijoocl.  he  vriti  b;> 
ready  to  give  that  turn  which  concludes  the  agreemntt-* 
r  .      ^      "  But,  for  my  fatisfodtion,  I  dehre  you  would  gi^fe  mc 
«-  ^ '  >^  J  «c  lirtc  unu  er  yout  hartd."  ^  Was  not  this  co  draw  bktt  ^irifh- 
in  the  ftatute/  *  -      '  "       -  '  '  * 

Mr."  K  the  agent  £or  Bjiwin,  projiife*  "an  'agtctxiient  ftf 
i7»30cL*aKd*d6liires  him' to  #£Q:a'ih|^iiig»  wfiidi  iTdUtt 
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be  torn  to  the  Atisfi^Qioiii  pf  Mr.  iqfd^  thaa  mf  thing 
he  could  %. 

.  And  ,Mr»  P9piant^  finding  jt  to  liiOAed  on  as  an  abib* 
Ime  agreementi  r«fiiies«  aa  it  wanted  the  moft  important  ar« 
tide,  the  time. 

The  agreement,  lays  lift*.  Baldwin,  Mr.  jGjt^,  and  his 
agent,  concluded  by  the  rules  of  this  court,  as  wc  arc  aJ- 
viicd ;  they  wanted  abler  advifers.  "  The  day  is  noi  at 
*•  ail  material  J  if  you  lofc  i2,oc  jI.  bcfure  the  agreement 
«  ihould  be  completed  it  is  not  m.itcriai ;  it  is  a  complete 
**  agreement  for  us.  You  will  bo  to  go  into  the  Exche- 
**  qucr ;  we  lhall  have  an  opportunity  of  getting  rid  of  the 
"  cltatc  in  parcels,  which,  I  tell  you,  is  a  very  good  bar- 
"  gain ;  and  therefore  we  are  both  tied,  but  we  withaloofer 
•*  chain ;  and  you  will  have  to  run  through  a  court  of 
"  equity  i^cfore  we  arc  uhllged  to  pay  th«;  money.    And  if 

you  fell  it  to  any  |>crfuii  clic  we  will  make  you  hear  of  it  in  * 
•*  the  court  of  Chanct  ry."    This  is  the  kind  of  language 
fpoken  by  the  conduct  of  thefe  gentlem^  who  come  for  a 
>  fpecific  performance. 

The  a^vement  was  ready  for  Lord  Matisfoiits  accept* 
ance  ;  Lord  Mmufieid  accepted  \  Mr.  P^pham  was  ready  ; 
they  were  not  ready  at  the  firil  day  \  nor  on  the  22d 
of  June,  which  laft  day  is  lubfeqoent  to  aU  the  evidence 
they  read  in  the  cafe. 

They  propolbd  the  conveyance  on  the  28th  of  June, 
with  Mr.  Eyri^  name,  but  not  the  money.  And  then  he 
might  well  iay»  «  If  I  am  to  be  driven  to  an  agreement 

with  Mr.  Ejn^  with  w^om  I  have  declared  I  would  not 
«  treaty  inftead  of  Mr*  with  whom  I  had  declared  I  would 
^  treaty  I  will  not  go  farther.** 

This  cafe  isiaid  to  be diltingoiihed  from  the  cafe  of  the 
Duke  of  Buckiftgiam.  The  d^mte  there  was  not  whether 
the  Whole  value  had  been  ofimd  ;  and  I  refer  your  Lord- 
(hip  to  the  report  of  the  caTe,  where  the  parties  would  not 
go  into  the  queftion  of  the  value. 

And  the  court  dcttriiiined  they  would  leave  the  eledllon 
to  the  vendor,  and  he  would  enter  into  an  a'^rccment  with  a 
pcrfon  in  whom  he  had  a  conlidencc,  and  uui  mother,  with 
whom  he  had  not ;  which  is  the  very  dctcrminaliou  the  licir 

the  vendor  now  prayb  and  expects. 

It  cannot  confift  either  with  that  common  fenfe  to  which,  J 
in  an  idle  way,  we  arc  accu Homed  to  appeal,  or  with  the 
more  circumflantial  and  certain  rules  of  equity  and  jufUcc, 
i^M  an  execi^tofy  ^^inent  with  %kti,  ^nc  ^h^uld  be  the 

ti  h  h    '  fame 
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ftme  as  with     others   AadtfuM  is  bere  tbls  finther^ 

ference  between  an  inftant  agreement »  which  he,  the  de- 
feiidant,  expelled  in  this  cafe,  and  which  was  neceilary  for 
his  circumftanccs,  and  an  executory  agreement^  which  in 
his  circ Limit. uiccs  v.;  l>  ruinous. 

•  They  have  not  iLAwd  any  one  certain  fettled  exi^icit 
'    agreement,  liLc  that  which  the  ftatute  ever  exi)e«fVeil  to  fee 

in  \n*iting  •,  like  that  which  this  court  will  expert  to  ice 
Ionic  way,  in  order  to  entitle  to  a  Ipci  iHc  agreement. 

And  if  the  fratiite  is  to  be  conitrucd  liberally  [ilus  is  the 
only  rule  by  which  parties  are  to  be  bound,  if  they  art 
to  be  bound,  in  equity)  they  arc  not  to  be  in  a  woi-fc  crnditkm 
than  if  b  'und  in  law.  What  is  the  ngreement  by  wbkh 
they  are  to  ^he1^'  title  to  a  Ipecific  pcrforuiaitcc  ? 

Mr.  Eyre  had  faid  he  wanted  to  buy  the  eftate  to  fell 
again  to  advantage.  This  in  the  outfet  of  the  afiair :  And 
it  was  a  pretty  ilroBg  obje^on,  efpecialiy  when  be  did  sxt 
pretend  to  have  more  than  6000I.  to  pay  for  it. 
"  Mr.  F.  to  eiiqtiiffe  wheijier  Mr*  BJ's  parchafe  was  oofli^ 
pletcd,  and  if  not,  to  know  what  obflfu^tod  it. 

March  if. 

Application  to  Mr.  B*  when  he  would  com^cte^  and  to 
fill  a  daji  taft  the  eikitt  was  offered  athoofand  poimds  tUcup 
^  than  it  woidd  have  been  to  any  otber  pcHbni  on  fltocount 
of  prompt  payment. 
^  Mr*  Ptfhi^i  il^iikifig  Umielf  bound  in  lumoiir  to 
dtlchai*ge  nis  dd)t  to  Lord  MwisfieUf  if  yott  do  not  giit 
a  percm^iieory  anfwer,  he  fiiall  tbinlt  Uusldf  at  fibertf  «• 
treat  with  anotber  'gmdaStxr^ 

*  Treaty  refpe^ing  tl»s  (ale  was  in  fobftaace  tbis :  was 
offered  at  1 8000I.  at  Michaelmas>  1 766.  Offrt-  to  Mr.  A 
without  any  other  than  a  verbal  agreement,  Marchi  1767, 
for  17CUCI. 

The  agrcenv  r.t  which  the  court  would  cniorce  miift 
fully,  exactly  and  completely  appear :  And  not  only  this, 
but  it  mvid  be  iuch  as  the  court  will  decree  a  Ip.vitic  pa*- 
£  795  ]  torrnancc,  from  tiic  realonablenefs  and  fairncls  of  it,  both 
at  the  time  of  agreeing  and  when  it  is  prajred  to  be  en- 
fonrth 

1  here  miTft  be  full  evidence,  ^nd  the  court  mar  c:xcr- 
cife  their  jin  il'Ji<^tion  as  a  court  of  confcience,  as  m  calc  of 
,   an  additiunui  remedy  beyond  what  the  pr:rtics  can  havir  2t 
law.    If  the  agreement  nt>t  complete ;  if  fraud  intended, 
with  fe/pe^t  to  purchafors ;  or  cireumilaaces  or  edatc  alter- 
'i^i  cr  the  agreeiment^  tboi^h  at         b  futk  «i 

\t  woidd 
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WotiKl  be  injurious  by  a  fubfcc^ncnt  event  j  the  court  will  not 
decree. 

Mr.  Baldwin  does  not  underltand  it  a  complete  agree- 
mcut  j  for  after  thi*  writing  be  writes  and  alks  whether  it's 
foiled? 

He  talks  of  a  more  advantageous  treaty.    The  agree- 
ment drops . 

'        Fcpkam  fays  he  would  not  take  lels  than  lyOool.  he 

ijcics  not  fay  whst  h^:  will  take. 

Tady^  father  agreai  togWe  4500I.  portido,  the^ttlement  to  ^'  ^sa* 
be  made  four  or  five  htmdr^  pounds  per  annum;  tlue  proper 
heads  fet  down  by  a  clerk.  The  fathef  fell  fick  and  died  $  the 
tuatdk  completed  \  aod  then  the  performance  6f  the  agreement 
was  ttififted.  Lord  ChabceUor  faidhe  never  knew  an  ln(li»tKe 
in  which ,  it  had  been  decreed  an  agreement  Ihould  bind 
wliere  nothing  had  been  dofie  by  the  parties  figning,  or  in 
pkct  executing;  though  wrote  by  their  orders.  They  were 
XftXf  heads  fct  down,  which  might  have  been  altered  or 
reje<^ed. 

Mr.  pGphjifC%  agent,  ^fr.  Std-es,  has  done  nothing  to  ap- 
prove of  Mr.  Eyre.  Wliatcver  the  motive,  a  court  of  equi- 
ty will  not  decree  for  Mr.  Eyre  a  fpccific  performance  of  :ai 
underhand  agrcementj  carried  on  iu  the  name  of  anothct 

pcrJ'^n. 

Tiiis  court  has  been  fo  jealous  of  gH  'ng  a  fpccific  per- 
formance of  agreement  as  an  auiliiional  remedy  to  v.  hat 
they  might  have  had  at  law,  thar  ihey  h;r'r*  dec];irrd  they 
would  not  carry  them  into  execution,  wlicrc  there  appeared 
to  be  fraud,  triHing,  or  improper  condu(El. 

In  the  cafe  of  the  Duke  of  Buckingham  they  were  damp- 
ed and  inrolled,  and  yet  the  court  would  not  execute  them. 
It  appears  in  this  cafe  there  was  a  tranfau^ion  in  favour  of  a 
t>arty  all  aloi:]|g  with  whom  Mr.  Popham  had  declared  h^ 
Would  not  treat.  This  will,  therefore,  take  it  out  of  the 
benefit  of  an  equitable  conflru^tion  of  the  ftatute  of  frauds  \ 
c^cially  where  there  are  fubiequcnt  circumftan(ces»  which  - 
tender  the  (pedfic  performance  extremely  hard  and  unjuft^ 
and  perhaps  impoflihlc. 

'  a  party  making  an  agreement  may.  he  .delayed  for  a  day  [  jp(5  j 
iao^e  th^n  the  time  on  wich  l^e  ipfift^  in  the  agreement^ 
his  may  be  delajrcd  a  ye^,  for  ever.  The  party  on  the 
other  fide  may  pay  When  he  pleafeg,  and  inforrie  the  agree-* 
iBcnt  when  he  pie  lics,  in  fpite  of  jufticc,  equity,  and  the 
true  undcriuudm^  and  object  of  the  contract. 

li  h  h  i  Wherever 
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Wherever  the  time  is  material  to  the  party  it  is  an  el!eii- 
tial  part  of  the  agreement,  and  mud:  be  McrieA*  ¥ade 
Hayei  ■  ■ 

Rdyrn*  Agreement  to  convey  over  if  the  title  be  ap- 
proved by  defendant  or  defendant's  counfel  at  a  time.  The 
time  material. 

Gi/hB  i;.  Covenant  to  make  a  good  eftate  on  a  day  cer- 
tain* Dectee  in  the  Exchequer  mr  a  fjpeci^  pcrforaianfc 
of  the  agreement,  bat  refbfed  In  fhe  Houfe  of  Lords,  tte 

party  applying  not  having  proved  tBit  he  tendered  a  title 
at  the  time  i^ated,  which  was  material,  with  rdpe^b  to 

performance  of  the  agreement. 

It  docs  not  appear  he  wa^  even  on  ihc  3cth  of  June,  even- 
then  ready.  Therefore  he  is  left  to  luch  remedy,  if  211  v, 
;;s  he  may  have  at  common  law  :  Having  delayed  I^Ir. 
Popham^  who  did  not  intend  him  to  be  the  purchafor, 
and  having  not  complied  with  his  agreement  to  pay  the 
money,  which  was  neccfTary  for  Mr.  Popham, 

There  was  as  much  occafion  to  include  Lord  Mansfield^ 
.  that  lie  would  accept  the  money. 

To  confider  it  now  as  it  would  have  iiood  indqKndeot 
of  the-fVatute  of  fraud?. 

Before  the  (latute  the  court  would  not  execute  if  not 
Cgned  by  One  party,  or  in  part  executed. 

But  i  drawn  up  in  writing,  .dgneJ  and  fealed,  they 
would.  Marqim^  Nermattdy  againll  Duke  ef  Devof^tre, 
Execution  of  ag?reement  by  one  of  the  parties  ihoukl  bind 
both* 

'In  this  cafe  there  was  no  time  where  agreement  vras 
Complete,  nor  was  it  figned  by  either  party. 

llie  party  who  apphes  for  a  fpecific  remedy  has  not  €0i> 
du£Ud  himfelf  with  that  liumefi  and  candour  which  the 
court  expe£b. 

When  Mr.  Popham  dKpofed  of  the  eftate  he  was  to  pot 
nothing  in  his  pocket,  but  merely  to  have  money  to  pay 
off  the  mortgage :  Therefore  he  refufid  Mr»  Eyre^  as  not 
a  ready  money  bargain. 
C  797  ]  '  After  the  diflance  and  delays  in  Chancery  he  vmdd  be 
to  loft,  even  If  intereft  were  given  hinu 

Sometimes  a  fpecific  performance  has  been  decreed  mak- 
ing a  compenfation  ;  but  how  is  this  to  be  made  ^  There 
is  not  merely  the  lois  of  intereft,  the  i  ilc  is  lun  !crcJ: 
'1  he  mortgagee  holds.  There  i&  every  delay  and  ever}'  iO" 
joiivrnicucc. 
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Tf  you  did  not  keep  the  propofals  the  court  will  lay  you 
fliail  have  no  advantage. 

The  intercft  the  court  will  give  him  after  feven  years  it 
four  per  cent,  againfl  five,  which  is  to  pay  the  mortgagee 
on  failure  of  payment  on  the  day  incurred  by  the  £iuit  of 
thofe  who  come  for  a  fpedfic  performance. 

This  caie  depends  much  more  upon  than  any  reafon* 
ing  or  nice  points  of  latr. 

'  if  this.be  to  be  taken  as  an  abfolute  agreement  what  will 
be  ^e  fate  of  propofals  from  henceforth  in  the  way  of 
treaty  ?  No  ^mon  win  fay  what  he  meant  to  fell  hb  eftate 
for 9  as  thereby  the  bargain  ihall  be  concluded  at  once* ' 

Where  the  arddes  were  ftampedf  drawn  out^  deliberately 
efiaminfd,  the  court  would  not  fiifo  a  pqribn  to  come  in 
who  was  not  the  intended  puicbafori  but  left  him  to  his 
jemedy  at  law. 

The  cafe  of  the  Duke  of  Buckingham  goes  upon  the  de- 
ceit ;  the  parties  would  not  go  to  fettle  the  value.  The 
only  difBculty  was  the  refcinding  of  a  foiemn  deliberate  le- 
gal a^V,  which  yet  was  relcindeJ  for  the  fraud  \  juft  luch  a 
kind  of  fraud  as  in  this  caie. 

Stott  and  Langstaffcy  before  Lord  Camdetiy  was  to  refcind 
the  agreement.    Lord  Lamdm  thought  fit  to  oblige  Lang- 

Jirrffe  to  pay  the  cods.    A  bill  brought  to  give  up  a  leafe  on 
the  hands  of  Langstaffey  as  obtained  by  fraud. 

Lord  Cmudc'ti — Tlie  principle  in  equity  is  clear  :  But  up- 
on the  evidence  of  the  cafl*  the  queftion  is  fomewhat  nice. 
Scotty  an  iUiterate  gardener,  having  piirchalcd  jn  houfc  of 
Mr.  P.  next  to  one  in  which  Mr.  F.  intetuied  ^L^  Garrick 
r.iouid  fuccccd,  and  Mr.  P.  being  unwilling  Mr.  Garrick 
Oiould  have  a  difagreeable  neighbour,  it  is  agreed  between 
them,  but  not  made  part  of  the  contract,  that  Scott  fhould 
not  grant  a  leafe  of  the  houie  to  any  body  not  agreeable  to 

f  Mr.  jP.  or  Mr.  Garrick  afterwards,  if  he  fhould  luccced,  to 

.  prevent  Mr.  Garrick  havjng  a  difagreeable  neighbour.   Scott  £  y^g  ] 
ti'as  applied  to  by  one  Llangstaffe  for  a  leafe,  but  refuled» 

^unlefs  Langstt^€f  who  applied,  had  FS  confent.  Liangs 
Jiajfe  faid  he  knew  him  intimately^  and  that  there  would 
be  no  ol^e^Uon*  P*  in  fadt  diiapproved,  and  had  never  con- 

• '  fonted  to  his  being  tenant,  and,  fo  far  from  knowing  him 
^intimately,  he  had  only  fcen  him  at  a  tavern* 

Lord  Camden  fays,  «  Langstaffey  a  knowing  attorney!  has 
^  been  mifbiken  in  his  ideas  of  fraud :   Becaufe  ^dtt  did 

.      not  fay  he  was  bound,  and  he>  Langstaffey  did  not  fay 
he  had  F.%  content}  that  therefore  there  is  no  fraud. 
♦*  Scott ,  it  is  tniCi  did  not  lay  he  was  bound  (he  was  en- 

«  gaged ' 
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«  gnged  in  Honour'),  and  LangstaTi'  did  not  fij  he  hid  P/s 
♦«  conleiit ;  bui  he  laid  (which  vas  a  tlcccit,  iii.it  hf  kiifw 
«  hlin  ia;i2iu^\jx  wiien  he  had  only  iccn  him  oacc  2 

tiwern. 

•  Sr:)//,  a  gr.rdcncr,  afraid  of  a  fiiit  with  I^angJtafff-y  a 
"  rir"»r'^Tir' ']  attorney,  is  very  uneify.  He  deUys  the  l.dc 
**  tili  he  has  ua  indemnity  from  Garrich^  thrn  he  jfin!«i, 

Tlrs  is  ilie  cafe  of  Philips  and  the  Duk^  of  Ruckit^ka^n, 

No  .bod)j[  who  has  read  that  ca(c  can  caHlj  fornet  it*  Let 

the  agnwnKnt  be  fct  afide  with  ^o(ls.** 

What  would  have  been  the  fitnirjon  of  Mr.  P^pham  if 
no  body  would  liave  bid  upon  the  bill  brought  ?  He  muft 
have  ptid  intmft  upon  17,000!.  and  rece-ivcd  b\n  401.  rent* 
Cor  fevenyearS)  till  the  imt  ineluncerj  Ihould  be  esdoL 
ife  |COQtcq[t>  tJ^e  ftrongcft  proof  of  the  hard^hip^  to 
down  with  the  lofs  of  (even  hundred  pounds. 

If  no  pofitm  law  had  ever  been  made,  and  the  c^le  had 
ftopd  without  it,  a  court  of  equity  would  have  &id  it  b 
impoHible  to  a^liil  this  contra^  obtained  by  deceit  i^gaioft 
a  perfon  in  difficulty  "and  ncc^ffity. 

ConlideriTig  it  upon  the  ftatute  of  firaudS|  where  is  .the 
agreement  (Tgned*  hy  the  pm*ty  P  U  it  the  writing  with 
the  pencil  ?  Is  it  a  writii>ji  not  oiTcring  any  general  fum, 
but  telling  bi'n  Mr.  Bnldivm  would  be  at  the  Crown  and 
Anchor  ?  This  the  cv^nlideraiioa  for  Mr.  Pcphani%  taking 
l7,ocol.  ! 

But  tlic  anrecment  Is  confefTed  in  t)w  raifwcr. 

Tl.c  only  ground  of  this  being  a  general  rule  is  in  Equity 

Chafes  nhru]gm. 

But  it  nnift  be  an  agreement  fct  forth  In  the  bill,  con- 
'  fcHcd  and  plainly  appearing  ^  and  the  fkatute  not  Inliiled 

upon. 

[  799  3      What  is  the  confefled  agrrcmfnt  ?  Not  to  take  i  7,cccl. 

at  any  time,  but  a  co-tain  day.  Ii  is  not  executed,  nor  can 
now,  nor  a  compcnfation  be  given. 

Tlie  unexpected  and  fnrprizing  event  in  their  favour  may 
favc  the  difmidion  vf  the  bill  with  coii^  which  is  all  they 
can  expeft. 

IVglfs  nnd  BapialU 

Mr.  B.  could  not  ha^e  been  compelled.  Mr.  F.  is  \ 
fubfcriber  to  this  pencil ;  he  does  not  call  himfclf  a  wit- 
nefs  to  it :  It  does  not  appear  by  wliat  authority  he  fub« 
fcribed^  though  it  may  pretty  clearly  be  guefied  with  what 
meaning*   Six  days  after  the  laft  day,  30th  of  Jmu^  the 

deeds 
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4ttcd9  are  delivered  to  be  executed  by  Mr.  Popham^  who  {tcf% 
Ike  "Will  have  nothing  to  do  with  it. 

The  eontraA  with  the  piirchalbrs  Ibr  i6;5oo1.  was  with 
lyonouT)  tand  the  indemnity  open^  and  with  candour^  to  fecure 
ihem  at  all  events. 

The  iUbftantlal  party  is  confidered  tQ  be  Eye  \  fo  he  w;i3 
iU  alon^  in  cffe£V. 

Eyre  is  rejc£led  in  November,  1766. 

The  agreemciu  oil'crc J  to  be  iigncd  proves  they  tliought 

Cafe  where  the  want  of  candour  and  fairnefs,  and  lK)t 
dealing  with  honeft:  mcihods,  o<;calioncd  the  court  to  refufc 
enforcing  an  agreement. 

.J^aj-chm  2nd  Bdfyhiy  2  Chancery  Cafes,  X2i. 
B.  poflefTed  and  iiitcreftcd  in  lands  for  a  term  of  Hxty 
years,  paying  5!.  />^t  aiuiumy  and  indebted  and  in  danger  of 
ail  arreft,  by  articles  fcaled,  afTigned  his  eftat;'  to  the  plain- 
tiff for  29CI.  and  liis  tools  and  utcnfds  on  tl\c  premifTcs, 
then  employed  in  making  brick.    Articles  dated  16th  of 
^larch.— Provilb  to  be  void  if  money  not  paid  in  five  days. 
Articles  not  performed,  por  money  tendered ;  but  there 
t»eing  no  provifo  in  t)ie  articled  for  difcharge  of  defendant, 
Sarrtfjy  for  the  rent  in  future,  agreed,  on  advice,  that  Mr. 
Bof-ebmi  ihould  purchafe  the  inheritance,  or  procure  a  fuf- 
ficient  perfon  to  take  the  atlignment  from  Barnes^  and  fe> 
cure  him,  and  to  that  end  tbyrteen  days  farther  time* 
Barebont  treated  with  the  reveriioners,  but  they  would  hx^c 
nothing  to  fay  to  him.   However,  he  entered  $  when  does 
not  appear,  but  it  ieemed  within  the  fourteen  days.  On 
*  the  fourteenth  day  Prke^  a  hawker  came,  and  brought  [  800  ] 
ipoL  ne  writing  was  o6fered  or  prepared. 
^  One  went,  treats  for  the  eftate,  but  would  not  di&over 
the'  name  of  the  intended  purchalbr,  but  carried  on  the 
treaty  as  for  himfelf }  but  the  articles  were  £lled  up  with 
tjic  name  of  Barebone,    Barnes  (ells  'to  Trice  for  290I.  and 
o!i  Biirehon^^  bi inking  a  bill  to  have  an  allignmcnt,  it  was 
difmifTcd.  • 

ThouL^h  equity  will  rclic\c  on  account  of  fraud,  vet  not 
him  IS  parlhrps  crimi//is ;  ftill  lefs  hijii  on  whoic  lidc 
il^e  whule  of  the  fraud  lies,  and  agaiud  au  innocent  per- 
fon. 

Lord  Chancellor — Mr.  Arnblery  your  client  is  in  polTcf- 
fion  of  a  decree  of  the  mailer  of  the  rolls.    I  Ih.dl  always 
pnv  'Treat  attention  to  ;niy  iblenm  determination  of  his ; 
and  tiiereforc,  as  1  cootefs  myfelf  ikiken  by  the  argumeius 
•  lb 
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fo  very  forcibly  nrped  againft  the  decree,  I  would  like  to 
•   .  1    have  A  litflc  time  to  recoiled  chp  arguments^  aodlwS 
give  you  till  Saturdi^y. 

I  will  throw  but  a  few  hints  how  it  {Irikes  me,  as  a  qticf* 
tlon  of  equity^  not  only  important  to  the  parties  ia  |his 
caufe^  but  a  precedent:  Though>  piY^tnblyy  it  muM 
go  on^  and  then  be  a  precedent.  • 
.  7^  9^  bill  brought  for  the  fpecific  performance  4i 
agreement.  Let  us  urft  lee  whether  there  be  anjr  agm* 
mcnt  in  writing  within  the  (btnte  6f 'frauds. 

It  is  a  wiic  2nd  beneficial  ilalute,  aiid  I  adopt  Lord  iVo^ 
ilnghtiftis  opinion,  t)\it  it  is  ib  wife  and  beneficial  to  the 
public  th:it  it  defer vcd  a  lubiidy,  as  was  the  language 
thofe  time??. 

I  will  adopt  the  proportion  of  Lord  Hard^kh^  that  tSui 
court  can  t  repeal  ai).  a<ft  of  parliament. 

Yrzwd  U  a  caufe  on  which  tliis  court  would  interpofir  ta^ 
fet  alide  a  contraft^  in  Scott  mi' Langstiiffe^  and  maUf 
others.  I  don't  mean  -fraud  that  would  make  tlie  ptftf 
liable  to  an  indictment, 

I  wiflu  you  would  fee,  notwithftanding  what  ^^Ham 
has  fo  widely  hid  down,  whether  there  is  any  precedent  of 
the  court  enforcing  execution  of  an  agreement,  under  cir- 
Cumftances  like  this* 

Lord  M:dd!:t:n  again fl:  WUfcn  and  oibrrs. 

1 74 1.    Lord  Hftrd'tv'icir  faid  he  though!:         rnnrt  had 

already  gone  too  far,  in  taking  agreemenu  out  oi  the  itatute 
£801  ]       frauds^  and  therefore  he  would  never  go  a  ilep  farther,* 

unlcfs  warranted  by  authorities.   I  wifh,  therefore,  Mr. 

Ambler  would  fhew  me  I  am  wamnted  by  authorities^ in 

confirming  this  decree.  * 
A  letter*  has  been  an  agreement  \  and  any  writing  atttoji 

may  be  an  a^eement,  upon  ctrcumftances. 

In  the  cale  alluded  to  by  my  Lord  Hardfi/ickr^  Marquis  of 

I^ormandy  and  Duke  of  Dvivoniliirc,  I  took  a  note  of  Lord 

Hardiv'icLes  decree,  and  had  an  opportunity  of  looking  into 

Lord  Hardwii  ki's  hook,  and  am  glad  to  fiwd  my  notca^ce 

with  it  in  moft  circinnftances. 

Lord  Hardw'u'ke  makes  Lord  Sjmers  fay,  "  It  is  very  true 
that  the  court  has  frequently  inforced  the  execufionof  m 

H  agreement  on  notes  and  lettersi  as  in  tbe  cafe  upon  a  ne- 
morandum,  but  it  is  where  the  agreement  is  liiUand  coo^ 
plete,  and  the  time  fixed.  If  not  fully  and  comptetdyfti 
forth  this  court  wiU  nQ  tdcoree."   CJes  and  Mqfim* 
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Treaty  of  Lord  Middldon  with  Mr.  JFilfon.    Agreed  to  c^fc  T%^frc 
ten  years  {NiTchafe  for  the  laaiL    And  for  the  houfe— 
tHcre  were  rents  upon  five  cow  gates*  doubtful  whether  they  ^^^fa^'im 
were  five  ihiUUigs  or  one.  3<$ool.  and  there  was  an  offer  on  eftiite  at 
pmment  of  4000L  36001.  wa» 

It  was  upon  the  letter  they  principally  founded  themfeWes ;  dcaerd 
tibe  agreement  api^eared*  and  nothing  feemed  doubtful  but  oo  account 
tlik  cow  gate.  Loixi  Hardweke  decreed  that  ibmothins  being  of  a  rent  left 
left  bcfaind  it  is  not  fettled,  and  he  decided  for  a  IbeciBc  per- 
Ibrmance  ferMr.  H^fi^^/,  again(b  the  prior purchalor.  "        flTi  whether 
I  ought  not,  therefore,  to  go  farther  than  the  authorities  five  ftiiUinfp 
wUl  warrant  me  to  go.    I  think  this  court  is  not  authorifed  orooe. 
to  repeal  an  a^l  of  parliament  in  this  or  any  other  cafe;  but 
tliey  mav  relieve  ngainlt  iraaU,  l)  ~c.rjU  the  lututc  w.is  Jiiade 
-agaiiift  it.    As  when  a  father  charges  his  fon  with  iqo  A» 
for  his  daughter,  tlic  ion  fays  you  need  not  charge,  1  will  pay  ; 
he  fhall  not  avail  hirr.rclf  of  the  ftatute  againit  frauds  to  with- 
liold  p:rrment.    Mr.  Baldwin  is  not  in  the  cii  ciunltdnces. 

Shew  me  the  ftatute,  fhew  me  the  precife  agreement  wltlch 
he  has  a  right  to  demand.    Mr.  Pophitm  lias  all  along  a£ted  ^ 
with  the  gre.iteft  honotir,  candour,  and  fairnefs. 
"  I  fhoald  be  rc:?dv  to  afTn'm  unv  decree  of  his  honour's  that 
I  could.    He  has  a<^tcd  with  great  ability  in  a  court  of  equity. 
But  if  I  fhould  be  pcrfuaded  I  am  to  decree  a  I'pccific  per- 
^ormancey  there  is  another  point ;  here  is  a  conveyance  to  be 
fiiade)  onpayment.of  17000K  Tiie  court  always  elJe£bjates  £  802  J 
payments  as  if  it  was  at  the  initant ;  ^nd  this  is  the  reafon  why 
the  court  is  faid  not  always  to  confider  time,  bccaufe  they  can  • 
make  a  oompenfation.   It  is  to  be  coniidered  what  is  to  be 
jcnade. 

lihould  be  very  forry  to  decree  in  fuch  a  cafe  before  I  had 
thoroughly  confidered,  and  before  every  thing  had  been  ar* 
^edf  as  well  for  the  appellant  as  in  fupport  of  the  decree  \  I 
therdbre  g^ve  till  Saturday. 

Bartfaer adjourned,  onace6imt>  lhcV\€9tt  43SVk.AmUer\ 
indilpofitbn,  till  the  firft  day  after  the  firit  feaL 

5  peceonber,  1774.    At  Lincoln's  Inn. 

-Mr.  Ambler^  in  fupport  of  the  decree — ^It  is  argued  thaC 
this  decree  is  wrong,  becanfe  not  warranted  by  precedents* 

Becauie  Lord  Mansfield  named  as  a  party. 

It  was  very  proper  to  mnke  Lord  M.ms field  at  fir  ft  a  party; 
very  improper  afterward  :  Bec^ulc  it  was  not  known  Lord 
fi/laiujitld  had  made  an  taal  conveyance,  aud  the  bill  uiuil 
}uve  been  dilini.icd  as  to  him. 

Coming  too  late  for  a  ipcolic  performance  is  objected. 

Coming 
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Coming  too  fbon  is  obje^d ;  a  very  Inconfiflent  oIqcSb^ 
Bot  this  could  not  be  wheii  a  (pecific  performaoce  bad  tef 
rcfufed ;  and  the  objection  would  have  been  very  ftaojii 
the  fpeciftc  performance  had  not  been  demanded  early. 

Obje(flecl,  that  the  mafter  of  the  rolls  ought  not  tsbJiC 
decreed  a  fpcciiic  pcrformaMcc. 

If  it  had  bc^en  ripht  to  decree  a  fpeclfic  perforrr.^ncc,  pi 
'  that  a  compcnihtloa  iiiould  have  been  decreed  to  INIr.  Pcfi^m. 
*•   '         It  is  faid  that  decreeing  a fpccilic  pcrforrnar.cc  is diib:::- 
.  onary  in  the  court.    Statnv.T  properly,  I  adnih  it,  that  is  i 
not  a  thing  of  cnurfe.    Dilcrctioii  in  corrimon  conrer/kbsc 
jind  in  a  court  of  jufticc  arc  very  difFcreiit  :  For  if  the  piny 
makes  a  proper  title,  it  U  no  more  difcrctioniry.    In  ac53- 
mon  fenrethe  court  mull  do  it,  which  is  the  legal  fenletoib 
whatever  they  fhnll  difcern  tobc  juft. 

Not  within  the  Itatute  of  frauds  is  one  ofcye^tioo. 
[  803  }      Not  complete,  another. 
Not  fair,  ,a  third. 

It  is  proper  iirft  to  confidcr  the  true  ground  of  t'le  Itotuti 
of  frauds ;  and  what  was  the  law  before ;  and  bow  this 
can  be  aSecled. 

•  Before  the  ftatutc  parol  agreements  were  esucujted  bf  # 
tourt  I  but  to  avoid  fraud  writing  was  required. 

In  conformity  to  the  rea(bn  for  which  writing  w^7eqidr« 
cdt  e<)iiijty  has  formed  feveral  rules. 

The  court  will  decree  perlbrmanee  of  an  agreooent  h 
writing,  though  not  femally  drawn. 

I  ft.  The  court  will  decree  agreements  coUe^led  60m  let- 
ters.  Men  and  Hatt^  Ch,  R^p.  284. 

ad.  The  court  will  decree  pi^rformance  of  an  agrceoett 
figncd  by  one  only  \  nothing  niore  common  than  to  fic » 
Icafc  figned  by  one  only,  and  performance  decreed. 

3d.  Tiie  court  will  decree  if  agreement  no:  put  intotit" 
big  at  that  time,  but  agi'ccd  to  be  put  into  writing. 

Laike  Am\  Morris^  2  Ch.  R.  11,^. 

I  Fei\  151.  The  bill  was  to  h^»ve  execution  of  3  parcJ^ 
crecmcnt  for  a  leafc  ;  the  defendant  pleaded  the /laIu^^** 
nraudf; ;  the  pica  was  yllf^wed  ;  but  Lord  Keeper  hcM,  if ^ 
plaintifThad  laid  in  his  bill  that  it  was  part  of  the  agrecm^n-i 
that  it  iiiould  be  put  into  writing  it  T\  nu!d  alter  the  caic 

Snppole  parol  agreement  confclied  in  anlwcrj  thc^^^* 
will  dcc-ee  asif  iii  writing. 

'J  he  itanite  of  frauds  was  intended  to  prevent  2n-rt  cii.ir 
inconvcriience  ;  if  the  agreement  isconfefled,  the  imo^v^I^ 
en^  can  never  hiippen  wiuch  the  itatute  meant  to 
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3he  nK>iMne  h^cgnfc&Bf  tbeatgrecMot  kcneciitcdac- 

iprd'ing  lo  tKe  (laftule. 

'  Atcorney-Gcnenil  r^zs.  May?,  174B — 9.  for  putting  all 
agreement  iiuu  c lecution  ,  the  statute  rc()\ifres  an  agreement 
cxemted  by  tUt  j>arty  or  his  ^gcut ;  Yet  wli^rc  the  agreement  £  304  J 
appears,  there  is  no  clanger  of  perjury,  »ntl  it  is  taken  out  of 
theftatiHC^  .  And*  in  fucb  cafe,  I  fhmilJ  have  no  iloubt  to 
^^^pe  again  A  the  heir,  tbougU  i  can  iiad  no  ^e  Uic  rca- 
jtflgocs  throughout. 

feocmcUir,  h:$  Lordihip  r«j»>  if  the  Hgrcemeat  had 
Iflp  in  ^rt  executed. 

'  Plaintiff's  hufband  devifcs  an  annuity  to  his  wife  of  400L  a 
jcar,  in  cafe  (ho  OvniM  rcleafcjointtirc. 

Said  by  all  the  court  except  one,  though  you  (hould  not  be 
compelled  Toconfcfs  a  promife,  yet  kwas  neceiTary  to  con&ta 
things  done  to  carrv  the  promife  into  execution.  And  if  fuch 
tconfefiion  was  rcquircii  to  t  \kc  it  out  of  the  Itatutc  oi  trauds, 
-flwh  mcce  fliall  a  voluntary  coiiFci]i*jn  he  eftc:£liul. 

Attorncy-General  and  Ray^  Liji^r  and  />v. 

Chancdloiw4»  there  any  cafe  in  which  there  has  been 
■Aocrtt  fattQd«ditpon  confeifion  ?  [gcncrdly  without  a  port 
P9dbniiance.j  In  fomc  of  the  cafes  the  Chancellor  has  been 


Mr.  AffAler  continued— My  Ix)rd»  I  uke  it  a*  a  ^pindplc 
where  tliere  is  an  aj^recmenl  in  wrijing> 
Agreement  confrfed  by  tiie  anfwer ; 
Agreement  in  part  performed  ^  ^  • 

liiat  in  any  one  (  f  thtw  ihrec  cafcsthc  court  will  decree 
1  fpecHic  perforiaiwicc. 
That  thfTT  is  an  agreement  in  writing  I  muft  reiort  to  tius 


Letter  which  Mr.  Fi^hem  admits  to  contain  an  offer  of 

^'^^Imite  under  with  a  pencil  not  kfs  than  17000L 
This  is  not  flieroiLy  enquiring  about  the  price* 
By  the  anfwcrwhich  fays  it. concludes  the  bargunt  it  was 

^  AlTthc  letters  to  Lord  Mnmf^M  \  tbeanfwersj  the  di-  [  Soj  ] 

fcctions  for  conveyances  \  all  cvidcacc  in  writing. 
Is  this  in  part  performed  ? 
In  cafe  of  Lifter^  tenant  ])e;;:in  to  rep:\tr. 

.QiAer  vs^  ii^fh  ^^^^  '"'''^'^      ^''"^^  '^^  '^^'^^^^ 
(0  the  perfiurinaQce  o£  the  agreement. 

^  What 
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What  is  done  here  r  Settling  of  the  mode  of  paymfnt ; 
conveyances  pro&ercd^  certainly  with  a  view  to  the  pertocsii* 
anceof  the  agreement. 

There  is  another  cale  \vhere  pica  ovcr-niled,  becanfr  not 
faid  whether  defendant  had  tendered  a  convepiice^  for  dtti 
would  have  been  a  part  performance. 

The  purchafer  proceeded  on  hi%  part  i  ibid  out  fiock. 

Whether  this  a  certain  and  compleie  agrcemcat  b  |p  be 
COniidered, 

I  will  not  take  leCs  than  1 7000L I  wUl  f^vt  17000L  Mmf 
other  thmgs  may  be  added,  but  more  is  not  ncccflary  to  tmkt 
a  certain  agreement.  The  letter,  conveyance,  draa^^ilft^tf 
not  allcertam  i  I  don't  iee  howany  of  the  parties  fan  make 
a  doobt. 

The  defendant  Mr.  Pcpham  a&d  upon  it  as  a  bargain. 

It  is  objected,  performance  not  to  be  compelled^  becaafeoa 
time  fixed  for  thepaym^t. 

if  the  day  liad  been'neceSary,  then  no  agreement  befae  a 
mailer  would  ever  have  been  executed,  and  die  tnoomvenaaKv 
is  exceeding  in  fixing  a  day.  Difputes  about  intereft  wovki 
arife ;  it  would  be  laid  you  have  pafTed  the  day. 

Objected,  this  is  not  the  agreement  originally  raadr,  the 
jif^reenient  was  varied*,  therefore  the  ^ourt  will  not  decree  a 
pcriorniance. 

Siippol'e  it  fufficient  as  it  ft{K>u  originally. 

The  ahcration  is  for  the  arconimrxlation  of  parties,  not 
material  in  its  nature,  and  by  the  conleut  of  the  panics  thcoi- 
felves. 

If  the  agreement  had  been  carrierl  into  execution  by  thf 
parties  themfelves  orthe  court,  and  the  i  7 cool,  never  hsd  been 
paid  to  Mr.  Popham^  it  was  not  necefi'ary  he  Ihould  dilpofc  of 
806  1^9^^  ^  P^i^  fund,  it  might  hiu 

been  proper  and  fufficient  to  pay  it  to  the  inortgagee^  to 
whom  Mr.  J^opham  mnft  have  paid. 

Objected,  that  it  is  a  conditional  agreement,  andcpndh 
tion  not  performed  :  and  therefore  agreement  void. 

How  does  this  agree  with  the  objection  that  no  day  fixed  ^ 
i  know  of  no  caie  but^of  a  creditor  accepting  a  lc6fiii^<w 
condition  of  payment  at  a  certain  day  ;  there  the  eovt  «ii 
not  decree  a  performance  when  theday  is  pafioL  - 

No  day  fixed  here ;  but  if  it  had,  what  was  done  faj  ^ 
parties  ? — The  ,delay  is  allowed.. 

On  account  of  engagement  to  pay  Lord  M^mfiMf  vtiO/x 
giveii.    This  Is  not  the  fa^,  and  Lord  Man^lf:^ju$jih 
.  mand^  and  it  is  not  in  evidence*   Mr*  Fcpham  hasfiiifiin>i 
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-way  mucb  bf  the  delay,  leafesy  improTement  of  tiie*eftale« 
Tfcisy  if  it  be  tnief  is  another  queftion. 

Neact  the  head  of  defraud  and  decdt.   If  this  coold  ha^e 
hnen  ccmdu6ted  fraudulently  and  deceitfully  no  doubt  it 
Ihould  not  have  availed  the  pcrfon  guilty  of  fr;iud.    But  I 
tifeg  permiffion  to  alk  whether  there  h  is  been  any  fraud  or 
deceit.    What  is  the  difference  ?  May  not  the  perfon  treat- 
ed with  convey  over  to  the  other  the  next  day  ?    The  caie 
I^hilips  and  the  Duke  of  Builingham  lays  he  may* 
If  a  party  were  to  fay,   I  have  treated  with  you  as  a 
principal,  1  irnd  you  arc  agent  for  another,  I  therefore 
^  will  not  execute i  the  court  would  difmifs  the  biU  with 
colts. 

Lord  Chancellor — ^Mr.  Popham  had  exprefsly  declared, 
lie  would  not  treat  with  thcni. 

Mr.  jimblcr  proceeded — I  come  to  tliat  part. — Where  is 
the  fraud,  when  Mr.  Fopham  had  faid  he  would  not  treat 
perionaUy  with  Mr,  Eyre^  tiiat  he  fhould  treat  with  him  by 
another  perfon  } 

Xhe  only  cafe  in  which  a '  man  can  be  faid  to  aft  de« 
ccitfully  is,  where  the  purchafer  lhall  not  be  bound. 

The  reafon  why  Mr.  Popham  refufed  to  treat  with  Mr.  Eyrg 
'ifttSy'  becaufe  Mr,  Eye  !iad  not  the  money  ready.  The 
money  was  ready.    If  Mr.  Popham  had  not  been  too  hafty, 
luid  and  waited  till  the  Tbefdayy  he  had  feen  it. 

The  letter  written  by  Mr.  ktokes,  I  think,  is  conclKfivo 
of  the  afl&ir. 

«  When  you  treated  for  t7,oooL  ready  money  to  be  [  807  ] 
«  paid  at  liidy-day,  Mr*  Papkanr  had  already  refufed  you 

for  -a  purdiaier*   Mr.  Popham  therefore  will  not  treat 

witti  you,  nor  any  of  your  profefiioni  for  the  profefled 
«  purpoieof  ftlling  out  in  parcels,  becaufe  he  forefees  an 
«•  inconvenience  both  to  him  and  Lord  Mansfield,  How- 

ever  if  Mr.  Baldwin  will  pay  the  money  within  the 
*<  rourfe  of  this  week,  with  intci  i  t:  at  four  per  cent,  from 

LaJy-^^lay,  Mr.  Popham  will  be  ready  Lo  accept  it.^ 

Suppole  he  held  waited  to  fee. 

Ujx)n  the  Saturday  preccduig  he  gives  the  anfwer  ;  if  he 
had  waited  till  the  Tuefday,  he  xuight  have  made  the  ob- 
jeftion  if  the  money  was  not  ready.  ' 

As  to  the  cales  cited,  I  think,  that  I  ougiit  not  to  go  into 
them. 

I  know  but  of  one  upon  v.  ]iich  the  gentlemen  have  no: 
much  relied,  upon  wliicU|  I  beg  leave  to  rely  as  a  cale  in 
point  ior  Mr.  ^r/. 

Baribone 
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BiVehns  and  Barnes.  This  was  ni't  l\\c  cifc  of  z  fu^ 
ftaiuial  man,  but  a  iuan  worth  nothin*',  dud  rents  rcicrwc- 
upon  the  cftate,  which  the  Icilcr  wouitl  iuve  been  iobk  u 
pay  it  the  other  could  not.  ' 

Mr.  Garrfii^'s  cafe.  A  j>articiil.ir  pcrlbn  whom  ihc  p?r 
Ibn  treating  wlr1i»  would  Hot  tiiru  out  this  not  m  writiisg, 
the  purchalcr  iaid  that  he  had  t;i!kcd  with  the  pcrfon  2iid 
no  objection.  Here  was  a  direct  tr  uid,  not  mcrrlv  a  tn-Jtv 
without  faying  for  whf)»n,  which  DCtt^  Mr.  BMmA  oai 
his  agent  were  obliged  to  do. 

Philips  and  Duke  of  Biickingkam^   a  cafe  which  dccj 
not  apply  :    For  neither  one  nor  the  other  of  the  pvtiti  al- 
lowed tlie  contra£k.    But  if  the  pcrfon  whofe  name  wis 
«     uied  had  taken  up  the  cafe^  and  iiwX  that  he  meant  k  to 
be  purchafcd  in  hb  name,  and  he  would  have  it  the  OOtft 
would  have  decreed.   If  Mr.  Eyre  (ays  Bttidtvin  treated  Jbr 
»     him,  this  is  the  very  cafe.    The  bill  is  brought  in  the  nanic 
of  Mr.  Eyre  and  Mr.  BMwm*   If  Mr.  Batdwm  daciats 
'  he  will  pay  he  has  a  right  to  infill  for  himfelf* 

Next^  fnppoie  the  decree  of  a  fpecilic  perfottnaiicc  ifhe> 
ther  any>  and  mrhat  compeafation  to' Mr.  Fifham  ?  I  wAl 
he  would  have  faid  what  kind  of  conpenfatian* 

A  court  has  never  fald,  the  idler  fluU  caike  die  reott  at! 
profits,  and  intereft  for  his  money. 
[  808  ]      When  a  man  is  let  into  poileffioni  he  often  pays  die  mx 
from  the  laft  pay  day,  and  the  cottit  often  driides. 

tt  is  fuggefted  the  cftate  is  greatly  improved ;  lifts  wc 
dropt ;  Mr.  Eyre  will  be  a  gainer ;  Mr.  Popham  ouglit  to 
have  IbniCthing  for  the  lofs  \ — iiu  evidence  of  anv  grcit  lofs. 
He  p:ivs  intertit  to  his  mortpagee,  thi>  liis  own  ;  hc 
keqjN  tlic  rcnta  and  profits  of  his  eftate.  In  wiiai  nuoua 
or  what  kind  of  compciifation  (hall  he  have  ? 

He  itlls  at  500I.  lofs,  then  liow  cm  he  pirn  ?  He  ra- 
ther intcrcikd  that  Mr.  Ryrc  flunild  be  puixhaier. 

Lord  Churiceiior — is  a  bill  brought  by  Epr  and 
Biihi-A'in  niininlt  ^T^.  Pjp.h.n:,  in  onler  i  >  prevail  on  tlu* 
court  ro  decree  a  Ipctific  jK'normance  oi  the  a^reCTfUM 
whicii  n  is  faid  Mr.  Popham  has  entered  into  with  tftf 
piaintiii  taklwin^  for  the  (alt  of  an  <;iUtc  ior  the  iuttO^ 
J  7,oocl. 

The  iirft  que/Hon  in  this  caufe  will  be>  what  wi»  tlut 
agreement  which  is  now  prayed  to  be  Ipecllkally  perform- 
ed. And  I  was  in  hopes  the  couniel  fcf  the  piiiBa^ 
would  have  ftatcd  fpccially  what  tUia  ngmment  was. 

Next»  fuppofing  there  was  fuch  an  a^eeCM&t  wkiff 
h  ought  to  be  pcrfc^rmcd  ? 

iU 
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>0  As  to  tfakc  firfly  I  examined  tic  anfwer  and  depofitionty 
Mftd  if  tliere  was  an  agreement  it  was  on  the  30th  of  June, 

llat  in  comlivlcration  of  17,000!.  to  be  paid  io,oool.  to  Lord 
MuTtsjULdy  (and  whicli  Lord  Alans fitid  accq>tcd)  and  7C00L 

tbc  left  as  a  Iccurity  I'jxm  the  cllatc,  the  defendant  lliould 
ivey   to  Eye  :    And  ihcy  aver  on  their  part,  ;hat  tks 
Sittd  was  tendered  to  Lord  Mansfield  who  at:ccptcd. 

•*  •  Xbts  is  not  an  agreement  In  writinff  uiwn  the  llatutc  of  '  H^";y  ^^l 
J         i_        1  •        1     I  •  not  decree 

ifrauas  ;    but  the  qucltion  is,  whetlier  it  is  an  ;igrecnicnt  ^p^,, 

which  to  -appt.irs  as  that  the  court  will  decree  a  pcrtormance.  parol  agrcc- 

lift  has  been  laid  that  it  is  a  known  rule:  in  this  court  that  meat  ever 

•  where  iiii  ayrectnent  appears  confelTed,  the  court  will  dc- 

r  11  1       u  r         J    not  in  pm 

ore  a  perrormiuice,  though  no  part  lias  been  pi^rtornied ;  performed. 

♦fomc  tlic turns  there  have  been :    But  Mr.  AmbUr  confcfle* 

he  ius  found  no  decree. — That  where  the  fubikaace 

a|>pears  though  in  parol  without  any  part  performed 

K  Aii'covirt  will  decree  an  agreement  to  be  executed.    I  thudc 


%  CMuaot  be  pdiible ;  this  court  cannot  repeal  the  ilatiite  of 
iMMids  nor  any  Aatttte*  Tlic  King  hts  no  fuch  power  bf 
At  'conititutioo  entru fled  in  him  \  and  therefore)  there  can 
W  >n  fiich  power  in  his  delegates. 

The  only  eafe  I  faiow  tluut  takes  a  contra£^  out  of  tlie  [  809  ] 
Attnfee  is  of  fraud.   And  the  jurifdiAion  of  tins  court  k 
yrincipBHy  intended  to  prevent  £raud  and  deceit ;  where  a 
parly  has  given  ground  to  another  to  thipkhe.had  a  title 
ftciifrdy  the  court  will  fecme  it  to  him. 

The  ground  thecAre  in  making  or  refiifine  decrees  has 
teen  food.  It  can  never  haw  been  kud  down  by  the 
mirt  ^t  where  the  fnbflance  ap^Kars,  it  ihaU  be  executed. 
&  w»uld  not  have  been  fo  at  common  law.  ' 

in  reading  of  BrnRony  about  forty  years        I  made  a 
fidciftion ;  of  which  the  following  ib  a  part.  • 
T)i  acquirendo  rcrum  dominion  I.  2.  cap.  27. 
Kmptio  vera  t't  venditio  contridvtur  cum  di'  prdlo  coirvemrit 
mttr  contrahctttis  \  dum  tamm  a  viv.dit^rc  arrarum  nomine  .il'i- 
<\Hid  receptum  f iter  it  :     ^'la  qitod  arrarum  mmitie  dafim  ijl 
orgiitnefUufB  eji  empLi:,nis  d  vcnditloms  ccntra^iz.    lit  in  fcrip- 
tura  intervemre  debeat  n:n  erit  perjecla  e?ript  'to  et  zr/iditio  nift 
cumfu^rit  parllbus  tradita  et  al'fJuta.    Et  cum  akuae  non  , 
intcrvtrn'jrnit  i-/  scki  I'TL'H.a,  n:.-c  tuaditio  fiicrit  jiibjtqinita^ 
)ociis  crit  pcenitentii-v  et  impune  recedcre  poffutU  partes  con- 
Ir^bentcs  a  contractu  fed  Ix  pretium Jolutum  fuvrii  vcl  ejus  pars, 
iraditio  fubftquutay  ])erfb&^  emptio  ei  vendiiio',  nec  po- 
te(i  po/lea  aliqms  cQntrahcnttum  a  contradlu  rciliiine,  pratextu' 
fntii  non  foitoi  in  parte  vfl  in  tptot  Jt4  agart  fcUrit  vinditcr^ 

mi 


ized  by 


This  ^6iiit  nevc^'altiaAPahe  tbmaMVttf-x  hdk  in  imlb 
calar  Xireiifa<b4iM"it>4kd6^  Mief,  #hi^%ie  ronftoatt-' 
'  liw^from  ifa  gcncrafetj^!fliA»'Viot  jirovidtJd.    But  for  fraaQ 
ufid  tifciimvcnrfon  there  would  have  been  at  common -la^ 
a  relict  Jimibr  to  that  whifeh  courts  of  eqnitv  give,  either 
by  diHolving  or  affirmirig  'the  contract  as  the  confcimcc  of 
the  cafe  requires ;  fr>r  aft  cotlMTK>n-law  a  man  (hould  not 
take  advarttagc  of  his  own  wrong/    Aitd  common-law 
^v'ould  have  gix-en  the  party  injured  by  Tiich  connraft  da- 
tnages  k  leaft;  equity  rcftorcs  liim  to  rhat  i^te  in  whtdh 
he    would   have   been   if  no  unfair  praiflkes  had  b-ero 
^fcd.    Comtnon-!aw  in  maii"  inltances  conilders  a  fr.iutlL'- 
lent  contract  ablblutcly  voFd  ;  except  as  ag^iinft  the  author 
of  the  fraud)  or  thole  who  knowingly  contributed  to  it ; 
But  as  againft  fuch  pcribns  valid.    And  equity  in  this  court 
£  8io  3  has  peculiar  means  and  roles  for  the  purpofe  of  this  x^dief^ 
to  guide  the  court  ih  eztenditlg  t^  ^Withholding  it. 

Let  tifr  fee  how  far  the  court  has  gotie-^wbot  there  has 
been  a  contrad  cksir  ihoughaot'  in* 'writk^t  yet  if  afte^- 
iMi^  the  jpaitjr  hair' refufed  to  ex^ent^,  thtf e  tf  anyfirami 
tbe  xoort  have  not  permitted  the  refufal,  t^  hexife  the  agree- 
ment has  been  very  expQcil»  and  the  dAet*'{to]f'iH»'  ated 
upon  die  faith  <if  it.  '  "  - 

Lord  iSmi^  is  faidi  in  the  ndte  I  havd^Mir  tff^l^ 
•fMri^  note-b0Dk>  to  ham  expre^  himfttf  flfi^  ' 

LorH  H^rdwkh  fttfted  die  ^  <ir^thti*MMMit*tf  '.Ml^ 
mtutdys  and theircked  LtedSuNMrr.'  «Ie4rt/ae tte  cmn.flft 

A^quently  and  juMy  iliteipded  ^  Um^  tieicn^'^M 

igfMnent^  though  the  z^nrndblt  ^Mf^^edlMbKAMik 
«  letter*   As  In  the  cafe  of      and  Art  where  ^ 
4<  tiff- had  married  itpoti  the  credScof  lt.  So'Where^bie 
^•agreement  is  confcffed  upon  the  defendant's  anfwer; 
w  fuch  anfwcr  niuft  contain  the  foU  and  ioinplete  ajfee- 

ment ;  for  if  any  thing  remains  unfettled,  the  court  will 
*  refufe  as  in  the  cafe  of  Coke  sad  Makers ^  before  Lord 

•       .    -  *  f     ?.T,%  1  V 

•  *  Tkefe  leading  role*,  whidi  pnsrail  ftiil,  were  ttieFclorc  receiwdk»i 
inibtMpraake,  as  it>  rea^i^^  toc^Okia  frfm  Iicsh«  muhmmf^d 
Htfi'  i<  more  than  Hve  bvndfcd  Vf ait  ^  ^  aQ4  tli^  &atut<  of  &aud>  hm 
hundr^  ycrars  afte  r  the  timtS  Jt'SraO^,  tdi  M  to  dSk'ft^  U  HA 
HM»t- tbaB-dtcivctiieni,.     «  *•  "       *  - 
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^^fOrd  Smert  Aemed  tlicrcforc  to  think  upon  the  cale^^f 
MKtnd  Hunt^  that  there  nnift  be  fbmeihina[  .clone.  Thp 
^tainti^  had  married  upon  the  credit  of  It.  in  the  cafe  of 
ikajc  Marquis  of  N'.rt?!!iNi{\'^  part  of  tUc  money  had  been  paid, 
L>  this  agreement  complete  and  jiruycd  ?  And  is  it  l\ich> 
ap<jn  the  circumftiinccs,  that  the  cour|  will  execute  it? 
Stjppol'e  there  h<4d  been  an  agre^imcnt  to  pay  the  money,  »• 
shtkI  on  the  other  to  receive  ;  but  the  time  did  not  ap^x?ar. 
(VVhich  is  always  matcnul,  but  particularly  in  the  caic  of  a 
igiortgagor,  where  the  mortgagee  takes  four  per  cent. 
^i<|  W.1S  to  take  five  if  Tint  paid.)  This  is  fo  matcri.il  that 
^Tr.  Ambicr  admits,  if  Mr.  Popham  had  waited  till  Tuclday 
apd  not  been  paid,  he  would  have  had  a  right  to  rcfulc. 
.  -/What  per£onnance  then  ?  If  the  defendant  paid  to  Lord 
M^0tufiel({  fQiOOpL  upon  the  30th  of  Juile,  he  would  cxe- 
cutc  the  conveyance,  and  takcithe  fecurity  for  th^  red.  No 
.  (^loncy  upon  the  3otii  of  June. 

*  Air*  BMwig^s  agent  writesi«  that  he  is  furprized  the  treaty  ] 
teiiss  not  go  oxk|  but  it  is  very  well,  as  Mt, ^Baldwin  is  pn 
ibe  eve .  of  a  purchafc  which  may  be  more  advantageous. 
Jki|A.tliat  Mr.  St^fs  mtiil  be  apprized  of  the  fcarcity  and 
of  numcy.   After  all,  if  Mr.  Stokes  and  he  &oukl 
:^  'he  win  be  at  the  Crown  and  Anclior.    No  treaty 
;d  ijfixx^  only  that  it  was  very  well ;  if  they  fhouid  coi)« 
^ittdCj  he  flioi^  be  at  the  Crown  and  Anchor,   "ifiu  Bsp^ 
iawi  writes, he  wont  take  leis  than  1 7,000!.  perhaps  then  he 
win  take  i7,oooL  if.  you  will  pay  on  a  day  mention^(j^> 
and  fome  time  after  Mr.  Baldwin  writes  back  th^  he  :will  C  8x1  J 
give  17,0001.  *<  which  concludes  the 'bargain.'*    Was  this 
luffii^ient  ?  No  day.    Was  it  an  ai^n-eaictu  com]>le:c  ?  The 
diftinc  lion  iii  liie  Caic  oi  Guiici  Ainl  HJjty  Wdb  iii  LLi>i  Vwry 
UUicrent.  * 
.   Does  Mr.  F.  the  agent  for  the  plaintltTs,  confider  it  as  an 
agreement,  though  lie  fnys,  it  concludes  tlie  bargain  ?  .  11c 
wants  a  line  for  his  r.itihfaction. 

.  An  abf^radl  delivered  ;  wh;^t  i*:  this?  Onlv  evidence  of 
ai<(i;^aQ[«4i^  coni^nipUUttu  .wliicii  migjit  come  be  cxci^ut- 
ed. 

;,^^e  terms  arc  altered  the  13th  of  Alay  ;  application  to  Lord 
Mrmfieid.  Lord  Mansfield  approves.  Mr,  Stakes  hopes  Mr. 
liaidtviM^s  mon^  will  be^rcady  in  ten  days  ;iJ^ees  C0  wait. 


CXQ- 

'rltes 

ckat  he  hopes  Mr.  Btdihiun  will  be  pttniStual,  as  he  has  fo 

1  i  i  often 
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often  been  difappolBt«i»  and  that  he  ihall  think  hSant^  ^t  ti* 
bertjy  and  obliged  to  treat  with  another  purriiaftrt  if  the 
money  be  not  p^id  by  Monday  aatt*  Here  then  Mr. 
ham  was  bound  to  the  Monday. 

However  they  arc  not  ready  on  the  aSth  of  ]un«.  And 
it  is  iaiJ  for  the  plalntitTs  tl;at  the  dccJs  were  necciurr  ro 
be  tranfcribol,  and  on  or  about  the  30th  oi  June  pp- 
"  pointed  for  exeniting  the  conveyance*  Appointed  by  u iiom  t 
I  luppofij  by  thofc  who  thought  it  bcft  the  conveyance 
fjionld  be  re-ingrofled^  and  ikis  was  fo  material,  that  Mr. 
jimbier  con^^^cSy  if  they  had  not  naid  on  the  of 
this  would  have  been  iiifHcicni  to  have  put  it  ofl^ 

Mr.  Stakes  writes — As  IMr.  Popbam  agreed  to  defer  fir 
accommodation^  if  the  money  be  not  paid  imoNdi- 
ately,  Mir.  Foghorn  wiB  take  &ck  meafiires  a»  he  ftalt  lo 
advifed. 

Mr.  AmMeTy  though  he  adsnits  Mr.  Pzpham  would  haifc 
been  at  liberty,  if  payment  were  not  r,  uic  on  the  30th  of 
June,  yet  ia  anotlicr  place  fays  the  time  ot  payr/.cnt  is  001 
miteriaT;  it  was  very  malcri.d  when  live  per  cent,  intcreft 
was  to  be  paid  if  the  mortage  not  dilcharged*  It  isa^ 
ways  materiah 

The  2  2d  of  Jtme  i»  the  la&  day  that  appears.  But  iont- 
thing  afterwards  was  done.  They  went  and  Cisded  thft 
conveyance  to  be  re-ingrofled.  Mr.  ^uka^  the  peribn  wbi 
CK^ofled  for  the  plaintiffs^  has  done  what  I  am  fixtjr  I* 
fay  aU  the  parties  applying  for  a  Tpecific  agreement  wk 
their  agents  have  done»  endeavoureti  to  inipofe  on  die 
court.  One  would  underftand  thar  the  enr^ronliiciii  was 
[  812  ]  offered  with  the  name  of  E\rc  inltcad  oi  Bai^%Liiu  It  can- 
not be  ;  bccnulc  the  very  purjiofe  of  the  rc-ingrofiiiicnt  wav 
to  change  the  names,  and  put  AVe*  inftcad  o£  £aid^da>  k 
is  denied  by  Stohes,  and  not  fworn  by 

He  fays  that,  according  to  the  bed  of  his  rcmembcaM 
and  belief,  the  deeds  were  ready  the  aift  of  June  for 
cation  by  Mr.  Pophom^  who  wanted  to  go  out  of  lomA- 
refkly;  And  the  deeds  were  re-ingroii^  for  the  purpo^ 
of  putting  in  Eyr^i  name  inftead  of  JS.  and  there  were  lb- 
veral  bbtnks  in  the  faid  re-ingroflments. 

Mr.  Stohes  helped  to  fill  up  the  blanks  In  the  re-ingeait 
ments  with  the  name  of  the  fuld  F.  Eyi^  inUcaJ  of  BiU* 
nvin.  As  I  read  it  you  would  think  it  was,  licipcd  to  tii 
up  the  blanks  with  the  name  ^  but  it  is  to  be  read,  helpetl 
to  till  up  the  bhmks  f>f  date  nnd  Uims  in  the  rc-ingroif- 

ments  ^  which  rc-ingroiimanu  had  the  name  of  £y  i  i^* 
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fiead  of  (that  is)  afterwards  inferred*  It  is  not  pofllWe, 
in  the  fenfe  in  which  it  was  meant  to  be  taken  ;  if  it  had 
they  fhould  have  produced  the  rc-ingrolTments,  and  lliewu 
'hat  Mr.  &teius  was  capable  of  fwearing  to  deny  his  own  . 

tt  is  a  men:  fc^tndaloiis  efibit  to  iinpo(e  upon  ikt  cooit. 

Mr.  Eyr/i  clef k  Aveirs  *ki  the  fame  manner. 

Mr.  Eyri  fwtm  he  ha»  4000k  m  hin  banker's  kandsi  ex* 
iUtowof  3000L  The  proper  mamMr  woidd  haipe  beeot 
If  tbJi  could  have  been  (Worn,  to  fay  that  he  had  7000k 
If  tlie  bank^'»  hands  $  but  it  does  not  appear  where  the 
3000I.  were.  It  cannot  be  in  his  banker^s  hands,  becaufc  - 
the  notes  in  his  own  hands  were  certainly  not  with  his 
banker.  And  ke  addsj  and  of  bills  and  notes  in  his  ewu 
^pofleflion. 

And  this  is  very  material,  with  regard  to  -^hat  I  (hail 
idd.  I  faid  they  were  all  in  the  fame  evadve  manner.  Thtf 
igentfltn'  the  pilaiiitiff  fwears  he  had  inibructiona  from 
the  cottiplainailti,  tft  <me  of  them,  to  treat  Ibr  the  poc* 
m  might  nemr  haVe  a  fingle  lnftnidk>n  fmi 
and  jet  this  be  troe. 

bdufii^  of  3000k  the  pfoduce  of  (hick  iokt-  out — ^thk 
taBBcy  was  borrowed,  and  it  was  not  his  own.  And  yet 
who  would  not  have  taken,  from  tlie  Iwearing,  that  it  was 
his  own  ? 

But  the  material  thing  is,  the  ^sth  of  June  was  not  the 
''^y  agreed  upoil  between  the  parties ;  the  22d  of  June  was 
the  bit  day. 

What  are  the  circnmftanees,  from  begfammg  to  end,  to 
make  a  court  of  equity  compel  an  agreement,  t^Km  confi* 
derations  of  equity'  not  within  the  fiatute  ? 

{  What  art 'offered  are  thefe.  Part  performed,  becaufe  the  [813] 
Mtiraft  was-deiivared,  conveyances  dra^,  and  money  bor-» 
bvied.    This  was  never  the  meaning  \  it  is  where  the  party 

iocs  fomething  as  owner. 

Mr.  Pophwrty  very  much  indebted,  w.inrs  to  fell  his  ef- 
atc,  in  order  to  Icllcn  his  debt.  Lord  Mansfield  agrees 
0  take  as  much  as  this  eflate  will  fell  for,  in  order  to  leiT^^n 
he  debt.  Eyre  pro[K)rcd  ;  l^tohes  writes.  Eyre  fays  he  has 
aot  JKady  money  fufiicient.  This  will  not  anfwcr  Mr.  Pop^ 
li^lrtrpurpofe  ;  he  will  have  noting  to  do  with  him.  ^  hen  • 
h^aba  behaid  the  curtain :  tie  treats  in  Mr.  BaUhfitC% 
)flS|pk  There  is  an  evaiion*  This  agent  faid  he  had  or- 
itifli  from  the- Complainants,  or  one  of  them>  it  might  be 

Ilia  from 
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*  i 

from  Eyrt.  And  he  makes  Baldwin  write  a  letter.  If 
th» 'generous  ?      '      /  .. 

But  it  goes  fartheTi  the-  sgent  for*  the  pbhitiff^  mte  i 
lettef. 

He  goes  away  to  Mr.  Pepiam  (I  can*t  help  onpg  an 
exprdHon)  in  order  to  diraw  iund  In.   He  carries  the  ItXttt^ 
he  fttmiihes  the  pencil |  Popbsm'  iaysr  I  wfillioe  ndDCkft 
than  17000!.   He  then  writer  hadu  that  Jtfr.  BM^vm  wfll 

give  that  price ;  fo  now  the  bargain  is  concluded.    A  fliort 

jconclufioii. 

•  liut  pray,  Sir,  for  my  f.ike,  onlv  writ;:  ^  iiiie."  Nr> 
circunivcniloij,  no  dcllc:n,  to  cnabk'  coi  i.^l  ti>  lay  iii  :ii 
"writing,  it  .s      ai'rO'.'nKiiL  within  the  llauitC4 

Two  Jiiys  iitu  r  tiic  a«»ent  goes,  with  a  wrhing  rciij 
figncd,  aial  pro^Tirrs  it.  Mr.  Po'ohmn  (ays,  "  I  vvi!l  do  no- 
thiftcT  till  I  ll'c  JNir.  .S: :(iv."  Was  this  fair?  A  coimrnr 
^<.)Ulom;in,  unjc*n».iiju<.d  with  Iaw%  to  get  hin\  to  i*gu  b/ 
jiiir.llli-,  in  the  ahlcncc  of  his  attorney,  a  vvriting  with  no 
Iptciiifd  time  ui"  p.'.ymcnt  ?  Is  it  candour  to  cnritk  lo  a 
relief  in  a  couit  of  equity  ?  However,  Mr.  Poph.irn  want- 
ed his  ir.oncy  ;  he  fends  his  abib-.>^l ;  the  time  is  put  off, 
not  by  Mr.  Popkanu  On  the  fourth  of  March  the  money 
|o  be  paid ;  on  th<;  25th  of  March  not  paid  \  then  thcf 
enter  into  a  new  bargnhi.  Now,  therefore,  it  was  all  in 
treaty:  And  this  was  that  the  money  ihould  be  paid'iiid 
June,  ic,cooh  to  Lord  Matisfwld. 

:  Deed  carried  to  Mr.  StoirSy  with  the  names,  that  is  a^gi- 
ready  cxptbined.  After  this  Mr.  PcpAcm  iees  it ;  he  ts 
thunderilruck  to  difcover  he  has  been  tre&tikg  all  the  wliHe 
with  Mr.  Hyr^f  in  the  name  of  Baldwin, 

Has  Mr.  Popham  been  guilty  of  any  fraud  or  circum- 
vention ?  Has  he  not  fuft'ered  moft  materially,  by  payit^j 
mtereft  at  five,  per  cent,  froin  the  2cth  of  March  ?  Was 
he  not  forced  to  fell)  with  500!.  lo(s  r 

The  bill  was  brought  immediately,  but  it  was  difbulled 
two  or  three  times,  and  made  as  late  as  it  could,  by  the  de- 
lay of  the  plaintiff.  And  this  is  extremely  material,  when 
3  fpccific  agreement  is  infiftcd  on,  and  the  piui.y  Lu  com* 
jKllcd  to  ht:.'  r      rlic  w  lilk:  lor  tlic  dcLiy. 

It  is  incrcLuMe  \\\.<\\.  Mr.  Fc/lam  muft  fuffer;  he  mr.fc 
pay  all  the  n.oiuy  back,  widi  intcreil.  On  tlic  p.irt  of  ihc 
purLhafors  he  hr.s  cng;igcd  with  them,  and  bound  Iiimfclf 
in  pay  back,  and  given  fccurity,  and  lie  Qiui^  pay  Hvc  per 
c«iit.  ii-os^i  1767,  to  the  mortgagee. 

Ian 
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I  am  fcfry  to  have  faid  fo  much.  The  iiiafter»  X  haivo 
no  doubtf  thougbt  himfelf  bound  li^  the  rule«.:  Thcte 
can  be  no  other  reafon*  I  fee  the  rules  in  another  ligh^ 
And  the  court  has  f^ver  coi^peUedaa  agreement  but  vpon 
the  cafe  of  £r«uidj:to  take  it  out  of  the  ftatute  of  frauds^ 
srbere  no  port  has  beoi  performed }  linlefs  it  has  beoi  clearly 
froved  in  vftiting  fubfecjucnr^  either  by  anfvrer  or  qthpcwi^- 
'  But  here  the  mod  materl^d  part  has  not  been  proved, . 
which  is  the  time ;  which  is  neccfFary  to  be  prpvcU 
cver  the  parol  agreement  is  to  be  executed.  r 

The  ncAi  miici  ul  tkiiig,  tUac  he  had  the  mcmcy  ready, 
is  not  proved ;  but  the  reverfe  is  proved.  There  h  no 
{rjiud  in  the  defendant  ;  nor  ii  it  fui  li  an  aareemcut^.  J^jLuig 
ihis  as  proved,  wUicli  the  court  would  execute. 

I  am,  therefore,  of  opinion j  th^^  the  degree,  of  the  m^ir 
^cr  ought  to  be  rcverfcd. 

My  only  doubt — indeed  the  only  heiitntlon  that  I  havc^ 
Is  \ipon  the  nranncr  of  flvearinf^  to  the  filling  up  the  blanks  ; 
the  1  wearing  to  the  money,  and  the  other  evalivc  cirqmu- 
jftances,  whether  I  ought  not  to  reverie  the  co(U. 
.  The  only  rcifon  tiiat  induces  me  not  to  do  it  is  this»  I 
Aould  be  very  forry  to  add  cofh  which  could  not-  after- 
iirarUs  be  difcharged,  where  they  have  had  a  decree. 

If  it  had  regularly  come  before  me  I  would  have  di(^ 
jniflcd  it  with  cofts :    And,  as  I  differ  from  the  maAer»  I 
tfiOi  they  nay  A[^al',  becaufe  I- think  there  is  a  judicaturfi 
frl^eh  can  difmifs  it  with  cofts. 
.  fiiUilifmi^d.  .  ,  . 

,  1 1  ■ X  t !  »  *     J.   1  • 
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INTER  has  tempeftates,  atque  turbmes  qiilbus 
refpublica  nqlira  jam  diu  jadatur^  nullum  adeo 
inali  folatium  prsefentiiu  inveiuq,  quam  ut  vilali 
quodam  genio  conditam  credam  s  £t  id  fiuie,  non 
^antum  ob  diuturnitatem  adi  jam  imperii,  neque 
"vim  et  robur  populi,  neque  iniul^c  iplius  molem 
fere  incxpugnabilem  et  hoftibus  inacctHam  ;  fed  ob 
alia  majora  $  reiigioiifini  nempe^  et  leges ;  et  pria* 
^ipiy  ejus  a  fonnamque  vfterem* 

Nam  diuturnitas  per  fe  f  niniver<>,  bene  eonftttu* 
taiu  corapagcm,  feliccm  [(^rtem,  aufpicatum  coelunrj 
aftuifle  plerumque  nionlbat  ;  et  vencrationem  et 
iiigiutatem  quandam  praefert :  Sed  in  humaais  re- 
i)us  tantum  abeft  futuiam  ihcolumitatem  fpondeat 
lit  iiiuxuxieQtem  mteritum  veriu#  inde  ominemur* 
Cernimus  quotidie  faxa  ingentia  vetudate  fublapfa  ^ 
ill  varum  immenfas  umbras  arboruiuque  reginam 
quercum,  aula:  vi  aut  humanis  manibus  concidilTe : 
IJrbes  fubrutas ;  terram  fubinde  labefadatam :  Fiu* 
mina  examerunt  |  mare  ipfum  ac  fidera  communeni 
fprtem  patiuntur*  Nafci  nova,  Vetera  interire,  mu- 
tari  omnia.  Animanti  i  r.iuem  cinni^i  li  his  coii- 
ferantur  immauillimas  ctiaiu  beftias  et  ponti  monitra, 
imbecilla,  caduca,  iniinitis  caiibus  obnoxia :  Ac 
quamvis  minutis  maxima  interire.  No$  vero,  mife* 
rum  ac  incertiiiimum)  inter  incerta  omnia,  huma- 
num  genus  qui  bellis  concertamus,  qui  aetcrna  nio- 
limur,  ita  vivimus  ut  quod  longifliiraim  vitfc  nof- 
irvc  Ipatiuiu  concedatur,  centclinuis  icvme  annus^ 
(et  ^UQti  hadeaus)  aUi  voiuptatibus,  alii  anibidone, 
plunnii  inertia,  innumeri  feriis  nugis,  at  tamen 
f^ugiS|  CQAteriunus.  Ita  fiuxo  corpore  et  labili  in- 
ter 
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tcr  ccfli,  ponti,  terra:  dlfcordia  clt  inenta,  inter  ani- 
mantium  iiifidiaj^  ct  ferociaru  aliorum,  vel  quod 
maximum  ct  tctenrimuHi,  inter  propria  humanitaii^ 
vitia  coxiftiruti,  et  in^erea  vel  tegulas  iapfu^  vd  ret'  ^ 
miculi  morfu,  vel  pulvifculo  illapfp  fpiramsntis  asii* 
lyx  inlerc lulls  tain  iiullo  nee^otip  cor^fccri,  ut  in 
ijicculam  fi  liceai  pq  Jurajre  prppe  xdXI^  hab^vium 
|it  a:ternitatis. 

Milituzn  igjtur  robur  ejt  4uci9  maxim!  vis  i&tsa 
pauciflimos  aiuios»  ne  dicam  pundo ,  tienipom,  quo 
recidant  Qon  iga^ros  alloquor.  .  Honiines  enim 
loquor :  Neque  ulliini  clarius  aur  ir.ajus  niuLc-iio 
nem  terreRiiuiu  ira;^ililque  Ipci  pignus  quom  fi  mc- 
mineris  honiiiit^m  te  dus  quo  ^  vcrbo  onaaia  iacert^ 
(Tonclufa  cffc  vidcantur. 

Romam  igiuir  CQixcidiilc-  ita  noA  surer  ut  potsnt 
Aiipcam,  tam  vafum,  et  nd  extreina  lubitam  po- 
lenti^  muk  in,  ubi  eo  ulque  cxcrcviflet  flare  jxxuhre, 
i?erfidos,  Gennamie,  GalUaruni  re&,  non  auonicum 
eum  habebunt,  neque  ia  tanla  Indabiiuatip  p'<iftim 
fuiiTci  nec  tam  f^pe  non  concufias  modo^  fad  fitb* 
verfas,  non  immutata  imperia,  fed  fedibua-et  timK^ 

cibus  corivi.iia  alio  ccffiiTc  a  cj.c^ilct  hominv:::;  iilud 
robiir  fuifTc  ;  vi  plerumqiie  uiiius  hoinimcioli  hti- 
meris  nil  am.  lUbes  couiaiexcio  ampiiiiino  quo&« 
dam  infignes»  Tyron,  ^Sidpna,  Athenas,  CoriiitliMy 
CarthagiQem,  mundi  oiim  qu^edam  ^tniporia,  vi* 
dco  alias  partium  fiudio,  alias  donuAandi  aviditete, 
plurimas  maximafque  luxu,  focoulia,  deoruni  ht*- 
iiiinum<]ue  contcinptu,  cx  niiniis  opibus  et  mai^i- 
tudinc  orto,  ita  cvanuiil'e  ut  veiUgia  iplaaegt«fe* 
quira&9  et  Ikpc  ne  id  qiadem.        •  -  i 

IVopu^^nriCuia  vera,  arccs  commeaf^«,  clafei^ 
non  vis  tt  lortiludo  iui»t,  lid  lortiuni  iaiiiurn  ct  bo* 
))ui"inn  inllrunienta  :  Kt  adeo  non  in  oimiia  lecum 
vi  farpe  tuiius  iuurit  fprcta  ca,  quam  crcdiuu  AHn 
igilur  quxrenda  ext^niii^  inagl;  ceit<i,  humanKS  \iri* 
hxifi  magis  duratura :  Qiiie  faQe*  non  alia  ufquam 
Yidcrp  vidccr,  pra:tcr  rcruin  dlviQartun^  cultum,  tt 

hcr\u 
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^ne  conditum,  atque  coriftitutum,  reip^blrdgb  fta- 
turn. 

De  religlonc  non  hiijiis  efl  iailituti  multa  diccrc : 
n^alem  yero  habcmus  iis  probatipnibus  fund  it. im, 
iis  ad  vitam  morefque  prccepti^,  exemplis,  audori- 
fate,  ea  dcnique  ad  civis  inftruendos  optirmj  atti- 
bu%5  dd  I  w  iTipubiicum  confervandam,  ad  generis  hu- 
maiii  |>accni  et  utilimrein,  e;i  piilchritudinc  ci  fr>?.  ut 
iatk  pro  di^nitatc  cxpiicare  ejus  nii)iirem  lit  qui 
condideiit  DeL  Leges  vero  tt  rcipublicrac  ftatunl 
;ltb  eodem  Deo,  per  lapieiitiam  bptihiorum  virortin^ 
tot  fatculoTum  curfu,tot  exenhplis,  tot  dtfnium'"^t5aiti 
cafibus  iridiLa,  iiiiiiata,  dcfc^iiia,  aucla,  lanta  Ivxc 
el  tarn  prreclarn,  tani  noflnxi  ro^'publica:  propria, 
xnira  quadam  turn  Lki  providentla,  turn  majorum 
^oftrorum  confilio,  virtute,  diiigentia,  fide^  dediid^, 
et  fiobis  tradita,  fancita,  commiffa  video. 

'Vix  aliaiu  rLiiipublicam  aliumve  imperii  Pca{r.;n 
inveneris,  tarn  diuiurnx  pulciiritudinis,  mm  non 
imminuti  roboris,  tarn  uoii  nuitat;r  forma:,  tana 
cjufdem  ab*antiquo  ingcnii :  Ita  aptc  dillributis'par- 
%tbm ;  tarn  preeeiare  proviiis  iegibus ;  tants  aado* 
jiratis,  dementia:,  {cqmtatis;  Ea  juftiriS,  ca'  in 
puhlicam  ulilitaie,  in  privatos  t<:^niperantia,  npinor, 
imlluni.  Ut  conliitutio  hac  nodva  iiua  jam  Angiia:, 
fed  libertati^ ;  non  homiaum  led  fapientix  nomea;| 
mm  leguni  aiicujm  civitatis,  fed  ipfms  juftitias  ex* 
<emplar»  qusedam  divincc  pulchritudinis  qtiafi  re- 
tccta  facies  habeatur. 

'  Miitu  niuiias  pnliim  ronfuetudincs  ab  intitr.a 
Vetultate  antg  cojilpectas  Romanas  Aquilas,  puUuni 
que  C^farem  nobis  cognitas,  neque  adhuc  vi  tern* 
pom  ai^t  rerum  dontinuo  orbc  excfa$  ve)  deijcdas^ 
atque  obtrkas.  Hajrcditatum  dico ;  dotis  a  marito 
in  ujvovcm  (quod  contra  ivnh.,^  ct  Allicnis  iacilra- 
turn)  aiiaqitr  elu^^  f^eneris ;  ourrinri  conftantliiin  tcm- 

{>u.^,   prudcntiain  uiu;i  comprobavit.     Mitto  quod 
tipplida  ilia  foeda,  equieos,  cruces,  ardentas  la- 
iniaai)  et  prodigia  caetera  crudelitatis  ct  ftuhitia: 

liuman^s 
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fcumangc  neqtie  \e^cs  noftrpe  apjnoftranf,  ncque  OTt 
quam  fere  agnovcrint  :  Si  clruidas  foric  cxcipias, 
ct  Ronix  iliius  tyianuiilem  a  cervicihus  noftrU, 
scgrcy  atfortiffime,  depulfam.  £jus  inquam  lionise 
quae  veterem  fuperbia  pravoque  cultu  fuperavh ;  d 
minam  tncKora  ejus  alTecuta  efiet.  Praetcrca  pai^ 
ciflima,  c\ux  non  k.^uin,  fed  tcmporum  liK^numen- 
ta  mcmoria  rerum  noltrarum  detulit.  Siatiai  eniin 
fere  ^  puiluiare  ifict^piiient  denata  funt^  vel  per 
domitn.  * 

Qainimo  non  mpdp  noceiites  memiiiimHS  faltem 
bommcs  cflfe  cujufcunque  gentis  luerint ;  etiam  illfid 
inajus  nefas  vix  per  \)is  niillc  rmnos  fere  apud  nos 
extidflTe  repertum  eft,  crimina  per  tormenta  eliciendi, 
tit  poen^  judicium  ^nit  cedat  et  minore  fuppbcio 
mpeite  -ndxius  qu;;im  innocentia  et  fordtudo  viri 
pledatur  faifo  crimhu  inter  ignes  tortorefque  teni- 
tentls ;  habcinus  et  hoc  uolirum,  hoc  vere  noftrum 
Judicium  parium  !  judiccs  cx  iplius  rei  aflenfu  leftos, 
doniicilio  yicinos,.  condiuoae  proximos,  ipfos  i&ia 
ac  rco,  pares.  '    '  ' 

Horum  non  niA  unanimi  eenfenfu,  de  capke 
civts  Anglicani,  de  exiftimation^  vel  forttinis  ullnm 
€iat  aliquaudo  judicium.  Et  jam  non  adeo  iiucr- 
cidrt  pulcherrimum  inllitutum,  quin  ad  hoc  quifi 
pra^fidium  libertatis  columen  jufUti^,  aram  iono*' 
centis  lapientiaa  que  oraculum>  maxi'mai  fere  quo- 
tidie  deducantur.  Habemus  wag>ium  CMciUum  ilhid 
fenatm  -popultquc  Anglicanl  vctuliatc  ante  o;r*n;iinv 
monumcntoruin  fitlcm  ;  quci:  annqnilTima  tainen  ei 
fuilragaiitur«  Hinc  Areopagum,  bine  curiam  Ro- 
manam,  inrie  Spartanam  Dcmocratiam  coniercs; 
fion  modo  divtfas  fupcramus,  etiam  conjmiSas  vin« 
cimus*  Tum  vero  eliam  iJhid  cogitandum :  Ro- 
ntaiii  nunc  regcs,  dcinclc  Cv^nlulc.<,  poll  uibunu-, 
didatorcs,  impcratore«:  dcnujue  rcxifle.  I'antafub- 
inde  vidiiitudo,  ea  caiaiuita^,  ea  moles*  in  it  ratn- 
tis  imperii  dorninam  gentium  Romam  Conculiitt 
affitxit,  fob  demum  Cs^uaviu   Athenas  optimi  ca- 

Digiti/oa  by  CiCA.'L..  ii^' 


PR^FATIO.  5 

jufque  nomine  paucos  opibus  fretos  ita  rem  pub  II- 
cam  habuiiie,  ut  Hon  magijhatus^  fed  doniini  vide- 
reatur  :  Peae$  pppulum  iaepe  numero  fpecie  fiiifle  po- 
^efttteniy  fttmi^m  re  vero  apud  plebm  rapacem^  cr$^ 
duhm^  indofikm favum ;  ycI  fui  ipfius  motibus  yd  flata 
oratoruni  jaclatam,  tumultuantemqiie.  vSparta:  ve- 
ro virtutes,  lerc  fiiiincs  eo  induratas,  ut  in  vitia 
pervitQcrmt^  t^t  quid  aiieni  cuperetur,  ne  iUa 
quidem  propriaiui&,  tquse  natura  maxime  voluiflfet : 
fConjugia  et  patrium  nomen.  Ut  potius  diverfa 
fervitutis  genera,  diveria  vitia,  pravacque  renim  pub- 
ikaruni  ipecies,  ^i^aiM  uiquam  vera  reipubiica  elle 
yjderetur.  "  ' 

R^cwticca  et  bodiearna.  intuenti  quam  paocae 
laaiitem  mouirmiit  vere  rerian  pubUcarum  ct  \\\m^ 
fattfi  -effigies,  Ma^^  Gai>is  pars  fub  tyratmide  <!<m« 
jEefla  et  apcrta  fqiudet,  quibus  pro  libtrtcii  c  lII  hma 
ferviiusy  et  fumma  fclicitas  dcherc  non  pan  i}ijoriu<m 
^iurn^  ^Mifquc  cooa^iib  tanquam  alkms^  et  qaaa* 
turn  V16  {Hrecaria  otL  Conjundam  rempublicam 
feptem  proviQciarum  ex  piuribiis  Htijpanienfi  jugo 
pme  mfra  patrum  memoriam  eraptam,  quo  nunc 
redadam  !  iJbi  jura  leges,  libcrtcis  prior!  Vene- 
tum  feiiatum  an  Genuenfem  adeamus  libcrtatem 
i]uaditurum !  Eciam  parvuia:,  at  nobiles  iitae  re£- 
pttblic9  (qoo  enifn  moie  fed  in/ii/  virtutem  verum^ 
pfcdiim  metim^)  nefdo  quo  evaferint  Lt!c« 
jcenfis,  et  Marinenfrnm  antiquifTimfe.  Ultra  Pyre^ 
naeos  an  fit  fcandt  luiufn,  laculire  Lcinairas  vifcndii;^, 
fi  forte  delicia^  generis  iiumani  et  amor  coeli,  liber- 
tas,  etiam  nam  iUic  habitet  ?  Frudra  fcrutamur  ex* 
tni :  Nos  fuos  alumjios,  Britanmam  fuam^  ultitms 
que  noAri  imperii  fotes  Libertas  cffe  mluit  ac  jnffit^ 
Jfuos. 

Et  mihi  qiiidem  cogkanti  non  fine  divino  ope, 
et  fingulari  quodam  favore,  maximis  que  majoruoi 
in  publicum  mentis  fieri  potuilfe  animo  fedet,  ut 
quam  i^nipuhlicam  a&tas  noftra  iridit^  orbifque  ob- 
ilupuit  virique  fere  omaium  gentium  Japientiffim  in 
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cceluKi' hudtbui  €t  nupdr  1st  oiim  crtttfkmit  .iiBam 

tarn  uiu  habuliicmus/     Rej^iam    potefUtam  pul- 
chre  onrrH''!^  lam  /r^ibus  exfe^uendis  provilim,  tarn 
imperio  tuemo  amiaiam,  tarn  provide,  et  libi  no:i 
mititis  qiuim  publico,  utilizer  tircamfiriptavi  !  opti-» 
matiimm£koritatem9popuiiTti!nr,  umvei^reifmbltcis 
Mojefiatcfriy  bsec  ^deo  retatrcaWli  «wlfidd  apta  al-i 
que  librata.    Leges  rero  iphu;  \<\\v\  if  raves,  tam  an- 
tiquas^  sequas,  omn  'r^}n  cr^nfer^ffi  fnrLis  atque  rompn'v 
.  bitas :    judicia       iilque  fatUla  a  vi,  nuiUy  odhy 
amore^  dolo^  errore  tAHiVBi^  -^liianCiiinr  itv-hamanis  li* 
tcic  videatur,  claufa  .et  'circ«inrept9  s '  Eadem,^  m 
atixiliuTn  omnia,  aperta  ;  eadem  qua?  habe^ida  qu^^ 
qu€  pariencb  cuique  cffent,"  non  ex  •  furj.  arbitrio^  fed 
€X  legibus  definite,  qtiM  eackm  voce  omnibus  ic^ue* 
rn^r  Jmperc  Dca  cultum 'fimpUcem  in  pleriiqiie 
putiom  optimum  mtreamar  1   Non  coaQum  itAiBOf* 
nibus  inftituds^  alqne  'fupplido'^  -  am  praelligiii 
jaftitatuiu,  noa  in  caligine  r.c  iordibus  larontem, 
non  legum  auxilio  in  perniciem  hominum  irru€n* 
tern,  fed  legibus  fociatujqi,        "  /  '     '  ' 
^  Religmem  c^ftam^i  'ikiodettrtaiB,  grttaoirj  Uber^i 
tati&^andricain,  pacia  aituuitiem  ;  benevolentisc,  jtit 
titise,  hcnc  parendi  et  rsife  impirafidi^  mag^r^. 
jus  a  \  i  Uuccm  ct  fohmen  ;  et  cttci  nitntis  portas  rt- 
ferantenu     C^axunque  Deo  accepta,  hominibus 
cbara,  pubiice  hoiieiU  privatim  bma,  tmifcrlia  miKa 
die  cenfeantur^  ea  profie  omtiia '  mesi  fane  fentCRiiB 
(neque  mci?  lantum;  fed'  opKmk  judicifey  et  co*^ 
iLiW'.i  Jiiaxiinj^)  lej^es  vidcntur   An-jjlicanjc  amart 
atq;?e  coniplcdi.    £u  haereditas  nobis  a  majoribm 
Aoaaugenda  (fatis  enini  magna  atque  ampta  ett) led 
miiiend^  atgue  landiliirad  tradehda  p^ft«ris'/-e!» 
potritoifi  accqpimusj,  d^veiiit.  '  '  • 

Longvnt  eflet;  et  prope  infinirum  neqce  met  rn- 
genii  vcd  fciciuia-,  omnes         Anrlir?»T:as  rtcenfert; 
.  et  piiilfi  modar.i  Whxiw  var:;iim]ttc  iapientiam' vol  mt* 
rah  iads  ncditm  eruimre  qo«&m.   $ed    dtfjtos  4lti^ 
^uani  jurifconfulti  domus,  unquam  ScsvoUe  illiu-S 

civibus 
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<iiTibu8  unquara  patuifict  ubi  adiretur^  ubitasiquam^ 
ad  delpteam  *fedeni  confluerent  homines,  ^  fuarum 

*Vrcruai  iuccni  qaos  iilc  ope  iiia  ex  iiiccrti,-*  ccriis 
coinpuldqut:  conlili  dimitlat,  ut  ne  res  tern  ere 
USiUmi  iuKbiil$&,**  Qiiam  ul  in  Ugibus  ooitiri^  ap- 
ttmi  prQpiiMin>  et  verifliasie'ili^iiiil  videmur*  ^uae 
4iumiM)(K|iiaiiit  legis  bnmam:  nam  otftst^  Um  gravi«> 
CatU  p^nce^  tanta  auctoritate  exticerujat  ab  9im  noT- 
trte.  CHia:  tam  iitcs  calumaias,  vim,  doles, 
/i<i7;,  icaiters^fque.  rciipubiicae  pellos  oderint  ac  veta^ 
riut  omniao  u^io :  \lut  diu  lane  his  oxuaibus  z^i^ 

.•  Et'Olim  fane  faptentttm  domits>  jurifprudeiitm 

lioipitii  atque  /lIk  Li^,  nobilimn  juveniim  catus  IH- 
pafle  noil  miraculo  iiobis  fed  rubori  fortaffe,  cum 
jwi  aii()uando  delict  it,  ^ife  d^beaf.  Nempe  iiia 
iihsi^Aino  fonte.  i^Ai^uta  pacria,  nuires,  difciplinam^ 
nmr0  legikw:  conftkutis  et  hqv^  fi  qua  opuatefiet^ 
ibrre^  ii  patria  ad  id  fummum  munus  capeffead^nt 
juiTiUct,  ?/.vi///  difcebant,  Scuiores  vencrari,  magi- 
AratLK>  ctiltic  ;  Ubirtatem  et  "jere  fcire  ct  incorruptcx 
;»mare^  ct  fortiter  rctin^re*.  ^eque  uiquaiu  tere  uk 
v^fji  noftra  republics  major  modeftia  quam  in-  po* 
teftateXunima  ;  Beqiiq  major  potentium  in  bumilei 
amor,  ,teuuiorum  in  opiimad^  obrervantia  ex  vete* 
ribiis  inftitutis  ct  eiw  publuQ  bono  reperietur.  C-.r- 
IW^9V>^^^..v/ero  ac  c^rumpi  lUiaximis  imperii^  feniper 
«siuoia^  adeo  turn  faoculo  aliena^  ut  Ieguiii»lajtores 
f^aiienr^nt :  Cr^sdq  ne  -non  xm,  caville  quam  nuH 
nuJffe  viderentur.  Ferme  eiiim  quingenis  a  Gidielmo 
^riino  aimis  ad  Ulizabethani  rcgiiiaiii  ncniiacm  am- 
bitus thimnatum  conperlo  :  et  inidto  diilicib'us  in- 
y^rci)  qui  iumou-  iu 'repubUca  i^uaia  iuauiumque 
po^cftaCCBi  dclatam  vellenc  accipere  quasi  qui  soquo 
animd  privati  degerent.  Nuoc,.  quoniam  pieraque 
oblolevere,  faltem  eleraenta  quae  Jam  et  principia 
legum,  ufu  a  [que  aUvLoritate  maxima  vere  dicia 
ftatui  refcrrc  j  ct  etiam  placita  quasdam  et  legis  et 
a^uii^tiis  r^^ii/(» '  caquc  ut  piuiiflp^mn  uon  fn^bare 

'     •  (par 


S     .  PRiEFATiO, 

(pet  f€  cf^ini  probant  hon  probantur)  kJ  sd- 
jundii^  turn  noitri  faeculi  turn  prk)FUm  exempiis  iU 
iudrare,  et.quam  fuerlnt  inj^ididis  ag^tn  etqvasti 
pendens  fruftufique  fiiit  cxpefunentM  ^tis  (quas 
inaxim:i  reriim  bonarum  lau.s)  oftendere.  Scd  lucc 
fi  vita  longior  et  propkius  annuerit  Deus;  None  tan- 
tum  ipfii  per  fe  uteumqiie  cDtteda^  fafciculum  mt^ 
qiie  magnum  neqiie  forte  per  mium  verfaftti  (otuutt 
cnJm  smlratibus  non  m  inertia  fed  in  mitiore  ftudid 
pofitum  reor)  omne  intitilcm;  Oiio  aiitem  propofitcJ 
et  conliiio  hoc  quatecunqu€  aggrel^  ftm  breviur 


J 

trum  non  recens  natwm  fed  iiiacceflie  vetuftatis,  non 
temere  congellum  fed  pulcherrime  ordinatum,  aoa 
caUklitate  quadam  ac  minutuia  fol«rtia  ltd  /ummi 
fntdentia  e^vAztt  et  ex  intimie  naturse  ac  Teriiaitt 
fontibiis  hauftuiu  :  dcnique,  quod  plerofque  forre 
lateai  non  rhnrtis  traditlim  aut  in  flatulis  pra^cipue 
iitum }  non  torte,  non  vi  aut  dolo  fi^lum,  fe4  ma»^ 
ma  ex  parte  ex  jure  naturali  pendcte^  eife  fiau  /j&tfr* 
fatrs  fluxifle,  jujlitia  adyth  adakinffk :  PubKce  comi 
probatum,  ini^eniuim,  fpiritus  veriquc  ut  ita  dicam, 
ianguinis  et  iucci  pieuum,  in  fe  compo^um  cere^i 
totundum.  De  leg^  aiitem  AagHtt  immuni  ma 
jadanter  fteque  falfo  didum^  earn 
Tjnn ;  quod,  nifi  qui  primi^ia  ejus  obliii  iuiit  iiiciJe 
conhtcntun 

Uiud  vero  vereor  ut  fim  ppobaturus  quod  Aaglvt 
Ang!os,  de  laudibut  tegum  Anglis  iSdans,  blio 

fcfmone  (illoque  forte  barbariae  quam  vero  latio 
propiori"^  alloqunr.  Ejus  vero,  five  coniiiii  five  te- 
meritatis  nolUae^  habeo  au^ores  maximoF,  antiqiMM^. 
noftros  elves,  fbmma  legum  knnina^  qui  idem  aH- 
quiindo  fecerint:  Quos  citando  metuo  oe  potius 
arro<.^antc'r  deknJere  quam  {l\«Uo  cepifle  confilium 
arguar.  Deinde,  quod  propius  aUinet,  dnaxhm  n 
ipfa  et  regulasj  latio  ofe  plerumque  Inveiitas  kcu* 
tas^  idque  arbitrer  aoa  line  gravibus  canfis  a  fiipi- 
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entifTimh  viris  faditatum.  Primiim  ut  ne  temerc 
proiau  feci  ^nunciata  graviter  eil^iu  •!  in^a  menti- 
bii6  Iwrereiit :  akerum  ut  quait  togas  Romanae  in-* 
<litk  iofigfiibiM  iieft  in^ra  linguae  noftrs  limites  et 
imp<:rii,  ouiii  ian^  anfrultts  tenerentnr^  fed  ut  elves 
RomftQi  olinH  ubicunque  ternurum  incidiifeiu  civi- 
Satm  reperirent  el  dom  efltm*  Maxim  aotem  ut 
p^f^iAi  meifiortae  pro  dignttatse  ipfiDrum  mandarcn^ 

tur.  VeicrcTh  ciiim  linj;uam  illciui,  que  noii  ita  pro- 
prva  Gullica  cit  dicla  jam  diu  fadidiuius,  qua  leguni 
mooumcoM  vetuiUte  ampliiliina,  ufa  ct  audoiitatc 

funmm  tAULmaAv6ty  et  3d  f<^ltim  ex  otimilms  qm  ali" 
ijiiid  GaUki  fapere  videantur  inter  ineptias  et  quis 
quiiias  cenfemus.  Ant^Hcana  autem  line  ua  non  tan- 
tusnab  ufu  qnoddlano  remotiorem  dico  led  vuigarcm, 
et  communem  qua  terms  quatuorve  adhiiic  faecuUe 
omnes  utebanfur^  non  mode^tia  jam  ^  led  prope 
omnium  ubique  f::entiuni  ii^.inime  nobis  cognita.  Ro- 
manam  vero  dodiiiimt  et  prudendillmi  viri  pra&vi* 
^lebant,  cum  latijim  pert  mere  turn  minim  humania 
Ticibus  obnoxium^  caque  fe  ireviter^  plane^  gravster^ 
quae  veilcnt  polfe  eloqui  et  quafi  quibuldani  c.iiiccl- 
lis  feptam  fapientiam  (non  invidia  led  ne  ufu  obfo- 
lefceret  atque  dilaberetur)  continere.  Neque  tam 
€legantisB  quam  veritatis  ftudioli  neque  amari  ac 

Jufpici  verba  quam  mtnUm  intelligi  pluris  aeftiman* 
tes,  qu«'\^  propriis  vocabulis  Latiiil:^  dc/liluia  cfTcnt 
non  inagis  veriti  funt  fuis  efierre  quam  dii'ertiiiimus 
ills  TuiUus  Graeca  ufurpare  ubi  Romana  fads  com« 
snoda  decent, 

Ea  maxima  five  principla  vis  five  axmata  igitur 
qua&  Cngua  Latina  tradita  funt,  alia  vulgare  nifi 
ilia  prius  Fctutiflem  religio  mihi  fuit ;  ueque  praefari 
ledorem  aliter  volui  quam  ac  ipfa  confcripta  funt 
ac  dcvcucre.  Pane  a  qua:Jaiu  de  meo  addidi  longe 
fciteor  aucloritatc  iJ)f^riora  :  fed  tamen  e  fapientium 

jurifconfultorum  aolL^aium  ^bitrot  duda  Ubri& 
et  judiciis  firmata* 

Exempla 
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F.xempla  ip[d  jhr^/icc  afl'errc  alii»  lihro  ism  parol 
modo  tautricem  habeaiu  lapientiuin  prudeniiam; 
Kt  ii.aliquid  juvemuti  idem  iier  capeflenti  commodi 
allaturum  liccat  fperare.  Eaque  ;  |)e  eifdem  yerbb 
;ic  luenioria:  mandata  runi  au  ils,  p^riivillinus  plerum- 
quc  vlri<,  qu!  in  libros  rctultjrunt :  tauium, pro raiio* 
ne  inllituti  huju?,  fuuinflius, 

Totum  hoc  opufcuhim  boni  coofuias  OTo ;  nbn  nei 
caufjifed  Icgum  quas  amdre  faltem  fi  minus  ingenio 
ar  Iciintia  complca;*r;  qu^e  tecum,  hone  ledor,  hie 
ipla  colioqucutar*  Mibi^  aiiquid  attuliiie  pra^fidii  vd 
eciam  lucis  vel  denique  omaUs  legibus  noftris  opdmiii 
et  clariflimis  inftar  iummi  muneris  ac  prcemii  fuerit: 
VoUiiirc  ct  conatum  die,  uicuiii^uc  xc^  c.^auu, 
cerlc  nou  parum* 


IVI  A  X  I  M  S 
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MAXIMS  and  RULES 

'    OF  THE  '  "  • 

LAW  OF  ENGLAND,.  ' 

fRINCIPLieS;  OP  EQUITY^. 

Which  may  be  found  ih  the  tnftltutes'and.  varioui 
Hepbrts  9  in  Bacon's  Law  Trads^  and  in  *  the 

Book  called  the  Grounds  of  the  Law,  or  apgeaf 
•fouuded  in  Iclf-evidjeut  Bedu^ou;i  of  Reafonf 

^'  SaLUS  populi  suprema  lex  esto. 

2.  D^uM  f.szE  ex  coiifenfu  omnium  commonis  ona  UaX  ih 
lrgibuj>  Anglla^  plurimum  valer. 

^.  Rdiigio  Chrif^ian^  pars  eii  les^is  Anglix  communis. 

4.  Pr>pulus  Anglicailui  nmiiii  fervire  aut  cooioevit  aut  de- 
buic  nifi  Deo  et  lecibus. 

5.  Nemo  poteft  nifiqiiod  de  jure  poteft. 

6.  Rex  piWiiautur.-0mnp^>gis^regiii  tenere  in  fcfmio  pec« 
toris  fui.  ■  ' 

7.  Pmoffsdyti  t(i  jug  regis  bonum  Sc  ai\tiquum  in  decus  & 
tucamen  re^ni  fecundum  bonas  &  antiqilas  popuii  Ubertaccs  6c 
irgis  Anglicaiiljttrui.4  nonfttvaidiaes* 

8.  Lex  fecit  regem. 

9.  Rex  non  eft  ubi  voluntas  dominamr. 

to.  Ignorantia  legum  nemihcm  excuiat,  omnesenimpts^*^ 
muntur  eas  node  qu t  bii  s  ioitines  €onientianc  . 
1 1 .  Non  efi  lex.  ied/c^ituy  a4  ea  teaeri  qaibus  non  confeti- 


1 2.  Lex  t^Miimunis  An^isB  ifa  f^gi^  pr^g;ativam  adme- 
tha  cH-ic  drdn^cripfit  ttt4ic.lMmditatein  aiicujiu  toliat  1^ 
datve.  *  .,3 

NaUwtt  'temfAia  ^ocuvrit  rtgl:  Rex  nmnquam  mov£r 

tor. 

24.  Rex  nil  aliud  eft  qaam  lex  agens. 

1 5.  Proprtnm  eft  regis  mtlam  dblidi  facerc'  - 

16.  Nnn  poteft  rex  granam  fac^re  cum  injuria  alteritti. 

17.  Popttlus  Anglicanus.,.noA  nifi  fuis  legits  quat  ipie 

^gerit  tenetuf  obtdmperare. 

t8*  Mifera  eft  fervitus  ubi  jus  eft  vagnm  ant  tncogni' 
nsxit* 

X9.  Potefiaf  repa  eft  faoere  juftitiam. 

b  ao.  Rex 


 Maxiins,.£s?<s, 

20.  Rex  nil  poteft  jub^re  nifi  ^wr  curiam  legitime  conffi- 
tutam. 

21,  R^x  non  poteft  malum  vel  tnjuriam  facfTie. 

tt.  Regis  Curk  <s:  Curia  Populi  Anglicani  five  ParliaiBcs* 
turn  non  ex  fcripro  fed  ex  communi  lege  funt. 

zy  Rex  nunquam  infra  setatem  eft. 

Rex  ad  junitiam  faciendani  non  cogitur. 

24.  Doininus  <^mni^m  in  regno  reTrarum  rexhabendusi  & 
ab  to  omnes  tenant :  ita  ramen  ut  Juum  cwque  fit. 

2v  Tenens  domino  fldem  prapftare  &  dehisa  feivuia  tCTwrar; 
^dommus  invicem  renenti  prrjiecftionem  &  jura  fua  omnia. 

s6.  Noh  minus  funt  tucpia  .pr^ncipi  muita  fupplici^  (juam 
medico  multa  funera. 

7*7.  Qui  parcit  nocentibus  innocentibus  minamr. 
Lex  Angiia?  eft  lex  nrriferrcordise.'-  - 

29.  Nemo  poteft  conrra  recordum  verificare  per  patriaiQ' 

30.  AUegans  conrrai'ia  non  eft  audiendus. 

31.  Turpes  tribunalibiis  arcentiir.  '  '  .  . 
*  32.  Res  jirdicaft'a  pro  veritare  ^ccipittir. 

^3.  Difcretioeft  per  If^em  difcet'riere  quid  fit  Juftum. 
34-  Quiicjue  pr?^iiimitur  optime  in  fiia  caufa  dicere. 

35.  Cerrarc^  oporret  in  judicium  deducatar.* 

36.  Nullum  damnum  fine  remedio. 

37.  A<51io  non  facir  reum  nili  mens  fit  rea. 

38.  Vigilnnti  non  dormienti  jufa  fuhveniuot^/.- : 

39.  AffcL^ii;>  tii;i  nomen  imponit  oreri  tuo. 

40.  Kerno  rem  fuam  aimittat  niii  ex  facto  am  delicto  fua 
aut  negle^fhi.  ■  '  - 

41.  Intercft  rcipublicjp  ^rs  judicata^  noA  reiaiidl. 

42.  judicis  eft  jus  dicere  non  dai*, 

43.  Ratio  eft  nnim;\  Icgis. '  *'    '*    '  ►  * 

44.  Qtn  "hserrt  in  liiera  harrer  in  con  ice. 

45.  Qiii  peccnr  in  fyllaba  percabit  in  tota  cauGi. 

46.  Pfrjiirn  fffna  divina  ex  itium  ;  humanj!  dedecus. 

47.  Jnd!*ium  duodecim  r'-'>h^riim  'egalium  h^mtnutn 
Veritr.iiS  diCtum  effeprr  c^'yitthi jvm  Ano^^i'  leg^rr:  c^'iilemf. 

48.  Ad  quefttonem  fadli  non  refpuud^t  jiniices  ied  jura- 
tores. 

Ad  queiiionem  legis  non  -  Fefpo&d^  jusatjoces  iedju- 

dice  5. 

49   B'^ni  judicis  eft  amplini-o  jiiftirir.iiv 
$0,  Sequi  debet  p^renria  juft 

51.  Judicia  Bint  rpTionrtni  dlcRa^ 

52.  MeKoteft  condirio  poUidentis. 

53.  Nemo  fa<5lum  a  fe  aliennm  ren-^mr  fci^c 
'54-  ^I'^  i  ^0  n  i  %  fu  r.  fa  S.  a  fci  re  &  prefunvi  tur  &  debec. 

5^;.  Nihil  callipitatr  stultius. 
56  Peri cuiofuin  eft  quod  non 4)oftonun  virmm  coroprob*- 
(urexemplis.  '  ^ 
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ttonexemDUs.  ... 

58.  QjH.pnorm^emporpppnor^^^ 

Viciims  ncta  vicini  praemta(^|i||X      \  ' 
$0.  Odio & kinore iudn  eareatl .     ',,1.^        *  '» 

ot.  Xexuno'ore  omnesailocu 

62.^CeBQ«tc  rajigii^  legisjcefe^  -         i  i- 

o De  non  a^pparemilius  &'  'noA  extftentibus  eadem  eft  ijsicLo;. 

64.  NuLLt  VENPEMUS  NULLI  ,1IJI0AB/irV9  AVT  M9](t« 

66.  Qnod  lege  mum  e|i'  ampuusue   'i;^um  i»Qa'  pottftl  / ,  , 

67.  De  minlmh  aqa  ciinit  lex*    *,  • 
V8.  Axl  e^  qh^  Irequentnis  acciaimc  jura  adapcano».^ 

69.  Conlcmtus  tollitemrem.    .,,      ,  .  ...  - 

70.  Intereit,  reipu W icap  ut  nt  nni^  Jiuum .  ,  . 

7a.  Accipere  quid  iit  |u%iam  .r^dgs  iu>io,eft  tta  f  cdpm 


qaam  extoequere,- 


-4  ft  •;•  ft 


>3.  CfeWfenfutfeaSftifi, 

74.  Cnlpa  eft  iminjlcere  tf  y^l  .a^  ^^/nqh  pertinentL  ^ 
^5.  Pendemelitenthn.iimovexuijr.  .... 
^6.  Idem  eft  nihil  d^ei^i^cintWnica^^ 

77.  Ignoramia  judicTs  catamitas  ini^oc«atis.  -       .  ;  ^ 

78.  Quando^ilkjuld  prohibctUjC.  pi;ftlfv^      &  ,on^ne  pep 
mod  deveniruir  ad  iIlucL . . ,  >  .../«.....  ' 

\2^anao  aiiqiiia  cui  concedmir ;  conceduur  &  la 
mod  per ven itur  ad  ij/u^;^ . .  ^j;    '  ,  •  r  -  .  .  , .  , 
^^O.  Sub  clypeo  legfs  nemo  decjij^uu^.  ^ 

81.  Sua  cuique  domus  .arx  efto.       .    ,  ';  ^  .  . 

Si.  'Ttidicts  oflRcIumcft  qpus  diei  in  die  (uo  perficere.  , 

83.  Faretur/aQ.inus  qui  judicium  fugii,..  ^/  i 

^4-  Oiii  rioh  ne;'aT  faictur.  ,  .,  < 

o^.  Lex  dciatores  lemper  exhorret.  I 

86.  I^ilatio  qu.x  pro  juftiua  faciat  acccpt\fllma  j  cpnfra 
juftitiam  ma'xime  invifa.  *^  *  •  . 

87.  Nefarium.efl  j^^r  formulas  jejjif  laqucos  inne<fl/?re  inno- 
ceAdbus.  •  •  • 

88.  Juftltia  debet  cfle  »^'^r^quianiKil  iniquius  venali  juftitiaj 
plena ^  quia  non  debet  ciuudicare  &  c^kris  quia  dilatio  «ft  quX'^ 
com  negatio.  •  *        *  .     »•  1  .  • 

89.  Fraus  Icgibus  inviruTima.    *  .  ,         „.  ,        ,  ^ 

90.  Dolus  circi^iaj  non  purgalur.  , 

91.  De  fTde  &  ofticio  jiidicis  non  recipitur  quaediai  kd  df 
fcienria  five  error  fit  juris  five  facfli^  .  / 

^'1.  Nonaccipidebent  verba/n  f^um  quxcompetuot  in  ve- 
rum." 

93.  Nil  cuiquam  expedit  quod  per  leges  non  licet. 
9^^.^  J^uodlibec  in  lege  eodem  modo  diHolyitur  quo  ligamm 
rlL 
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Maxiips,  (^c^  T  T 

9$i  Nil  utile  auc  Koiteftum  quod  leeibus  coatmiiun.: 

96.  Ex  malts  ^bnbii$boftieU«s  mtt^ 

97.  Improbi  roteores  diffipau^ 

98.  Lex  mjufta  fioii  eft'lex. 

99.  Quicquid  per  fe  m^am  eft  id  le|es  omnibus  Teiam. 

1 06.  Ubi  damns  daiour  viAns  viAoh  in  expenfis  coodcA^* 
nari  debet.  .    * ' 

101 .  Lex  eft  ^ndtifo  julta  jabem  liotid)a'&  prohtbeas 

ti*aria.  ' 

to2.  AcTus'0rr'ii»Vfft  tacit  i)f jbkiAnc. 

IC3.  ACTVS  LIGIS  NBlillft  FACtt  I^JOklAlk. 

104/Praeftat  cautela  quammedela.' 

105.  Perear  urtus     petelant  omntt;  ^ 

1 06.  Renun  ordo  ccmfundicur     unictlique  jurifdi<5Uo  Aon 
confervatur.  •  ;  ^ .  ■ 

X07.  Omnia  praffumuntur  legibus  facfla. 

108.  Stabitui*  praHTurnptiorti  donee  pi'obetur  in  comranum. 

109.  Semper  prey  Icgitimatione  prajuimituf. 

1 10.  Caihbet  iiv  arte  fua^credendum. 

111.  Plus  valet  oculams  teftis  unus  auam  auriti  decern.  ' 
T12.  Damnum  fine  injuria efle  poten. 

11^.  Par  in  parem  imperium  nbn  liabec. 

Necefljtas  vincit  legeim. 
1 1 4  Lex  n^inem  cogit  .ad  impofliblUa. 
1 1  5.  Turpe  impolHbile.  '  ' ;      *     -   ^  !  : 

•  116.  Fraus  &  dolus  n(*miiftt  debent  patrocii\ri^i. 

117.  Lex  certa  efto  poena  certa  & crinnim  idonca  ieaibuJ 

iiS.    Omnis  nova  conftiiutio  futurii  lemporibus  f^mi«ini 
imponeie  delx^t  ;  non  prd^uritis, 

1 19.  Career  non  fiipplicii  caula  led  cuftuJia:  cunftitutus. 

120.  Pnunn  non  debet  anteire  crimen.  *    '.*  .* 

121.  Omnis  indemiiatus  pro  innoxio  legibus  habetiir. 
til.  Dornimnt  aliquando  leges,  ttunquam  moriuniur. 
123.  Lex  nonconfilia  ruKi:i  ledatf^ns  apertos  reipicit. 

•  124:  Qui  aiiimo  peccaiidi  altquid  facu  v  idciur  pcvcafic  to 
mirio. 

!  25.  In  tavorem  viiae  libertatis  ^  inuocentia?  omnia  prac* 
fuinuntur. 

T 26.  Pejus  eft  judlcio  quam  per  vim  injuOe  facere. 
I  ^7   Receditnr  a  placitib  juris  potius  qu:im  delt<fla  rem*- 
neant  impniiira.  .  . 

128.  Omnia  honcfte  &  ordine  fiant. 

1 29.  Melius  ed     decern  noxii  evadant  quam  ut  unus  m- 
liocens  pereat.      "  •        *  " 

I  to  Nulla  unqnam  de  morte  hominis  cuii(f^acio  iongaefl 

I  ^i.  Jur^li  linn  reddimr  in  inviros.'*'         '  • 

I  3i.  Tii  civiUbus  volunras  pro  fa(5io  repurabirur. 

^  3  j  .li^  criminalibus  vqlunras  pro  facilo.non  teputabirar. 

•  •  *^  .  ,     ^  .1    .         - "  Inteitft 

t 
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Maxims,  ISc. 

1 34><  Interen  mpnblics  ut  judicia  debitae  executioiu  man" 
demur. 

135.  Executio  eft  executio  legis  fecundum ^udicium. 

136.  Mai  it  i  a  lupplet  aetatcm. 

137.  Qjii  fuspicioncm  petcati  inducit  peccau 

1 38.  Funofus  folo  furore  punitur. 

139.  Poena  ad  paucos  metus  ad  omnes  perveniat. 

140.  Probationes  dcbem  efle  evidemes  pexfpiguac  &  £uiles 
inr-llia:!. 

141.  Repellitur  a  fncramento  infamis. 

Q\ii  non  lint  in  cruinena  iuat  in  corpoj:ew 

142.  Nemo  efl  lupra  ieges. 

143.  FruRra  legis  auxilium  implarat  (|ui  lege^  ipias  iubr 
vertere  conatur. 

144.  Impius  &  crudelis  judicandus  qui  liberrati  non  favcp. 

145.  Afigli^i?  jura  in  ornni  cafu  libertati  dant  favorem. 

146.  Mitius  imporanti  melius  paretur. 

147.  Juri  non  en  confonum  ut  aliquis  accedonus  convinca- 
jiirantequHin  aliquis  de  f^J^^to  fu^rit  attiniRus. 

148.  Rex  non  poteit  futyHtum  reAicentem  onerai«.  impofi- 
fionibus.  ' 

'  49-  Q^iod  rex  contra  leges  jubet  pro  injufia  repuiabiwr. 
150.  Inter  arma  filent  leges. 

In  repuhlica  maxinie  iiint  confervanda  jura  beUi. 
151,.  Pvlomius  eit  quem  lee;es  non  agnof^anr 

Oinnibas  infra  regnum  moranubus  kgis  rem^diuia 

patet. 

153.  Exterus  noAl^ibet  terras  2  iiabec  res  fuas  &  yit^m  & 
llbercatem. 

154.  Par  in  parem  impcnum  non  habet. 

15$.  Netnint  in  ahum  plus  licet  quain  coficeQum  eil  legi« 
bus. 

X  56.  Protedtio  trahic  iubjec^tionem  ^  iubj«($Uo  protecfUo; 
jiern. 

157.  Lir;EAT«TIA    NATURAVl*    ^NTEA    NUI^LOft  LO.CO- 

HUM    LIMITF^  COFRCETITR. 

158  Virn  vi  repciiere.  licet  loodp  ii\xp\  moderamine  incul- 
pata?  tureiae. 

T  59.  Qtlid  iu  jus  ^  in  quo.  coi\(i^t  injuria  legis  eft  defit 
jaire. 

i{y>.  Si^mma  caruas  eft  facere  juftitiam  fingulis  &  omnibus 
omni  tempore. 

161.  Qiii  infcienter  iaefit  k  i enter  emendat 

162.  Inreieft  xeipublic«e  ut  bonis  bene  lit  ^ma,Le  malis  ik 
finim  cui<!^e. 

16  V  Qi*'  ^acit  per  alium  fecit  per  fe, 

164.  Ubi  ex  jure  pofitlvo  nlicnjus  s^t  nfis  res  conceditur  vol 
prohibetur  leges  AngUse  jus  ejus  gentis  in  judicio  refpiciunc 
ubi  ai5Uo  accre.vic. 

165.  Qun4 
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B65.  Quod  tn  fr.sha]um  ii^am^&d|iMjfbarkbii|kj^^ 
ris  poficivi  ratione  valebic. 

166.  ^^tod«||lMiio.iM4i  ffOdie'taBaa  impcm  ^nytA 
convalefcere.  ■  c    :    •  i'. 

167.  Rentm:fiinipii^tHl3ecdh'nvdMi^ 

168.  Qui  non  prohibetq«od  pprolMbeiai  ]idl«S  ogMmteifi' 
detur.  .  '  :i ' ' .  » • : 

169  Qttod  ^THHil^ftattm. eft  in.dias  agMMtdBi  o^tn 
JrmtdattnmnHdet. 


■  «  ■  4 

4  f 


'1 70.  Qpinon  obftat  Gimi  pnflit/iic#K9i4ecMi^    •  -i 

171.  0)11  iieiiymrieuma«bMiri^^  O 

172.  Omnes  in  defenfionem  Jtipopiigp^ v«m  hopM^qL » 
hUmi  oiyies-t^kietttiir.  '         '  -«  '  "I 

173.  MeMINEM    Oro&TET   LCGtBUS  ESaiL  ftilSftM^HIr 
Eftlt.  '  .      '  ,. 

.  Maxims  of  real  Prepay. 

174.  Heeredic^CQs  redla  linea  df  bej^c  defcondere  f^p' 11611 
Cendant.  /•  •  • . 

175.  Fofleffio  fratris  de  fgedo  fuppUci  facit.forqmn  d& 
hapredem.     '* "  '      *  '    » ' 

176.  J^feffrmn.  tcneracntup  aon  poteft /«K/«rr.    •*}  *-^* 

178.  Qui  idiituu  res  negUgemer  perdit,  aut  vi  vel  4q19  nial^ 
aufert,  ywai  amittic^,  *  '         '  j.  . .  •  ...  ■ 

'  179.  Aer,  ku(j<tu|ii«4^od«/K)fe 

com  muni  a 

181.  Ex  maleBcio  non  oritur  cnntra<^s 

i8«.  Nemo  proptrkratfrn  rti  iifa^-qi:^rat  invito  (Jniri^tfi* 

183.  Inrereft  reipublicas  ut  nec  quis  te  (ua  malp  t|^Qir« 

1.84.  Cujtts  tftidare  ejus  eft.d^ponec^.  .  /  -  ' 

185.  Ex  nudo  pacMo  non  oritur  a^io.  /  . 

i'86.  BiE  iikaieBcio.non  orltMr  ccmiradkis. 

187.  Dona  clandeftina  funt  feniper  fufplciofa. 

t8&  Tiradidt^  pa^afirnuii^r.:-  .  . 

189.  Vion  valet  padhim  de  re  mea  non  alienanda.  ,  , 

190.  Omnls  con^caAis  tiarpitudinis  legibiis  invifia** 
'   191 «  Quod  Beiijnmddiiiic  tadutii;  valet. 

192.  Pa(5la  vel  ex  naturae  &  fanguinls  vi  vel  ex  mutto 
fruau  vel  ex  au<%mtaie  &  |)ngfrtnptioae  legis  oUigM* 
-  193,  Pa^Sta  m^Hwca  vel  ucnoirqiieiigiutt  vd  neutrum.  ' 
»94.  In  t»fiitittioniQMl  1109  ia  |KBnam  liaves  fucccdir. 
^95.  Poena  ex  deltdio  dtsfuntfli  hams  teneri  non  dd»t. 
'19$.  Qui  fenfit  commodum  (entice  debet  &  onus* 

197. 
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197.  Neno  Judex  efle  da^t  in  pra^a  caula. 

198.  Poem  vd  xcmediom  ex  uicztmeiito  quod  prkis  ant 
uoa  loUk* 

Of  Religion..  .      ,  ,  y 

199.  Dies  Bocniniciis  noneff  Die^  juridici^^ 

aoo.  Qui  iemuat  GhriftQ  bpum  le^es  pro  Chrlda. 

aoi .  Nemo  militans  Deo  implicet  &  negotlis  lecul«ibu% 

aoi.  Qui  dat  pauperilm  Deo  dat. 

905.  SUMMA  KATIQ  EST  %pM  qUM  aBtlGSOKB  PACttl 

^4*  Ecdefiae  eccbfiflt  decimaslblvese  no^  diAtt.- 

Of  Morals^ 

10$.  (teiM  crimen  ebrietai  &  inccn^it  &  di^te^t. 

,ao6.  Omois  lafcivia  leglbus  vetii%.  ,^  , 

207.  Alea  Srganeo  res  turpidimae.  « 

:^8.  Res  ftulta  eft  nequidge  modus, 

209.  Principiis  oblifteitdnm, 

a  10.  Qui  boinis  Tins  pauperi&Bts  dat  leglbus  opitulamPi  ^ 
inalis  &  inertibus  fegetem  malorum  fbvet  &  legua  oppio- 
brium.  • 

ai'l,  Qpi  inerdbusdat  induftrios  nudat. 

^12.  Yeriras  a  quocunque  dicitur  aDeo  eft. 

^15.  Ektiema  i>ociu8  pau-^am  turpia  jfacm^. 

a  14.  Servile  en  expiladonis  crimeiL 

114.*  Sola  iimrq^BNTiA  libera. 

Of  Huibands. 

ai  S-  Qmuia  Uxprii  durante  conjugio  Marid  fi^uL 

310.  Uxor  et  Maritus  unum  in  lege.  ^ 

»X7,  'Maritus  in  deUAo  uzoris  tenetur. 

at 8.  Confenfus  non  concubitus  facu  mauiofiQTiiuml 

219.  Uxor  fub  poteftate  vIri. 

aao,  Chorta  ejus  quse  fub  poteftate  vlri  (ir  in  lege  ^Uau 

-  Of  Parents, 

aai.  Pater  eft  quem^fuiptUe  demonftrant. 

^2;.  Pareij^ciun  eft  Ujbez»salereetiam  uothos.. 

Cliiidren* 

223.  Nothns  null i us  eft  films. 

124.  Liberi  p«ireadbas  .qui  nc^queajit  yiiflum  tolerate  opitu* 
lantor. 


Maxims^. 
Servants.  ' ' 

41$,  Non  tenia  domino  in  ienros  licita. 

aa6.  Dominus  vel  can&m  forvi  v«l  Ecrfofiam  ir.culpato  d^ 
fendet  ;  edamubi  alii  nmfllcefet.^ 

%tj..  Adfais  (eryi  in  iis  ^uit^i^s  opera  ejus  commiuuter  adhi- 
bita  eft  zBsxs  doqaini  habenir.  .  * 

>i8.  In  civilibus  hiiniAeriam  excufjat  in  crlminaliba^  u^u 
Item.   

2^9.  Injuria  (^i  dominum  per dngh  ' 

Of- the  Interpretation  of  Staiurcs,  ' 

230.  GontemDoranea  expofitio  fcft  op^a. 

*3X.  Malcdicta  expoAtio  qa^  texuim  comimpit. 
-    »3a.  Lex  beneftciUis  fei  |con(ithile  r^medium  prrtRar. 

*33-  Qiii^cunque  infra  fiitionem  Icgis  invenimitur  intra  i|h 
urn  legem  efle  judicanmr. 

234.  Gonfimuitio  eft  pofletfionis  Jure  defe^livae  per  cos  quo- 
mm  jus  eft  mtihabitio.  ;  '  *^ 

235.  Generale  dic5lum  genecaliter  efl  intelligendum. 

236.  Abfoluta  fententia  expofitord  non  indiget. 
■237.  Optima  tmerpres  legum  confuctudo. 

238.  Ubi  lex  eft  fpeciaUs  et  r^iio  ejus  generalis  ge^eralitc^ 
aft  accipienda.  .  ' 

*39-  Leges  pofteriores  priores  abroganr. 
240.  Reiervatio  ut  et  proteilatio  non  Tacit  jus  fed  tuetur. 

Of  Deeds. 

*4»-  Verba  fortius  accipiui^nir  contca  proferentem. 
^242.  Ubi  duo  pugnamia  in  ciiarta  concurrunt  prius  nn^ 

243.  Benigne  faciendae  funt  Interpretailones  chartanun  ui 
res  magis  vateac  quam  peceat.  * 

244.  Nimta certitude  certitudlnem  ipfam  deftniit. 

245.  HulHus  charta  Icgibus  poteft  derogarc. 

246.  Verba  legis  non.  ex  ynlgari  Terifn  ex  legis  fenfu,  ne- 
que  laxam  et  precariam  fed  certam  et  legibus  prai&utam  in- 
terpfetationem  l«qu^run^ 

*47.  Lex  noftra  tieminem  abfentem  damnat. 

*4^.  Ambigutcas  verborum  latens  verificatione  fa<5U  wl- 
litur. 

^9.  Ambiguitas  verborum  patens  nulla  verificatione  exclu* 
oitur. 


Of  Wills. 

250.  Teflamenca  propter  inopiam  confiUi  ad  mentem  ieftt*  • 
IMlii  intfirpietanda  etfi  verba  (ukmnia  defmt. 
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2^1.  Si  duo  in  te&imento  ..ptignflnria  axperieocnr  ulumum 

«ft  rarum. 

252.  Ti^tooentttn^  niii  po^  ^fi^tem  teftatoffis  vin)^  aon  hat 

bet. 

^53-  y^f  foSulGris  leyoCaupnem  r^f^anun  «ft  ie&uncn« 

nun,  '      '  ■  • 

. » .  ^     *  »  ^ 

Rules  commoa  to  Wills  and  Deeds* 

254  V^rim,  gcacmlii^  rcftpilg»»tfur  ad  habiiiiatem  ret  rel 

peribnse. 

255.  Verba  i^lf^ta  i4  m;ixi{iie  operantur  ut  inefle  vide^tar. 

256.  Intentio  legitimf  co^ita  tt  Ugibus  cqi|(entasuta  maxir 
aii  habenda.  ^ 

257.  Donatio  quaelibec  ex  vi  legis  fqitituc  afifeifhun. 
2$8.  liiondat  qui  foptral^ges  4at, 

Rules  concerning  public  Rights  xronconing 

with  private, 

259.  NecefRtas  publica  mnjor  efl  quam  privata. 

260.  ^^do  jus  regium  et  fubditi  concurrunt  jus  regluui 
jrsefenMF. 

Other  general  Maxims  and  Ruleis^ 

261.  T^  j-  inter  alios  a(51a  alteri  nocere  non  debet. 

262.  Dignus  mcrcede  operarius. 

263.  Periculofum  eft  res  novas  et  innfitatas  induccre* 

264.  Pius  peccat  au<fior  quam  per  qucm  agitur. 

265  P  >ne(IjQ  cQfitra  omnes  valet  praeter  eum  cui  jus  fit 
policiiionis. 

266.  Brohibetur  ne  quis  faciat  in  fuo  quod  nocere  poflet 

aiu.i. 

267.  Panis  cigentium  yita  pauperum  et  quidefraudat  eos  vir 

(aniEn'inis. 

26 5.  Nunquam  rpcurritur  ad  extraordinarium  ubi  valet  or* 
llinarium. 

269   Lex  fpe(^at  nature?*  ordinem 

270.  Quod  remedio  deftituitur  ipfa  re  valet  H  culpa  a^- 
fit. 

^71.  Debitum  feqnitur  perfonam. 
272.  Qii!  prior  in  tempore  potior  in  jure. 
*a73.  Cuius  eft  folum  ejus  eft  ufque  ad  caelum. 
274.  Infantes  de  damno  praeftare  tenentur ;  de  poena  non 
Item. 

27$.  Monmiiior  eft  proditio  legis  quam  rcgcm  velle  per- 

276.  Majus 


277.  Gertum  eft  ^od  certum  rrddi  poteft. 

a7#.  AcQ«(Ibi«uni  qda  diicti  fed  ftquitur  funm  priacip^e. 

279«  (^aedam  in  majiu  imdim  viuandimi  pennittct  lai 

280.  Multa  non  vetat  lex  <nut  tamen  tadce  4aninat. 
a8i.  MvUta  noi|  legibus  hyouuiMi  ie4  foco  di¥iao  pevQ» 


282*  Omnia  DiO|7«ftfy  hominibus  afifia,  reipublicas 
fnvatb/ij[^  et'  <iiwiwi<fa  pveba»t'lege$-:  Br-pw  fUw  euifut 
impoaunt. 

284,  ^U)d  femd  placult  in  deAionibna  ampUm  dl^laooa 

289.  Ubi  fiiAom  tmllmftiW  fqida  naUa^ 
286.  Terra  tranCit  cum  omere* 

^7.  Nemo  fbivftam  kabec  aifi  fax.  , 
288.  Pneicriprio  non  damx  in  hcaia  fttoonm  atfi  per  leoort 
dam. 

28a.  Non  impe4|tclaQfitla.  demg  ,  ^ria^omiilBs  d^eadem 
pprmite  res  diflolvanmr  a  quibus  conftituumur. 

290.  Perfbna  conjui^dla  ^equipatatur  intereffi  pro^^. 

291.  Ubi  duo  jura  concucmnit  tneadem  perfonA  Stfemcft 
ae  it  eflet  in  diyanu^ 

292.  In  jute  non  lemota  caufii  led  pro^scima  {peAatar. 

293.  Pbtiua  eft  privatt^nw  incoinmodusDi  quam  pioblkM 
malum. 

294.  Quilibet  renunciajre  potrft  jun  pro  fc  introdnA>. 

295.  Solus  Deus  h8erede$  tadt  non  homo. 
29^..  Modiis  et  convenda  vincont  legem. 

Bouks  Corporate. 

297.  Collegium  feu  corpus  corpcuamm  nifi  regiis  conPitn- 

tionibus  non  poteft  exiHere.  • 
29b.  Rex  nil  dat  niit  per  rccordum. 

399.  Corpus  corpnrarum  non  iiabet  h^eredes  neque  exci.u- 
lores  neque  mori  pou  11. 

300.  Si  quid  univcrfitati  dcbetur  finguli^  non  dcimur,  ne- 
que quod  debet  univerfitr.s  (inguli  debenr. 

301 .  Sodales  le^em  qiiam  voiem,  djoin  ne  quid  ex  pubiun 
lege  Lorrumpant  fibi  ferupto. 

302.  Corpus  corporerum  ex  uno  poteR  cfmnDere. 

30?.  Corjfus  corporatum  neque  in  lite  lilti  ncquc  utlnran,  « 
neque  n  II I  iOrMii' ere,  neque  atfincluni  paii,  attoinatum 
cere,  neaue  c:.cgntuiunicari  pot  eft. 

304.  Kex  ikfjn  poteft  cunjunCiiin  unere  cum  alio. 

305.  R«i' 
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5^5.  Rex  nefjtieHblvtt  ^mna  in  Icge^  aMptt- MOipit* 
306.  I^ex  lege  cadere  non  poteil. 

«  «  • 

»        '      '     •  '  /        .  .  /  .  .  #    1  .    '   .  .  •  ■ 

507.  ^n^^  e(l,,(yii  ^qpt^r  cMeAum  letaftis  pro  fi;  &ii  ne- 
queat.  *'    *  . 

308.  GontraAus  iniantis  invalidus  fi  jn  damnnm  litt  Ipec* 


Of  the  ChurclL 

309.  Fcdefia  fcmper  in  regis  ett  tutcla. 

310.  Qiii  aitari  ferviiuu  ab  alrari  vivanr. 

311.  Nemo  p  )tefl  cpifcopo  mandare  pryeter  rccrem. 

312.  -  Ubi  reinediuin  in  fnn)  reculari  ejus  rei  jurifdicfTio  cu- 
rils  ^ec^J|A^il)^^.  t^^ituGU  ii^uu^,  xdCi  fervato  jurt  eccl^fise  ipfis 
verbis. 

313.  Mcltorem  condltlonem  eccW^  f^2B  facere  pa^ftjH»- 

Other  general  and  particular  Maxims. 

ft  4.  Ubi  non  eft  lex  tbi  non  eft  mn%reffio. 

315.  Jam  fnnguinis  nallo  jure  civiU  dirimt  poflUnt. 

Uxor  in  maiid  pocieftBtc  cum  fit  nan  obnozla  eft  m 
caufis  reams  minorlbus  j  altter  in  majorabui  pnxiiticine  et  boK 

317.  Jarata  debet  eflo  onmi  exoepdone  major. 
.  ^rft.  Mi^xiiMa  licita.  ibttbm  imerp(vrka(ic»Mink  n^ij^uat  1 
fed  illicita  l^tam  et  extenfivam. 

319.  Pamm  proHcit  icire  qaidifiaii  4ebai.(i;noA  oogiurfcas. 
qua  modo  fit  faciendom.  '•••««.. 

320.  iQui  omne  dkit  nibil  txeludil* 
Exceptio  ptobatvegulam. 

'3ft.  Kemo  concfa  faAun'iiaiiBi  veoiiejpoteft* '    ;  . 

323.  DeriYativa  poteflas  eft  ejufilem  janfdi(5lioni<fr  cti9>  pd^ 
initiva;  -  :  .  -  • 

324.  Quod  fieri  ^vetatur  ex  dtreAo*  vetatur  etiMi^  obr 

326.  Ganla  puolica  vicarium  non  fccipit. 

327.  Refpondeat  iiiperior. 

328.  Caveat  amptor ;  ^vaat  venditor. 

329.  Non  eft  deleganda  reipublicae  cnsa  ptrfeiub  non  idoe 
noa. 


'  Maxims,  t^c. 

330.  Bx  dilttwnitate  iwporiy  omm  pimtamwitarkikmm 

3JI'  ius  accieibeiidi  inter  niercatora  locnm  noniiabK. 
332.  Ttic  aocrefcendi  pwifisttur  oiieribiit. 

353.  DldflTATEt  %ZX  DAT»  VlftTVS  C01IIt«VAT» 

.  334.  Dignhas  fupponit  offiqum 
Wis. 

Cuftom. 

335.  Conluetudo  ef!  bonus  ratinnnbiHs  enrus  ct  cjaeauza 
loci  alicujus  uCu^  cui  m^moria  hominis  non  currat  in  comra- 
num. 

3^6.  Co^r^etucio  tortus  Angltas  dl  lex  totius  An^ixcom- 

ipunis. 

337.  Conluctudo  aon  praejudicat  Y^^T^rf- 

338.  G>nfuetudo  alicujus  loci  lex  eft  ejus  loci  j  icgt  cam- 
muni  fpecie  diverfa  fed  nnn  in  genere  contraria. 

339.  Colli  act  udo  maneriorum  domini  volunrarem  r'^t. 

340.  Confuetudo  neque  injuria  oriri  neque  toiii  pjtei^. 

341.  CoNSutTUDO  popow  Ang;^,icani  et  coMMcms 

LEX  LIP  F.  R  T  AS. 

^42.  Libcrras  eft  cum  quifqne  c^iiod  velir  faciat  nif«do  fcr 

cuiKiiim  leges^  botias,  ^Qmimmi  canj^njk  ^.f^^H^  fr^^muut 

aPalas.  ' 

343  Noiumus  U-ges  Angiis  mutaci  qu2  inicii^ue  uiiuue 
funt  atque  approbatae. 

344.  Mnjiis      deli(51um  feipfum  inrerficere  quam  aUltfB* 

345.  Libert  as  niiUo  prerio  penfabilis. 

344  Miauna  pcena  corporalis  eil  major  quayis  p$pna  pec^- 

11  i  aria. 

J 47.  Volenri  non  injuria. 

348   Pi  rata  communis  omnium  hoftis. 

349.  \'cTba  honiicidium  non  excufanr. 

350.  Verba  rpinere  prolata  panifR  curat  lex. 

3^1.  Geueralis  gratia  prodiiionem  ei  hoHiicidium  noa  ez- 
cipit  poena. 

3^2.  Lex  orbis,  infams>  et  paupeubus,  pro  tutors. 

patente  eft.  * 

31;  3.  HcTreditas  ex  dimidio  rnnguine  nnn  datur. 

354,  Cufiofi  corporis  cujufque  inianiis  eft  \%  cfto  ad^iMB 
hnpredirns  ncqueat  per  venire. 

35<).  In  prcelenria  mnjoris  ccftat  ^x>Hilas  minori*;, 
356.  Onine  jus  et  omnis  a<JUo  injuharum  tempore  fiwa 
et  circu!Tif(  ripta  funr. 

3<^7.  Radix  £T   veiltex  iMPtaii   tx  OEEpuNTicy 

CONSENSU. 
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358.  Quoties  aliquid  dubitat^r  vel male  eft,  ad  priiictpia'ftf' 

cnrrendum. 

3$9  Q}^  beneficium  lepi  coctta  ordinem  qaserit  paras  ma- 
niuaflerto,  .  * 

360  Qui  idteram  tncit&t  tut  in  eodem  ikhem  gexnre  SB^e 
lit  incuiandiis.       .  . 

361.  Hctuaf  tcttCRir  feiplinii  iKCU&rc 

_     :       Of  Equity. 

^  362.  JEquitas  ex  lege  gcnenditer  lata  aliquid  excipit. 

363.  iGquitas  fequitur  legem*  .  -         >  ;  - 

364.  Prans  aequitati  prsejudica^. 

365.  ^6d  fieri  debuit  pro  fa(flo  ceniemr.  , 

366.  Wndcnti  periculo  fuQc^urr^iiduni  nequaoriri  poflit  in> 
joiia.  "  ' 

367.  Qiiod  confcientia  vult  iibi  lex  deficit  sequttas.cogit. 

368.  i^uicas  nunquam  contravenit  legi. 

369.  i^uitas  non  medctur  defeAu  eoruip  quae  jurt  pofitWa 
tequifita  alinm. 

370.  GuTpia  vel  poena  ex  arquitate  non  intenditur. 

371.  Qui  sequitatem  petit  sequitatem  faciat. 

37a.  iEquttas  uxoribus,  Uberis,  creditoribus  maxime  L- 

373.  iEquitas  rem  ipikin  intuctur  de  forma  et  circumllau- 
tiis  minus  anxia.  *    ♦      :  . 

374.  /Equitas  vult  fpoliatos,  vel  deceptui,,  vel  lapfos  ante 
omnia  reftimi, 

375.  ifujuitas  non  vaga  atque  incerta  eli  led  le^minDS  ha- 
bet  atque  Umires  praefinitos. 

376.  iEquitas  nun  vult  res  novas  atque  inu&atas  indu- 
cere.  •         •  '     '  ' 

377.  Ubi  lex  communis  et  cpq  lita^  in  eadem  re  verfantur 
aiquitaS  alia  via  agit  fed  i\on  a! iter  lentit. 

378.  .^iquiras  eft  quafi  ^qualitas.  •  '  ' 

379.  i^^|uitas  n  ui  tacit  jus  Ifd  j.iri  auxiliatur. 

'  380.  i^^uitas  vult  omnibus  modis  ad  veritatem  perve- 
mre,    "   ^ 

581.  SupprefHo  fa<5ii  tollit  sequuatem. 
*:382.  >*Eqai'a5  fu^>etvacua' odit.-       .  -  i 

3S  V  /Eijuitas  nil  ftatuit  nifi  in  partes. 

3*^4  i5i)quitas  ignorantiae  opitulatur  bfcitantia?  noniteip. 

385.  ^quitas  in  paribus  caufi?  paria  jura  dcfidcnif. 

3S6.  i^uitas  rei  oppignaratcp  redemptionibus  iaver. 

387.  yEquitas  non  fmct  euro  qui  jus  verum  tenuit  extffmum 
jus  perfcqui.  *  m 

388.  .^quicas  non  finit  ttt  tandem  rem  duplici  via  fimul 
perfe^juatur. 

389.  Omnia 


Maxinas,  <^cl 
^  •      •  •  • 

359.  Ofnfki'a  praefoiniintur  in  odiaxn  fpoJiamns. 
3po.  iEquitas  in  euxn  qui  vuk  famino  Jure  u^ere 
jus  imcndit. 

J91 ,  i^ultas  non  fupitlet^iqa       inmiao  oatetittfle  fo^ 

film-  ^ 

392.  .^quitasAon  tenetur  g^i^^oze  iibi-ao^^^aDdoiffil- 
ims  ▼indice. 

3^3.  iEquitat  juril3iAioii^,j(^«^oci&n^^^ 

394.  Nil  ihiqaiiis  qttafh*  eft^fttehi  ainiis  inceifdert.  * 

395.  MeLIUI  B9T  JUS    Q^t^IClKHt  l^^S  IllCIt* 

396.  Dtciri  <^7AM  rALLB^|i^B  EST*' T tfir  1  (TsV 

397.  .fiquitaa  nemioeni  pi^r^'tmni  anjnHa jdterf^ 


Xii  Pleas  and  InJiiSlnientk'.**"^' 


39^5.  Plat ironim  alia  dilat^ria  alia  pcrernproria. 

3fr9.  In  capitalibus  quid,  quoiiiodo,  quando,   ubi,  a  qf*o 
faf^ium,  cum  *.ircum (Lint lis  follcnibus,  deb<^r  cxp>ni. 

400  In  ca|piuiibusiui}iai  geaeralu  .qMj^ia  ^lup . fac^j><^ 
tis  grad'i5.  .  ,       ^  -  j:  '  •  . 

401.  Placi turn  nemo  cafiahit  nifi  melius  dnndo: 

402.  Qjii  ordinc  ulrrriora  admitrit  prajccdentia  affirmal.  * 

403.  L  tlagJtus  non  pore ff  pl;ici tare. 

404.  Duplex  placitum  non  admirrlnir.         :  ... 

405.  Lbi  lex  cogir  aliqucm  oHex^erf,.c^u£^uii;&ea:iIe  eft 
quod  caufa  fit  juAa  atqiie  legirima.  ;,,ti  . 

406.  Circuitus  in. lege  odi  >rqs.  .    ;  r;.:i;;p. 

407.  Qui  non  vult  intrlligi  debet  negli^         «  i-  - 

408.  Qui  caufa  deccdit  cauia  cadit.      ...  ^  ♦ 

409.  Qiii  tempus  prxtermitiit  caufam  perdit. 
4i(>.  PJacitum  meiiiiax  non  eft  piaciuun.  ,  ^ ^ 

411.  Ur  n?  quid  /uxs^f  cavendui^.;  ^  ut^.ng  f^i^  d^cienl 
Juph  cavcndurn.  ,.    .   .    -      ,  f;, 

412.  Snperflua  obftant ;  defevTuva  pcrimunr. 

415.  PLivitum  debet  elTc  verum,  fufficiens,  cerrtitn,  fini'* 
pi  ex,  er  />rtn7  congruens,  et  prsecedentibus  conftans  ct  oiJh 
ncm  rpec^'lans.  ^  ;  -  •  -   '  • 

414.  Placicum  aiErmativum  Cne  oe^iv^  exiiuxtij^ 

41$.  Placita  negathra  duo  exirum  non  foci<iflit. 

410.  l^acita  debent,  iintc  concludere.      .    *  .  v 

417.  Piacita  cx,  .dire«4>.c5e  debeat  st-ui\  por  iedftifticiett 
fupponere.  »  .  . 

41 5.  Ilabendum  in  cliarta  vel  auget  vel  reflriagit  ifid 
novum  inducir.  '  •  \       •    **  T  . 

419.  Claufula  gcneralis  de  refiduo  non  ea  compWtof 
qua  non  ejufdcm  fint  generis  cum  iis  quae  fpeciatim  di(fk  &• 
crant. 

Of 
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,    Ot  .AcUoiUDf  Sla/ida*  on.  the.,Cai)&< 


410.  InnimdQtmfattR'VQripajptrieadU 

ion  cfTent.  . ,         .  - 

4M.  *Ubl  dao-fenTas  ocGaamatmhiori  fiandunr. 

Qiain.  "  ,  ^ 

413.  Debet  eflle  vel  alifOod  fpeciale. damnum  imieTg^'^^l 
£drem  aliqttod  gfavamea  quqd^  nocfle  {m)$i  ,«c  yic}evur  jvo^ 
babiUcer  nocituranw 


42  RnifenfMi6  tft  fiMlu*^  ftquimf  fetfynmi  ex  tdVt  «l 
mnpoQi'fiiliimtfiiufi  cjOHiuis^ni  awftwitaie  Igyi* 

4^6.  Modus  debet  eUe  oertus  rationabilis  et  peranti^iis. 
'  isfi  f/M»  dt  adtt^dcKummb  mm  valet. 

Other  Max liiiS  of  ci\^il  and  crimirial  Jufiicc, 
^  H  '  Oixftir  and  Policy.   • "  ^ 

428.  Crirnr^r.  crrr.ia  ex  fe  nata  viriat. 

4^.9.  In  civ i:i bus  proxlma  et  dlre(5bi  pracilare  quis  tenemri 

criminalib'""  "'^iim  coTtfc^uentia.  [ 

430.  !v^em  >  bi-i  pvinicur  pro  eodcm  deli^o.  ^ 
'^431.  Nejuo  bis  i-a  p^rifnjum,  venict  pro  ^odem  delu^o- 
432.  Crimen  ex  poft  fa(}lo  n6n  diluitur. 
433   In  .c^itf|lilji\s  niii)(>r  .^ft.  pcena  cogitationls  manireiT* 
^juam  c'>i:  Atus  ex  at?^u  dire(51o ;   ct  minor  con:i*us  quam  pa- 
facinyris  :  Ut  fit  poeijirentiae  locus.    Sed  in  ptodition^ 
la  terrorem  aliicr  ftatuti^m  crt.^  V,  .',.*'. 

Gruciarus  Icgibus  iiwif?.  '   \  *  * 

*         Particeps  cri:r  *Tr  /nan  ert  aiidiendus. 
436.  In  pari  derKRo>(K>tior,^()  conditio  defendenris.. 
4|7.  Nerpo  prcKetutxv'yel  in  jurpita  poni  vel  feiiefchailas  nfja# 
icrii  e(1c debet  propter  dignitatem. 

438.  Heneiichim  clerical^.pnnnibus  patet  abl  poma  .capitals 
fiatnto  inducitur  m(i  9x  •ex'pFelllrtonatur. 

439.  Nemo  out  ilon  tn  ciericus  beigieiiciuni  clericale  habebU 

440.  Mi^tas  quern  agnolcum  !e^  in  di^cufadoiiem  cfimmiv 
tft  talis  qui  ^adere  poiSt  in  confbntem  vtiHtm. 

44.1.  Fama  eft  conftans  Virorum  tionofuiti  de  te  aliqua 
opinio. 

442.  Ubi  lex  eft  fpecialis  et  ratio  ejus  gtnttsXh  generaliter 
eft  acci«eiida.  * 

443.  CefTanDe 
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Maxinis, 

443.  C>irante  c«ufii  cefTat  eire(fhis. 

444.  Uimrc|aifqi^epade(jiilHti«pablkstcii^^ 

445.  QjfltMVfft    AtlX^UIO  BX  SB  XOH  ftIT  UAVVU  T4- 
MEN   ST  MALI  SIT  MIMPLf  HOV  eST  rACItH&VM. 

446.  JuAIStairtVtTI  d>t»A  Btr  ROllOILAltlQM  ^#fD« 
DAM  HON  MBBCBKABtViC. 

447.  Qui  exttd  caufam  divagatur  calamniando,  pmnr. 

448.  Commufiiter'unam  <*ifictiim     rxcu&tid  itohii. 

449.  Spoliams  debet  ante  omfiia  reftkoi. 

450.  Sdmmnm  juS  fumnia  tfijtina< 
45T .  Apices  juris  aon  fttat  jun. 

452.  Parfcientia  pares  oontrahentes  htk. 

455.  Rex  non  poteft  inY|tttm  mem  ftgao  depeUeie. 
454.  Nsitfd  iDbiitBirs  ^itbucvm  mvhus  ikbositvm 

POTEST  RECUSARE. 

4^5.  Ubi  fubftitu  i  %  i  c n rius  poteil  iion  eft  cogcnditf  qos  jd 
iiifalhtiiendain  fed  fi  fubHimere  velic  inveniac  ickHMOm. 

456.  Fcmuiiie  at  tnfinutbat  per  Ticarium  mnkiB  mmienlni 
licet  iun^< 

4$7-  Miiufleriassciphntt  vicariam  fed  hod  ittm  plcrtfie 

judtciaria. 

458.  A(5ltis  judictarius  forahi  non  jadtce  iiritas  babetari 
de  mimfleriali  avtem  a  quocunmie  provenit;  racum  cRo. 
4 $9'  Quaecunque  lex  vuii  neri  non  nilt  fruftra  fieri. 
460.  A(5)ionum  genera  maxime  fiiat  ferVanda^ 
.461.  Infinitum  in  jure  reprohatUr. 

462.  Excefllis  in  le  qiialibet  jure  reprot>atur  comfltiuni. 

463.  Quiquid  comra  boiias  morcfs  &cit  jure  coaimuni  vf** 
titum. 

464.  tJbt  vetat  quid  lex  neque  pdsoam  fiatuU  pttaa  ia^i^ 
tretione  Judicts  eft. 

46$.  Nil  tarn  proprtuth  impe/ii  ^  libftrtatts  quam  le^boi 

vivere. , 

466.  l*Tulta  poena  capitis  liolla  miae  hominem  remte  ^ 
deftruat  efle  poteft  nift  lenbus  prMntta. 

467.  Non  crimen ' per  te  hequcf  privatum  daftitroto  (bd  paWi" 
cum  malum  leges  rpc<5!am.  , 

468.  Venia  non  poteft  ant6  venire  delicfbtm.       '  . 

469.  Excambium  non  poteft  efle  tenim  diverfe  quallttfit| 
neque  excambjuni.  inter  tre&  partes  damr. 

470.  Satis(a0(5lio  non  fit  de  minor!. 

471.  Venia  priyatim  la^ft  non  fiimcit  legibus. 

472.  Non  eft  dives  rex  ubi  fabditi  pauperes^ 

473.  Fiat  justitia  bttat  calum. 

474.  Verba  inteUlgenda  fecundum  fufa^eAani  ihaierieni. 
475  Q^^^  in  partes  dtvldi  nequeuni  (olida  a  luigqlisjisc 

ftaiuut. 

476.  Utile  per  inutile  non  vitiatui', 

4*7  7.  Reinoto  impedimento  emergit  a<5tio« 
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Maxims^  ISc. 

479.  AdmtviiteM  jurilitlu£iioncn&  aan  babet  fuper  ut  qua 
commuiri  lege  dlrimunuir. 

480.  Garia  ecctefittitiea  kcua  ittJbec  fiiper  lis  quft  juris 
^Mit  commttnis. 

481.  .^Squum    boimHi  eft  lex  le|;pin. 

48;^.  Ailc^rarpUMi  debaft  quod  pedbstum  tton  rrievat. 
485.  Gottfeteocui  kf^  vwiquam  cofttrtiveait.* 

484.  Im  bomiiiis  boa  impiec  jaftitiam  Dei. 

485.  Epbemeris  annua  pars  legis  AngUcaaie. 

486.  Uaiverfus  CMtina^in  lege  dies  unus. 

487.  In  lege  omnia  femper  in  praefenti  ftare  cenfentur* 

488.  Benedida  eft  txpoudo  quaado  iws  i«diiilitnr  a  deflnic« 
tioaie. 

489.  BeneRcium  non  datur  aifi  officii  caufa. 

490.  B6nignc  faciendse  iunc  imerpmtationes  ut  res  magis 
^aleat  qtiam  pereat,  ec  ut  Yokwr  repugnantia  e(  fupervacaa. 

491 .  Bonum  necefiartum  extra  Mraunoe  neceflicatis  aoo  eft 
bonum. 

492.  Cefla  regnare  ii  non  vis  jndicaie. 

Of  Chancery. 

493.  Curin  Cnncellaria  non  nifi  pnrlidinento  Tubdlta. 

494.  Curia  Cancellaria  connrudtibus  in  plenum  redigendis 
iavet. 

495.  i^uiras  nomine  pOBnse  conftitutis  remedium  ex  aquo 
ct  bono  prasftnt. 

496.  .^.quiras  C'.iriie  Cancellnriaj  quaTi  fiiia  confcienti^  cb- 
temperat  iecimdum  regulas  curiae. 

497.  i^^quiras  pars  le^is  Angliie. 

498.  i^yquitas  erroribus  medetur. 

499.  i^x^uiras  calibiis  mcdciur. 

500.  i^x:juitas  dirfetfius  Aipplet. 

501.  iEquitas  nunquam  liti  auciUatur  ubi  r^medium  poteft 
dare. 

502.  ^.quiras  vult  donum  quod  akeri  obfit  ex  cauia  cC^ue 
favorabii  i  ciFe  ac  id  quod  auferr. 

503.  i4iqiiita.5  opitularnr  ubi  penfationi  damni  locus  eil. 

504.  In  mnxima  p^ircntia  minima  Ikcntin. 

505.  Qiiilibec  ex  virtuie  fua  non  imbecilUtate  adveriarii 
debet  vlncere.  ^  ' 

506.  Ex  nuda  fubmiffione  non  oHtur  a(f\io. 

Other  General  Maxims. 

507.  Elemofynse  ad  mentem  donatoris  pr^cipue  fervandae. 

508.  Clerici  non  ponantur  in  officio  fecuiari. 

500.  Cosnmunis  error  facii  jus.  , 
■  c  GonOLtio 


Maxims,  (Sc. 

510.  Conditio  ex  pane  extin^  ex  foto  extingalmr. 

Conditio  ad  libemm  lenentiim  anfeiendam  noil  aC 
•X  &Ro  ptacitari  debet. 

5»a.  (Sonditlones  pnecedefttes  KriAe  inteipreunte  fed  noa 
ita  de  (ubfeauentibiis. 

513.  Conicientia  legalis  ex  lege  fundatitr. 

514:.  Gonfenibs  eft  voluntas  imitiiim  ad  qaoa  tea  pemaet 
et  in  crimlfialibiif  filestnim  prasfastit  coadenfan 
pnefumit  $  in  civilibos  nomranqittln  vel  abfentii  ^  obi  ejus 
mtereft  ettam  ifnorancia. 

515.  Confentire  matrhnoihio  Hon  poffiint  infira  annos  na- 
biletf. 

$16.  ConftmAio  ad  principia  itfetar 

517.  Gonftrudio  ad  cauiam  fefertur. 

518.  Gonftnu5tio  eft  fecnndnm  cqualitatem  ranonb. 
5 1 9;  Gonfttuiflio  eft  iecondnm  «eqottatem. 

520.  Coniuetudo  fanel  leprobata  non  poceft  tndncL 
5^1 .  Incertntn  ex  tnoerto  pend^  lege  reprobatui'. 
52a.  Gontradlus  ad  mentem  partium  verbis  notatam  ineli* 
gemitis. 

523.  Corpus  humannm  non  recifMt  asftimationen, 

524.  Gui  licet  quod  manis  non  debet  quod  minus  eft  non 
licere. 

5  2  > .  Qiiod  dubitaa  ne  feceris* 
525^,  t^rnnfus  tolllt  intFationem. 

526.  Dedgnatio  unius  eft  exdutio  alteriut* 

527.  Expreftitm  Incit  ceflare  tacitum. 

528.  PateSuRio  rei  trahit  ad  ie  reniedtnin. 

529.  Deficiente  uno  non  poteft  efle  hates. 

$30.  Difpenibtio  eft  malt  prohibiti  provida  relaxatio  noli* 
tate  communi  penlata. 

531.  Difttngiienda  (unt  tempora* 

532.  Dolofus  ver(atur  in  univeifalibus. 

533.  Dona  dandeftina  (iint  femper  fufptctofii. 

534.  Donatio  Princi  pis  inceUigitur  line  prasjudicto  lenu. 

535.  Enuitas  naturam  rei  non  mutat. 
$36.  iEquitay  libetatiom  &  feizinae  favet. 

537.  Expreffio  tUorum  cpise  laclte  iniiint  nihil  operanir. 

538.  Feodum  (Implex  ex  feodo  fimpHci  pendere  non  poteC. 
5  39.  Scire  proprie  eft  rem  ratione  &  per  canfam  cognmceir. 
540.  FidUo  ceoet  veritatt. 

'541.  Filiatio  non  poteft  probari. 
54a.  Flumina  &  portus  publica  lunt. 

543.  Paicenarii  fortunam  facinnt  judicem. 

544.  Fraus  eft  celare  fraudem. 

545.  Fraftm  expeifbtur  cujus  efte(ftus  nuUus  leqniinr. 
<46.  Libettatis  eft  fui  quemquc  juris  damitiendi  ac  rcdneali 

efle  dominum. 
^47 •  Uanes  eft  eadem  p«rlana  ctun  anteceflbre. 
I  548.  Doostio 
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I  Maxims,  iSc. 

Donatio  ex  clwna  non  fit  ei  <pu  non  eft  pars  chartas 
per  leouuiere. 
549.  Hseredi  fiivetur. 
J50.  Qui  non  peocAvit  poenam  non  feret. 
$51.  Qui  teftamenti  ex  pone  benefidom  vult  univerlQ  afTen- 
liitienefttr. 

$$2.  Ignorantia  juris  liii  non  praEjudicac  juri. 
553*   ^nonuitia  &fH  excufitf, 

554..  Simplidtas  eft  legibus  arnica  ^  vis  &  fraus  invififlima; 
nmia  fobtilhas  fnfpeda. 

555.  Incena  pvo  nullis  habentu. 

556.  Incidtntia  lei  tadte  fequunnir. 

$57.  Indtrile  eft  nifi  tota  fentemia  perfpecfk  de  aliqua  parte 
ju(&care, 

558.  In  tefiamentis  ratio  tacita  non  debet  con/iderari. 

559.  Durum  eft  per  divinationem  a  verbis  recedere. 

S^*  Judicum  el^  iis  qiUK  pro  religione  &ciant  favere  et(i 
veda  de(int. 

S6t.  Judices  recenrer  &:  fubtiliter  cxcogitatis  minime  fa- 
fent  contra  communem  legem. 

562.  Jura  ecclefiaftica  uint  limitata. 

563.  Jura  naturae  funt  immutabilia. 

564.  Summa  charitas  eft  facere  juilitiam  fingulis  &  omnt 
'  Itmpore  quando  eft  necefle. 

J    565.  juftitia  liberalitati  prior. 

566.  Jus  accrefcendi  inter  naercatorei  locum  non  habet. 
5^7-  R^ex  eft  mifta  pci  fana. 

565.  Fundi  non  debent  inalienabiles  efle. 

5^-  Lex  neminem  cogit  oftendere  quod  nefcire  praefumitur. 
I    570.  Perpetuitatibus  lex  obfiftit. 

i  571*  Lex  minori  per  jus  quam  major!  per  injuriam  potius 
I  few. 

I    57*-  Fra(5^ionem  diei  non  reel  pit  lex. 

S73'  Lex  contra  id  qaod  pra-'iaiait  probationtin  nyn  re- 

574.  Lex  vult  potius  malum  quam  inconveniens. 

575.  Linea  reaa  fern  per  praefertur  traniverfe.. 

576.  Malum  quo  communius  eo  pejus. 

577.  Error  placitandi  aequitatem  non  tollit. 

;  578.  Moneta  eft  juftimi  medium  &  raenfura  rerum  com- 
I  Kiuiabilium. 

579.  Multa  cranfcunt  cum  unlverHtace  quse  per  fe  non  tran- 
■  fcum. 

I    580.  Negatio  dsftruit  regationem. 

5^*-  Negatio  non  poteft  probari. 
I    58*.  Nemo  eft  ha?res  viventis. 

!    583.  Diftricnio  won  potcft  cfll-  nifi  pro  cc-:ris  fervitiis. 

1    584.  Non  valet  impcdimcmum  quud  uc  juic  non  fortitur 

L  i  585.Pa(5la 


Maxims,  ffci 

51$.  Parfb  pri^t>  publico  }«ti  detoftieiioa  poflhafc 

586.  Pendente  lite  nihil  innovetur. 

587.  Pcrfonalia  transfctri  in  alium  nf^^neunt. 

588.  Pofiefiio  MnniiHiiii  feiirfiris>  poOeflio  merfioaKiicff 

bibaida. 

$89.  Propioquior  excludit  fnopinqamn ;  ftproptaqoSK^ 
motufii ;  8z  Ttawm  Mnotiorm; 

590.  Qjiae  incontinent i  vel  certo  fiunt  incflw  videlttiir. 

591.  Qiiae  non  valcrcAt  (ingtila  jun<^a  jtnrttnt. 

592.  Quicquid  folvittfr  iblvitur  fecitndttm  modum  fclto«» 
&  fecuiidum  modum  recipientis  recipitiw. 

593.  Quod  tacite  inK*VUgitttr  6cmt  ton  videtaf. 

594.  Sinaplioitas  Icgi^  amlcB. 

59^.  Stamta  tta  interprctanda  ut  innoxtis  ne  obfiflt. 

596.  Nullum  limilo  eft  idem. 

597.  Tnidirio  loqifi  &it  chartam. 

598.  Verba  currenns  monet^  lempfia  folnrionisdeOgnatf. 

599.  Verba  relata  hoc  inaxime  operantur  ut  inefie  videautr. 

600.  Ver«dkfiuiii  in  lege  apquttatl  objicitur. 

60 1 .  Ubi  coucurrant  conunune  jus  «  jus  icnpram  cooxnu- 
ni  jtiri  ftandum. 

602.  Cum  confltcnfe  niitius  eft  agendum. 

603.  Cui  plus  licet  quam  par  eft  plus  vult  quam  liccf. 

604.  Gravius  eft  aetemam  quam  temporaiem  laedete  mt* 
jeftarem. 

605.  Satius  crt  percre  ionffs  qujim  fccflari  h?uloC« 

606.  Uno  abliirdo  daio  inlinita  fequunrur. 

607.  Non  mo'-Kus  pleruiTu^ue  fed  curatio  negle<5^a  interfiuf 

608.  AUiuxuxuo  pneieriti  ddtiflo  ex  poft  lado  nunqu:iiii 
crefcit. 

609.  Licet  difpofuio  dc  tnTercfle  futuro  fit  mutilis  tasncn 
potelt  fieri  cleclaratio  pra^cedejos  quae  foniatur  effe<5lum  iBiet- 
\eniente  novo  ndlu. 

610.  A<5his  incaeprns  cu jus  pcrfec^io  ptfiidet  ex  voiunra-^ 
panium  revocari  j)i)teft ;  lin  ex  voluntaie  lertise  perfoiiae  vd 
cx  contingent i  revocari  non  poteft. 

611.  Claufula  vel  difpofirio  inutilis  per  pm?funipiioiKni  rf- 
motam  vel  caufam  ex  pnfl  ra<51o  non  foicitur. 

612.  Noil  videnir  conrenfum  retinuifte  ft  quis  cx  prxicti^^ 
minantis  alifpiid  imTnutavir. 

61  3.  Nimia  fubriliras  in  lege  reprobatyr. 
614.  Veritas  eii  juiiitiae  mater. 
61  <.  Rex  est  patkr  patriae. 
616.  Male  res  fc  habet  cum  quod  virtutc  emci  debeat  - 
tcntatur  pecunin. 

61  7.  Nulla  res  vehemenfius  rempublicam  cent  i  net  quam  Bdc^* 

6 1 3.  Suiumi  cujuitjue  boaitas  commune  perfugimn  oo***" 
bus« 

Digilizeu  by  VoOOglc 


Maxims^  fie  * ' 

» 

6ao.  Ne  in  craflimim  ^odpom  liodie^- 

mm  g^tium  ickm  ciytle  efie  dMxt.  • 

Cftji.  A^iQ  cafiis  apud  nofirates  w  eft  qui.  lit  inter  bono^ 
mat  agier  oportent  &  fine  fraudatione.  - 
I  4ftf^S.  Fraus  adllrtngU3»(>tt<ii£C»lytt  perjiirium. 

63b4.  Qui  ftatnat  aliqatd  p^rte  tnanMkk  alttff«  aBqumn  Ucei» 
Saftderic  litail  flKjim^  dust. 

I    625.  iE<^UUli  IT  »Oi«lFM  EST  LBX  IBOtfli. 

4n6.  Bcnefkium  non  datar  nHi  0iiicn  cuaft. . 
627.  G>nditio  partim  extinda  in  omntbas eKtingiiitur. 
,^•8;.  Mandata  legis  ad  Hteram  caTa  4|lM|ao  impoffibiHa 
|icoximc  ad  mentem  legis  exfequenda. 

629.  Gemditio  neminem  juva|>it  itiii  qui  par^  fiterit  aut  prir 

fttS. 

630.  Gonfiitio  liberum  teneiqentum  caiians  non  per  nud^ 
jverba  (jne  chart d  valebit. 

631.  Xjionditiones  pra^cedentes  ad  normam  legis  fevere  exir 
pnd3R ;  aliter  c!l  fubfeqaenubus  ubi  aeqiiitati  iice(  damnuin 
|et  infecRs  pcnfuri. 

63a.  Confcicntia  legis  ex  lege  pe^ndet. 

633.  In  a(5\is  Dublici$  coilegii  five  G>tpori«  alicujus  corpo- 
iiBti  confenfus  cit  voluntas  muliomm  ad  quos  res  pertinet  (i- 
Imui  junc^a 

634.  Eadem  mens  uniurcujufque  praefiimitur  quas  eft  juris* 
|q[uaeqae  efle  debeat  j  praefertim  in  diibits. 

635.  Vita  aEiFukLic^  FAX  zr  ahimus  libbbtas  bt 

CORPUS  LBGES. 

636.  ^QJTITAS  VBBITATIS  FtUA»  B0N1TAT|S  BT  JVS« 

TITI^.  soi^oa. 

637.  In  brevi  aut  chartft  generalia  praecedunt  fpecialia  iequ- 

nntur. 

^3^*  Qpi  alio  derivatum  jus  hahet  non  alia  lege  obtine- 
I  bit  ac  is  unde  derivatum  eft. 

i  ^39-  Qm^  P''^^^^  tfiftamenti  aliquid  donatum  aqcipit  uni- 
I  verfo  teftamento  ftabit. 

'    640.  Ad  ele<Rionein  non  cogitur  qui  ftatim  morti^o  teftator^ 
^igere  non  potuit. 

641.  Lex  haereditates  tiberas*  efle  vuU  non  in  perpetuum 
.  aftridas. 

642.  Incidenria  noUmt  feparari. 

^3  Qui  Ubenter,  &  fepe.  &  paryula  de  re  juramento  fe. 
^Mrm^t;  penurio  proximus  eft. 

'  644.  0>ndttiones  quaetibet  odiofse  i  maxime  autetn  contra 
patrimonium  &  commercium.  ' 
(45.  Malum  qj-  o  communivs  bo  fbjus. 

646.  Q^tod 


Maxims,  tic* 

memo  e3Bax  remoto  tmpedimento  per  ft  eniei^c. 

647.  Ubt  dhrrrfo  jare  hi  eandemivem  yenbeipiit  ponul  e» 
jure  venifle  pnefumimr  quod  fomus  ac  meliui  fit. 

646.  Si  mulier,  per  niatriiiiontimi  iiobUii»  nopferit  ig»>- 
blH  definit  eile  nobilis. 

649.  Tenniaiuec  feodum  nonpofibittcciiiibmteidm 
esdemque  perfona  eodetn  jam. 

650.  Prietexm  legis  injufU  agens  dnplo  punicndiis. 

651.  Optimb  coirs^^trvTA  aitPUBXtcii        tx  tjla 

BV«  GEHBILIBUS  aSGAf.!  atTIKO  BT  FOtVLABI  COVrVlC 
MODlCB  HBC  ru»IB«DO  IBBITBT  AIIIHOM  IMMAirtM AC- 
VBJLUM  WBC  OMiCtA  P  R  ATBKMITTBKDO  I.ICB1ITU  CtVU 
I^ETBBIOILBS  BBDDAT.^ 
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ABLE 


OF  THE 


PRINCIPAL  MATTERS 


poutained  in  this  Volume^ 


WHERE  a  woman  is  fued  as  femme  fole,  and  be- 
I  ween  the  ori^nal  procefs  suid  ^pp^acancc  marries, 
mSiUm  ihall  not  abate.  27.  v.  Femmf, 


iin  abridgment,  where  the  a<*l  of  underftanding  is  exercifed 
in  reducing-  the  fubltance  of  a  work  into  a  finaller  compafs, 
by  retrenching;  fuperfluities  of  language  and  circiiriili mces, 
is  a  new  work,  ufefiil  and  meritorious i  and  no  violation 
of  the  author's  property.  775. 

Civii-->Gli9raiAer  of  th^  ddendpnt  cannot  be.gone  intalnlti- 

AAlon 


A  Table  of  the  Prmpipal  Matters. 

Action  locni.  v.  754. 

CriwinaWTlie  ccmn       M  dbtiy  •  m»  to 

againf)  himfdf.  321. 
For  money  had  and  received  a  liberal  action  waiving  tort  aa4 

trefpafs,  and  coming  for  what  was  really  received.  320. 

On  the  cafe— -Plaintiff  mi^ft  always  lecoyer  upon  the  jafticv 

of  ibis  cafe.  536. 
•» 

,  4dminiJlrator, 

En?*:  ^•>":i'ient,  of  inrrfln' ^  to  pav  our  of  3  p-o^vine  f  ind,  is^ 
1  '  ii  upon  the  admmiitrnrnr  charpeabie  on  that  tuud.  69. 

Adininilh .ition  bond,  the  hifhop  or  archbifhop  lias  no  pri%-ar* 
or  perr  ii.^l  confent  or  dilienr,  concerning:  Whnr  he  does, 
he  does  r>flRciallv,  and  ca»  uehito  juilulr  ninft  orrant  or  refiife 
it  according  to  the  circumftances  ;  and  the  legal  a(fl  of  hii 
official  is  his  own  a(5l  as  to  this  purpole  though  wirh'^ui 
his  knowledge,  or  eyen  agaiaft  his  private  inclioation  v, 
622  to 

Rii^^s  concerning  adiUM^ifirators  ^d  admii^iilratiofi. 
to  631. 

A.  maketh  that  B,  is  indebted  in  a  cert^n  fbm  samed  ia  tli# 
afHdavtr ;  then  the  ]urat^  iizned  held  a  good  affidavit  to  hoi4 
'to  bail,  as  the  plaintiff*  /wearing  would  be  ipdi^^leof 

perjury  if  it  were  not  true.  85. 
Defamatory  is  not  %o  be  j;jiflured.  333. 

Payment  to  an  agent  or  fervant  ufually  accuftomed  to  receire 
tor  the  principaU  is  payment  to' the  principal ;  ocherwiie  to 
4}fervant  not  accuftomed  to  receive  for  the  p^ncipal;  or 
where  the  payment  is  upon  a  fpW^l  account,  not  to  be 
prefemed  %V]thtn  the  nature  of  the  agent  or  fervant's  attt)M>« 

.  f  #   •  •  •  • 

rales  to  amend  are  upon  payment  of  pofls.  1 55* 

Heis'heivapfN^iiir.^villo  ijS^he^nre      anc«fter  nuA  be 

heir} 


* « 
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A  T^ibJp  of  the  Principal  Matters. 

Hir  j;^  He  is  heir  prefuinptivey  who  at  prefent  wottid  be  lieir 
rifip'aikoeftijr  wetr  to  dfe,  J>ttc  wKo  might:  be  oufted  by 
tim  Ivenveatiofi  of  a  neanv  dtle.  273. 

Aete  a  power  of  appeal  given  to  the  quarter  fefiions,  and 
that  to   l>e  final,  no  oiker  mode  of  trial  can  be  admiTtedf 
buc  oil  refufal  to  admit  the  appeal^  or  w«itt  oi  due  jyibU-* 
jCitfioji^  -thfi  coiJit  wiU  relieve. 

■  ■ 

Appewranu  Perfonal. 

Itk^d\fpenfe  with  perioral  appearaoce  is  difcretionaiy  in  the 
court  ;  and  they  \vill  not  do  it^  but  upon  fuch  terms  as  that 
_iuR!iQ»  Aall  be^aoTwrnd.  v.  p.  ifi.  v.  Diferetioo.  $9. 
Kill  aot '  be  retired  to  gratify  a  profccucor»  or  toferve  other 

• 

fcieems  to  be  the  opinion  vi  the  court,  that  apprentices  c  .T^d 
not  bt'  hotind  our  \o  a  mafier  refKlrnt  our  the  yxinlh, 
cho*  h*?  had  an  kouie  and  laiid  within  iht-  jxtnlh  belonging 
to  the  i^mf^h^^^tn^  io  biodiAg  oui  the  apprentice. 

.  Afbttfation. 

C0R5  Op  arbitfa,tion  to  abide  the  event,  mean  fuch  cof^s  as, 
according  to  the  event,  would  liave  been  ioll  or  gained  up- 
on a  verdic51.  3Q  i . 

Mways  fo  drawn,  unlefs  fpecial  direcftions  to  contrary.  iliJ. 

■ 

'Fhough  a,  bailiff  ^ts  in  under  a  falfe  pretence,  yet  he  who 
refirts^him4oe5  It  at  his  peril.  62. 

liM^  that  w^ere  ^  lod^r  ijihabits  an  houfe  haying  one  outer 
dooic  for  th<»  owner  ^hd  lodgers,  and  officer  with  due  wal^ 
rant  to  exectite  civil  procefs  for  debt  agaij^Q;  the  lodger, 
Jiaviflg^  legally.  e;itercjl      the  !o4tcr  490i«  .my»  after  due 

AQ^ioe 
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tjoticc  and  refufal  to  admit  him,  lawfully  brqpk  r.r-?ti  tl 
door  of  the  lodgfr's  apartment  to  arreft  him.  t.  374  to  38 

If  a  bailif  has  made  a  legal  arrt-fl  and  the  prifoncr  eicape 
•he  mav  ji!f?ify  hrr^iking  open  the  dr>or  ot  the  booiie  upo 
frefh  purfuit  to  retake  him.  v.  ^Ss,  390- 

It  fecmed  to  be  hj^Ul  that  on  circumftances  n^efl  migKt  b 
good  to  d j'^  n  r\','-  perfon  in  cuftody,  though  the  p^rry 
refling  might  be  puiuihal>lcr  of  trefpals  or  comnnpc.  43^ 
JkJ  911.  /toe,  V.  Mai/ifi^ 

a 

A  penalty  for  ImTtng  naml  ilores  in  cnffody  mariomi 
may  be  mitigated  at  difcrett(m  of  the  judges,  v.  27.  v.  SU' 
iatgs  cmermng  nmtal  fivtt. 

A  word  of  very  large  extent,  and  apy^lying  to  thofe  who  c?»tn<- 
in  under  the  title  of  another,  whether  they  are  in  by  o( 
or  fimply  by  volttptary     of  the  party.  t« 

AJfumpjit. 

Will  not  lie  neainft  a  perfon  who  receives  as  a  coUei^lor  m 

leen^il  officr*,  and  has  pdid  over.  534. 

Plea  of  non  ajjumpfu  infra  Jex  anms.  Evidence  thar  within  ihr 
(ix  years  the  defendam  met  a  man  in  a  f-tir,  and  laid  be 
went  to  the  fair  to  avoid  the  plaintiff  to  \vhr>m  he  was  in- 
debted.   This  takes  it  our  of  the  ftatute  if  limitations  S^- 

So  if  B.  is  indebted  to  A.  and  /<  comes  to  him  wuhm  the 
fix  years  and  fays  you  are  mdcbted  to  me  in  fuch  a  fum- 
And  B.  fays  no ;  but  we  will  ft  rtle  the  account.  87. 

May  He  brourht  wViere  there  is  a  tort,  ivhich  is  a  proper 

ground  tor  tr<^ver  or  trefpafs.  20&. 

jiSmof  Affumpjit. 

J,  W,  being  a  clerk  to  the  plaintiS;  a  bnwa^  and 
**  ing  money  from  the'piatntiflP^s  cufbmers,  toiliefde«f 
the  plaintiff,  and  aUb  negotiable  note*  in  the  oidiaffv 
count  of  tte  plaintlPs  trade,  for  the  ofe  of  the  pbtniiC 
^*  l^id  feyeiiii'fums  afcertained  in  the  verdiiA,  and  anKSMt" 
^  ing  in  the  whole  to  459I.  4s.  |Sd«  to  the  defrndaot  upnn 
chances  1^  the  c^ing  up  of  tickets  in  the  Hate  loiny 
^  of  the  year  1771,  contrary  to  the  aA  of  piriiamett  of 
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die  laid  The  plaintiff  had  given  a  releaje  to  hit 

derk,  «ndto  the  fureties  of  the  clerk,  for  the  faid  money* 
!  *  M  pan  of  which  came  to  the  plaintiff's  u(e,  and  not  re- 

^  tttrned  upon  demand.   Verdi<5^  for  the  plaintifl^  fubjeA 
'  •  te>  the  ojiinion  of  the  court  apon  this  foreeoing  cafe. ' 
llieoiie^ion fiibmitted  to  the  court  was,  whether  the plain* 
[  itfr  had  a  right  to  recover  in  this  a<5^ton. 
iBaMid»  whether  the  witnefs  was  admiffible  ? 
nie  court  determinrd  in  the  alfirroativ^  of  bath.  v.  7  56  to 

579-  ^.  Fraud. 

Attachnimt. 

pterer  abfblate  in  the  firft  inftance  where  a  caufe  may  be 

Ihewn.  V.  159^  304,  305.  " 
Kot  to  be  moved  againft  the  fheriflf  for  not  bringing  in  the 

body,  until  you  iMive  except^  to  the  hail.-  ijnd. 
Is  not  in  the  nature  of  an  original.  273. 
Rule  to  be  ferved  upon  the  Oieriff  in  order  to  entitle  to  an 
{   «ftachment,  not  upon  his  fervant  at  his  private  houfe,  but 

by  perfonal  fervice  at  the  office.  302. 
,        to  be     pQwrfj^  for  i(ofi-p|»fox|nanc9  of     aw^xd.  ^5X. 

The  court  will  not  permit  an  Htrornty  to  declnre  that  his 
client  told  him  before  ac^tion  brought  he  would  waive  his 
a<5^ion,  rhtrfby  tlc-ffatintr  the  client  uf  his  remedy.  27. 

Kot  to  be  held  to  bail  in  civil  cafes,  for  he  is  always  111  cuna. 
149.' 

Shall  not  be  proceeded  npainft  by  \vav  of  aTtarhmenf,  where 
he  appears  to  have  acted  for  the  bell,  though  erioneoully. 
t88,  189. 

Service  on  his  agent  is  fervice  to  himfelf  when  he  is  out  of 
the  way.  247. 

Attorney  it  feems,  bcin?^  fvvom  of  n  particular  court,  may  be 
under  the  controul  of  rhe  court  m  matters  not  dircc5tiy  in 
his  biifinefs  as  attorney,  becauie  he  ^ams  credit  as  an  offi- 
cer «f  the  courr ;  and  theref(ire  the  court  may  call  on  him 
as  fuch,  to  rectify  inifconducSs  which  he  may  have  com- 
initred  a(51ing  under  that  credit,  though  he  a<!iled  not  a!»  at- 
totiii-y-  2"^*,  272.  * 

Cannot  dikharge  the  debtor,  and  give  a  receipt  acknowledging 
lafisfaCHon,  and  then  come  upon  his  client  infiflin?  he  has 
rprr'iv ed  only  a  part,  nor  fet  up  tliis  .15  ii  deft  iicc.  \2.o. 

Otighr  10  keep  books  to  prove  the  fum^  whicli  he  cornes  for. 
^ovviince  of  his  bill.    329.  '      \,  * 

Ac^oa 
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^^lon  not  to  be  brougkt  upon  an.atioriitj*s  biU  unul  a amiii 

after  delivered  ^41. 
Altornies  names  to  be  entered  in  a  book,  and  thwr  piatt  ot 

abode,  or  fuch  other  place  where  he  may  be  fcrved 

notice ;  and  fcrvice  at  the  place  where  he  was  laft  estwf 
» fhall  be  good  feivice  ;  fuch  other  place  was  meant  iftCak 

nrtornies  had  not  a  lertled  refidence  in  town.  357. 
Attorney  fiiall  not  be  called  to  anfwer  matters  of  the  atBdavii^ 

Wh.ere  an  award  may  have  been  ri^Iit  fhe  court  vsill  not  ip- 

tend  it  oth^rwifc.  3^. 
Submillion  to  an  award,  its  flrcntyrh  426. 
Cannot  be  affected  aiicr  the  im\c  Imi  u  J  by  rl.c  flature.  437. 
MlHake  fhoiiid  be  pljun  cuid  grofs^  m  order  io  fti  afuW  aa 

award.   554.  '  '  ^ 

»    •  ♦ 

Kbflce  tTiat  A,  Ifl  and  C,  or  two  of  tkem  will  jaffiiy  bad.  26. 
Jc  >s  ufual  to  require  four  bail  t|i  felony    but  it  appears  to  be 

in  the  difcretion  of  the  pourt  to  mke  fewer  |f  tbey  tliink 

them  fufficient.  v.  50. 
Garniot  joSiAif  pifoii  efia^  abmwl  out  of  nsacii  of  the  ptmefs 

of  the  court.  34.  147.     '  , 
Pariih  of  their  vefidence  is  too  wide,  a  defig^MnoA  la  nuke 

of  bail.  72.  194. 
Iriegvlar  notice  does  not  make  bail  bad  %  but  entitles  to  &r* 

tber  day  ta  jtiHify.  iMmi. 
Not  preient  at  the  fitting  of  tbe  couct,  mull  wwt  natH  ibe 

nfing.  8£. 

IT  property  of  Afr  bail  be  fuflScienllji  j^mved  to^  tke  eiientki 

which  tiiey  are  to  juftify,  the  value  of  the  heuie  rented  by 

bail  is  ia^iiaterial  $  fer  the  only  purpofe  of  knowing  wii^ 
.  tber  they  bman  boitie  is  to  fee-that  tbey  hi!v«  a  &edie- 

fidence.  14!^  . 
Ijlo  (bffriff's  offifieif  or'pcffos.  toticeraed  in  the  WBmomd 

proceft  fliaU  beimil*  15.3- 
Defcribed  9,  bMter»,  dife^vcred  so  be  CsrvaM  to  a  iiattfr»  taA 

living  in  a  feparate  &oafe  j  the  court  reje<ffed  imn.  i97- 
Bail  fUmaiwet  eadaiiedrr  ti«e  givei^  ro  jufiify.  187. 
l^oc knowing  la hm^ manyr  .aiftknis^  or  fcr  what  fiuMkii 

baiI-«<Ko  be  reje<fled.  194}.  *  • 
In  the  name  «f  oiw  of  tbQ  pU)ati&  only,  wkcnibcy  aiejvK 

plaintiflfs— bad.  2^7. 

Digitized  by  GoogI( 


A  Table  of  the  Principal  Matters. 


error  cannot  furrender  the  principal ;  bat  nmft  pay  the 
money  if  judgment  is  affirmed,  v.  238.  * 

Moticeof  three  (generally)  tojufiify  is  good;  provitled  they 
can  all  juftify.  v.  2$z, 

JEacceptlon  to  bail  Ailing  himfelf  **  gentleman,"  it  nppearing 
he  had  a  commiflion  in  the  SirmiitgAam  way.  The  excep- 
tion kekl  bad.  a8f . 

It  ia  iioc  a  ground  to  reje(5^  bail  that  he  has  not  been  aflHIed 
to  the  poor's  tate  %  for  it  is  only  evidence  of  his  being  an 
houfe-keeper.  328. 

jKotice  in  Hatton^Jhrui^  Mtddhfeti^  held  ftif&ient  418, 

itiftification  when  out  of  time,  438- 
ail  goes  no  farther  than  fecurity  in  the  original  a<5lion.  545. 
A  man  brought  up  as  an  accomplice  of  felony,  the  principal 

not  taken,  may  be  balled.  5 $4. 
Motion  to  difcharge  hdXi  on  a  commtffion  of  lunacy  iifiied 

againft  the  principal  not  good.  6l7- 
Held  that  when  the  plaintirflT  knovrs  the  defendant  is  difcharge 
ed  by  certificare,  he  ought  to  know  the  bail  are  difcharged 
of  courfe,  unlefs  firft  fixed  by  judgment  on  Icire  facias. 
V.  Superiedeas. 

Bailtf 

JHeld  th  It  he  need  not  be  prefent  at  the  fpot  where  the  arrefl 
is  made,  nor  a(5tually  within  fight,  nor  the  exact  difiance 
material,  provided  that  he  came  with  purpofe  to  arreft,  and 

.  thai  the  aneft  is  made  uad^  his  authonty  and  direAion. 

Bills  of  £.\Jiaii^e. 
For^uks  concerning  them  vide  536  to  542. 

*  f 
\ 

Secret  truft  againft  htm  who  has  open  legal  tide  will  not  af- 

re<H  the  bank.  66. 
Liable  to  adlion  if  they  difparag^  title.  ..ibid. 

Bainkrupt. 

1.  Commiffioners  have  a  right  to  enquire  v  Iv  ther  one  who 
comes  in  to' prove  a  debt  under  a  commiOTion  means  to  pro* 
ceed  at  law.  52. 

2.  A.  has  an  eftate  to  his  wife  for  life ;  remainder  to  himfelf 
for  life;  remainder  to  his  ilTue  by  the  vvifc}  remainder  to 
himfelf  in  fee  :  With  power  of  revocation  in  himfelf.  The 

dies  without  leaving  any  liTuc  of  the  marriage.  A, 

commits 
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cnmmiis  an  of  bankruptcy,  tlie  afllignees  have  the 
tare  :  And  fo  it  leems  they  would  have  had  if  the  bank- 
ruptcy had  been  cornniitted  and  comniiii»on  ilfucd  in  che 
life  of  the  wiff  ;  for  the  acf^  of  ban  km  prey  would  have  been 
a  revocation.  71.  And  if  ir  wns  a  power  dependent  om  si 
contingencv  the  aflTignees  took  the  coiuin^rcncy  7t 

^.  Held  that  mfpecf^ion  of  the  proceeding's  ihali  not  be  grant- 
ed before  the  trial  to  a  bankrupt  who  means  to  liiijarci 
but  at  the  trial  the  clerk  nf  the  C' nrtmiiiion  ihall  attend* 

But  creditor  fhnil  have  infp^'clir>ii .  80. 

4.  Agreement  to  keep  execution  iccret,  and  that  the  perf':^^n 
fig^ainft  wh'^nt  it  is  executed  fhall  retain  ihe  griods  )  >  nor  an 
^K^t  of  hnnkruptcy,  where  the  executioa  idelf  is  a&rezii^ 
but  IS  void  againft  the  creditors.  121,  122. 

An  a(ft  oi  bankruptcy  is  n  crime  bv  pofitive  law,  and  inaft 
not  be  extended  by  coniim<^on  to  amifcbiefagjainfl  wkick 
provifmn  was  not  made. 

5.  Whether  an  innkeeper  fending  out  wine  deals  as  a  chnprr  an 
within  the  fiatuce  is  proper  to  be  left  to  the  jury  upoa  the 
quantity.  118. 

6.  Farmer  not  a  trader  withiti  the  ftatutes  of  bankrupts.  325 
Wherever  a  man  is  a  trader  within  any  of  the  flatutes  ot 

bankrupt  it  .is  adUonabie  to  iay  he  is  not  worth  a  groat, 
ibidem. 

7.  The  ftatutes  of  bankruptcy,  perhaps,  do  more  m;\bi',t 
than  good  ;  hut  whilft  they  continue  couru  of  juitice  muft 
decide  according  to  them.  341. 

8.  Bankrupt  may  not  give  money  to  a  creditor  to  obtain  rt  ctr- 
tiBcate;  but  if  he  has  given  it  the  law  will  enaUe  himtd 
oblige  the  creditor  to  refund.  34  v  v.  C-^ntrac^. 

9.  The  parties  who  have  proceeded  as  in  cafe  of  a  bankruptcy 
are  concluded  from  faying,  to  the  prejudice  of  othen. 
that  there  was  no  bankruptcy,  but  it  was  a  matter  codcett* 
ed  between  them.  427. 

16.  Certificate  pending  fuit  operates  in  nature  of  releafe.  43" 
it.  A.  being:  a  creditor  of  F.  and  Co.  gives  farther  credit  for 
7000I.  which  he  borrowed  for  thefuppon  of  thefhop,  and 
which  was  to  be  replaced  in  iix  days,  being  lent  daring  the 
holidays. 

Before  the  time  fixed,  and  without  demand,  F.  fits  up  all 
night,  and  writes  the  following  letter  to  yf.  the  creditor. 
Mr.  F.  conceiving  that  the  money  lodged  with  him  was  a 
•*  fum  about  which, perhaps,  even  fome  pains  had  been  taiten 
**  to  place  it  there,  and  that  difputes  might  arife,  g:vps 
that  preference  to  Mr.  (^)  which  he  thidcs  undoubtedly 
"  his  due," 

Two  note.*?  inclofed— one  for  5,500!.  the  other  x,7ool. 
He  give.';  this  letter  to  his  (i-'s)  clerk*  to  carry  to  .4.  the  crtfdi- 
tofi  and  at  four  in  the  fame  morning  abfconds.   The  fatne 

day 


Digitized  by  GoogI( 


A  Table  of  the  Principal  Matters, 

day  the  commiflion  iflued.  The  letter  was  not  delivered 
till  tw  o  days  after,  and  which  befides  was  a  day  before  the 
day  of  payment. 

15.  betcrmined,  that  if  by  deed  this  preference,  ihougfi 
boneft  and  meritorious  if  it  had  been  in  his  power,  would, 
luklcr  the  circumltances  of  this  cafe,  have  been  itfetf  anacl 
cf  bankruptcy  in  A.  2d,  that  it  was  void,  as  againft  the 
OiJicr  creaitoTS,  being  a  countermandable  a(5iion  till  delt- 
Wy  at  leaft,  and  before  delivery  countermanded  by  the 
a<JI  of  bankruptcy. 

13.  That  had  it  been  in  the  regular  courfe  of  pajTuent ;  had 
le^^  diligence  and  folicitation  been  uM  by  the  creditor 
to  obtain  it ;  had  the  notes  been  fent  to  ward  off  an  exe- 
cution idued  again!)  the  debtor,  without  firaud  or  coUuiion  j 
it  would  have  been  good. 

14.  But  here  it  was  bad ;  and  would  have  been,  even  if  the 
W&  had  been  complete  before  the  bankruptcy ;  being  done 
10  immediate  contemplation  of  an  of  bankruptcy  to  be 
comntitted  by  the  doer,  and  done  with  a  defign  to  deprive 
the  other  creditors  of  that  benefit  of  an  equal  dif^ribution 
of  all  the  bankrupt's  eflfe<5is,  to  which  the  law  entitled  them. 

ly  That  it  was  not  neceflary  to  make  it  void  that  it  fhould 
be  an  allignment  of  the  whole  :  That  an  aflignment  of  the 
wliole  mud,  indeed,  either  be  under  a  fraudulent  trufl,  or 
ftop  all  trade,  and  produce  an  immediate  i)ankruptcy  ;  but 
as  aflignment  of  part  might  be  void  as  againft  creditors, 
thcmgh  it  were  not,  upon  the  circumftances,  as  an  a(5l  of 
bankruptcy. 

16.  That  farther  it  was  bad  and  void,  it  not  appearing  on 
what  coniideration,  or  for  what  debts  the  notes  were  paid  ; 
ud  becaufe  A.  the  creditor  was  not  bound  to  have  accepted 

,  diem  as  payment;  and  becaufe  the  exprefs  declared  pur* 
pofe  was  void. 

1 7-  To  which  it  was  added,  that  the  fum  of  the  loan  and 
of  the  notes  differed,  one  amounting  to  7000I.  the  other 

•  to  7200I.  and  that,  upon  calculation,  it  could  not  be  foe 
ittereft.  472  10  490. 

iHftrence  between  btr  and  prefumptton  againft  a  tide.  t.  $0$ 
to  8.  589.  * 

Twenty  years  quiet  and  peaceabte  poileflion  (hall  be  a  bar  to 
inbmiattont  In  the  cale  of  corporation  ele<Hioas.  $53. 

.Wbtt  uis.  V.  lul'uirance. 
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Book. 

Vide  Abridgment. 

B(md. 

Debr  is  thefubAance,  pi-nalty  the  form  of  mover^*.  36^. 

But  the  courtt  in  the  cafe  of  a  penai  fuin«  provided  ttpon  Mi 
IViifons  excellent  charity,  held  oiherwife  upon  rhe  parrici 
lar  t«afons  of  that  cafe  chat  both  (he  origtaal  fiim  aad  pc 
aalty  wete  fuMaace.  55 J*  $56. 

Bribe. 

If  I  lay  a  perfon  iive  guineas  he  will  not  ?ote  for  me,  diis  li 

a  bribe.  552. 

He  who  employs  an  agent  for  fhc  purpofe  of  bribing  C!!?ina 
recover  the  money  given  to  the  agent  for  that  purpose.  % 
llleg;al  Contract. 

A  perfon  who  has  taken  the  oath  againft  bribery  may  be  wki 
nefs  of  the  bribe  ^iven.  ' 

It  (eems  air^  the  bnb  ir  mav  vccrwer  againft  the  hribee;  f^i 
in  doing  tbi«;  he  fubverts  rhc  illegal  contracfl,  which  the!a^< 
will  permit  hun  to  do»  though  not  to  maintain  it.  t.  HWgai 
Contradl. 

Bridges. 
Vide  flatiiM  concerning  repair  of 

When  it  does  not  appear  who  flionld  repair  It  u  apod  tk  i» 
habitanta  of  the  county  for  joo  feet  Myond  the  bridge^ 
and  the  fbrate  giving  jurlutic^on  to  die  jnftic^i  ia  dKii 
feffiont  does  not  take  away  the  commoii  law  jurildiAiM 
of  the  court  of  B.  R.  in  this  cafe.  259* 

Cqfu. 

Settling  of  cafes»  the  e^der  and  dUjpatcii  v^  be  titmftAi^*'\ 
8a,  83.  I 
As  a  cafe  is  fettled  belore  a  jnry  fo  It  muO  (land  S3 
Putting  off  by  confent  not  to  be  aUowed  wuhottt  goad  ciafe. 

Doubted  or  denied  to  be  law. 
TQmkjns  inA  Birnet  denied,  345.  .  ' 
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Witt  not  bt  gmfted,  efoecially  where  the  city  of  I^/i  is 
concenied»  wuhoat  fuu  caii£;.  6i. 

Odious  in  the  law.  v.  227,  389. 

tSrandchildren  take  bj  impUcatioiit  at  diildraiL  t.  FUl  V,  Hmrr 
Sapportt  morality.  ^^5. 

Js  oi!»  baft  biilwniB  of  ewy  maa't  libfity  mi  property,  y.  tlie 

cafe  of  Genaval  WanteBtib  Md  p.  378. 
Ii  the  aTylum  of  die  i^ood  and  jiiA  j  but  not  of  wipzig-doersi 

to  prote(5l  their  wtong,  38a* 

m 

Upon  penal  ftatutes  the  coon  will  admit  catttioufly»  to  avoid 

* 

On/equennal  Dofnaga* 

Vide  InAirance. 

Where  there  is  an  agreement  that  ieveral  caufesfhail  al^ic'e 
tltf  emeot  of  one>  fuch  event  it  to  be  iindarflood  a»  ifaaU  4o 
juHke  lA  tl«  iiiU  fafisAii^on  oC  the  conit.  (47. 151,  t5ft. 

Con/piracy. 

\i\  an  infV'.''mrn*  Tor  a  coT^fpiracy  it  is  not  necefTnry  to  prove 
an  ac?~iuai  conTpira  ^  or  exprcfs  malice  j  but  confpiracy  and 
malice  are  to  b-j  inferred  from  the  circumitanoes  of  theia^y 
according  to  the  law  upon  it. 

d  OnttmpU 
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MThm  dunre  are  faults  on  both  (idM,  and  the  ofiicer  execmxac 
proce{s  hat4sehaved  itii|iifHftab)y  as  welt  as^c  panics  who 
xenfied  him*  the  court  generally  will  not  grant  extraordi* 
nary  procefi  of  contempt.  36. 

Contra^L 

« 

If  A,  has  a  flave  in  Vwgmm^  or  an|f  country  where  flaTerj  is 
eflabltflied  by  law*  and  enters  into  a  conoaA  with  B,  (bodi 

A.  and  B.  then  being  in  EnglanJ)  that  he  will  fell  him  dus 
i|ave»  the;  court  Here  vvill  give  B.  his  Temedy  on  'aAio» 
upon  brekch  of  this  contraA.  17. 

&st  Where  the  perlbn  of  the  Have  himfelf  is  the  objeA  of  the 
aAlon,  that  perfon,  if  he  be  in  Engltwd^  is  under  the  vr> 
tedlion  of  our  laws  here/ and  t^^  rtnafler  (hall  not  nie  nim 
as  his  fla?et  nor  recover  him'by  'a^cm  as  h}s  (lave.  v. 
V.  ^.  19.  '  * 

"Where  a  per(bn  comes  to  demand  upon  an  illegal  comrKft  la 
have  the  performance  of  ir,  he  InaU  not  be  affifled  {  bat 

*  iwhece  he  comes  infubverfion  of  the  contra^  the  law  wil 
relieve  him,  though  partkt^s  cfimtis^  v.  34J. 

.  Qmjbruam  of  lVord$  in  a  Will. 

■ 

Eftates  Ibr  the  pnrchafe  whereof  I  have  already  contra(Re<i 
and  agreed  Held  that  purchafed  eftates  would  pals  under 
this  deviie  as  well  as  eftates  in  contra^,  v.  WM,  p*  <f  5* 

B,  R,  €OiUra'  in  the  Common  Pleas,  and  v.  p.  349  to  351 - 
Where  words  of  \ocality  are  ufed  eftate  is  reftraincd  from 

lignilying  the  entire  intereft  of  the  o\vner»  which  it  might 
orherwife  impart  to  a  life  intereft  given  by  bin:\  out  of  t^ 
thing  fo  defcribed  by  its  local  fituation.  v.  224. 

Deviie  of  an  houfq  to  feven  pcrfonsy  equally  to  be  divided 
amongft  them/  pafled  i^n'  eftate  of  ihheritaxKe^  becaoie 
othervv  ife  tlie  devifees  could  take  no  iiich  benefit  as  famed 
intended  for  them.  22^  ' 

The  beiirule  in  the  conftrudion  of  wills  is  to  find  the  gea^^ 
131I  inoem  1  and  tken»  ak  'much  as  grammar  and  tanfuage 
MriU  permit*  to  interpret  particuhur  ezpreffions  accordui|iy* 
V.  270.    '  ' 

Vide  Will. 

Con/iderMmi. 

WM  »  fi«P^y  a  goo^  confidenidocii 
What  valuable  ^ 

Wkat  ^ 
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WKat  fraudulent  or  voluntary.  V.  216  to  2! 8. 

Goods  fold  to  C  in  confidernrion  that  A.  promifed  B.  the  Vttif 
dor,  that,  if  C  rhc  vendee,  did  not  pay.  he  A  uould. 

Determinrd  rh  u  the  vendor  could  not  come  upon  A  for  pry- 
mem  till  they  had  ufed  diligence  to  have  the  di^bt  from  the 
perfon  firft  liable.  769,  770. 

iiJut  court  would  not  fay  whether  on  this  cflfe  they  could 
h.ive  c^me  a:-^ain(i  A.  then.  770. 

Where  before  delivery  A.  fays  to  B.  "  you  may  deliver  the 
g')nds  to  C.  I  will  be  your  paymnfter,"  A.  Is  the  origin 
nal  debtor ;  but  there  is  a  nice^  where  he  iays»  **  if  aft 
^  (|oftS  not  pay  I  will/'  770. 

Held  that  the  nefiants  of  a  leet  are  not  excufcd  from  fenrmg 
as  condables  to  the  hundred.  4Z0.  '  ' 

.....  T,  . 

Qmtmgency^ 

Double  conti  agency »  or  contingency  with  s  double  afpecR,. 
what.  174. 

CmuUiimu 

MufI  agree  with  the  affidavit  that  fupports  it.  184. 
Pocs  not  hinder  ,C?idnice  till  a  nan  be  attainted  byjudg<( 
menc  376. 

CsfyhaliL 

The  tenaut  hf  admittance  Is  only  according  to  the  <)liality  of 
his  eftate  :  And  the  lord,*  through  Jus  ftewaid,  tmly  an 
iufhimieitt  to  convey.  399.. 

CuAom  of  copyhold,  y.  398. 

TI^  conxt  will  not  intend  any  fhin?  to  make  an  eIe(5lion  voi4 

afor  an  acqniefcenoe  of  many  years.  44. 
That  the  mayor  i>f  common  right  has  no  cafling  vote,  but 

'  mufi  maintain  his  dsum  to  it  by  charter  or  ufage.  315. 
Viachaner  10  a  corporation  words  in  reftraint  of  tr  ade  are 
very  un&vourable,  and  where  they  are  doubtful  the  court 
will  take  them  in  that  fcnfc  which  makes  leaR  againft  the 
liberty  of  commerce :  Even  vtherc  they  oie  clear  the  court 

dz  vviil 
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will  prefiime  f  remmcUtion  of  fucb  pnyi)egeif»  vfjp^ihgn 
is  no  evideaoc  of  ji&ge  to  fupport  tbepi.  534.  3^ 
After  a  difl  ru  r  of  tune  the  court  ^vill  not  try  rights  of  per- 
(bns  ele(5^ed  whett  'l!he  Widence  is  probably  loft,  ao4  tb^ 
cjueftion  turns  on  a  point  of  fa(5l,  and  by  aniiiilli»g  the 
'  eIe(flions  the  corporation,  conGflln^  <if  a  aefinitc  number, 
•  *  ^  extin<^.  5 1 9,  Otherwife  wbm  a  queMon  of  law. 

*  ana  the  bUrgefles  indefinite.  5f9. 

|Ield  that  an  ii^^  might  be  cho&i^  but  Oii|I4  fQt  ^  9^ 

mitted  till  of  age.  ibj^ern. 
prcfcripiion  pre'fuij^ys  4  charter.  55?. 

Cofis, 

In  ejeAnent  where  judgmenc  agamfi  defendant  hf  dAak  ae 
xofts  I  becauie  the  dbfendant  is  nomtDal :  Bat  you  m;iy 
faon^  an*  iidloii'  :i<r  donfeqaetice  jik^gment  co  leoofcr 
mefne  profits  and  cofts.  451.  ' 

Gofts  parcake  of  the  nature  of  the  original  debt,  617. 

Gofts  out  of  pocket  the  largeft  c^)9t<'  ibidem. 

Coils  in  fiiU  where  party  Vv-iirnot  admit  fai5l  not  tending  to 
the  merits  but  form  oiuy  and  creates  great  expeaoe.  1^ 

I 

Counij  V.  Pkathng. 

Plaintiff  count?  that  defoiidant,  bring  fT^rrSflf  of  Af  fufTer^ 
tlif  nlninrifTs  dcbtnr  ro  eCcape— >^fr  qtoid  he  loft  his  deb:. 

ad,  'f  hnr  ci'  fcndanf,  being  fherifij  w/  fvpra^  might  hire  IT- 
reftcd  the  plaintifrs  debtor,  and  did  not. 

Judgmenf  for  p^ninrif!  in  C.  B.  Error  t  fcpu^nincyoT 
the  counts.   Judgment  a&rmed.  69,  70.  v.  Ma^um. 

Courts. 

! 

Every  court  ought  to  maintain  its  own  jurifdff^on^  and  nut- 
ciially  each  others*  v.. 160. 

GrvenoHi. 

Led&e  covenants  to  leave  (ufBdent  compofi  on  the  ibil  of  di( 
landlord  at  the  end  of  the  term,  he,  the  leflee,  ^'^''(^ 
^»d,  bam,  and  a  room  to  lodge  in,  and  drds  diet.  This 
IS  a  mutual  covenant,  and  not  a  condition.  57. 

PlaintliT  covenants  .to  be  the  defendant's  -hired  imant  ibr  « 
year  and  a  cjuatter,  and  that  hie,  the  plaintiil^  would  M  ^ 
the  expiration  of  the  term  aool. '  and  that  at  the  end  of  ^ 
term  he^  the  defendant,  would  furrender  his  trade  and  hit- 

i 
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nefc  to  7.  p.  the  plairitifTs  nephe  . ,  nr  fucli  perfoTi  as  the 

plainrin  fln<uld  -appoinr ;  nnd  thereupon  breach  aiiigneciy 

"  that  he  ',id  not  furrcnd  r,  cV;." 
Seven  difleieiit  counts  pleaded  to  this  by  the  defendant,  of 

w  hich  ^¥,e  went  cm /tfxr  to  ajury,  and  two  were  in  demutrer 
^  at  law. 

The  p  rincipal  in  demurrer  was,  t^^it  plaintiff  did  n^^t  Hjod  * 
fufficient  fecurity  for  the  paymrni:  ot  the  fiim  iiipulated. 

The  finding  the  iKurlty  is  a  condiii.-»n  prect-denr,  to  be  firft 
performed  before  the  plaintiif  was  intitled  to  the  furr^* 

Ind  ;  endcnt  covenants  cannot  be  iet  o&  againfl  one  another* 

ibicl. 

Reciprocal  covenants  are  where  one  is  to  do  fuch  an  ac^^,  the 
other  doing  luch  an  one,  and  both  are  fimuhaneous.  There 
each  is  to  be  ready  to  do  his  part  before  lie  can  come  agaiuil 

.  the  other,  ibid 

Where  covenants  are  ill  arranged  the  court  will  mnrfhnl  rhcm 
according  to  ihe  intent  and  nature  of  the  contradh  ibid. 

And  whetlicr  condition  is  precedent  or  not  is  to  be  learned 
from  the  nature  of  the  tranla<5lton  an^  meaning  of  the  par- 
ties ibid. 

Covenant  to  fecure  pofTeflion  is  generally  to  be  undcrftood 
aff  iinf!  difhirbance  by  lawful  title :  For  the  covenantee 
may  have  trefpafs  for  unlawful  dif^urbance,  and  the  law 
will  not  intend  that  another  covenants  to  d  >  for  him  what 
he  can  do  and  ought  to  do  for  himfelf.  460^  461. 

■ 

Overture. 

Advantage  not  aflowed  upon  motion  of  evidence  ctkttd  to 

pl^ve  that  the  defendant  was  a  married  woman,  in  order  ' 
to  obtain  a  difcharge  from  arreft  1  but  if  (he  had  any  thin^ 
af  this  kind,  whemf  fiiq  might  avail  liarfeU»  (he  wav  leit 
to  i^ead  it.       59$*  596. 

Orediiw* 

HU  mtereff  in  admsniiinttkm  bond.  v.  622  to 

Cupom, 

There  is  a  diftin<5tion  wlieie.the  cnflom  is  pleaded  as  a  de« 
fence  to  die  adion,  and  where  as  a  ground  of  the  aidfbon* 
138. 

When  a  feme  covert,  by  the  cnftom  of  London,  has-  autho- 
rity to  trade  as  a  feme  fole,  and  enters  up  judgment  as  a 
feme  fole,  it  does  not  appear  that  this  extends  to  impower 

her 
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her  to  contrad^  a  debt  by  bond  without  her  hufband,  and 

the  debt  gught  .to  appear  to  have  been  in  the  courfe  of  her 
bufiaefs,  as  a  folc  trader,  and  not  otherwifc,  and  (he  can- 
not give  a  wairrant  of  atturney  to  enter  up  judgment  upon 
her  debt,  as  fole  trader,  in  a  court  of  common  law,  wi:h- 
out  her  hu (band's  name  being  joined,  nor  can  fhefue  or  be 
fued  in  a  court  oi  coiiimon  iaw  without  her  hulband  ;  for 
tho'  where  the  right  is  eftabliihed  by  cuitom  of  a  foreign 
.  court  the  court  here  will  give  judgment  according  to  thai 
right,  yet  the  form  of  recovery  mnft  tx^  according  to  the 
courfe  of  proceedings  in  the  court  in  which  jfou  fue  for 
judgment. 

And  indeed  it  did  not  appear  that,  even  by  the  cuftom  ?n  the 
city,  in  the  cafe  before  the  court;  fhe  could  have  fued  cr 
been  fued  in  the  city  courts  \\:tliont  uTing  the  name  of 
her  hufband  for  form,  thou  eh  for  his  fecurity  he  was  nor 
to  be  charged  witli  her  debt,  contratfied  in  hier  fcparaic 
trade. 

Of  merchants,  vide  Merchants. 

"Cu/hm^Houfe, 

« 

tield  £^<r  tenn,  13  C.  3  that  ciiftom-houie  officer  Iiadixyt 
a  right  to  a  iecond  gauging  of. a  vefiel  befixe  lie  granted  a 
penxiit.  V.  204  to  205. 

Damages.  , 

£zc E  s  s  I V  E     See  VerthQ. 
t;ooh  fin:  breacliof  promiie  of  marriage  given. 
Domag^t'  10  be  efHmated  according  to  the  rank  ?nd  ability  of 

the  ofinder,  tlie  nature  of  the  offence,  and  the  cirdkm- 

dances  aggrammg  or  extenuating,  ibid. 
Where  damages  are  giveo  not  beyond  the  declaration,  nor  for 

mattera  not  within  the  adlion»  the  jury  are  the  proper 

judges,  and  the  court  ^y!l!  not  incline  to  unfetde  them ; 

tinlefs  the  matter  adnftits  of  a  certain  efitmation,  and  the 

jury  havfr  tiolentily  and  extravagahtiy  exceeded  it:  Be: 
*  wh^e  the  caufe  is  an  injury  to  pmbn  or  reputation  there  if 

no  certain  meafurt  of  damage^  and  tlie  jury  ought  to  (k* 

cidc,  773,  774. 

Debt. 

Vide  Infolvent  A^H, 
♦      ,  ♦ 
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liiiclaralim. 

whom  to  be  delivered,  v.  Delivery. 

Helbre  appearance  declaration  de  bene  efle.  333. 

iDeclaradon  againft  a  corporation  for  not  repairing  basks- of  « 
navigable  river,  as  from  time  immemorial  tltey  had  tieen, 
liied  and  oug)it»  whereby  the  courfe  of  the  river  became, 
obftmdlcd,  and  the  plaintiff  vras  obliged  to  carry  hii  com 
abpiit:  2d  count  charging  as  above,  and  that  thereby  he 
had  not  fuificient  ule  of  the  nayicition,  pnta  fnfiiewt  & 
Jekttt,  Judgment  for  plaintiff  affirmed  on  error,  t.  556 
.  to  558. 

V.  Evidenced 

Deed. 

tyn  valuable  coniideratioa  ihall  be  con{fanied  UberaUy  1  efpr- 

cially  where  on  a  marriage  iettlement,  and  in  mottt 
.  iflue,  33. 

Held  that  the  court  wouM  rejb(5l  words  or  fupply  words  to 
give  e&6i  to  foch  a  deed,  according  to  the  intent  apparent 
froin  the  words  and  nature  of  the  coni^eVance.  33,  34. 

Di&ence  between  a  will  and  a  deed  is,  that  tecKnidd  w,ords 
are  required  iii  a  deed,  which  are  difpenfed  in  a  will  1  bat 
in  both  the  intent  muft  be  ecjually  preferved.  34. 

Deed  6f  covenant  in  cdnfideration  of  marriage ;  eftate  for  \\& 
to  the  hiifbnn d  and  wife ;  covenant  to  rei|ew  Jkafes  for  the 
'  benefit  of  the  iffuey  in  which  leafes  the  name  of  the  wife 
is  always  to  be  one  during  her  life ;  and  in  cafe  either  of 
the  re/tujf  fut  'vks  (pie  hufband  and  wife  being  two  of  the 

iirft)  became  fick  or  iilfinii  the  hniband  to  renew  fuch  ieaie 

or  leafes. 

Determined  that  on  the  death  of  the  hufband  the  executor 
ihould  renpw,  and  f  >        qua^  uiuring  the  life  of  the 
» -  wifep  the  furvivor.  86. 
Delivery,  of  deed.  V.  Delivery. 

Yoo  cannot  go  into  evidence  that  a  deed  abfolute  npon  the 
fece  of  it  was  in  truth  conditional.  457  to  460. 

Bat  there  may  be  fuch  fraud  as  will  vitiafee  It^  4^  imtio,  and 
this  it  feems  Would  be  good  evidence  on  a  plea 
faaum,  ibid. 

But  if  there  is  axi  agreement  fubfequent  to  the  deedy  or  at 
lead  not  contained  in  it,  though  you  cannot  aver  it  againfl 
the  deedy  the  court  will  let  you  in  to  have  jufHce  fbme 
other  way.  ibid.  v.  Gonilru(flion,  Gqnfideraidoa»  Haben- 
dum, &c« 
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a  m 

Ddivay, 

or  declaration  fliould  be  to  th^  attorney,  and  not  to  the  panj 

himfelf,  where  there  is  an  anorney.  35I. 
DeltTery  of  a  deed  may  be  by  words  or  adiial  tradition  of  it. 

340.  V.  Feme.  3. 
"Where  goods  countermanded  by  z<R  of  banKniptcy  before  dc- 

Uvezy.  V.  Bankruptcy.  12.  And  v.p.  4S4,  487. 

There  is  m  certain  Utm?  to  be  drawn  what  (hall  be  deviadon  1 
but  it  depends  opon  the  drcumfiances.  421  to  4zy 

Bad  in  ongiiid  can  nevdr  afierward  be  tnade  gcHMi  t€t. 

;  Duty* 

Vide  Letters,  Taxes,  Parliament, 

Kotice  of  cjc<fhnent  muft  be  fair  and  honeft,  and  fairly  rm- 
honeitiy  interpreted  to  the  tenant  in  poOeffion  j  orhenrife 
it  will  ierve  only  to  inform  the  perfon  who  ofes  itcbcei^ 
fcUy  tluttnociiiBgiftfii£ttyasammn(.  53, 

■ 

Made  up  into  x-v^aftng  appml^  waA  Wmtdi  on  landings  hM 
not  within  tbn  fbtnie'ef  la.  lb  tfs  to  be  Mtble  to  die 
penalty,  aoo  to  101. 

Held  to  be  nfceflary  only  to  fave  a  finr.  360  to  '\6t. 
Diflin^ion  bctw tea  exetuuoii  upon  meia^  proctii  afld  final 
jud{;ment.  548. 

Vide  Specific  Performance. 

* 
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Oedaiation  on.  v.  358. 

Suit  a(!ninR  a  woftian  by  tli*"  name  of  Clniffa:  She  piits  m 
bail  in  that  name  ;  fhe  lhall  not  plead,  in  abatciiicnt  of  tltc^ 
a(f^ion,  that  her  name  is  not  CL^tJJa  but  Oar^,  Eliz^eih* 

* 

The  beR  nt^  td^foyi  Im  kd  of  irfidt  dietaft  ^tB  almlf. 

V.  3*^«  3-^3 •  •  * 

Copy  from  the  miniite-'lMok  of  the  Uoufe  of  Loirds  ^(ftod  pn'- 
Ottioe.  38^,  ^23,  419. 

Whm  a  deed  is  loft  or  deflroyed  withoot  the  firaiid  dF  the 
party  who  defiret  to  prove  title  under  it»  evidence  (hall  be 
admitted  of  its  coatents  in  the  beft  manner  that  k  caa»  timt 
there  mav  be  no  fiiHvre  of  jufttce :  But  firft  yon  mxA 
prove  jncn  a  deed  onc)^  exifled*  and  h  loil }  and  yon  mnft 
prove  contents,  not  identically  tUeed,  biit  as  well  and 
truly  as  you  can.  507. 

Muft  agree  with  the  declaration,  in  otder  to  enthle  to  a  ner* 
diA.  $23,  3H-  . 

All  evidence  is  to  be  weighed  according  to  what  is  nrodtced 
on  one  fide  balanced  againft  what  is  produced  onm  odber, 
518.   And  to  the  fubjeA  to  which  it  applies.  5S9. 

The  jury  are  to  find  tfie  evidence,  not  the  court.  573. 

Prefiunption  is  a  ground  of  evidence^  and  ikefefixe  it  b  lor 

.thejutyv  but  not  the  court,  ibid* 

Where  a  tonvi^oti  is  removeil  by  certiorari  the  j unices 
not  ordered  to  remrn  examinatir3ns  i  nor  is  it  done  but  in 
the  caFt'  oi  a  coroner's  inqiieii,  where  the  court,  as  lupren^ 
corof>ec  of  the  ktng4om  ooes  it.  348. 

Eilam  paflmg  in  exchange  mnfi  be  redprocally  of  eqitiA 

quality,  v.  416.  •  ' 

Cannot  be  between  more  than  two  parties,  ibid. 
m$f£.  t. KUs of fixchange. 
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Executor, 

pAjrnhnt  of  intercft  evHence  of  afTets  againfl  an  ejLecutor* 

b\it  not  conclufive  evideru  e.  63,  69. 
"Will  bef  re  probnre  fvifficicTir  title  to  rh^^  eoods ;  probate  Ol^y 

neceilary  to  t-iiable  him  to  f  ie  {t)r  debts.  81. 
Feme   poncHcd  of  chat  re's  m  auter  droits  as  executrix,  the 

liufband  ihall  not  cake  them  by  gift  of  law  chough  he  (br^ 

▼ive  her.  83, 

> 

EJtecution: 

Never  to  be  taken  out  bdt  £>r  ^ihat  is  aAually  and  tmi/de 

due.  280. 

Of  goods  hafty  and  unreafonable  difai lowed.  52. 
ifexied  by  attorney  after  debt  fatislied.   (joods  at6tM  td  be 
tcfioted  with  CKms.  84. 

« 

The  exportation  price  of  barlry  held  to  be  dereanined  by  il»e 
yviLC  at  the  pott  of  cxpouu4^. 

Taking  out  letters  of,  adminidration  to  {eamea  upon 
otth.  321. 

Fme. 

I.  May  [flead  without  her  hu(band  wherd  the  halband  h 
tranipofted  :  For  tranfportation  is  a  temporary  death,  i^* 

a.  Warrsot  of  attorney  to  confefs  a  judgment  g^ven  by  a  fifM 
Ible  I  (he  afterwards  married :  The  court  gave  leave  to  eater 
up  the  judgment  in  the  name  of  the  huiband  and  wife.  329. 

3.  May  Airm  a  deed  which  was  totd;  bein^  made  durii^ 
her  coverture,  and  make  it  good  when  (he  becomes  ible  by 
te-delivery  1  or  by  words  or  adls  of  affirmance,  widioat 
afftual  dehvery.  v.  763  to  766. 

Feme  (ble  marrying  between  original  proceis  and  appearance. 
V.  Abatement. 

'  Vide  Govertufei  Marriage,  Revocation.  ' 

Fine. 

Fine  levied  by  tenant  for  years  is  no  bar  to  liic  ircchgld.  514* 
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«  « 

Final  Jurifdi£lm. 

ere  a  fentence  is  made  final  by  a(fl  of  parliamfnt,  or 
otherwife,  it  is  to  be  underflood  with  therefer\'e  if  it  be  not 
palpably  imjufl  or  ilk  gal  upon  the  face  of  it.  189. 
Where  A  (enrence  lias  been  pafled  not  unjuft  or  illegal  but 
improper,  by  a  enurr  having  final  jurifdidtion,  another 
court,  though  lj|  crior,  may  not  fct  it  afide  :  But  it  will 
influence  the  dil.  retion  of  the  rrnirt  when  their  ^i&iiance  is 
aiked  towards  the  execution  oi  it.  i^o. 

Foreign  Judgment 

Yovi  can'r  bring  an  aiflion  upon  a  foreign  judgment  as  judg"- 
nicnr  ;  but  you  may  acuoii  ui  debt,  and  give  the  judgment 
ill  evidence.  148. 

Foreign  La%vs. 

Where  a  contract  is  made  abroad,  g^rounded  on  foreign  law, 
the  court  here  will  receive  evidence  of  that  foreign  law,  and 
give  judgment  accordingly,  on  an  a<5Uon  brought  herein 
due  torm  upon  the  contraf^  154. 

F\raui. 

If  a  charge  is  iunple,  and  the  denial  coupled  with  circum- 
flanceSy  ir  is  a  great  prefampri  n  of  fraud.  155. 

The  very  tide  and  ground  of  the  ftatute  of  fraud's  hal  been 
^hereafon  of  many  exceptions  from  the  letter.  331. 

Every  conftniffHon  of  the  itarute  of  frauds  which  wbuhl  be 
good  in  equity  will  be  good  in  law.  331. 

The  note  of  ^  agent  will  be  the  note  of  the  parry»  ip  as  to 
fake  out  of  the  ftatute :  Though  the  aeent  has  not  an 
exnre^  authority  to  (ign,  bu%a  general  authority.  332. 

K  fidfe  or  collufive  a(5lion  fliall  conclude  againft  the  parties  to 
the  firaud  i  but  all  the  world  beiides  is  permitted  to  contro- 
vert it.  427. 

Frauds  in  the  legal  fenfe,  is  aiiy  aA  unwarranted  by  law  pre- 
judicial to  thtnl  perfons.  470.  v.  Bankruptcy. 

Vide  more  under  Infurance,  Goidequential  Damage  MaUce 
implied. 

Rui^  conoemhig  fraud  of  two  kinds ;  one  to  proteA  jgood 
and  innocent  people,  at  leal)  comparatively  innocent  to 
thofe  who  have  deceived  them^  by  refcindis^  fiaudnlent 
ajuccuicntSt 
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Tht  other  to  prevent  peribns  dealing  upon  equal  terms  frr>m 
idling  ima  agreemenrs  prohibited,  by  paiedadiiig  them 
from  taking  relief  againft  fuch  conrr^s.  7  J8. 

Where  the  o&nce  is  faris  gradut  the  defendant  has  the  bet- 

'  ter  fide. 

Whoever  enters  into  ail  flleg'al  contract  dbhi  it  fdbjecfl  to  all 

rights  known  of  nnftnowfii  at  the  tittie^  trhich  are  a^snft 

the  contra^.  7  $9.  V.  Ovv  net-. 
Where  a  woman  has  pdded      a  m^ried  wnWan;  ind  gjv?n 
^  hcrfelf  out  as  fuch,  and  been  accntdtngly  reputed,  and  has 

goods  in  the  houfe  of  the  man  mtK  wh'^m  fhe  coh^ts» 
-  doA  is  oftenfibly  his  wife,  and  tbe  goods  of!enl3>Iy  his,  net* 

therhenorihe  ihall  fay,  upon  the  goods  being  takes  in 

escectttion  by  a  creditor  i6r  a  juft  debt,  that  ihe  is  not  Ids 

v^ife^  and  the  &)ods'not  his.  783;  to  784^ 
Secivt  transfer     moveable  goods  abrays  a  badge  of  fised. 

7*4.  . 

Gans  An. 

Keeping  a  greyhound*  without  ufing  him  (or  the  purpofeof 

deliroying  the  game,  not  within  die  a<5(.  179. 
Going  out  with  a  qualified  peclbn  not  whhin  the  aA*  ibid. 

« 

t.  An  evil  too  hig;  for  pofiiive  law.  i  ^t. 

Well  when  both  parties  lofe  by  ir.  ibid,  nnd  15^. 

2.  Securities  on  a  gaming  confideration  coming  into  thf  l;ands 
of  a  third  perfon  innocent^  without  privily,  for  a  fit 
debr,  a^-e  yec  void.  75$. 

3.  I  nfu  ranees  on  the  chances  of  tickets  coming  up,  prokbit* 
ed,  V.  776. 

Otnerd  Warrants. 

Vide  Warnmrs. 

Tlie  proper  le^l  conifhidttnif  of  whac  is  ccjoaBMly 
called  the  preterit  tenft.  440. 


Grandchildren^ 


Vide  Chiidren. 
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Habendum^  . 

X«imits,  enlarge*,  afcertains,  and  fixes  the  tn^eanlng  ^|  4^ 

'  praoUIes,  Uit  cannot  contradidl  tliem.  xgL,  19a. 

'1  '*  < » #  »\  « 

•  .     .    •  ;  •  • 


nbfbypiircfeafc,  ^ 
Thjf  kcir  ftall  iiiqt  be.  difiiikcrited  ^fuit  tar  ^tep?(%y  ipap^cfi- 
~  Hon.   Vide  Will  et  pajftm^  and  y.  ImplicatjuM9*  . 

m 

Holding 

If  an  a(flion  be  brought  on  the  ftatute  for  double  rent  W  twcx 
years  holding  over,  the  jury  may  find  for  fo  much  as, 
upon  the  evidence,  the  tenant  appears  to  hnve  overheld 
beyond  the  term,  provided  they  n^d  not  beyond  what  is 
laid  in  the  declaration.  276. 

Every  man*s  houfe  is  l^s  caiUe.  v.  t^e  ^e  of  General  War* 

rant. 

This  maxim  confined  to  thofe  whafc  donucile  it  is  ;  for  it  is, 

not  the  fan(5^uary  of  a  ftranger. 
Held  that  the  privilege  of  the  door  b^-long^s  to  the  oiuer  dooc^ 
and  not  to  the  other  doox^s^  though  of  the  il'parate  ^p#(t* 
'  mcnts  of  lodgers.  382. 
The  maxim  not  to  he  extended  by  any  laiitmfc  of  t^ojufixM'' 
"  tion  againft  arrefts  upon  legal  procefs.  382* 

Hwfes. 

Diforderly,  thrfource  of  evtl»  public  and  private,.  29$. 

If^asm.  (Neceflary.) 

l^jtplaincd  t^  bp  a  certain  and  undoubted  implicatipm  bflt 

not  fuchas  left*  it  ftriffUy  imDoiliblc  to  be  otheTwi{e.«  44,4> 
Implication  of  malice,  t.  MfUice  implied. 
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Imli£imcnt. 

Setting  iordi  that  on  Cicfa  a  day  plaintiff  was  a  jaftice  of 
|>eace,  aad  that  .the  defendant  at  a  MSoos  hoUen  at  JL  ftr 
the  county  A.  then  and  thflfre  fiu4  fac|^  words,  bad&r  want 
of  certainty  of  time.  fao. '         '  '  ' 

Tbit  two  may  be  incliioed     indi&nent  fiar^an  aflanb 
agatnft  two.  v.  171. 

Where  in  an  indii5hnfnt  liy  the  accidental  omiffion  of  a  le^ 
ter  a  (epfibje  wpvd  ts  made  infenfible^  though  in  the  verj 
cm  of  the  charge  if  the  jury  may  be  clear  of  the  meaa- 
'  ingf  held  that  it  ftall  not  vitiate  the  incti Anient}  other- 
V7ife  wlien  one  word  which' has  a  meaning,  thongli  tai« 
proper  and'nonleidical  m  th^  place  is  lubfhtated  nir  aao- 
*er.  7«S.  rW.  \  ^ 

InjunSlion, 

Does  not  determine  the  tide  or  merits ;  bnt  it  to  (lay  prefent 
wafte  or  mifcbief  fenda^g  hu.  14^. 

■ 

A.  ow't^i  money  to  B  and  C.  is  difc^mvcd  inider  the  infblven* 

vtfx ;  and  gives  a  note  to  D.  trufree  for  liie  benefit  oi  B,  tiiii 

is  no  exringiiifhment  of  the  old  debt  and  creation  of  a  newj 

but  nn  addin-^nal  fecurity  for  the  old:    And  the  perfon  of 

the  debtor  ren'aiiis  free  ^n^er  thr  benefit  of  the  a^t.  v  37. 
G^urt  never  grnnts  the  tiifolvents  irfs  than  the  full  aliowancCy 

which  is  in  their  difcrction  by  the  fta^ute.  348. 
Where  a  perfon  has  a  benefic  ial  poO  dT^^ugh  not  ftri(^Iy  af- 

figiiabie,  he  fluMild.do  his  beft'  to  difp^tfe  oi  ii  before  he 

claims  the  benefit  of  the  iniolvent  a(5^.  348. 
Seriennt  of  the  miiitia  docs  not  fecm  to  be  a  place  within  tjic 

iniolvent  ^c\.  349. 
Time  pf  payment  on  Monday,  is  put  by  way  of  inftance  in 

the  a<^  ;  another  day  ^viU  do»  provided  it  be  wttkly.  349. 
D;ht  due  before  difchargc,  but  to  be  paid  after  he  is  difcharg- 

ed  by  the  a(f}.  v.  433,  434. 
it  leems  the  place  of  waiter  to  the  commiffioners  uf  the  cuf- 

toms,  is  not  wirhin  rhe  ac^.  436.  fed  quare. 
Held  that  attachment  for  non-pnymt at  of  coHs  in  a  criminal 

iuit  on  K^W.M.  c,  II.  was  difchargcd  by  the  infuacnt 

debtors  a<5l.  650, 

» 


bigiiized  by  Google 


A  Table  of  the  Erincipal  Matters. 


Informaticn. 

Coim  will  not  grant  ififermatioil  upon  dotibtfUl  eddence«  65? 
Party  -applying  for  an.  information  againft  another,  ihould 

com^  IfUfe  haftdSw  73.  v.  Maxims,  v.  f4tr. 
The  court  win  im  aflaft  a  complainant  in  an  extraordinary 

way,  whtre  he  harii^li  eUtged  to  do  that  jufKce  he  ought 
'  fC>*lttivtf  dcH^  himrielf)  though  irregularly  obliged,  ^pd  has 

been  the  caufe  of  the  a<fl  complained,  and  tt  dots  not  ap*  ^ 

<pear  to  have  been  <fone  mtdt  anlmo.  147.  •  . 
Not  proper  to  be  granted  in  the  cafe  of  a  Very  poor  perfbn* 

155- 

Not  proper  to  try  a  civil  right }  ujilefs  the  parties  (land  out 
againft  a  trial  at  law.'  184.     *  ' 

Court  will  not  grant  an  information  when  the  matter  charg- 
ed, if  proved,  will  aflmount  to  a  felony  which  ou^ht  to  be 
tried  in  the  courfe  of  common-law.  253. 

He  who  applies  for  an  infor^nat^on  muft  not  have  lain  behind. 

Upon  a  motion  ^r  aT\  information,  the  original  papers  (hould 
not  be  annexed  to  the  affidavit ;  but  a  copy. 

Court  will  not  grant  it  where  information  is  offered  under 
falfe  or  ambiguous  colours  ;  where  the  words  fairly  admit 
a  favourable  interpretation;  where  the  complainer  comes 
lare  ;  where  he  comes  equally  chargeable ;  where  the  party 
charged  is  f^  poor  that  he  would  be  overborne  by  the  ex- 
pence  ;  where  th-^  matter  itfelf  is  not  of  imponance,  for  pub- 
lic example  in  an  extraordinary  manner.  Vide  the  places 
cited  above,  nnd  p.  391,  394. 

Will  be  granted  againfl  papers  publilhed  to  prejudice  a  caufe. 
465/ 

Infurance, 

"^herc  n  perf.jn  infarct  r.nd  afterward  the  veflel  is  loft,  and 
he  wri'cs  after  rh(^  lnf«;  to  increafe  the  infurancc,  and  rhe 
lerter  is  dated  nn  a  night  v.  he-f  no  pof^  g^)e5  out  from  tlie 
pln-r,  and  the  next  dny  in  the  public  p;i|>ers  of  the  j>LHte, 
ihc  inis  appears,  nnd  rhe  perr-)n  applying  to  incrcale  tiie 
infurancc,  does  nor  withdraw  the  letter  nor  give  notice  of 
the  lofs,  this  '\%  fo  fufpicious,  that  in  a  cafe  with  thefe  cir-  •  - 
cumftanccs  where  there  had  been  a  verdid^  for  the  defen- 
dant, who  obtained  the  increafed  infurance,  the  court  grant* 
ed  a  new  trial.  212,  213. 

In  Noveml)er  1722,  A.  chartered  the  Ihip  Thmas  nnd  Matthtw^ 
and  agreed  to  freight  her  f^r  Feville,  and  back  again 

The  plaintiffs  and  many  otlicrs  Ihijrped  a  cargo  on  board  and 
inPired  the  fame,  with  provifions  a  gain  It  lofs  by  ftorms 
and  perils  of  the  ica^  &c.  and  againft  barratry.    In  the 

policy 
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policy  k  is  declared,  tl^  k  (Ml  vfft  be.  woid  by  nafim  of 
aii7  flaw  m  the  vefiel  unknown' to  the  afltired. 

Tlkr  »ip  £dl«d.  m  Dkcmhtr  177%  and  went  to  Aimbj^ 
whore  cb^ ca|ttaia took.io  a  <|aantity  of  brandy*  whkbM 
Mane  to  mn  of  dmdeRint  trade  1  tfaia  ai^ 

toiling'  they  fpn»9g  apical^  which  drove  them  imo  Obtr 

'  nosth^  from  whence  th^y  went  to      ■»!■  m  Corawdli 

•  ifleif  ^hnuidy  vsaiU^edbytheawtdioriiyof 

Bj  the  bad  weather*  &c«  th^ihip  was  mdmdwifit  bribe 
tpyng^»..  whicli  Jiad  imti  partly  pmleaittd  aiiar  pMaf 
mo  Cornwall. 

Ttr  pftftioft  came  to  m  ane^^nient  that  the  mfonmce  ftooll 
continue^  and  ptoteA  meir  goods  i»  their  neon  to  Leo* 

Yhetgoods^  were  fpoite  whdrenpoA  thia  aifttna  irm  konglit. 
Three  counts  were  laid. 

1'^  of  dwnagfi  tQ.  jJm  £hip  by  ftomu,  kc.  wbcrefajr  the 

gdods  were  fpoilt. 
jbdLO&he  ihip  fpringjoga^cMlK  in  her  v^yag^  frtya  Daiunoatt, 

w^e^eby,  «c, 

jit  That  hv  the  fraud  and  barratry  of  che  maAer  the  fpak 
.  iNMire*  fpoUt' 

lEh^  undemntert  comencbi  that  thie  wae  only  a  finplede^ 
vhvtira  of  the  oaptatn,  not  firandttlent  as  againft  the  ovrmrs, 
.  and  was  neither  merely  accidental  nor  barratryy  being  m 
'  fimi  againft  the  owners. 

The  infitred  tnOfted  that  it  was  either  accidental  lofs,  sad 
then  they  were  entitled  to  rccorer  under  the  general  terms 
q£  the  infurance. againil  ftorms,  &c.  or  dfe  it  was  barratry. 

le  eame  out  upon  the  trial,  and  was  found  by  the  jury  un- 
der the  dire<51ion  of  the  judge,  that  the  voyage  dP  the 
taplain  to  take  in  the  brandy  was  with  the  pririry  of 
MVIes  the  owner  of  the  hulk»  bat  without  the  privity  ef 
Piirtok  who  chartered  the  veflel. 

iU)d  they. found  a  verditf)  for  the  plaintiffs. 

Pn  a  motion  for  a  new  trial,  the  court  was  of  opLoiua  diat 
the  rerdi<5l  was  right. 

"Whfit  was  charged  on  the  captain  and  found,  it  was  agreed, 
coujd  .not  hyvc  been  barratry  as  under  the  infuraace,  if  h 
had  been  with  the  privity  of  the  owner,  for  Iw  fh<>uld  not 
hare  recovered  againft  his  own  order  or  confent ;  but  thst 
here  H^iUes  was  not  the  owner;  but  Darwin  \\hr^  freigbwd 
under  the  charter  party  was  the  owner,  />ro  i/lJ  zuce. 

That  barratry,  in  the  gcnenil  fenfe  of  commt^rc  ial  naiioiMi 
apd  in  our  books  as  far  as  it  had  been  toucl.td.  Il-tir.rti  te 

*  mean  fopiething  fraudulent  or  criminal,  v.hcrrbv  fhe  ia- 
tereffs  of  peribns  CK>a£crned  iu  the  voyage  or  in  il^  ftip 
were  prejiidired  ^ 
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But  that  ir  was  not  tt^" -^p'-y't  fliould  be  a  Iraiidulent  or  cri- 
ininal  af^  inrcndcd  a-yiiinli  :hc  \ic^f'im  v/h') 'frrff^rcd  ;  ir  was 
eii'Aiirh  it  it  was  a  imud  and  a  cnire,  nnd  they  fudained 
damave,  th- uf*K  the  d  nna^e  nor  ir»r«'nded  aEaii^it  th- r  >  ; 

And  farther  (thoui;!i  iVir  Jiiftice  f/V/r^  feencci  to  d  " but 
aereet!  rhe  ruhflnt'.tial  uieritS  wee  arifwcri  d  nnd  '  U  ^  t  not  ' 
to  be  difiuroed)  the  court  was  dearly  of  opinion  rh,  r  the 
fu^HTvenient  d  Mnn  if^s  need  not  refnir  direcHly  and  immedi- 
£iT,.!v  from  t!:c  vrirr.inal  qC'u  bur  tr.at  a1!  dimaf^es  after- 
V  s  h'ipprnjng^,  which  mio;hr  by  any  poiiibiliry  other-  ' 
V\  iio  not  have  hap^'enL'd,  (hcdl  r\nrc  back  t  ^  the  oririinai 
fr&ud»  and  be  imputed its  ccmfequenccs.  v.  631  1064$* 

trrcvclancj,  .  - 

bpprobrions  words,  fp r>k,  n  by  parry,  counfcl  or  uuutTs,  irre- 
velant  ti>  ihc  caufe,  will  be  punillicd.  56. 

May      'vaived  if  you  continue  rhc  proceis  on  the  other  Iide» 

as  it  it  had  not  been  committed.  236. 
On  a  common  appearance,  proceeding  to  plead  suimits  regu^ 

iarity  of  rhe  appearance.  23". 
You  fhouM  complain  of  rr  on  the  firft  opportunity ,  323,  333. 
Where  there  had  been  an  irregularity,  and  tl.c  party  who  fiif- 

fered  by  it  came  late  ar.d  w  ithnut  merits  complaining  of 

furpri«e,  the  court  difmilicd  the  application,  reHing  rhem 

that  they  came  out  of  feafjn,   to  inform  the  court  they  ^ 

were  furprized  into  doing  juflice.  333. 
Where  a  bill  is  filed  againft  one  as  attorney  ^'f  B  R.  who  is 

attorsiey  of  C.     this  feems  error,  and  not  irreguiariiy.  653. 

■ 

Words  fpokcn  by  a  juflice  of  peace  to  a  j-rand  jury  very  im- 
proper, not  fubje<51  to  ail  . . iJi^^ment  bt-La  de  Ipukcn  in  the 
txecuti(^n  ni"  his  office;  but  if  he  had  been  a  county  juf- 
tice,  they  might  have  a  ground  to  apply  10  the  great  feal 
to  remove  him  fri)ni  his  office.  56. 

Words  fpoken  by  a  judge  in  the  execution  of  his  office  arc 
not  acfiionablc.  56.  ^ 

JudjmenL 

Wliere  there  are  two  defendants  convi<5^ed  under  the  fame 
indi<^enc  for  the  tame  offence,  the  court  will  not  pcoceed 

e  ta 
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to  judgment  agatnil  one  feparacely,  unleb  the  other  cMol 

«p|)ear  by  any  reafonable  intendmem.  44. 
Sumring  judment  by  defaaU»  admits  the  faA  and  thrill^ 

to  be  againn  yoQ  j;  and  you  cannot  ofier  affidavits  In  denial 

or  juftification,  but  yoil  may  to  Atenuafe  and  mitigate.  Ss. 
Judgment  in  Mmid  upon  a«biU  of  exceptions  1  held  that  it 

ought  not  to  have  been  given  1  but  when  ^ven  the  cottt 

would  not  reverie  it.  34.  » 
Judgment  foreign,  v.  Foreign  judgment. 
Judgment  of  B.  R.  dnd  execution  th^rrefon  fet  afide,  the  pUiiit 

in,  the  writ  being  laid  "  before  our  juft ices  at  Weftroiwfcr,** 
.  whereas  it  ough^  to  have  been  "  before  ourfelves  at  Wtft* 

*•  minder  or  wherefbeyer,  &c.**  p.  1 84. 
Of  corporal  punifhment  not  to  be  pronounced  againd  a  per* 

{on  in  his  abfence.  40a. 
Judgment  relates  to  the  firfl  day  of  term.  v.  654. 

Judgment  JnUrhcutory. 

A  regular  jud|ment  not  to  be  called  a  finappisig  judgfneisC 
where  there  is  tio*fraQd.  14J. 

Juryman  pin  upon  the  pannel  above  eighty  years  of  age,  4i- 
charj^cd  by  the  court.  Z13,  2x4. 

Jufijces  of  Peace. 

The  c  vdTt  u  iil  not  fu^er  them  to  be  haxaOed  under  colour- 

able  jnerences.  38  to  42. 
But  where  any  thing  doubtful  appears  in  their  condu<f^,  ihf>' 

the  court  in  ii  doubtful  matter  will  intend  fnvourablv  fo: 

inagiOrares  in  the  trufr  of  public  juftice,  they  will  not  poiK 

ifh  the  com;  In i nam  with  coftf.  v.  42. 
Not  jproredrd  by  law  in  a6ii  done  under  pretence  or  colour  oT 

otvlrc.  243. 

A  jiifiicc  may  commit  on  complaint,  but  in  ftrii^l  ibnn  tX^ 

complaint  iTiould  be  in  writing.  243. 
tic  may  commit  on  his  view  without  complaint,  if  he  has 

rcafrm  to  apprehend  the  peace  will  be  broken,  though 

actually  broken.  243. 
All  ofHcers  ac^ling  under  a  juftice*s  warrant,  within  thr  j  > 

rirdi(51ion  of  the  juftice,  are  within  the  protedUonol  the 

iiatute  24  G.  2.  V.  252. 
T  hey  muft  fhew  a  juft  and  reafonable  caofe  for  refuBfii 

licences.  315.  I 

May  I 

I 
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May  plead  the  general  iilUe  to  ad^ions  brought  againi)  them, 

aud  give  the  fpecial  matter  in  evkknce ;  and  if  verdi<5l  is 

far  ihem  they  ihall  have  double  cofli.  373. 
A  man  who  a^s  as  attorney  (hould  not  a<5l  as  judice  of 

peace  ;  but  this  extends  not  to  charter  juftices.  620. 
For  more  concerning  the  jurifdi(fU(ia  of  junices  v.  Bridges.  Gmi- 

viiflion,  &c. 

i 

Lati:at. 

Pcrfunul  fcryice  ncc;eiiary  in  the  tird  proccfs  in  Laita:,  253. 

Lnrcin^, 

If  after  goods  are  fold,  and  eameft  ox  the  whole  fum  paid,  a 

Kfrfon  takes  out  part,  t)i  ju^h  before  9(5hial  delivery  to  the 
lyer,  or  to  any  to  cotivey  to  him,  this  is  grand  or  petty 
larciny,  according  to  the  value  xsjuen  out,  tno'  the  goods 
may  he  remaining  in  the  warehoufe  of  the  feller :  Por» 
after  the  fide  is  completed  by  eameH  paid,  the  pofleffion  of 
the  feller  is  the  poflefHon  of  the  buyer.  601, 6oz.  v.  Tro-> 
ver  and  Specific  Performance. 

Leafe, 

From  the  firft  of  Junt  for  three  years  begins  on  the  fecond 
and  ends  on  the  firft.  276* 


If  lefTee  h(ild  over  after  notice  from  the  landlord  that  in  cafe 
of  ii<>ldinp;  over  beyond  the  day  in  the  notice  he  (hall  pay 
an  increafed  rent,  the  holding;  over  is  an  aflent  to  the  n'"\v 
rent,  and  the  landlord  (hail  recover  it  in  an  atflion  for  ufe 
and  occupation.  154. 

Vide'Holding  over,  v.  Rent. 

Legacy. 

Double. 

Where  a  lefs  fuiti  is  given  by  will,  and  afterward  a  greater 
by  codicil,  or  in  general  a  lefs  fum  by  one  inflrument  and 
a  greater  by  a  fubfe<^ent,  as  where  there  are  two  codicils^ 
and  diflferent  fums  given  in  both  to  the  fame  perfon,  the 
prefumption  is  in  favour  of  the  devifee  as  to  both :  And 
if  the  neir  would  take  either  fum  from  the  devifee  he  muft 

e  2,  prove 
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trove  an  ademption  of  it }  and  fo  it  feems  if  a  greaier  tad 
e  given  firft  am  afterwards  a  lefler.  Otlierwile  where  us 
the  fame  inftmment,  or  equal  (tuns  indi&rent  inftnimenTs; 
for  then  the  proof  lies  on  the  derilee  that  both  fveit  be> 
queathed.  130  to  t  35. 

Letters. 

\Vhere  there  is  a  poft-town  that  town  continues  the  limits 
of  delivery  ;  and  the  mafter  of  the  ofHcc  there  is  bound  to 
deliver  letters  to  all  perf^ns  within  that  xoww.  And  he 
cannot  charge  any  thing  beyond  what  is  provided  by  the 

,  ac*^  of  parliament.  753  to  755. 

Vide  Parhament. 

Ubeh 

Where  being  in  cuftody  is  not  an  excufe.  778  and  780. 
That  publiflier  ia  ignorant  of  the  contents  goes  for  notiiiagf^ 

544.    It  may  indeed  on  circumAances  be  a  mitig^tioo»  but 

it  cannot  jiiftify  to  the  adlion.  76^,  763. 
The  inipotence  of  the  libel,  both  in  the  writing  it(eif  and  ir 

the  ftrength  of  the  €hara(5lers  it  attacks*  is  no  excnie  for 

it.  778. 

A  libel  on  King  WHllam  and  Qiieen  Mary^  efpecially  as  inAm* 
ments  of  the  revolution,  is  paniihable  now.  778. 

if  the  meaning  is  clear  to  the  jury,  mifdating  of  fa<f!s  or 
oniiCTionofletten  in  Words  will  notmake  itlefs  a  libel.  77S. 
V.  780. 

Liberty. 

For  violation'  of  liberty  no  price  is  a  compenfation  1  whe- 
ther it  be  by  confining  a  perfon,  or  b(»ting»  wountfii^ 
or  otherwile  ill  treating  him,  in  his  body  or  reputation, 
which  he  ha$  a  right  to  enjoy  freely,  or  by  oppiefling  him 
and  depriving  him  of  his  juft  rights*  in  any  kind.  v.  7741 
and  V.  Damages,  Libel*  General  Warrants,  Maxims,  t^- 

The  laws  of  this  country  AvtU  not  endure  the  violation  of  li* 
berty  in  the  perfon  of  a  f)  ranger,  no,  nor  of  a  tlave  re/idnit 
here  s  for  they  know  not  davery,  nor  fuflbr  it  to  breathe  m 
the  air  of  EnglanJ.  v.  Negro*  and  the  exception  of  villea- 
age,  now  obfolete. 

« 

Limitation  of  T^ime, 

A  year  obferved  to  be  tlic  l  Jinnion  limiiaci.ai  iii  prnal  ftaCOtrf 
where  a  moiety  goes  to  the  informer  ajid  a  laoicty  to  the 
-   pool"-  330. 

Vide  Statutes  of  Limitation. 
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LiUrary  Projjfert^. 

yide  Abridgment. 

Madhoufis, 

^rirate,  not  autborized  law  (note»  this  was  befbise  the  late 
zAy  The  keepers  of  them  excufed  by  a<5ls  of  nec^uy 
under  the  judgment  of  proper  perfons  in  a  proper  manner. 

7i— 75-  79^ 

Madmdm. 

Any  man  may  commit  a  perfon  who,  under'  the  vifitatLon  of 

Cody  is  a  lunatic  furioufly  mad,  to  prevent  mifchief.  243. 

But  the  removal  of  a  lunatic  is  under  a  fpecial  power  gtvea 

to  two  jnftices.  ibid. 
* 

Implied.    What  it  is,  and  its  confequeiices.  v.  64$.  and 
Ix^furancc. 

Majority. 

The  majority  at  commoii  law  is  not  of  the  whole  body,  bat 
of  thofe  pref<)nt.  0^66. 

Mandmtms. 

Will  not  be  grtfnted  to  do  that  which  is  likriy  to  be  done  wtth*^ 

out  it  by  confent.  148. 
The  court  refufed  to  grant  a  mandamus  to  admit  a  deputy 

parifh-clerk.  434. 
Ihinndumus  will  go  to  reftore  a  perlbn  removed  from  a  free^ 

hold  before  it  was  competent  to  remoye  him.  S5i« 

Marriage. 

^ond  with  pen:ilty  cnp^ngitniii:  not  to  marry  any  bur  the  obligee 
\oid,  becaufe  ag-unlt  policy  and  reafoni  the  obligee  not 

engaging 
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engaging  to  marry  im*  the  cafe  of  Loi^  v.  Dtmui^  in 
Sir  James  Burros  Reports,  poblifhed  fince  the  page  nas 
primed  which  is  referivd  to  in  the  note  above,  and  panicu- 
larly  fee  2055  to  2057.  And  vide  alfo  the  cafe  of  Uwe 
and  Peers,  zzz^  to  zzj^  which  feemi  the  very  cafe  meant. 
Vidr  Feme. 

Mafter  may  juftify  in  aiTanlt  that  he  interpofed  in  dpfencc  of 
hisfervanc,  whom  the  plaintiff  was  beating  1  for  the  duties 
of  the  relation  are  reciprocal,  21 5»  216. 

Majler  and  Fellows. 

Difpiites  concerning  elecflion  to  be  tric4  ^^ic  King's  court. 
V.  25.  /    '  ' 

,  Maxinu. 

No  man  ihall  be  a  judge  in  his  own  caufe.  63. 

Etreme  niceties  very  proper  in  fnrrlierance,  very  bad  in  hin- 

derance  of  juftice.  70.  v.  Table  of  Maxims. 
$ue  pefcai  m  Jyllaha  peccahit  in  toto  tauja  is  not  to  be  taken 
.generally,  and  it  is  lefs  to  be  admitted  in  civil  caufes  than 

in  criminal  charges,  and  lefs  in  civil  upon  thedefenfive  Hde, 

which  is  favourable,  than  upon  the  adverfe^  in  lihidi 

greater  nicety  {hould  b^  ufecl* 
J.  Apices  juris  non  funt  jura. 

Summum  jus  fumma  injuria,  v.  327,  328. 

'    3.  LiRERTAS    NOK'    RECIPIT   JBSTIM AT  10 W EM. 
4,  Crjfnnte  cnufd  cejfnt  caufatum.  401. 
.5.  llem»  lutreiitur  de  injur i  fui pr^prii,  v.  645.  • 
6.  AUegflns  turpitutiiwem  Juam  W  ^  audiendus  to  be  tafcen  in 

a  reurained  fenfe.  v.  342.  757,  758. 
Vide  Pfiff^t  and  V.  The  Tfibi^  Ijflaxims. 

Ahrchmts. 

Cuftom  o^'  part  of  tiie  general  law  of  nations.  639.  f .  hifu- 
lance. 

MaraHtj. 

Wiiatever  offends  againA  the  order  and  good  morals  of  fc 
ciefy  is  .an  oHence  againil  the  law  of  f,s%land^  and  ponifh* 
^bic  9X  common  ls|w.'  385. 
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I  Mortgage* 

£je<5)ment  by  mortgagee  not  considered  adverfe  againii  the 
tenant.  364,  365. 

Maim. 

What  regularly  is  to  be  had  on  plea  ought  not  to  be  taken 

upon  motion.  65. 
What  is  hard  and  unfavourable,  in  a  view  to  confcience  and 

rquiry,  the  court  will  not  not  fuSer  to  be  taken  upon  niQ^ 

tion.  V.  Gaming,  2.  and  v.  Coverture. 

Navd  Stores. 
Vide  flftttttcs  oonccrmiig^  and  f .  Broad  Arrow. 

Negro. 

(tannot  be  &nt  out  of  (he  kingdom  of  Ep^knd  againfl  hi^ 
wiiL  19.  "     *  ^ 

Nev)  Triai.  ^ 

Will  not  be  granted  in  every  caie  where  the  yerdiA  if  ag^in(| 

evidence.  146.  39i»  457,  529. 
To  grant  a  new  trial  fiippofes  at  leaft  that  the  verdiA  was 

a^nft  evidence,  or  tht  evideooa  improper  to  have  been 

laid  before  the  jury.  1 58. 
Upon  a  new  difcovery  n^y^r.  too  late  to  move,  if  you  apply 

in  regalar  time  after  the  difcovery.  160. 
Infttfficiency  of  counts  ground  for  arreft  of  judgment ;  not  of 

new  trial.  371. 

Ought  not  to  be  granted  wheiv  the  charge  is  of  a  criminal 
nature,  and  the  defendant  has  been  once  acquitted.  391. 

The  court  will  not  grant  a  new  trial  where  the  jury  have 
fimhd  againft  the  form,  though  they  have  been  wrong  in 
fo  doin^,  if  they  have  found  according  to  the  merits  and 
fubftantial  juftice.  521. 

Nm-Risfidmce. 
S^tqueftration  of  the  benefice  no  excttfe.  ti02^  603.  v.  Statutes. 
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NoUlC.  ' 

•  — 

Kanie  of  plainti^Ts  atLorney  not  inierted  in  noiicc  of  a  wnt 

of  latitat  vifiares  the  notice.  «;8 
A  morion  ^-^r  judgn^cnt,  as  \a  luu    i  a  nonsuit,  up^on  :kc 

G.  2.  c.  i:'.  held  to  be  norire  within  the  ftatu*e.  265. 
Jf  no  b  >dy     i:  b',  foinid  on  \\lv  «m  to  ferve  nonce  of  ejeifl- 

ment  yuu  may  flick  if  up  ■^x  the  door.  266  and  272. 
Of  rje(^ment,  held  gf>t.d  ,\\  the  lioule,  though  ihe  preniife 

lay  in  another  county.  301. 
Held  that  where  there  were  joint  ownc^rs  notice  onghr  ro^be 

fervcd  upon  both  j  at  lealt  where  they  lived  in  kparatc 

hollies.  ^0£. 

or  declaration  in  cjccflnient  not  to  be  delivered  to  feryant 
infaiic,  but  to  comtnitiqQ.  491, 

A  ir.nn  ilinil  not  have  a  private  ai^ion  for  a  copamon  or  palh 
lie  nulance.  556. 

•  Order  of  Nifi  Prius. 

iExplanaCory  words  not  10  be  added  to  the  order  w^ien  it  is 
made  a'  rule  of  court  %  but  if .  ncceflory  they  muft  be 
made  a  feparate  Qile. 

•  > 

Order  of  S^Jp$m. 
ApplicattoQ  no  rompvo  by  canmui.  within  what  time*  $44. 

QrigM  (Writ.) 

5uit  by,  where  bad.  52,  . 

*   .      '    Oupr.  (Aaual) 

Held  that  it  may  be  prefumed.  768.  v.  l^enanu  in  commoo- 

Outlawry. 

When  you  come  to  reverie  you  muft  have  the  iecoi€  ia 
court.  V.  348. 

Vide  370. 

Perfonnl  appearance  not  neccOery  to  tercile,  exoept  in  treafoa 
and  felony.  372,  520^  5a i. 
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Error  in  fac^  the  nttorney-general  may  be  permitted  to  aliow, 
though  the  error  all  edged  be  not  true  i  otherwiic  error 
Jaw.  V.  52X. 

Wherever  the  lawful  property  may  be  identified  and  traced 
out  the  owner  fhall  cotre  fUid  fecover,  when  the  thing  has 
been  unlawfully  converted  and  changed :    For  though  the 

EoHeilion'hc^.bci^n  changed 'the  pmperty  is  not.-   Nor  will 
U2ure  into  the  hands  of  the  crown,  in  liich  cafe,  be  a  bar, 
y.  759.  Trover.  3. 

Parent. 

If  the  father  appears  improper  to  have  the  ciiftody  of  the 
child,  and  the  child  be  of  too  tender  years  to  choofe  for  it^ 
felf,  the  pow  er  of  the  court  of  B.  R.  is  difcretionary  in  affign- 
ing  the  cuflody  of  the  child.  749. 

The  power  M*  the  parent  is  fubordinate  to  the  power  and  au- 
thority of  the  ftate>  in  education  of  the  child,  as  in  other 
^pe<5is.  749. 

PariJh'Ckik. 

It  feems  appointment  of  parllii-*- ierk  needs  not  to  be  in  writ- 
ing. 434- 

Parliament 

m 

potion  to  flay  proceedings  till  the  event  of  A  petition  touch- 
ing the  caufe  depending  in  parliament  refiifed.  456. 

Powers  derogatory  to  private  propeny,  though  by  ad^  of  par- 
liament by  one's  own  reprelentatives,  to  be  very 
conftrued,  and  not  extended.  442. 

}io  man  can  demand  a  duty  without  an  adl  of  parliament. 
754-     Lettere.  v.  Taxes, 

m 

Partnerjhip. 
Eveiy  partner  is  liable  jointly  and  feverally.  8a. 

Patent, 

It  does  not  feem  to  hold  true  that  a  patent  cannot  be  granted 
for  a  new  invenuon  iupeiaciutd  to  an  old  one.  395. 
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Coovi^Stton  of  tetam  of  pauper  ihould  appear  to  bate  bm 
confel&on,  oath,  or  view  of  the  ionice  Kiinielf  i  aad  n 
(hould  appear  that  he  xetiniiedwitQoittc^^  84* 

][^rivilege  of  peerage  will  be  noticed  without  pleafUng.  49. 

Fend  ASion. 

Vide  Tithes,  v.  Statute^. 

Pcrmpttxry. 

A  peremptory  is  always  underftood  ib  as  to  be  without  prtju: 
dice  to  juAice.  262,  263. 

Perjury. 

Mil  ft  not  only  be  a  lalfe  fif^aring  upon  oath,  and  in  a  court 
having  authority  to  adminifter  an  oath,  and  in  a  matter 
which  is  material  to  the  (0i|ie»  ^t  it  nittft  be  a  wilfiil  and 
dehberate  falie  fwearlng :  For  |f  a  man  in  the  (iiurry  of 
evidence,  or  from  dele<ft  of  memory,  fwears  falfe,  by  error 
or  furprize,  this  is  not  perjury  $  for  l^ere  mui)  be  the  mind 
of  fwearing  falie  to  make  it  perjury  %  and  then  it  will  be 
perjury,  even  if  n  man  fwears  to  a  tm^  if  it  can  be 
proved  that  he  believed  it  to  be  falie. 

Vide  773.  it  aUi, 

In  prefcribing  f  )r  n  pow  it  is  not  nec^flary  to  alVdge  that  He 
and  his  ameflf^'s  have  always  btxn  acciiftnmed  ro  repair; 
for  it  is  only  evidence  ;  And  periiaps  the  pew  ac\er  v^aui- 
cd  repair.  423. 

Plaint. 

* 

Defendant  ought  to  remove  with  caufe  i  plaintiff  may  with- 
out. 5ao. 
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Pleading. 

Afflion  againi)  a  tenant  fer  tnreach  of  covenant  in  not  repair-* 
in^  the  demifed  premiflles.  Plea  that  the  landlord  dici  not 
alHgn  him  inaterial&— bad  }  for  he  ftould  have  fhewn  chat 
he  a(ked :  And  fo  plea  that  theve  were  none  proper  to 
which  he  had  a  right ;  for  this  is  putting  the  iilue  not  up* 
on  the  la<fl  but  upon  the  law.  45. 

Pica  of  rjcfu  pir  defcent^  how  giyen  by  the  llatute.  v.  264. 

« 

Plea. 

Xi  feems  to  be  the  prance  that  delay  to  demand  a  plea  does 
not  hinder  your  ^i^jAng  jiidgment  the  infiant  after  yoa  have 
demanded  it.  333. 

Long,  the  effe<51s  of  it.  315. 

PofTefTi  )n  is  very  favourable  as  a  rule  of  certainty  and  an  evi* 
dence  of  ngbt»  and  for  quieting  diijputes.  33^. 

Poffibilities. 

AiBgnable  under  circpmftances.  v.  43. 

Pofthumous. 

lield  that  the  ilatute  of  IV.  aids  only  in  caie  of  remainders. 
398. 

Vide  Letters,  and  v.  Statutes. 

Pimers. 

Ezpreffion  erf"  what  the  law  implies  though  not  exprefled,  in 
rite  deed  under  which  the  powers  axe  aerived,  or  by  which 
they  are  relenredi  ihall  .not  prejudice '  the  execution  of 
powen.  319. 

PreoinbU* 
Vide  Stati|teS|  Gonilru^ftion  of. 
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QThe  niU  that  difr  half  biooci  floU  not  inherir  doetfiocaiibdl 
'  the  fiiGCttfiian  to  th«  crown.  39B 

Will  never  prejudice  juftkCy  or  the  rights  of  the  fiibjcA.  90. 

Pr^criptioUi 

Cann  n  be  where  the  creation  of  the  thing  in  which  it  is 
claimed  is  withiu  time  of  memory.  76,  77. 

PrefumpHoK^ 

♦ 

Held  that  putting  in  the  name  of  a  nephew  in  a  Icafe  renew- 
able for  lives  carried  frtma  facie  a  prefumption  only  that 
his  name  flood  as  truftee  ;  but  that  this  might  be  repelled 
by  parol  evidence,  (hewing  tliat  he  was  intended  to  take 
for  his  own  benefit.  230  to  232. 

Prefumption  from  non  payment  of  intereft  upon  a  bond  is 
within  no  (latutc  of  limitations  ;  but  will  depend  upon  cir- 
cumftanccs  and  evidence.  320. 

Of  ri2:ht  of  foil  in  an  highway  liinaig^h  a  manor  held  to  be 
in  favour  of  the  lord.  358.  But  it  is  not  conclufive. 
Where  there  are  owners  of  each  fide,  :ind  no  br>dy  can  f^icak 
to  the  antiquity  of  the  road,  or  the  propert} ,  ihe  prefump- 
tion chiinges,  and  is  in  favour  of  the  owners  on  esvii 
fide.   35S  to  560. 

Prefumption  that  he  who  has  feparate  lifliery  is  owner  of  the 
foih  364. 

On  a  writ  of  right  that  may  ije  a  prefiixnptiun  wIulIi  is  not  a 
bar. 

Prefumption  of  i.iilsfac^ion  by  difenntinuance  on  c'.cjit.  651- 
Every  thing  (not  contrary  to  the  know  n  fae^)  is  to  be  f^*' 

fumed  ae^ainft  a  perfoq  who  will  not  Ihew  lus  mle.  523. 
Vide  Evidence. 

Prifm, 

The  court  of  B.'R.  has  power  over  all  the  prifbns  In  the  kis^- 
dotn ;  and  they  are  all  of  them  the  prifons  of  the  ceorr. 
436.  ^ 


Ptivikgc.  ' 

Of  a  member  of  parliament,  v.  156. 
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br  a -pany  or  wi»e&  attending  procrfs  in  going,  continuing, 
aifd  returntng  s  atnd  this  prote(5\lon  aflPordkd  a  lady»  brought 
up  by  AoUm  corpus,  agaiim  ket  kaiband.  v.  4349  45$. 

FrohikUon. ' 

Wh^rc  the  fmindaTinn  and  principal  iubjcci  of  the  fuit  is  art 
ecclcfiartical  matter,  and  the  temporal  right  only  an  inci- 
dent, the  ecclcfiafHcal  court  lliall  proceed  as  lon^  as  they 
will  try  the  matter  as  the  common  law  would  have  done 
in  luth  cafe,  in  refpe(^l  of  that  which  is  Trrnp  ;r;^.l  (f>r  rhf*re 
is  no  defect  of  original  juriidicHion)  ;  bat  it  they  rciiilr.io 
try  it  as  the  cuminou  law  would  have  it  irkd  a  prohibition 
ihaU  iOUe* 

Vide  Owner. 

Shall  only  operate  as  a  fecuriry  for  the  rent.  519* 

Rc'lafion, 

Vide  Judgment. 

Crofs'iemainders  may  be  between  mote  than  two  where  the 

intent  is  phitn.  112. 
between  two  the  prefumption  is  in  fiwour  of  crofs  remainders ; 

between  more  than  t\vo  prefumption  is  againft  them :  But 

either  may  be  repelled  by  evidence  of  intent. 

Reporters. 

The  concurrent  teiUmony  of  reporters^  be  they  good  or  bad» 
U     l^reat  weight.  420. 

RipuUuatm. 

A  codicil  with  three  witnefles;  and  thefe  words,  "  I  defir^ 
^  this  ffBiy  be  taken  ns  part  of  my  will/'  amounts  to  a 
zepoblioation  of  the  wilt.  6o6>  609. 

A.  hias 
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^.  has  lands  in  /#.  B.  and  C.  which  he  devifes ;  afier«  afflj 
Hie  purchafes  lands  in  Z).  nnd  makes  a  republication  of  his 
M'ill     This  can  have  no  elTec^^  on  the  after  pnrchaied  Indi 
In  D.  where  he  had  none  at  thft  making  of  the  will.  6091 
Revocation.  6. 

4.  makes  hh  will,  with  a  general  refidnnry  clanfe  ;  and  afer- 
wards  is  admitted  in  fee  to  a  copyhold  eftare,  which  he 
(Urr^nders  to  fnch  ufes  as  he  ihoold  by  his  laft  will  and 
teftament  direc*^,  &c. 

After  the  fiirrender  he  makes  a  codiciU  attefted  by  three  wir- 
nefTes,  and  having  thereby  given  an  annuity  and  his  hiufe 
and  flirnfture  at  H.  to  Mrs.  C.  D,  he  goe$  on,  •*  And  do  ratify 
•*  and  confirm  all  the  devifeS  and  be<jUeft$  which  I  bave 
"  made  in  my  laft  will  and  teftament,  except  what  I  have 
**  hereby  altered :  And  I  do  dired  that  it  may  be  anotx- 
"  cd  and  taken  as  a  codicil  to  my  will." 

He  had  no  copyholds  at  the  time  of  making  the  will. 

Held  a  republication  by  the  ftdtuce,  the  codicil  being  fob* 
feribed  by  tiiree  witnelies.  y$t. 

Vide  Damages,  Libel. 

Rejlitutiofu 

Vide  Trover,  a. 

ReturHk 

Of  two  mtuts  and  judgment  thereupon  is  not  good  vitbnt 
teal  notice,  where  it  is  to  chargp  an  executor  with  sfiets. 

30510313. 

The  court  not  ib  ItnA  tipon  the  returns  of  inferior  courts  ss 

formerly.  431. 

Difttn(flion  between  returns  of  mefne  procefs  and  remms  io 
execution.  33a,  333. 

Pi). vers  given  under  a  fertlemcnt  to  mnke  leafes  of  prefer.: 
and  not  of  future  inicreft,  and  fo  as  the  fame  e;o  with  ani 
be  incident  to  the  remainder  and  reverfion.  Refmati'  r., 
with  a  view  to  the  execution  of  thefe  powers,  held  j?o.^, 
being  made  m  the  tenant  in  pofTeirion  ol  the  f-rehoid, 
heirs  and  alliens :  For  that,  both  by  reaf^n  and  aarh'^i- 
ties,  hrirs  and  afligns  meant  ihofe  to  whom  the  remoiii- 
dcT  and  reverfiou  fhould      under  the  feitlcmcnt.  319 
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Revocation. 

t.  As  to  make  a  will  t^iere  muft  be  animus  tcftanM^  a  mind 
and  intention  to  make,  fo  to  revoke  a  will  there  mufl  be 
mmut  TivocanMt  a  mind  and  intention  to  revoke.  And 
though  lince  the  llatate  d  wilt  can  neither  be  made  nor  re- 
voked without  perforniance  of  the  requifiiea  prefcribed  by 

.  the  ftatttte*  yet  all  the  forms  of  making  or  of  revolcing 
muft  be  accompanied  by  a  found  and  iinee  mind  (fo  far  free 
as  to  be  under  no  conipulfion,  terror  or  deception,  as  to 
the  adi  done,  in  doing  of  it) :  And  there  mu(i  be  an  in** 
tention  in  the  teBator,  in  making  or  revoking  his  will* 
make  or  revoke  i  which  muft  in  both  inftances  accompany 
and  dired)  the  form  to  make  either  a  good  will  or  a  good 
revocation.  470,  4^1. 

2.  A  revoking  will  revoked  fets  up  the  forroer»  as  a  repealing 
ftatdte  rr  1  eakd.  575,576. 

3.  devifes  efhttes  in  firidl  iettlement ;  he  afterwards  makes 
a  new  contnuA,  and  then  by  his  c  dicil  pafies  the  efiates 
purchafed  under  that  contra?^  to  the  fame  ufes. 

After  this  he  unites  the  equitable  ef^ate  which  he  had  befbi^ 
by  trufiees  to  his  ufe  to  the  legal  cltare,  by  making  anab- 
folute  purchafe  to  himfelf  in  fee.  This  is  not  fuch  a  change 
of  cflate  as  will  operate  a  revocation.  609  to  617. 

4.  Conftru<ftive  revocations  againft  the  intent  ought  not  to  ho 
indulged  :  And  fome  deci(ions  of  that  fort,  miftinderftood, 
at  overfiraiaed,  have  brought  a  fcandal  upon  the  law.  614. 
V.  alfo  2$}  and  297- 

5.  A,  declares  his  will  void  unlefs  he  remm  from  Ireland^ 
held  that  it  was  not  revived  by  his  rcmm,  but  required  a 
pofitive  republication  to  fet  it  up. 

So  when  a  feme  fole  makes  her  will  and  marries,  the  acf)  of 
marriage  merges  her  will,  and  it  does  not  revive  by  the 
death  m  her  hufband  without  republication.  667. 

Of  revocations  on  change  of  eRate  by  a(5l  of  law.  299. 

Aiarriage,  with  birth  of  a  child,  held  a  revocation,  v.  p.  171. 
V.  the  cafe  of  Chrifi9phtr  v.  Chriftofher^  mentioned  in  4  Sir. 
ai7t,  and  again  2t8a,  to  have  been  determined  by  Lord 
Chief  Baron  iVrilcr,  Mr.  Baron  ^ffprM«,  and  Mr.  ^von  AJams^ 
Mtmmii  Mr,  Baron  Ferrm ;  and  afterwards  to  have  had 
the  concurrence  of  Sir  BarMey  IVilmt  and  Lord  Chief  JuAice 
£>£  Grej^f  that  marriage  and  a  child  is  a  revocation  of  lands, 
which  is  fironger  than  of  perlbnalty.  Of  perfonalty  there 
acre  (everal  caws*  as  tugg  and  Lugg,  Ofurrhmy  and  0*virlniry^ 
and  Rjrt  f .  Ejrt^  that  marriage  and  iiTue  are  a  revocation : 
For  which  v.  4  Bur.  2169.  ' 
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[Note,  The  cafe  of  Glazier  v.  Glazier^  when  I  fcnt  the  note  to 
tlie  preG,  n.entioned  575,  576,  and  in  this  table,  was  not 
then  publilhed  by  Sir  James  Burr<ni\  I  believe.  But  it  iS  in 
his  lourili  volume.  2512  to  2515  ] 

River. 

A  navigable  river  is  the  king*$  high\vay  for  the  uie  of  hifnfdf 
and  his  fubje^s.  556. 


Ruh's  of  Pra^lice, 

It  keni.';  four  dr\ rut  in  h  lil  meart  exclizflve  f^f  tf.e  re- 
turn iUiy  :    Atxi  li  the  laft  day  is  a  Sunday  then  the  whole 

of  Monday.  190. 
If  lime  oi  exception  .-  oainft  bail  is  '^nt,  and  you  have  n'^t 

juRificd,  y^u  cannot  juftify  after  the  time  allowed;  hut 

ymi  may  avail  yourl'cif  to  flop  an  attachment  againfl  the 

Ihrritf  v.  224 
New  trial  to  be  moved  w^ithin  f^ur  days.  2;cf. 
A  perf  >n  w  ho  rcfiifp';  fo  ndniir  evidmce  which  is  only  formally 

n^':(4lnry  to  be  li^ewn  niLiirs  colis.  v  14S. 
W  hen  a  rule  is  made  abfohite  ymi  cnn't  onfwer  ir,  btit  muft 

move  to  hnve  ir  difchnrjrf'd  if  you  want  to  be  cicar  of  itf 

e(Tt'C^,  avid  biive  iufiK irnt  groui^ds  26*. 
Tfiere  ir.nf^  b?  c\itr:tionK  from  tl,c  literal  nie.ining  ot  ^v^rf 

rt  lt%  \\  iiere  the  letter  wtmid  work  an  injuT.  ir  e,  or  c  htti- 

cli.:^t  'lic  f|  irir  of  the  rule  :     And  rherr-^^'r  rl-e  cnii-^:  rr- 

fuil'd  to  diicharge  out  of  ctif^ndv,  f^r  v. -nt  oi  procrc<iiri| 

ai-iitiill  a  ]>ri(^>nfr  wiihin  tuo  terms,  where  there  was  a 
'    n  ilial."  by  two  being  of' the  lame  furnnmc.  274. 
l  ime  of  trial      ill  be  enlarged  where  a  wiineb  cannot  D« 

come  3T,  niid  the  otli.r  pinTv,    though  tlie  witnefs  was 

abroad  before  the  nt^ion  cunmenced,  and  not  returned fincCi 

rthifes  to  admir  the  eflec^f  of  his  evidence. 
Not  to  have  a  mn-iicc^iienAo   fir  \\ant  of  trn'ifr ribing ;  liH 

y<HT  h  ue  firfl  a  ccrdficare  there  is  no  iranfeript.  "^zg. 
No  f  pe.ial  arguments  to  be  entered  the  latt  paper  day  of  die 

terrii).  ^"•n. 

^^  hen  vou  move  for  a  ni'c  to  fl^r-v  cmfe  the  d.iv  >vfore  u^t 
laf}  (>f  the  tf  rm  the  rule  niufi  be  drawn  fpeciaily  for  the 
lafi  day.  436. 

R  iles  defigncd  to  prevent  fraud  lhail  never  be  applied  to  rhc 

jMfrpofe  '>f  •■Re'  iiiU'  ir.  622 

When  the  Ihcriti  is  ruled  to  bring  in  the  body  he  has 

days  fX(lu(jvc.  631. 
Vide  alio  653.  and  v  Amendment,  Notice,  DeclarafioDi P'«»t 

Jud^»nent,  5iier:^,  I^ew  Triul,  Superfedeas,  &c. 
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ScatuMum  Magfialum. 

A  peer  may  lay  his  :^.(51ion  f  )r  this  ofTencc  a^^ainft  him  u  here 
he  plcafes  :  But  on  jufi  ground  of  lufpicion  tha{  ilitre  cannot 
be  a  fair  trial  ihs  venue  ili^'d  be  changed :  otherwilc  not. 
V.  a  I    ^  1 1 . 

&rva»t. 

■ 

ISkocmaker  employs  a  man  to  make  up  (hoes  fer  htm,  and 
retains  htm  oy  the  piece,  and  •this  perfoa  being  hired'  by 
another*  and  leaving  his  fetmer  fervice^  the  work  unfinilh- 
ed»  an  adton  will  lie  (thoueh  not  on  the  ftatute  of  ££b.) 
fiar  Ifldncing  him  fixmi  that  his  fbnncr  fervice.  493  to  495. 

SctihttcnL 

Marriage,  v  Deed,  Confideration. 

Parifh  hirin^^  from  feature  fair  ro  ffanite  fair  ieeins  a  good 
hiring  by  the  year  to  gain  a  iettiemenis^  54. 

Shenf. 

Anfwerable  for  the  a<5!s  of  his  deputy.  81. 

Return  mn  tft  inventus  with  the  name  of  ftieriffs  of  the  laft  veaf 
is  a  falfe  return  by  the  fherift  of  the  prefcnt,  83.  v.  Re- 
turn. 

Indemnity  given  for  a  year  to  fecure  the  fheriff  againft  the 
ajfb  0/  his  bailiff.  Afterwards  the  perfon  undertaking 
gives  notice,  difliking  the  perfon  employed,  tiiat  if  the 
warrants  are  delivered  to  that  perfon  he  will  not  abide  by 
his  indemnity,  this  notice  left  at  the  office  of  the  under 
clerk  to  the  under  iheriff.  Held  that  the  (heriff  was  not 
bound  :  And  that  the  perfon  who  had  given  this  indemnity 
could  not  difchai^  hlnifelf,  unlefs  by  the  confenc  of  thoie 
in  whole  behalf  it  was  given.  ai$  to 

Not  entitled  to  poundage  if  judgmem  irregular.  253. 

His  return  not  traveriable  i  but  you  may  have  a(5liou  for  falfe 
return.  371. 

Not  entitled  to  poundage  till  the  goods  are  fold.  333. 
.  .  Slander. 

A  woolcomber  not  ftarcd  to  be  a  labourer  muii  be  mtendedca 
buy  wooi,  and  lu  U:  a  trader.  322. 

^  Dedatation^ 


A  Table  of  the  Principal  Matters.  ^ 

Declaration,  whereas  be  is  a  woolcomber,  and  a  perfon  hi 
agreed  widi  him  for  a  certain  quantity  of  wool,  rhfdf- 
fcndant  well  knowing,  &c.  and  intending,  &c.  fpcki 
him  (laying  a  colloquium)     he,  inuendo  the  plainril^  t$ 
,  •*  not  worth  a  penny,  and  he  will  run  away."    The  court 

leemed  to  think  the  declaration  fufficient,  and  the  >votis 
a(5)ir)nable,  and  would  not  take  away  from  tlie  plaioili  the 
benefit  of  the  verdid  in  lits  favour.  322,  323.  j 

Slavery. 

Cannot  be  (up^ortcHl  by  moral  or  political  nafcms;  antf  u) 
this  counny  can  be  no  further  maintained  than  poifimehv 
will  fupport  it.   Samirf€t*s  cafe.  p.  19. 

The  only  ipecies  of  (laVery  which  can  now  exift  in  Eng  ird 
is,  if  a  man  will  confefs  himfelf  a  villain  in  grois  in  a  covt 
of  record,  v.  p.  12  and  19.  v.  Vfllennge. 

A  ilave  in  another  country  is  not  a  (lave  in  England ;  andtk 
judges  wiil  not  from  analogy  to  any  fpecie  of  Oavery  tlat  , 
ever  did  ex i ft -in  England,,  confinie  htm  to  be  a  fbre  in  a 
certain  qualified  degree ;  for  this  coimrry  knows  of 
flavery  in  any  degree  not  exprefsly  Itmited  and  prefcrided 
by  tlic  poHtive  law  of  England,  p.  1 7  to  19.  v.  GonniA 

Vide  Patent. 

■ 

Sfccijic  Pcrfornuuue, 

Equity  will  n-tf  decree  npon  a  bare  agiccmc  r.t  by  pan»l,  n  ' 

in  )>arr  |Krfoikvied  ilvui^li  it  appear  ever  fo  dearly.  $oi 

iinlcfs  up'^n  the  ground  of  fri'.ud.  814. 
Parr  }  < ;  f  innancc  ii  n  it  the  tendering  of  conveyance?,  biif  i' 

muft  be  fome  acic  done  as*  in  ac^tual  execution  of  the  W' 

tTa<5t ;  not  towards  the  cxcciifinn.  813. 
(Letter)  I  will  give  16500I.  Aufwer — I  will  not  takr  1?S 

than  17000I.    Anfwcr  returnrd.  f  \\  ill  ^;\e  i-o'-of    Th  > 

is  nm  an  agreement  execute^  ia  wriuag  vvuhm  the  lUuw 

of  frauds,  v.  786  to  814. 
The  time  of  payinciu  is  very  material,  nnd  wVier?  :1itf  titr.v 

has  been  over  pnfl.d,  equhv  \vi?t  n     afnil  'fn-  |-f^r»n  xvb> 

has  ovcrpailcd  it  in  his  dcma«^  ot  a  Ipealic  pcrtomiaucc 

813.*   

Where  ciiv iimflanccs  are  rrcntly  alrr^-ed  I'lue  an  agreeinen', 

equity  will  rather  leave  the  party  in;:irt:-ci  bv  n  m-p^rf'^Tn- 

ance  to  liis  damages  at  law,  than' decree  a  ipcolic  pr:- 

iormance. 

If 
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If  you  read  the  confeQov  of  9n  agrtemfn^  by  anftver,  yoi^' 
muft  read  »ll  reliitive  to  the  agieemettr.'  789. 

Wliere  cn  a;^eement  appears  in  noies  oc  letters,  or  by  conr 
feflion  in  defendant's  anAver,  the  court  frequently  enforces 
the  fpeclHc  {)erf^jrtTi9Qce ;  bur  tlirn  it  maft  appear  fttlly  and 
completely,  feulcd  ih  all  points.  Sot.  * 

Where  a  perfon  has  declaced  he  will  n^t  fell  to  fuch  an  one 
b|U  #>r  ready  money,  and  another  clandeHinely  attempts 
to  puichafe  tor  the  perfon  fa  refufed,  and  thf*  money  is  not 
ready;  fuch tranCactiosi  is  fraudulent,  and  the  court  will 
vDot  inforce  the .  performance  of  an  agriement  fo  obtained. 
V.  786  to  814. 

payment  of  earnef)  or  delivery  of  poflaffion  of  part,  comes 
under  the  idea*  of  part  performance,  v.  809  and  v.  Trover. 

Vide  p.  i.<$. 

Want  of  Aamps  does  not  avoid  a  deed ;  but  only  hinders  its 
tetng  given  in  l  \  dence  until  iiamped.  341.  v.  Starates  con- 
cerning bills  of  exchange. 

• 

« 

General  Rules  of  Coniirudion. 

I.  Statutes  on  the  fame fubjedl  are  to  be  conlirued  toge- 
ther. 371. 

a.  The  C'mftruc^i<)n  of  private  a(fis  of  parliament  is  to  be 
'  groveriit-'l  by  the  priiiviplci      (.oiir.non-lavv,  apf)'iieJ  to  the 
iubjec^t  in  a  manner  analogous  to  the  niies  of  interpietation 
ia  a  private  deed  or  conveyance   v.  416 
^  PrcTumpiion  of  a  general  meaning  nr>t  exprelfeJ,  nor  na- 
iiirjlly  implied,  is  very  unfav'nirable  and  not  to  be  received, 
at  leart  upon  a  penal  natute.  534. 
4.  In  favour  of  the  liberty  of  thie  liibje(ft  ought  to  be  liberally 

conftnied.  6^0. 
Til  High  the  preaii\bie  be  geiitrally  a  key  ro  the  ftatute,  yet 
it  does  not  always  ojien  all  the  parts  of  if.  but  fometimes 
the  Icgiilaiure  having  a  particular  mifthief  in  view  to  pre- 
vent, which  was  the  firft  and  immediate  object  of  the  Ma- 
ture recites  that  in  the  prenml>le,  and  ilu-n  ii^cs  on  in  tlie 
b;)dy  of  til'*  i\v\,  to  pr-'vide  remedv  for  general  milchieis 
of  the  lame  nature,  but  of  difllrent  fpeeics  not  expreOtd 
in  the  [)reamble,  nor  perhaps  liien  ia  conrerr.platicn.  783. 
C  mcernins^  biil  nnd  bail-bmd.  v.  4^  5  Ann.  p.  395. 
Bills  of  exchange,  v.  5  &  6  \V.  &  M.  ^.  21.  f.  5.  9&  XO  W. 
3.  c.  2  7.  i    4  Ann.  c.  9  f  4. 

'<f  z  Concerning 
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Concerning  buildUig.  laG.  3.  v.  330. 

Concerning  cfaarckwardens.    v.  3  Cat.  1.  c,  3.  C  a«    ai  J.  i. 

c.  7.  f.  5,  V.  p,  209. 

Concerning  cofts.   v.  23  G.  2.  c.  33.  f.  19. 
Cfyfts  on  attachment,    v.  5  W.  &  M.  c.  II.  f.  3, 

Again  ft  fraudulent  conveyances.    27  Eliz, 

Concerning  diftrefles.  v.  51  H.  3.  ft.  4.    52  H.  3.  ft.  x,  c.  15. 

9E.  2  ft.  I.e.  9.  5;2H.vc4.  3E.  i.c  16.  I  &  2F.  It  M. 

r.  iz.    52H.  3.  c.  22.   5E  I.e.  23.    28E.  I.e.  12.  I 
17  Car.  2.  c.  7  f.  4.    2W.&MC.  5.   8Ann.  c.  M  I 

iiG.  2.  c.  19.    20  G.  2.  c.  4>  1.  23,   ayG.  a.  c.  20&  C.43. 

f.  23.   V.  p.  201  in  20  ^ 

Of  Exemption  from  iervilig  on  juries,  v.  13  E.  i.  c.  38«<  51 

H.  3.  c.  3. 

Concerning;  eftares  i^.v?  m/ZTf- TvV.  r.  zgCu  2.  c.  ^  v.  p.  23". 
Concerning  exportation  ot  corn.    v.  51  H.  3.   ll.  6.    34  E.  3. 

c.  20.    I  &  2  P.  &  M.  c.  5.   17  R.  2.  c.  7.    4  H.  6.  c.  5- 
Videalfu  20  H.  6.  C.6.   23H.6.C.  5.   5&6E.  6.  C.  14    i  tuz. 

c.  ii.  f.  II.    5  Eliz.  c.  5.     I  J.  I.  c.  25.  f.  26.    3  Car.  I. 

c.  4.  f.  24.    1 2  Car.  2.  c.  4.  f.  1 1        Car.  2.  c.  7.    I  W,  J. 

c.  12.    10  G.  3.  c.  39.    V.  p.  <;3o  CO  536. 
Concerning  theExcile  andcufioms.  v.  12 Car.  2.  c.  23.  I.Gj. 

ft.  I.  c.  I.     I  5.  Car.  2.  c.  11.  f.  17.     22  &  23 Gar.  2  c.  5- 

f.  9.    IS  Car.  2.  c.  1 1,  f.  2.  xo.  16.  17.  19.  21,    16  &  17 
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1 1 


Appears  not  a  good  day  for  appomtment  of  of^rfers.  v.  6i8 
to  620. 

Super/edfiU, 

Wri^  of  error  is  not  a  f«perfedpq«  to  execution,  unlefi  bail  bt 
put  ih  Withiii  foTxr  days.  ^Ji, 


/V" 


^  ^  ,  I  ,  Sweeping  Clau/e.'  4.. 

*      '    >'.    /■  '    .  '        '        •  •  • 

not  carry ^eftptes^oi[ a^fUff^''^^  liaiurc  fipm  fX- 
prffl^d  m  tte^prcrniCes.  >\  398,  39a 


On  a  fpecial  Terd'ii^  f  adUon  for  mnncy  had  and  r^c^vfAk 
The  jury  fiod  thh  iTland  of  i^r^nada  in  the  pWleRion  <if  thfl 
Ffenc|i.  au(WQnquered  by  xhe  Britifh  aims  ia  iy^:  Thei 
find  it  lufren(!&red  npon  articies  of  ca{)itul4iioa.cyi  the  |ta 
of  February  in  the  faid  year. 
And  that  by  thofe  articles  they  .j^rc  recognized  as  Britiflt  fiib- 
.  jedks  and  to  be  governed,  by  their.then  prefent  laws,  until  kit 
JVIajcrty's  plcafure  ihoiildbe  farther  known  i  the v  aw  iq  enjoy 
their  ^property  and  tjie  (am6  jirivile^es  as  In  uic  other  fee* 
tvattl-  iflands. "  And  ro  what  rebates  to  taxes  and  iin|x>fliNi 
.they  are  referred  to^  the  6th  article,  which  f^xei  fhetn  as 
*  abciv^  irn^nfi'dh^d  fhe«'fame  privileges  with  the  lepward 
.  iflands.    And  the  natiyes  may, .fell  {iMsirJands^  provided  if 

be  to  Briti(h  fiibje(51s,  and'te;Hr^- 
They  find  the  treaty  of  pc^cc^of  the  loih  of  Februnry  it6<> 
ceding  CaitbdaC  6f  Aoadiat  and  tlie  itiands  annono fl  ivhicn 
"  (Sreiiada^  to.tHc  King  and  tviw'n  of  Great  Dritmn. 
^Ad  'thiy  ffn^'  a  proolamatioif  of  ijie  King  of  Great  Britain 
\  lh>e  7fh  of 'Oilflooer  *  176    prominng  a  If-fe^iflaiivt  alfanbty 
ireion'a^  iftie  Hate  ana  circiimH^nces  of  the,  tutw  go^tin^ 
ments  (amongft  which  Grenada  is  included)  vVoiild  admit  i 
.  and  that  in  the  mean-while  perfons  inhabitii^,  or  refort^ 
ing  10  tlie  Ifald  colonies  '*nay  confide,  in  the  royal  Wooe- 
*  tion,  for  fh^f'  enj  »ynvent  of  the  ^benefit  of  the  EngUin  laws, 
for  the  adminiitrutton  o(  ^l|ich.  courts,  of  judicature  a?t 
ordered,  to  be  tffcdfcd,         '  "  .  * 
They  find  alfo  a  proclamation  of  the  a6th  of  March 
direding  a  furvey  of  tKe',iflbnd,.  .«nd  a  divifion  into  pa- 
riihes  and  dilb-icb  i  with  other  proviflons  for  the  fettle- 
mant  and  benalicial  ci4turJiiitMi|ciiC     \       *  ' 

And 
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^nd  farrh-r  they  find  Letters  PiUent  of  the  9th  of  April 
1764,  aj)p<  >iiuiii2,  R-^bert  Melville,  Efq^  robe  a  governor 
of  Grenada,  the  Grc  ii:ic!lnes»  Dominica,  Tobago  and  St. 
Vincem's  ;  and  directing  him  to  g-»\e.  n  according  to  his 

,  inftru<5lions  received  m/.J  to  be  received,  and  according  to 

•  Tuch  rcalnnabic  laws  as  lhall  be  made,  by  the  advice  and 
confent  of  the  council  and  aflenibiy  of  the  ilLnds  under 
Lis  ^ovcmmenr ;  and  empowering  him  w  'li'n  the  I'dvice  and 
content  of  u  uncil,  and  as  loon  as  circumfiances  (hall  ad.init, 
and  ^vhen,  a:;d  as  often  as  need  fl  .lil  r.\j'i;:c  to  fuinnum 
and  call  general  afn-mblies  of  the  imd  lilands,  jointly  or 
fcverall),  to  be  cholen  by  the  authority  of  the  freeholder? 
refpec^ivcly  ;  and  to  the  governor  and  council,  with  ilie 
advi'.  c  and  confent  ol  liic  alH^inbly,  to  n  1  k c  laws  for  the 
welfare,  peace  and  good  government  of  the  faid  iflands, 
jointly  or  fcverally,  as  near  as  may  be  according  lo  |he 
lawo  ol  Englar.d. 

And  they  find  that  Governor  Melville  arrived  m  die  iCland  on 
the  i^rh  of  December  1764. 

^nd  that  an  atleinbly  of  the  laaJ  aland  was  hfejd  in  the  latter 
end  of  the  year  1765. 

But  thev  farther  find  thnt  his  Majefty  hy  his  letters  parent  of 
tliC  ioth  of  July  1764,  "i  Jercd  axvd  ajpc^iiited  an  inipoft 
vr  cuHom  of  four  anci  an  had  in  f[:^ev-ie  ior  every  hundred 
^veight  of  all  dead  coiumoditics  ol  the  produce  of  the  f.'.id 
iOaiid  of  Grenada,  that  fliould  be  fhippeduil  irom  tlie  lame, 
in  lieu  of  all  cidioms  and  iinpqfts  upon  goods  exported 
and  imported  under  the  authority  oi  < he  French  King;  re* 
citing  til, it  fuch  impoA  i«f  priid  by  Barbadoes  and  the  other 
leeward  diaiids,  and  c  jina.anding  the  governor  and  officer^ 
ol  the  culloms  from  time  to  rime;  for  the  time  being  to 
collect  and  rei  t  ive  the  lame  under  lucii  penalties  afid  Tor- 
feifures  ;  and  in  luch  manner  a*  in  the  above  in**nrioM(  d 
lee\^  ard  inaiKt>,  and  appointing  the  continuance  of  ihc 
poll-tax  Itvif  .1  unHer  the  French  Kin^. 

And  the  jury  find  the  faid  impofts  of  lour  and  a  half  percent. 
TiS  above  mentioned  Wiis  imd  is  paid  in  the  idand  of  Bar* 
badoes,  and  in  the  leeward  Cam  bee  iflands,  by  virtue  of  a(5ls 
of  anc-mhlv  of  the  faid  iflands  fet  forrf^  -.n  d,e  vcrdi^. 

^ad  they  tii  i  the  eftablifhrneut  ol  a  cuiiom-houie  and  officer* 
F.  in  the  iila  i  1  i>i  Cr-cnadn.  '    -  '  .* 

Ajnid  they  (arrhet  jaui  that  rhe  plaintiff  is  a  natural  born  fub- 
je$y  ot  the  King  ol  tiufain  ;   wnd  ;h.ir  on  the  "^d  (»f 

March  176;,  he  purch.iled  a  plantation  in  ihf  faid  id-and, 
in  purfuance  ol  the  ariicies  ol  cap/iiulaiion  and  ucaty  of 
peace. 

And  they  alfo  find  that  c^-rMin  fugars  r)f  the  plaintiff  of  the 
j;rovvth  of  the  laid  illauvi  l'ubiei|ucnt  10  ihe  i^ant,  and  re- 
•      '    - '  gificring 
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'  giftering  of  the  letters  pntHit  nf  the  loth  of  July  aWe 
mentioned,  were  (hipped  off  from  tli encr  ;  and  thai  ihe 
defendant,  being  then  and  there  a  collector  of  the  faid  dqry 
Tor  the  ufe  of  his  Mnjcfly,  received  the  fame  ;  and  rhat 

the  i  ime  is  the  money  mentioned  to  be  had  und  rr^eiwtd 
to  ;he  plaintiffs  ufe  for  \Ahiili  the  ai'^jon  is  bro'i^h'  ;  t^vA 
that  the  defendant  hath  not  paid  over  the  farrx  to  the  u!^ 
of  his  Majefly,  bat  on  notice  of  the  a<^iion  intended  ro  be 
brouorhr  hnth  with  the  content  ot  his  Majefty's  attorney^ 
general  krpf  the  fame  in  his  hands,  for  the  purpofe  of  try* 
mr  th?  nncHion  arifing  upon  facfts. 

And  whetiier  the  faid  impoft  were  lawfully  irrpofcd  or  not, 
r)  •  j'.irors  are  ijinorant  and  p^v  the  advice  of  i]w  cnurr 

And  li  upoo  the  whole  ir  atrer  f)upd  ir  fhall  appear  to,  the 
court,  that  the  impoft  or  cuftom  af^rcfaid  was  not  lau  fjliv 
impofed  ;  then  they  fay  the  defendant  di  J  undertake  and 
promift%  as  the  defendant  has  in  his  plea  alledged^  anialfdi 
the  plaiiintt's  damages  at  5I,  and  zoil%  at  40s. 

if  t!-c  cor.rr  be  <A  opinion  the  impoff  was  lau  fhl,  f^en 
tl  cv  tind  the  (Irfcndavif  did  not  undertake  in  a  fr.annfr  2nd 
forii^  as  by  the  p  aiiuiff  in  hi$  pl^  alledged.  v.  the  ca(e  aiid 
arguments  from  655  to  738, 

Dctcrn lined  by  the  court, 

ifl.  Thar  the  King  by  his  prrrof^^tivc  mighr,  brf  >  v>  t^''  pro- 
clamation of  the  7th  of  O0t<iber  T''<>3,  have  la:d  rh?  im- 
r»o(]  in  c;vief^Ton  upon  Grenada  as  a  conqnered  coumrv*,— 
n  i'l.  lit  confent  of  the  parliament  of  Knohmd,      :'>.*^  the 

*  pcoplp  f»f  Greirdda,  19  cbcij:  affembiy  or  othervvAlc,— by  hi* 
l^verogarive 

But  2d.  that  atrer  the  faid  proclamation,  and  bePtre  the  pa- 
^-  n-iv  np  the  loth  of  July  1 764,  for  laying  on  the  rmpof*, 
/  the  King:  had  precluded  himfe^f  from  fo  d'>ing: ;  and  thact 
iofc  that  the  faid  imyoft  w^s  void.  7^^  to  7481. 


t,.Jii. common,  t)ioagh  {evcral,  are  Imr  as  one  pcrfon  or  party 
in  liiw,  401.    '  1  . 

The  poflefliop  of  rbe  one  if  'the  p^flefllioii  of  the  odiei^ 
and  will  prevent  a  bar  being  incintad  under  die  fticate  of 
.  timitati6ns ;  but  not  fo  where  the  poflE^fllion  dC  oat  hn 
been  advcrfeto  t)ie  ti|le4>y  ttnantf.  768,  769.  AAud 
cttfter*. 


DlilintfUon  between  will  and  teAament.  v.  Will. 
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Toll  for  corn  malt  (hall  be  conHdf  red  as  com  j  becaufe  a<*b 
of  parlianient  have  fo  coniidered  it,  otherwife  the  fpeciH- 
cation  makes  it  a  new  thing ;  and  therefore  flour  was  not 
liable.  72.  ' 

Of  a  lighthoufe  not  Tatenble,  becaule  the  toll  U  not  locally 

related  to  the  parifh.  78. 
For  toll  traverle  a  confideration  mnft  be  laid.  464. 
Where  a  cDnfldMtton  is  laid  yob  muft  pnwe  it  as  laid  $  erai 

in  cafes  where, it  was  unneceflary  to  have  laid  any.  464. 
Conltderarion  of  being  bound  to  repadr  good,  without  ailedg- 

ing  ac^tuul  reparation.  465 
After  verdi(51  coniideration  will  be  prefumed»  <^ther  the  fame 

^  laid,  ftp  jx  |;ood  one,  465. 

Slight  caiiff  s  of  dc-lay  will  uot  be  ailowtfd  after  notice  given 
of  trial.    ^8.  .... 

Where  rhe  c\  idence  is  pofitivo,  and  greatly  preponderates  on 
one  .fide,  the  court  will  not  incline  to  grajit  a  new  trial  in 
tbc  firft  laftan^c,  but  you  may  indi(il  the  witnefs^ol  per- 
jury. 87,  88. 

Trial  at  bar  will  not  he  granted  w  tit' re  the  pnrty  applying  re- 
iufes  to  ccnfent  to  the  iiiual  tcun$  oi  nuitual  juftice  and 
convenience,   i  S9 

Granted,  and  will  oe  grained  out  of  an  iiluable  leim  upon 
propter  occaiion.    i  59. 

■  ■ 
I 

f ,  Suppofes  a  lawful  coming  by  xht  goods  demanded^  and 

an  unlawful  converfion.  89.  ' 
Detention  againA  lawful  demand  prefhmes  converfion.  ibid. 

2.  Trover  is  good  to  recover  where  a  felon  has  Holen  goods, 
and  changed  tham  into  notes*  If  the  note  clearly  appears 
to  be  the  produ<5l  of  the  fpecific  g<>ods  1  and  the  owner  of 
the  goods,  who  has  i^iecuted  to  convt^on»  mui  has  onul» 
ted  to  pray  reftitutton»  ihali  recrwer  them  in  trover,  thou^ 
ieized  into  the  hands  the  Kln^  by  an  adioo  againft 
the  iheriff.  89,  90. 

3.  J.  bays  plate  of  B.  the  defendant*  and  gives  him  ]a  draft  1 
for  which  ^.  gives  receipt  as  far  cafh.  A,  pawns  tha  plate 
toC.  the  plaintifl^  who  was  a  pawnbroker  ,  fhewij]|;  him 
the  receipt  as  evidence  of  his  title»  on  which  C  look  the 
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goods  in  pawn.  The  draft  mmed 
bad  one ;  for  A.  hftd  no  money  with  the  banker.  was 
tried  on  the  ftamte  for  procuring  under  fal(e  pretences  on 
an  uididbxient  preferred  by  the  i&lendant  ;  be  was  com- 
TicBed,  C.  the  plaintiff  producing  the  eonds.  j^.  the  de^ 
.  fendant»  upon  this  took  and  detained  them  %  A^  broo^ 
his  zS(\o\\  of  trover  thereupon-— And  held^  that  he  fhould 
*'  recaycT;  ior  that  the  property  was  not  cli^unge4  aa 
againfl  the  right  owner^  either  at  commoii-Ia^v^  or  by 
"  i&  ftatune  of  %t|Mrf  refpecfUng  pawnbn^iers.^  187. 

4.  A,  tl^.  ;plabtifF  agrees  to  exchange  the  Folly*  Jus  wn 
vciltily  liath  the  Roker,  tbejplatmiffi,  and  to  give  twenty- 
live  guineas  to  boot ;  and,  It  the  Folly  wosloO  in  therop^ 
the  war  then  upon,  thiny  riiineas ;  Qe(id»  the  niauaiff 
paidaguii,eacir|ieft. 

Detendant  wrote  to  excufe  himfeir  that  he  coold  not  make 
the  exchange  becaufe  he  hnd  fjld  the  .ycflel ;  plaintiff  len- 
ders twen'  y  f^ir  piincas,  dedli(5ltng  one  for  earned ;  de- 
fendant refufes.  Afiervvards  m  another  voyage  the  Folly 
is  lof^,  nnd  plaimifi*  brinps  the  acftion  (or  the  value.  Uela 

•  tl>e  aiJtion  well  lay  ibr  tne  delivery  \vas  complete  by  pay- 
ment of  the  eameft,  and  the  defendant's  detention  ol  the 
vd&l  jiften)n|rd  was  tortious.  's;t9to2ai.  ' 
Pica  r>f  general  relcalV  ftifiiciew  in  bar  of  iiwer.  345. 

&'Mf.  alBgrn  10  B.  and  C  3.  Mir  m  1>.  who  gives  a  pr>mif- 
Ibry  note  payable  in  ^rteen  days;  after  thirl',  afligns 
to  all  his  goods.  The  nore  never  havine:  been  paid,  B, 
lefoiei  40  deliver,  llie -poflefiion  of  the  £ller,  after  the 
agreement  and  note,   is  the  poneflion  of.  the  buw,  and 

.  trover  will  we<l  lie  for  the  gdods»  efpecially  a«^B.  being 
defirc  cl  by  D.  to  take  back  the  goods*  faid  1  wiU  not,  I 
*'  u  iii  have  payment^'*  whicb  a&nned  the  iaie.  3a$t  Ji^ 
¥.  Larciny.  \ 

Cannot  vary  the  mode  of  fale  pfefcribed.,  66»  67^  nor  the  fet 
cnrky^prefpribed.  49?-  4?3-  


>        <        I    <  .1  r 


Modus  (et  up  fmce  the '13th  oi"  EUs:.  binds  not  the  CncceS^^t, 

Teni|i#rary'*eompo(itlon  i\?quir«  notice  to  deteWnine.  65. 
Endowment  of  tvthes  without  ufa^  fails,  ibid. 
Ct^lm  of  More  ty«hes  than  ibeifeW  tytheable  ^ods.  ibid. 
Mtfp4eftA?r  of  amMus'tt  (eems  ptt«taces  9  decree  m  kind  but 

'  wiebout  bt^judtee.  iK^  ':       '  ^ 
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A(51ion  for  double  damages  for  tyrhcs,  ufed  as  a  method  nf 
trying  the  r^giu,  aad  iiotcCj>ftfiifcre4  a$  a  pc«al  afjtiott.  219- 


Jleld  fo  .fiff  revocable  before  figning,  that' an  'atMTMy,  wAo 
.  had  writieii  but  refuTed  m.ii^n>  it,  Ihould  w»*^hi  liable  to 
adion  for  nppfpecfuniiaace.'  193. 

The  court  will  luue  an  eye  to  its  dif  l»}Iine,  where  it  takes 
*-co|TiiKfliK^  .;f  a  rr^ufe  frbiVi  it,  ax  out  ofits  juriidieUon.  42. 
Vide  Mafter  ai.u  i  ciiovis.   ^  '  * 


r 

^od  to  «3fglaiii  (k«iJticful  inriird^  in  a  chartinr.  97. 

Ujury. 

'»»^  ii        'I  ♦  *  * 

OwTipafafion  up'->n'  r»n  fifuf?oii$  contra?^  held  good  from  the 
the  rime  of  payniL  nf,  to  take  the  caule  ui  aCaon  out  of  the 
ftaiiite  of  Uniitati  *us.    51.  -  •      *  ' 

'SVhcre  the  obiec)  a  coiurac^  Is  borrowing;  nnd  lendino^  of 
inonev  at  more  than  the  lepal  inu  '  -(i,  )io  (hift,  cH)l()i!r  or 
contri\anLc,  will  take  the  nzreeniciit  our  of  the  fiature; 
but  if  tiie  fiibftaiice  be  a  i'tle  or  other  fair  iiiuiro<^ion,  ^4^d 
the  party  buyiji^  -n.ay  ^.y  uluiwrver  he  pleahi  at  a  tair 
price,  and  has  credit  ^ivt-u  him  in  the  courfe  of  trade,  but 
if  he  docs  not  pay  wiihia  die  time,  then  he  is  to  pay  an 
advan.  cd  lum  or  {^  \mw\\  percent,  this  uill  not  be  ufury 

^.bf'caijfe  ir  is  contint;enr,  nnd  in  the  iiitture  oi  a  penal ry  for 
.the  delay,  and  a  c<.i4*i^jjlaU(^i|  lor  tiie  alt^ue.  595  to  ^o. 


Wbo  he  is,  how  to  be  pumtiifsd»  and  by  whom.  v.  85. 

Variance. 


4  > 
•  •  1 , 1 ' « ►  » 


IBcttiMn  jnd^ent  and  wrtr  of  error,  the  addition  in  the  writ 
being    Kiiquire^"  s^nd  in  the  judgment  **  Gemleman.*'  v. 


9 
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Fenue, 

That  not  m  tranfttory  only  but  in  local  a<fiions  the  oim  will 
change  the  venue,  if  there  be  an  urgent  call  of  juftice,  not 
otherwise  to  be  anf.vered.    Per  Lord  Man^^e^l.  50. 

After  your  piea  pleaded,  yoa  are  not  ta  move  to  chax^e  k. 
321. 

The  ploinrifF  h  is  his  elw^lion  in  tranfitory  sections  ;  the  d^- 
feriaant  cannot  change  to  a  county  where  the  caule  did  aoi 
arife»  except  u|>on  fpecial  clrcumftances.  79^. 

Change  not  to  be  ib  g^ramed  a«  &o  op^rau^  muiegcflary  delay. 

39S* 

A  verdi<5i  fliall  be,  fee  afide  for  exjceillve  damages  wheietb 
]\\Ty  have  gone  out  of  the  cafe.  v.  49. 

Difl^ence  of  opinion  amongft  the  jury,  and  they  agiee  d» 
majonty  ftiall  decide^verdicfl  good-  71. 

Where  the  verdicft  is  nriOaken  in  bar,  form  or  merr  drcnm- 
ftance  by  the  mifprifion  of  the  clerk  it  fecms  this  miy  fat 
amended  1  otherwife  where  it  is  a  vartance  of  fubf!ance,  as 
to  the  point  of  lavir  or  fixm  efiemiai  to  snaincaiBing  the 
cafe.  147- 

It  feems  where  a  fpecial  cafe  has  been  refenred^  a  new  IiiaI 
haa  been  granted  without  pmttmOy  fetting  afide  the  ver» 
did.  4.51.  ^  . 

Court  muftjttdge  upon  fadls  feund.  573,  £videqos. 

The  lail  confcflion  of  fillenage  335  years,  from  this  pT^frnf 
year  1776.  v.  p.  19.   v.  Slavery,  v.  Harris's  Jufiimm,  I.  I. 
'  tit.  3. 

Wager. 

Koual  wager  between  parties  to  a  caufe  touching  its  event, 
with  a  ^ie\v  to  mutual  indemnification  in  fome  decree 
ae:ainft  the  lofs,  held  not  a  contempt  of  the  coun  in  w  hkh 
tiie  caufe  was  depending ^  not  immoral ;  not  UlesaL  361 
to  388. 

Warrants^ 

Tu  break  open  houfcs  under  a  gencn^l  warrant  for  apprehend- 
ing the  authors,  printer?  nnn  publiflirrs,  of  a  lldiri  jus 
bfl,  without  names  oi  tiic  oflendcfs,     illegal.  sAtkiSoi 

cafe.  17  to  20. 

Warrant  under  due  authority  ext  ufts  ihe  officer,  2^6,  otber- 
wife  where  the  perfon  wlxQ  iiTued  the  w^ant  ik^au- 
'  thoriiy  over  the  matwr. 
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ff^arrmty  of  Goods. 

General  warrenry  that  an  horfe  b  fimnd,'  »  wtthont  excep- 
.  doa  of  ignorance  of  the  leUer  at  the  dine  of  lale.  146. 

Wheal, 

If  n  mnn,  who  praAces  keeptne  of  barley  for  ttie  parpoTe  oC 
dHHilmg  contrary  to  the  prohibition  of  the  fhitute,  mixes 
wlieat  with  it,  he  is  liable  to  have  both  feized  ;  (and  was  be* 
fore  the  fiatute  had  made  exprefs  provifion)  and  fettiag  up  a 
auU  for  colour  will  not  exempt  him.  179  to  1 8a. 

Will  operates  by  onr  law  as  an  appointment  of  nfes,  acoxxi- 
^  ing  to  which  the  teft.yror  menns  the  lands  ihouid  go  atterhis 
death,  m\A  therefore  niuff  be  ot  lands  in  pofTemon  at  the 
making';  cvl  the  will,  unleis  he  exprcisly  lays,  (or  whereof 
I  {hull  be  hereafter  feized)  and  ic  is  nut  like  a  iubiiitution 
<^  an  executor  by  telhuneut  ot  jcrlonal,  or  of  univerfal 
heir,  as  to  really  as  by  the  Roman  civil  law  ;  and  there- 
tore  a  new  will  docs  not  with  us  xteceilahlj  Jtmporc  a  re- 
vocation of  the  old.  V 
Wiiere  a  fee  paiics  without  expreis  words  of  UmiUition.  95, 
96,  100. 

Inrcnrion  to  be  Hiund  out  from  the  wh  ole  oi  the  will.  97. 

A  devif"  over  'livAX  take  effe(5^  \\  here  a  couuxigexicy^  fuppoic^ 
prectdt-'ju  has  never  happened.  97. 

X.  T  M.  feized  of  lands  in  diverfe  counties  holden  in  com* 
mon  fee,  and  of  certain  cuftomary  lands  in  1723,  makes  a 
fettlcment  in  c  )niideraiion  of  marriage  to  himfelf  for  life, 
remainder  rn  traftces  for  the  ufual  purpofcs,  reinainder  to 
his  heirs  male  bv  his  wife,  reve'-fion  fo  intiifelf  in  fee,  witk 
provifion  for  railing;  portions  f(jr  younger  children. 

After  the  niainage  he  purchaies  dive'-fe  other  lands  freehold 

.  and  cnpyhijld,  and  in  1725  mortga^,es  a  part  of  his  free- 
liold,  :ind  in  1731,  having;  four  children,  two  of  each  fex, 
makes  his  will,  gives  his  jewels  to  his  wife  for  life,  remain- 
der to  his  fon  IV  and  if  he  die  without  iffue,  remainder  to 
his  fon  E.  abiolutely  ;  like  limitation  of  the  furnirurc  of 
his  capital  maniion-houie— his  perionalcy  to  be  applied  m 
payment  of  debts  and  legacies. 

Diiei!^ts  his  fon  to  furrender  the  cuf^omary  crates  in  borough 
l'  jii_dilh  to  his  biotlier;  g^ive?;  to  his  youne'  ft,  FJ^vart^,  the 
elLucj  in  gavel-kind  in*  tail -male ;  remainder  to  the  eldcit 
fon  m  tail-nvile  ;  remainder  to  fuch  fon  as  (hall  be  born  to  the 
teftator  after  his  deceafe :  like  limitauon  of  his  freehold  ef- 
catcs  in  M.  andC;  o&iy  tiic  elder  preferred  before  the 

younger  $ 
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youn£;er  ;  and  if  it  ftiali  f  ».  happen  th:u  his  fiid  fons 
ancl  E.  and  any  after-boni  f.n  i\\.n[  (\[^  \\if!K>ut  ilfae-rna!? 
of  their  bodies,  then  and  in  iiu  h  (ale,  and  foV  wiuii  u 
fuch  ')lTar  of  his  f  )ns  ihca  livhig,  :ind  of  any  fon  or  foiu 
lawfuiiy  bcj£ottcn  and  hereafrer  to  be  b  un,  ihc  rcfi  ar.d  rc- 
fidne  not  before  difp^fed  to  hl«  brother  J.  M.  for  life,  re- 
-  jnainder  to  truftees  (for  fh?  ufaal  i^urpofes),  rtm  iinder  to 
T  A/,  the  V'>une:er  for  life,  reiviikindcr  to  the  lieirji  of 
his  b^xly  ;  remainder  to  C.  the  fecond  fon  of  hi?  brr)rber, 
with  reniaindep  as  before  i  remainder  to  his  own  ri^hi 
heirs  in  fee. . 

And  he  appoints  his  wile  e:<e:iuri;w  and  guardian  of  the  chil- 
dren together  with  her  and  his  own  brother. 

power  to  his  eldeft  and  alfo  to  hfs  yonngeft  fon  to  make  lealet 
for  payment  of  portions,  and  raifing  j 'inrurrs,  a\  hen  they 
conic  into  poflefllon  refpct^iivel  v  ;  and  lo,  in  iike  inani-.er,  m 
his  brother,  &c.  and  his  heirs-male,  as  they  ihould  refpedtvc- 
!v  come  into  poHcifion. 

Words  relating  to  the  after- born  iiiue  were  interlined,  and 
nor  noticed  in  the  art  eH  at  ion. 

^^o  after-born  iiUic  came  into  being  j  nor  any  iffue  but  thyfe 
at  the  lime  of  making  the  will. 

Held,  that  the  devile  over  to  his  brother  was  good,  either zi 
an  immediate  dev  ife  of  the  reverfion  under  the  fettiemcot, 
after  failure  of  iffue  of  tlie  marriage  j 

Or  elfe  as  n  remainder  after  efhues-tail,  by  implication  lo 
after-'born  Ions  of  another  mar^iawe. 

Or  jdly,  AS  a  devife  ujyMi  a  d'^uhlo  contingency  ;  namely,  if 
my  f  >ns  by  the  now  marriage  die  without  irfue,  and  if  my 

•  ions  bv  this  or  any  r>ther  marriage  die  withr^nt  iiliie,  then 
over  to  my  brother,  and  the  latter  conr in o;ency  having  r.c- 
ver  happened,  that  the  devife  over  ihould  be  good.  v.  from 
1 60  to  178. 

The  bcrt  rule  in  the  cnnftriid\ion  of  wills,  v  ConftnK^fon. 

2.  J.  L.  makes  hi^  will  in  174B,  beings  feifed  of  chambers  in 
Lincoln's  Inn,  and  a  conlidcrable  fiim  of  nv>ney  arifing 
irom  lands  which  were  fold  under  an  ac51  of  pariiamenr,  and 
were  t  >  have  been  re-veAed  in  land,  but  were  not,  ;md  he  was 
tenant  in  tail*  rcv^rfion  to  himf^»lf,  in  fee  under  the  ferrle- 
mrnr  in  the  intrnded  lands  ;  and  hf  devifes  to  his  deany 
beloved  friend  Mrs.  F.  H  all  his  real  and  perf>nal  eftjtp, 
what loever  and  \v  iinef  ^ever,  flibjec^  only  to  two  or  three 
fmail  pecuniary  legacies,  one  of  which  is  to  his  niece  and 
heir  at  law.—- Afterwards  in  ^756  the  jiirv  find  rhnr  he 
made  an  irher  w  iil  in  v\  riung,  duly  execnred,  and  atteHtd 
by  f  iircw  idbferibine  witne{lt\s,  and  that  the  dtfp^fr.i^n  of 
thefaid  will  of  1756  w^ts  differenr  frjm  the  will  of  1-4^, 
buLt  in  what  rcfreOis  ihey  knaw  noli  and  whai  bcv^i-e 
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«ff  it  tliey  know  not :  and  they  &nher  fay^  that  they  do 
tKX  Bud  the  Teflator  caaflelled,  or  the  defendant ;  the  ^tie- 
ral  device  dcftroyed  it. 

The  Lord  Chief 'Juftice  DeGrey^  Mr.  Jufticc  Goulei,  and  Mr. 
Juftice  Mnrrv,  held  this  a  revocation  ;  and  that  the  iirft  wiM 
was  barred  by  the  fecond  ^  that  the  heir  not  claiming  under 
either  mil  was  not  bound  to  fhew  it»  but  the  devifee  mud 
Ihew  the  fecond  was  not  again  R  her,  and  that  the  will  be- 
ing fubi'cribed  by  three  witnefles  muft  be  taken  to  have 
been  of  real  eftate,  and  therefore  to  be  a  revocation  of'  the 
former  real  devtfe  ;  and  the  difference  fbimd  mud  bc*taken 
to  be  a  general  dif&rence,  or  at  leail  wonfai  pnt  the  devifee 
to  her  title,  which  if  Ihe  did  not  prove  in  what  extent  it' 
fubiifted,  would  be  ba^d  for  the  whole  for  the  uncertainty  i 
for  that  the  heir  having  a  clear,  certain,  ablblute  title,  it 
nmft  bedkffeated  by  a  certainty,  and  the  wdl  which -defeats 
it  muft  appear  to  he  the  laft  will  of  the  teftator. 

On  the  other  hand,  Mr.  Juftice  BMjhvf  and  all  the  judges 
of  the  court  of  Kiog^s  Bench  were  of  optnicm. 

That  the  fmding  muft  be  taken  as  it  is,  being  as  fhll  ns  the 
jury  oonld  make  it  npr»n  the  evidence. 

That,  the  cafe  of  Hitthitu  and  Baffit^  another  will  does  not 
neceflfartly  revoke  the  Ibrmer  i  it  may  conlift  with  it.  That 
a  difference  does  not  itnport  a  revocation  ;  for  it  may  be  as 
to  fome  particular  not  afie<5ting  the  geneml  fa>pe  of  the 
Will^aor  tne  title  of  the  gcnr^ral  devife;  that  when  thede* 
vife  Ikews  a  title  by  devife,  that  title  is  a  dear  cermin 
titfe^  no  lefs  than  of  the  heir  by  defcent  $'and,nnift  Aand, 
as  bis  did  before,  till  certainty  be  ihewn  ag:ainii  it ; 

That  the  ftatute  of  ftaudb  mtant  to  guard  ag:^in(l  all  conOruc- 
vive  devifes,  not  refolrmg  from  the  neomry  adl  of  la^v, 
or  the  dedaied  folema  intent  of  the  party  duly  exprefled 
and  atiefted  acccfrding  to  the  ftatute ;  and  that  tiieretore  re- 
vocations, whidi  were  ftritflly  interpreted  ev  en  at  common 
law,  and  not  extended  iry  iatttnde  of  coaftnt(5Hon  to  defeat 
an  eflabliOied  will,  were  not  now  to  be  implied  and  col* 
le<5)ed  by  €onje<Hure,  ftnce  the  ftatute.  v.  zSs  io  300,  and 
55^to  <76.  And  the  Houle  of  Lords  affirmed  the  judg- 
ment of  B.  R.  ibid.  ' 

3.  Limitation  to  all  and  every  my  daughter  and  daughters, 
*  and  the  heirs  of  her  and  their  bodies,  and  on  failure  of  dll 

and  every  the  daughters  aforefaid,  and  all  and  every  their 
ifine,  limitation  over— held,  they,  took  ctols  remainders, 
443  450. 

4.  ^  fas  cafe  my  perfonal  eftate,  which  I  hate  before  devifed  to 
*'  my  wife,  ihalinot  be  fufHcient,  I  devife  my  lands  in  vf. 
**  for  payment  of  debts:  and,  if  not  foificiem,  the  revcrfion 
*•  of  my  wife^s  jointure  to  be  liable  ;  all  the  reft  and  reft- 
f  due  of  my  real  and  perfonal  eftate  I  give  to  my  wife  ;** 

The 
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TPfie  perfonalty  was  fufficient  for  payment  €(f  debts. 

Held,  that  cither  the  w  ife  took  the  mi  eflite  as  doc  deiiied  fnm 
lieratall,  being  only  dev  l  fed  cm  a  contingency  which  aenr 
happened  of  t&  perfonalty  being  infuificieat  foi^  payment 

of  debts ; 

Or  2d,  that  there  was  a  refulring  trufl  for  her  benefit  in  fo 
much  of  the  real,  as  fliould  be  furplus  after  payiTient  cif 
clpbr«!  nor  farisfied  by  the  perlbnal.  And  that  zhis  in  the 
event  being  the  whole,  ihe  vras  intitled  to  the  whale.  452 

5.  *'  Whereas  my  wife  is  no  v  prcgnanr,  if  Ihe  bring  f^rth  a 
*'  ion,  I  delre  he  in  iv  have  my  eflate  when  he  cDmes  *■^ 
«»  21  years,  paying  (ceriaiii  annuities  exprefied  in  the 
**■  wtl!)  :  hiif  it  Ihe  has  a  dnuphter,  a  mfiiety  ^ o  my  wife  ;  the 
oriier  ni<neiy  ta  my  rwn  mtIut  daughrers,  iharc  and 
•*  fhjre  alike  ;  if  either  «>i  thrm  die  before  twenry-one, 
•*  then  fiirvivorfhip  to  tlie  daugiiter  ;  but  if  both  die  before 
*'  twenty-one,  then  the  whole  to  my  wife.'* 
Ko  fon        born,  nor  ;hiv  d  nigiitcr  ;  the  daughters  in  being 

died  without  ihiie  under  age. 
Held,  that  the  wife  Ihould  take  the  whole,  as  if  the  contin- 
gency of  a  (on  or  dau^iiier  being  born  and  dvin^i^  as  ex- 
ptWIed  above,  had  happened,  the  intent  being,    that  on 
w  ant  of  ifTiie  the  wife  Ihould  take,  whether  on  failure  of 
fuch  as  were  exprellcd,  after  thev  fhould  have  come  mtu 
being,  or  on  their  never  exiftini^    455 — 457. 
6.  ^.  makes  Ins  will  in  17^9,  and  at  the  (ame  time  executed 
.    and  publilhed  an  cxatfl  duplicate  :  the  teftator  \\  di>  j  labour- 
ing man,  and  faid  he  did  u  to  make  liis  w  iic  cafy  who  was 
near  her  death,  but  that  it  was  n  >t  a  will  to  his  liking. 
The  duplicate  was  left  with  his  daughter. 
He  afterwards  fends  for  his  attorney,  tears  off  the  ieals,  and 
orders  the  witneHes  names  to  be  cat  out ;  which  was  done 
in  his  prefence.   He  made  a  new  will  the  fame  day»  with 
exprels  claufe  of  revocation*  and  gave  it  the*  attorney  to 
keep»  laying  he  would  ,i|ot  have  the  heir  find  it. 
Afbrivards,  being  in  his  fienins,  hefent  for  his  iecond  wil]» 
and  ordered  the  attorney  tp  come  and  make  a  new  one : 
the  will  is  ient ;  hot  before  the  attorney  came,  the  teftacor 
was  oat  of  his  (enies,  and  died  the  lame  day  without  nuk- 
ing any  other  will. 
The  fecond  will  was  fbnad  cancelled  after  his  deaths  together 
with  the  firfl  cuurelledt  botlvtn  one  paper:  the  duplicate 
of  the  firfl  was  found  uncancelled  in  one  of  his  drawers 
after  his  death,  but  uncertain  when  or  how  it  came  there  s 
Held,  that  the  canceUattcm  of  the  firft  will  in  his  own  po^C> 
fmn  was  a  full  and  effinflual  revocation  both  of  it  and  of 
the  duplicate ;  both  being  but  one  Will,  and  the  duplicate 
otti  of  his  pulleflion:  and  fanher>  that  the  Tcrocation  of 
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the  (econd  will  did  not  in  this  cafe  iet  up  the  firft,  the  fii^ 
not  being  fimply  revoked,  but  deftroyed  by  the  cantciiation.. 
465  to  47£.  *  •  ' 

7.  A.  in  1732  being  feifed  of  diverfe  premifles,  freehold  and 
copy  hj  'Id,  and  intitled  ro  other  copyhold  as  mort^ngee, 
makes  his  \vill»  and  deviics  all  his  trceJiold  and  copyhold^ 
&c.  to  his  wife;  afterwards  he  pnrLliaies  the  coj^yhold 
which  he  had  as  mortgagee,  and  in  1735  furrenders  to  ufes 
declared  and  to  be  declared  by  his  laft  will  and  teftaincnt 
in  writing.  And  in  February  1736,  he  ftrikes  out  of  his 
will  a  legacy  to  the  poor  of^  H  and  enters  a  memo- 

randum, aueiied  by  two  wirnefies,  that  it  was  ftruck  out 
by  his  order  and  in  prefence*  he  having  paid  it  in  his 
life-time  I 

Held,  that  by  the  furrender  the  copyhold  pnrchafed  after  the 
will  mnde,  well  pafied,  as  umr)ncrft  the  uies  whic^h  the  tei- 
taror  in  his  will  had  faid  were  declared. 

That  as  to  the  fLt_(md  point,  it  was  unneceflary  to  confider 
whf*rhcr  rf  publication  or  not  ;  nor  equally  clear  ;  btir  that 
it  feemed  the  linking  out  of  the  legacy  was  a  rcpubiication 
of  the  u  ill  as  to  the  reft  not  altered.  604  ro  608 

Vide  Devifc*,  Double  L.cgacy,  Crofs  Remainder,  Revocation^ 
Republication,  Refiduary  Claufe,  Sweeping  Qauie,  Codi* 
c^l,  Ck>nitru(5lion,  Kxecutor^ 


ff'itne/s. 

Who  may  be  a  witnefi.  v.  183. 

A  man  may  be  received  as  a  witiiefs  who  pfoves  his  own 
turpitude :  it  goes  not  to  his  admiffibility  but  his  credit. 

757— 7S8. 

Affidavit  to  put  off  trial  for  abfence  of  material  ■  That 

A.  is  a  material  witnefs  in  the  caufe,  and  is  major  of  a 
regiment,  which  regiment  is  beyond  fea  at  fuch  a  place, 
held  bad— though  perhaps  it  might  have  done,  if  there  had 
appeared  to  have  been  merits.  187  to  188. 

Affidavit  to  put  off  trial  for  want  of  a  material  mufi 
be  full  to  the  caufe,  and  fhew  that  you  have  fuch  a  witnefs 
who  is  material  to  the  caufe,  and  tliat  there  are  reafonable 
hopes  of  producing  him,  if  ihc  trial  be  put  off.  v.  653.  et 
ulihi ;  and  you  fhould  be  rendy  ro  admit  ncLelfary  fa<Jis  liiai 
only  are  01  form  to  be  proved  by  witnefies.  yO^. 


ff^ords. 

fUnR  of  the  difpiues  in  the  world  rather  about  words  than 
things.  176. 

g  Affidavit 
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AflS<iaTit  that  they  the  deponents  nor  any  of  them  neter 
received—- held  a  good  and  fufHcienc  denial ;  and  that  if 
falfr,  and  they  had  received,  the  words  were  full  enoiigll 
to£ubje<ft  to  an  indicflment  of  perjury.  275. 

General  words  after  fpecial  afually  refer  to  things  tftfiim 
gmiru^  of  the  fime  nature  with  the  anteoedem, 

Writ. 

Writs,  double,  not  allowed  by  ilie  court.  24S. 

Of  enquiry— in  a  cafe  to  determine  what  was  due  fn>m  t 
mafter  to  his  clerk  ;  fuggeftion,  that  the  jury  at  Guild- 
hall were  low  and  indig<^t  and  not  proper  judgies,  and 
Therefore  prayer,  that  it  might  be  executed  in  Londa&— > 
difcharged.  65. 

Of  error— where  faulty,  whether  to  amend,  or  fue  oat  a  new 
one.  272. 

Ought  nor  to  be  difturbed  on  morion.  653,  654. 
Sued  out  before  judgment,  v.  Judgment. 
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